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SIGNS - CITY CLUB
8.5” x 11” - 10PT GREEN & WHITE

300.00

OMAR GROUND

300

300.00

21.00

321.00

321.00

THIRD GENERATION INC.

PO BOX 1222

ENGLEWOOD CLIFF NJ 07632

201-528-7274

MARIO (347) 723-0862 / MARLEN (646) 523-6523

03/07/12 03/12/1234894

No. 34894

03/07/12

TOTAL

SHIPPING

QTY.

SALESPERSON

SUBTOTAL

DATE ORDERED

INVOICE DATE

PO NUMBER DELIVERY DATE SHIPPED VIA

Approved By

Special Instructions

NAME:

ADDRESS:

TEL:

CONTACT:

DISCOUNT

TAX

DEPOSIT

BALANCE
DUE

INVOICE

ITEM
NUMBER

CATALOG
NAME

PAGE
NUMBER

UNIT
PRICE

TOTAL
PRICE

ITEM
DESCRIPTION

CITY: ST: ZIP:

S
O
L
D

T
O

• CALENDARS
• PEN
• PENCILS
• MUGS • CAPS
• MAGNETS
• AND MORE ...

2 PAYSON AVENUE
NEWYORK, NY 10034

ORB PRINTING

TEL: 212-567-0394    FAX: 212-569-2185
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FORMS IN SETS - CITY CLUB
INK4.25” x 11” - NCR 3PT - BLACK & PMS 375

FORMS IN SETS - CITY CLUB
INK8.5” x 14” - NCR 3PT - BLACK & PMS 375

175.00

280.00

OMAR GROUND

1,000

1,000

455.00

31.85

486.85

486.85

THIRD GENERATION INC.

PO BOX 1222

ENGLEWOOD CLIFF NJ 07632

201-528-7274

MARIO (347) 723-0862 / MARLEN (646) 523-6523

04/05/11 04/12/1133211

No. 33211

04/05/11

TOTAL

SHIPPING

QTY.

SALESPERSON

SUBTOTAL

DATE ORDERED

INVOICE DATE

PO NUMBER DELIVERY DATE SHIPPED VIA

Approved By

Special Instructions

NAME:

ADDRESS:

TEL:

CONTACT:

DISCOUNT

TAX

DEPOSIT

BALANCE
DUE

INVOICE

ITEM
NUMBER

CATALOG
NAME

PAGE
NUMBER

UNIT
PRICE

TOTAL
PRICE

ITEM
DESCRIPTION

CITY: ST: ZIP:

S
O
L
D

T
O

• CALENDARS
• PEN
• PENCILS
• MUGS • CAPS
• MAGNETS
• AND MORE ...

2 PAYSON AVENUE
NEWYORK, NY 10034

ORB PRINTING

TEL: 212-567-0394    FAX: 212-569-2185

3GE0407



BUSINESS CARDS - CITY CLUB
3.5” x 2” - STRATHMORE - GREEN & WHITE

FORMS IN SETS - CITY CLUB
8.5” x 11” - NCR 3PT - BLACK & GREEN INK

45.00

190.00

OMAR GROUND

1,000

1,000

235.00

16.45

251.45

251.45

THIRD GENERATION INC.

PO BOX 1222

ENGLEWOOD CLIFF NJ 07632

201-528-7274

MARIO (347) 723-0862 / MARLEN (646) 523-6523

01/17/10 01/19/1032365

No. 32365

01/17/10

TOTAL

SHIPPING

QTY.

SALESPERSON

SUBTOTAL

DATE ORDERED

INVOICE DATE

PO NUMBER DELIVERY DATE SHIPPED VIA

Approved By

Special Instructions

NAME:

ADDRESS:

TEL:

CONTACT:

DISCOUNT

TAX

DEPOSIT

BALANCE
DUE

INVOICE

ITEM
NUMBER

CATALOG
NAME

PAGE
NUMBER

UNIT
PRICE

TOTAL
PRICE

ITEM
DESCRIPTION

CITY: ST: ZIP:

S
O
L
D

T
O

• CALENDARS
• PEN
• PENCILS
• MUGS • CAPS
• MAGNETS
• AND MORE ...

2 PAYSON AVENUE
NEWYORK, NY 10034

ORB PRINTING

TEL: 212-567-0394    FAX: 212-569-2185
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OMAR GROUND

1,000

1,000

575.00

450.00

57.5¢

1,025.00

71.75

1,096.75

1,096.75

PENS - CITY CLUB
GREEN & WHITE WITH BLACK IMPRINT

PADS - CITY CLUB
4.25” x 5.5” - 20LB BOND - PMS 575 IMPRINT

THIRD GENERATION INC.

PO BOX 1222

ENGLEWOOD CLIFF NJ 07632

201-528-7274

MARIO (347) 723-0862 / MARLEN (646) 523-6523

08/03/09 08/07/0931851

No. 31851

08/03/09

TOTAL

SHIPPING

QTY.

SALESPERSON

SUBTOTAL

DATE ORDERED

INVOICE DATE

PO NUMBER DELIVERY DATE SHIPPED VIA

Approved By

Special Instructions

NAME:

ADDRESS:

TEL:

CONTACT:

DISCOUNT

TAX

DEPOSIT

BALANCE
DUE

INVOICE

ITEM
NUMBER

CATALOG
NAME

PAGE
NUMBER

UNIT
PRICE

TOTAL
PRICE

ITEM
DESCRIPTION

CITY: ST: ZIP:

S
O
L
D

T
O

• CALENDARS
• PEN
• PENCILS
• MUGS • CAPS
• MAGNETS
• AND MORE ...

2 PAYSON AVENUE
NEWYORK, NY 10034

ORB PRINTING

TEL: 212-567-0394    FAX: 212-569-2185
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Jonathan Purow

From: ThirdGenerationT@aol.com
Sent: Tuesday, September 16, 2014 1:13 PM
To: Jonathan Purow
Subject: Fwd: City Club

 
To: ThirdGenerationT@aol.com 
Sent: 12/2/2011 9:03:17 P.M. Eastern Daylight Time 
Subj: Re: City Club 

Perfect. I will be working with J  this coming up week. We are going to look for plants to go visit and also 
finding out if there is any fees from customs when is time to transport products from PR to Bahamas. 

Very respectfully, 

  
 

Sent from my iPhone 

On Dec 2, 2011, at 4:08 PM, ThirdGenerationT@aol.com wrote: 

Hi , Great to see you guys this week.  I just wanted to outline what we discussed 
yesterday so that all of us are on the same page.  

1. mi .  Here is the address of the
plant so that you have the information .  

   

2. Flavors City Club will be available in these flavors
Black Cherry  
Cola  
Fruit Punch 
Ginger Ale  
Grape  
Orange  
Pineapple  
Root Beer  

3.  I know that you are trying to get in touch with Coca Cola Advise if you will be needing
any help.  

4. My Trip to Puerto Rico : Patrick & I will be there on March 7,-March 13, 2012 Thursday to
Tuesday  
Please let me know if you want me to attend or if you guys are going to have any meeting 
planned so that I can plane out the week.  Below you will see our flight confirmation.  Let me 
know if you have any questions.   

YOUR CONFIRMATION CODE I7GEGJ 

3GE0232
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BOOKING DATE  Friday, December 02, 2011 

Flight  
Right-click here to download pictures.  To help p ro tect your privacy, Outlook prevented automatic download of this picture from the Internet.

 

WEDNESDAY, MARCH 07, 2012 TIME FLIGHT 

New York, NY - LaGuardia  6:45 AM 705 

Fort Lauderdale, FL / Miami AREA 9:38 AM   
  

WEDNESDAY, MARCH 07, 2012 

Fort Lauderdale, FL / Miami AREA 10:45 AM 103 

San Juan, Puerto Rico 2:12 PM   

  
  

TUESDAY, MARCH 13, 2012 

San Juan, Puerto Rico 4:01 PM 126 

Fort Lauderdale, FL / Miami AREA 6:56 PM   
  

TUESDAY, MARCH 13, 2012 

Fort Lauderdale, FL / Miami AREA 8:12 PM 710 

New York, NY - LaGuardia  10:59 PM   
  

= 

3GE0233
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Jonathan Purow

From: ThirdGenerationT@aol.com
Sent: Tuesday, September 16, 2014 1:13 PM
To: Jonathan Purow
Subject: Fwd: City Club

From:  
To: ThirdGenerationT@aol.com 
Sent: 11/30/2011 3:11:50 P.M. Eastern Standard Time 
Subj: RE: City Club 

Awe…pretty name…hope all goes well. 

Thanks for the list. 

 

 

 

 

 

 

 

-----Original Message----- 
From:  ThirdGenerationT@aol.com [mailto:ThirdGenerationT@aol.com]   
Sent:  Wednesday, November 30, 2011 3:05 PM 

 
Subject:  City Club  

 is doing well but has not popped yet.  We are waiting patiently for Sophia Bracho  .   

140 Black Cherry  

3GE0234
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644 Cola  

358 Fruit Punch 

477 Ginger ale  

314 Grape  

483 Orange  

520 Pineapple  

249 Root Beer  

Marlén L. Bracho  
3rd Generation Enterprises,Corp  
P.O. Box 1222 Englewood Cliffs,N. J. 07632  
O: 201-408-5219 | F: 201-408-4596 | C: 646-523-6523 

3GE0235
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Jonathan Purow

From: ThirdGenerationT@aol.com
Sent: Tuesday, September 16, 2014 1:16 PM
To: Jonathan Purow
Subject: Fwd: Fw: City Club

From:  
To: ThirdGenerationT@aol.com, rm3rdgeneration@aol.com 
CC:  

 Daylight Time 
Subj: Re: Fw: City Club 

Good morning,  

Appointments are made via email. In your request please include PO number, destination, and date and time you 
would like to pick up. Appointments should be sent by 2pm, 24-48 hours before pick up date. If you have any 
questions, please feel free to contact me at the number below.  

Thanks,   
  

  
  

  
 

From:        
     
       

Date:        09/01/2011 02:48 PM
Subject:     Fw: City Club

Good afternoon  

Please see below and respond to Marlen.  Please also give him the contact info for future appt. scheduling  

Thank You, 

3GE0236
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FIN/  09/01/2011 02:44 PM -----  

 
From:        ThirdGenerationT@aol.com  
To:          
Cc:        rm3rdgeneration@aol.com  
Date:        09/01/2011 02:38 PM  
Subject:        City Club  

 
 
 
 
   Good Afternoon, Thank  you for your patience the weather conditions in the  were not great last 
week therefore delayed the pickup of our customer so we would like to start scheduling trailers for next week 
starting Tuesday , Wed,Thursday, Friday .  Please advise how to move forward the carrier will be 
Crowley.  Thank You  
   
   
Marlén L. Bracho  
3rd Generation Enterprises,Corp  
P.O. Box 1222 Englewood Cliffs,N. J. 07632  
O: 201-408-5219 | F: 201-408-4596 | C: 646-523-6523  
 
_____________________________________________________________________________ 
Scanned by IBM Email Security Management Services powered by MessageLabs. 
_____________________________________________________________________________  
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Jonathan Purow

From: ThirdGenerationT@aol.com
Sent: Tuesday, September 16, 2014 1:16 PM
To: Jonathan Purow
Subject: Fwd: City Club

From:  
To: ThirdGenerationT@aol.com 
CC: , PB3rdgeneration@aol.com, ml3rdgeneration@aol.com, RM3rdgeneration@aol.com, 
mcm3rdgeneration@aol.com 
Sent: 8/11/2011 12:48:56 P.M. Eastern Daylight Time 
Subj: Re: City Club 

Hola Marlen,  

Mil gracias por la informacion. Despues del show de esta semana hablamos. 

saludos, 

  
 

 
  

 

On Aug 10, 2011, at 3:15 PM, ThirdGenerationT@aol.com wrote: 

3960 Cases  
City Club 1984 lbs per pallet  

) Shipping from Jacksonville, FL.  
180 12pk on a Pallet  

21 Pallets 
CIA  

 

�� 

3GE0239
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Marlén L. Bracho  
3rd Generation Enterprises,Corp  
P.O. Box 1222 Englewood Cliffs,N.J. 07632  
O: 201-408-5219 | F: 201-408-4596 | C: 646-523-6523 
<can.jpg> 
 
= 
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Jonathan Purow

From: ThirdGenerationT@aol.com
Sent: Tuesday, September 16, 2014 1:17 PM
To: Jonathan Purow
Subject: Fwd: Nsa (City Club Project)

  
  

 
From:

aol.com,
aol.com 

Sent: 7/26/2011 8:36:50 P.M. Eastern Daylight Time 
Subj: RE: Nsa (City Club Project) 
  

It’s��a��pleasure��to��be��part��of��this��project��and��we��are��looking��forward��to��make��this��possible,��we��will��be��there��
on����august��4th����

��

Regards��

��

��

��

��

��

��

��

��

��

��

��

��

��
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��

��

��

��

��

��

From:    
Sent:  Tuesday, July 26, 2011 10:08 AM 
To:  ThirdGenerationT@aol.com; David Corona 
Cc:  ;  ML3rdgeneration@aol.com; pb3rdgeneration@aol.com; rm3rdgeneration@aol.com 
Subject:  Re: Nsa (City Club Project)  

 

Good��morning��Marlén,��

��

It��was��a��pleasure��meeting��with��you��and��your��team��yesterday.����The��meeting��with��the��Business��Committee��is��
scheduled��for��Thursday,��Aug.��4��at��3pm��in��our��office.��

��

As��you��prepare��your��presentation,��please��feel��free��to��call��me��if��you��have��any��questions.��

��

See��you��tomorrow��at��the��Trade��Show.��

��

Saludos,��

��

��

�r�r����

��

��

From:��<ThirdGenerationT@aol.com>��
Date:��Mon,��25��Jul��2011��15:21:54��EDT��
To:�� ��
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Cc: >,��<ML3rdgeneration@aol.com>,��<pb3rdgeneration@aol.com>,��
<rm3rdgeneration@aol.com>��
Subject:��Nsa��(City��Club��Project)����

��

Good Afternoon   

    Thank you very much for the opportunity to meet and discuss the potential synergies that our organizations 
can Have together.  I look forward to working with all of you .  I have copied my brother Mario & my husband 
Patrick on the emails so that they are up to date with the project.  As I promised earlier today I will be working on 
the formal presentation for the Business Committee.  I will do my best that day to explain the pro's & con's of 
having your own brand vs. the potential distribution rights of a well established brand.  If there is anything that 
you might need from me before hand please feel free to call me in the office or on my cell phone.  Below you will 
find all of my numbers.  Again I look forward to working with all of you on this very exciting journey.   

  

Marlén L. Bracho  
3rd Generation Enterprises,Corp  
P.O. Box 1222 Englewood Cliffs,N. J. 07632  
O: 201-408-5219 | F: 201-408-4596 | C: 646-523-6523 
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Jonathan Purow

From: ThirdGenerationT@aol.com
Sent: Tuesday, September 16, 2014 12:59 PM
To: Jonathan Purow
Subject: Fwd: City Club production

  
Here is communication between my production manager and the Bottling facility trying to plan a production.   

 
From: rm3rdgeneration@aol.com 
To: thirdgenerationt@aol.com, mario@toppopsoda.com,  
Sent: 6/4/2012 11:23:40 A.M. Eastern Daylight Time 
Subj: City Club production 
  
Marlen, I have plugged in the numbers on the City Club 20 OZ, 2 LITER, & 3 LITER with the 
labels remaining.  

 
 
 

Ray Menne 
3rd Generation Enterprises,Co.  
New Information 
283 Veterans Blvd.  
Carlstadt, New Jersey 07072 
(201)201-528-7274 
Fax(201)-528-7280 
Production Manager 
rm3rdgeneration@aol.com 
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Jonathan Purow

From: ThirdGenerationT@aol.com
Sent: Tuesday, September 16, 2014 1:09 PM
To: Jonathan Purow
Subject: Fwd: City Club @ BPM

Here is more conversation about producing the brand in Miami Look at the subject ,   
  

 
From: rm3rdgeneration@aol.com 
To: thirdgenerationt@aol.com 
Sent: 4/4/2012 8:39:29 A.M. Eastern Daylight Time 
Subj: Fwd: City Club @ BPM 
  
 
 
Marlen, I have the order at  on hold until I hear from you about this situation. I 
told John at  the worse scenario is that I would take that order into  and use it 
there.Keep me updated. 

Ray Menne 
3rd Generation 
Production Manager 
Ph# 201-408-5219 
Fax# 201-408-4596 
rm3rdgeneration@aol.com 
 

-----Original Message----- 
From:  
To: ThirdGenerationT <ThirdGenerationT@aol.com>; rm3rdgeneration <rm3rdgeneration@aol.com> 
Sent: Wed, Apr 4, 2012 8:30 am 
Subject: City Club @ BPM 

Marlen would you please update us on your needed production run date and the payment for the production run 
at ? 
  
Thanks, 
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Jonathan Purow

From: ThirdGenerationT@aol.com
Sent: Tuesday, September 16, 2014 1:11 PM
To: Jonathan Purow
Subject: Fwd: City Club Cans

Customers asking for City Club Cans 
  

 
From: mcm3rdgeneration@aol.com 
To: thirdgenerationt@aol.com 
Sent: 3/14/2012 2:57:16 P.M. Eastern Daylight Time 
Subj: Fwd: City Club Cans 
  
 

  

 

Chr ist ina Alonso  
3rd Generation Enterprises  
P.O. Box 1222  
Englewood Cliffs, NJ 07632  
Office 201-408-5219  
Fax 201-408-4596 
  

Please "Like" us on Facebook http://www.facebook.com/TopPopSoda  
  
Visit our website  
http://www.toppopsoda.com/ 
  
  
  
 

-----Original Message----- 
From:  
To: Christina Alonso <mcm3rdgeneration@aol.com> 
Sent: Wed, Mar 14, 2012 2:46 pm 
Subject: RE: City Club Cans 

Hello Christina….I don't think so but if yes, I will let you know,  
  

From:  Christina Alonso [mailto:mcm3rdgeneration@aol.com]  
Sent:  Wednesday, March 14, 2012 2:26 PM 
To:   
Cc:   
Subject:  City Club Cans 
  
Hi Vicky, 
  
Is there anyway you can tell me if there are any city club cans left 
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Christina Alonso  
3rd Generation Enterprises  
P.O. Box 1222  
Englewood Cliffs, NJ 07632  
Office 201-408-5219  
Fax 201-408-4596 
  

Please "Like" us on Facebook http://www.facebook.com/TopPopSoda  
  
Visit our website  
http://www.toppopsoda.com/ 
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Jonathan Purow

From: ThirdGenerationT@aol.com
Sent: Tuesday, September 16, 2014 1:12 PM
To: Jonathan Purow
Subject: Fwd: pricing on city club 12 oz can

From: rm3rdgeneration@aol.com 
To: thirdgenerationt@aol.com 
Sent: 2/21/2012 4:27:20 P.M. Eastern Daylight Time 
Subj: Fwd: pricing on city club 12 oz can 

Ray Menne 
3rd Generation 
Production Manager 
Ph# 201-408-5219 
Fax# 201-408-4596 
rm3rdgeneration@aol.com 

-----Original Message----- 
From:  
To: 'Ray Menne' <rm3rdgeneration@aol.com> 
Sent: Tue, Feb 21, 2012 3:11 pm 
Subject: RE: pricing on city club 12 oz can 

Ray, 
I have gotten everyone to agree with the original price and going forward to lower the quantity needed to order. 

If there is anything more you need or if you or Marlen have any questions please do not hesitate to let me know? 

Thanks, 

m]  
Sent:  Monday, February 20, 2012 10:27 AM 
To:   
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Cc:  thirdgenerationt@aol.com 
Subject:  pricing on city club 12 oz can 
  
Doug. please advise if you have revised the cost of your packing fee. The last cost that you had given us was 

 of which Marlen will not accept.Your original cost was . Please advise via e-mail if 
there are any updates on this and please copy Marlen on these e-mails. 
  
Thanks 
Ray 

Ray Menne  
3rd Generation 
Production Manager 
Ph# 201-408-5219 
Fax# 201-408-4596 
rm3rdgeneration@aol.com 
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Jonathan Purow

From: ThirdGenerationT@aol.com
Sent: Tuesday, September 16, 2014 1:12 PM
To: Jonathan Purow
Subject: Fwd: City Club PDF's

  
  

 
From: rm3rdgeneration@aol.com 
To: 

 
Sent: 2/15/2012 3:04:03 P.M. Eastern Standard Time 
Subj: Re: City Club PDF's 
  
 
 
That is the correct can 

Ray Menne 
3rd Generation 
Production Manager 
Ph# 201-408-5219 
Fax# 201-408-4596 
rm3rdgeneration@aol.com 
 

-----Original Message----- 
From: > 
To: 'Ray Menne' <rm3rdgeneration@aol.com>; 'Marlen' <thirdgenerationt@aol.com> 
Sent: Wed, Feb 15, 2012 2:51 pm 
Subject: FW: City Club PDF's 

Just to make sure we are pulling the correct cans,  sent to me a few of your label designs. 
  
Since 1901 is very impressive. 
  
  

From:    
Sent:  Wednesday, February 15, 2012 12:38 PM 

 
Subject:  FW: City Club PDF's 
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From:    
Sent:  Wednesday, February 15, 2012 11:11 AM 
To:   
Subject:  City Club 
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Jonathan Purow

From: ThirdGenerationT@aol.com
Sent: Tuesday, September 16, 2014 1:06 PM
To: Jonathan Purow
Subject: Fwd: City Club Cans and 1 Liter seltzers

Here is correspondence between a customer that had already placed an order and he had not picked up his merchandise 
yet .   

From:  
To: thirdgenerationt@aol.com 
Sent: 4/16/2012 2:23:10 P.M. Eastern Daylight Time 
Subj: RE: City Club Cans and 1 Liter seltzers 

call me  

From: ThirdGenerationT@aol.com 
Date: Mon, 2 Apr 2012 10:53:41 -0400 
Subject: City Club Cans and 1 Liter seltzers 
To:  

com 

 I am very sorry to continue to bother you but I have called you several times.  I have 3 PO's of 1 Liters 
produced and I have 4 pending po's of Cans that I dont know what to do with .  Call me office please.  You are 
responsible for the 1 Liter Seltzers.  I need to know what to do.   

Marlén L. Bracho  
3rd Generation Enterprises,Corp  
P.O. Box 1222 Englewood Cliffs,N. J. 07632  
O: 201-408-5219 | F: 201-408-4596 | C: 646-523-6523 
www.toppopsoda.com 
= 
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  0   01

       IN THE UNITED STATES PATENT AND TRADEMARK

  2                          OFFICE

  3        BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

  4

     ------------------------------------

  5      3RD GENERATION ENTERPRISES CO.

     CORP.,

  6

                       Opposer,

  7                                          Opposition

                    vs.                  No.

  8                                          91220327

     DAY'S BEVERAGES, INC.,

  9

                       Applicant.

 10      ------------------------------------

 11

 12

 13         CONFIDENTIAL DEPOSITION OF MARLEN BRACHO

 14                    New York, New York

 15              Thursday, September 17th, 2015

 16

 17

 18

 19

 20

 21      Reported by:

     Jeremy Frank, MPM

 22

 23

 24

 25
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  1                              September 17th, 2015

  2                              10:41 a.m.

  3

  4            Confidential Deposition of MARLEN

  5      BRACHO, held at the offices of Gottlieb,

  6      Rackman & Reisman, P.C., 270 Madison Avenue,

  7      New York, New York, pursuant to Notice, before

  8      Jeremy Frank, a Notary Public of the State of

  9      New York.

 10

 11

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25
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  1      A P P E A R A N C E S:

  2

  3            GOTTLIEB, RACKMAN & REISMAN, P.C.

  4            Attorneys for Opposer

  5                  270 Madison Avenue, 8th Floor

  6                  New York, NY 10016

  7            BY:   JONATHAN M. PUROW, ESQ.

  8                  (212) 684-3900

  9                  JPurow@grr.com

 10

 11            PAUL & PAUL

 12            Attorneys for Applicant

 13                  Three Logan Square

 14                  1717 Arch Street, Suite 3740

 15                  Philadelphia, PA 19103

 16            BY:   ALEX R. SLUZAS, ESQ.

 17                  (215) 568-4900

 18                  ARS@paulandpaul.com

 19

 20

 21

 22

 23

 24

 25
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  1            IT IS HEREBY STIPULATED AND AGREED, by

  2      and between counsel for the respective

  3      parties hereto, that the filing, sealing and

  4      certification of the within deposition shall

  5      be and the same are hereby waived;

  6            IT IS FURTHER STIPULATED AND AGREED that

  7      all objections, except as to the form of the

  8      question, shall be reserved to the time of the

  9      trial;

 10            IT IS FURTHER STIPULATED AND AGREED that

 11      the within deposition may be signed before any

 12      Notary Public with the same force and effect

 13      as if signed and sworn to before the Court.

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25
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  1      M A R L E N  B R A C H O,   called as a

  2      witness, having been duly sworn by a Notary

  3      Public, was examined and testified as follows:

  4      EXAMINATION BY

  5      MR. SLUZAS:

  6            Q.    Please state your name for the

  7      record.

  8            A.    Marlen Bracho.

  9            Q.    Please state your address for the

 10      record.

 11            A.    544 Prospect Avenue, Ridgefield,

 12      New Jersey 07657.

 13            Q.    Ms. Bracho, did I pronounce it

 14      correctly?

 15            A.    Mrs. Bracho.

 16            Q.    Mrs. Bracho, not Ms., you prefer

 17      Mrs?

 18            A.    Yes, I do.

 19            Q.    All right.

 20                  My name is Alex Sluzas.  Good

 21      morning.

 22            A.    Good morning.

 23            Q.    I represent Day's Beverages in a

 24      trademark opposition that your company, 3rd

 25      Generation, has brought.
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  1                  Have you ever been deposed before?

  2            A.    No, I have not.

  3            Q.    All right.

  4                  The process is fairly simple.  I'm

  5      going to ask you questions, before you respond

  6      to my questions you might want to pause a

  7      minute, a second to give your counsel an

  8      opportunity to either object to my questions

  9      or perhaps give you instructions.

 10                  There is a transcript being

 11      created of your responses and my questions.

 12      And in order to have an accurate record of

 13      what's going on, you have to be able to speak

 14      up enough so that the reporter can understand

 15      what you're saying and write it down.

 16                  Do you understand that?

 17            A.    Yes.

 18            Q.    If you need a break at any time,

 19      please let me know, we will take a break when

 20      you need one.

 21                  Do you understand that?

 22            A.    Yes.

 23            Q.    All right.

 24                  Is there any reason why you won't

 25      be able to respond to any of my questions
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  1      today, do you have any illness or other

  2      problem?

  3            A.    No.

  4            Q.    If at some point you feel you need

  5      to add something to one of your responses,

  6      please let me know, we will give you an

  7      opportunity to do that.

  8                  Do you understand?

  9            A.    Yes.

 10            Q.    You're appearing today in response

 11      to a notice of deposition.

 12                  Is that correct?

 13            A.    Yes.

 14            Q.    For whom are you appearing?

 15      What's the name of your company?

 16            A.    On behalf of 3rd Generation

 17      Enterprises.

 18            Q.    What is 3rd Generation's business?

 19            A.    It owns TOP POP and CITY CLUB

 20      sodas.

 21            Q.    You say it owns TOP POP and CITY

 22      CLUB, do you mean you sell soda?

 23            A.    Yes.

 24            Q.    All right.

 25                  When did 3rd Generation get into
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  1      the soda business?

  2            A.    2007.

  3            Q.    How did it get into the business;

  4      did it acquire a business from another

  5      company?

  6            A.    It bought the rights from Cott

  7      Beverages in 2008.

  8            Q.    What was 3rd Generation's business

  9      before that?

 10            A.    Trucking company.

 11            Q.    Were you involved in the

 12      acquisition of the beverage business?

 13            A.    Yes.

 14            Q.    Why did you acquire that business?

 15            A.    My family had been in the soda

 16      business, beverage business all of our lives.

 17            Q.    When you were a trucking company

 18      did you truck soda?

 19            A.    Yes.

 20            Q.    You distributed soda with your

 21      trucking company.

 22                  Is that correct?

 23            A.    We picked up soda with our

 24      trucking company.

 25            Q.    And delivered it?
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  1            A.    No, we picked it up.

  2            Q.    After you picked it up what did

  3      you do with it?

  4            A.    We brought it into our warehouse.

  5            Q.    As a trucking company?

  6            A.    Yes.

  7            Q.    What happened to the soda after it

  8      came to your warehouse, did you resell it?

  9            A.    No.

 10            Q.    Under what circumstances did it

 11      leave the warehouse?

 12            A.    After it was paid for by the

 13      distributor that owned it.

 14            Q.    Who owned it while it was in your

 15      warehouse?

 16            A.    It wasn't my warehouse, it was

 17      Borinquen, B-O-R-I-N-Q-U-E-N Warehouse, beer

 18      wholesalers.

 19            Q.    What was Cott Beverages?

 20            A.    The owner of CITY CLUB and TOP POP

 21      soda.

 22            Q.    Did they own anything else, to

 23      your knowledge?

 24            A.    Not to my, I wouldn't know.

 25            Q.    All right.
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  1                  Who was responsible for

  2      negotiating the purchase from Cott?

  3            A.    My father Mario, myself, and my

  4      brother Mario Jr., Lugones, L-U-G-O-N-E-S.

  5            Q.    When you purchased the TOP POP and

  6      CITY CLUB brands from Cott can you recall what

  7      kind of intellectual property you received?

  8            A.    Trademark registrations for both

  9      brands.

 10            Q.    Anything else?

 11            A.    Inventory of labels, full finished

 12      goods, cans, empty cans, I think that's all,

 13      to my recollection.

 14            Q.    Where were the labels located?

 15            A.    Two locations, Toronto, Canada and

 16      Reading, Pennsylvania.

 17            Q.    After you purchased the brands

 18      CITY CLUB and TOP POP, what happened with the

 19      labels?

 20            A.    They were brought to our warehouse

 21      to my recollection.

 22            Q.    At some point did the company name

 23      change?

 24            A.    Yes, it was amended.

 25            Q.    What is it now?
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  1            A.    3rd Generation Enterprises.

  2            Q.    Why was it amended?

  3            A.    Because we were no longer a

  4      transportation company.

  5                  MR. PUROW:  Objection, calls for

  6            speculation, she doesn't know.

  7                  You can proceed to answer.

  8            A.    Because it was no longer a

  9      transportation company.

 10            Q.    Just for the sake of accuracy; is

 11      that correct?

 12            A.    Yes.

 13            Q.    Who actually made the soda for

 14      you?

 15            A.    Which soda?

 16            Q.    Whatever soda you sold.

 17            A.    What size?

 18            Q.    All right.

 19                  What sizes did you sell the soda

 20      in?

 21            A.    12-ounce cans, 24-ounce soda,

 22      20-ounce soda, two-liter soda, three-liter

 23      soda.

 24                
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  1      

       

       

       

                     

             

             

  8                  MR. SLUZAS:  No problem, just

  9            indicate whatever you want to be

 10            confidential.

 11                  MR. PUROW:  That last and the

 12            question regarding who produced the

 13            beverages, I want that under seal.

 14            Q.    With respect to each of those

 15      producers of soda in the can form, when did

 16      you begin purchasing soda in cans from them

 17      and when did you stop?

 18                

      

      

      

 22                  MR. PUROW:  Anything we are talking

 23            about that relates to the names of the

 24            people who manufactured for her, we might

 25            want to put this line of questioning
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  1            under seal and potentially deal with it

  2            later if there is anything I deem to be

  3            not under seal, okay?

  4                  MR. SLUZAS:  Okay, understood.

  5            Q.    Getting back to the 

  6      manufacturers of soda that produced soda in

  7      the form of cans, when did each of them begin

  8      producing soda for you and when did they end?

  9            A.    I would not have those dates in my

 10      head right now, I would need documentation in

 11      front of me.

 12            Q.    Do you have any rough idea when

 13      they might have --

 14            A.    No.

 15            Q.    -- produced for you?

 16            A.    I do not.

 17                  MR. PUROW:  Perhaps we would like

 18            to go one by one if you want to do that.

 19            Q.    Going back to the other sizes of

 20      soda that you sold.

 21            A.    Yes.

 22            Q.    Let's take the next size after the

 23      can, what would be the smallest, ;

 24      is that correct?

 25            A.    Yes, sir.
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  1            Q.    

       

  3            A.    

  4            Q.    What about the next size up, was

  5      that the two-liter bottle?

  6            A.    No.

  7            Q.    What size was it then?

  8            A.    The 24-ounce.

  9            Q.    24-ounce.

 10                  

      

                

      

 14            Q.    

                

      

      

 18            Q.    

                

      

 21            Q.    How did you decide which bottling

 22      company to use to manufacture the soda for

 23      you?

 24            A.    Which size of soda?

 25            Q.    Let's start with the cans.
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  1            A.    Capability of the package on

  2      behalf of the manufacturer.

  3            Q.    Could you please explain what you

  4      mean by that.

  5            A.    Bottlers have different equipment

  6      to package soda.  So if they did not have the

  7      change parts for that size, then it was really

  8      not up to me to decide whether or not I could

  9      bottle it, it is their decision.

 10            Q.    Did the cost of the manufacture,

 11      the price to you factor into your decisions?

 12            A.    No.

 13            Q.    What about the 20-ounce bottle,

 14      how did you decide which bottler to use to

 15      prepare the 20-ounce bottle?

 16            A.    Capability, capability.

 17            Q.    Would that be true as well for the

 18      24-ounce, the two-liter and the three-liter?

 19            A.    Capability and logistics.

 20            Q.    What do you mean by logistics?

 21            A.    Depending on where my customer

 22      base would be, so I would use the closest

 23      bottler to my customers.

 24            Q.    All right.

 25                  What kind of instructions do you
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  1      give to the bottler when you order soda from

  2      them?

  3            A.    Can you be clear?

  4            Q.    What do you ask them, do you

  5      submit a purchase order?

  6            A.    Yes.

  7            Q.    What does the purchase order

  8      specify?

  9            A.    Case quantities.

 10            Q.    Anything else?

 11            A.    Price after negotiated.

 12            Q.    Initially you negotiate the price,

 13      is that correct, before you submit the order?

 14            A.    No, I negotiate the price.

 15            Q.    You negotiate the price.

 16                  Do you negotiate the price before

 17      you submit the purchase order?

 18            A.    Yes.

 19            Q.    Is that done on the phone, in

 20      person, by e-mail; how is that done?

 21            A.    All different plants are all

 22      different, all different rules and

 23      regulations.

 24            Q.    By rules and regulations, what do

 25      you mean?
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  1            A.    Procedures, every plant has a

  2      different procedure and a different way to

  3      negotiate with and a different format of doing

  4      business.

  5            Q.    How do you decide what specific

  6      flavors to purchase?

  7            A.    Sales.

  8            Q.    It depends on what you're able to

  9      sell?

 10            A.    Yes, and what history has shown.

 11            Q.    Okay.

 12                  So your orders are a matter of

 13      judgment, applied judgment in determining what

 14      breakdown of flavors you order; is that

 15      correct?

 16            A.    Judgment but of facts.

 17            Q.    Your judgment is based on your

 18      history?

 19            A.    Correct, facts.

 20            Q.    All right.

 21            A.    Cases sold.

 22            Q.    What kind of records do you keep

 23      of cases sold?

 24            A.    Invoices of customers, production,

 25      what we produce, and inventory.
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  1            Q.    Do you actually do any bottling?

  2            A.    I don't understand the question.

  3            Q.    Do you actually bottle soda in

  4      your facility?

  5            A.    At 3rd Generation?

  6            Q.    Yes.

  7            A.    No.

  8            Q.    What type of physical facility do

  9      you have?

 10            A.    Warehouse.

 11            Q.    Do you have any facility for

 12      quality control of the product that you

 13      purchase?

 14            A.    Negotiated at the plants that I

 15      manufacture at.

 16            Q.    What do you mean by that?

 17            A.    I didn't list 3rd Generation as a

 18      manufacturing facility.

 19            Q.    I understand that, but do you have

 20      some way of monitoring the quality of the

 21      product that's produced for you?

 22            A.    Yes.

 23            Q.    What is that?

 24            A.    Via my co-packing facilities.  They

 25      provide me with reports on what is put into my
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  1      product, carbonation levels and the

  2      ingredients instructed to put into my product.

  3            Q.    They provide you with that

  4      information?

  5            A.    Yes.

  6            Q.    Do you provide them with any

  7      information in terms of ingredients to use?

  8            A.    Yes.

  9            Q.    What form does that take?

 10            A.    Excuse me?

 11            Q.    What form does that take?

 12            A.    What form?

 13            Q.    Yes.

 14            A.    I don't understand the question.

 15            Q.    Do you give them recipes?

 16            A.    Yes.

 17            Q.    Do you give them recipes for each

 18      of the flavors that you are produced for you?

 19            A.    Yes.

 20            Q.    
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  1            A.    

       

       

       

       

  6            Q.    You rely on the bottlers to test

  7      the quality of the product for you?

  8            A.    Yes.

  9            Q.    And how frequently do you get

 10      reports on the quality of the product?

 11            A.    Production runs, when production

 12      runs are scheduled.

 13            Q.    So you obtain quality reports for

 14      each production run?

 15            A.    Sometimes.

 16            Q.    Are there times you don't obtain

 17      quality reports for your production runs?

 18            A.    I get them the month after.

 19            Q.    The month after the production

 20      run?

 21            A.    Yes.

 22            Q.    For each production run?

 23            A.    Yes.

 24            Q.    Okay.

 25                  You don't actually sample the
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  1      product yourself?

  2            A.    I sample all of my products.

  3            Q.    You enjoy your products?

  4            A.    Yes, I do.

  5                  (Laughter.)

  6            Q.    Can you explain what ?

  7            A.    My 

  8            Q.    What did  do for you?

  9            A.    It is actually called 

      

 11            Q.    All right.

 12                  What did  do for

 13      you?

 14            A.    

      

 16            Q.    Do they still  for you?

 17            A.    No, they do not.

 18            Q.    When did they start?

 19            A.    2008.

 20            Q.    When did they stop?

 21            A.    2010 to early 2011, I'm not

 22      accurate on the dates offhand.

 23            Q.    What about , they never

 24      distributed for you?

 25            A.    No, they did not.
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  1            Q.    They were just a bottler?

  2            A.    Yes.

  3            Q.    And they are not still bottling

  4      for you, are they?

  5            A.    No.

  6            Q.    What about ?

  7            A.    No.

  8            Q.    They are not still bottling for

  9      you?

 10            A.    They do not bottle for me, 

       does not bottle for me.

 12            Q.    Have they in the past?

 13            A.    Yes.

 14            Q.    When did they do that?

 15            A.    2011, again I would need

 16      paperwork.

 17            Q.    What about , do they

 18      bottle for you?

 19            A.    Yes.

 20            Q.    Do they still bottle for you?

 21            A.    Today?

 22            Q.    Yes, today.

 23            A.    Today, no.

 24            Q.    When did they stop?

 25            A.    June.
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  1            Q.    Of this year?

  2            A.    Yes.

  3            Q.    Who is your current bottler?

  4            A.    Today?

  5            Q.    Yes.

  6            A.    .

  7            Q.    Where are they located?

  8            A.    

        I'm bottling with them today.

 10                  MR. PUROW:  We still designate this

 11            section to be sealed.

 12            Q.    What about , when

 13      did they stop bottling for you?

 14            A.    I don't have a recollection of the

 15      dates for .

 16            Q.    What about 

 17            A.    Before 2011 so I would say 2010.

 18            Q.    Let me see if I understand this.

 19                  
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  1            A.    

       

       

                   

       

                 

       

                 

       

                

      

 12                    

            

               

      

              

              

      

              

      

      

      

                

                ,

 25      New Jersey.
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  1            Q.    

       

                 

         

       

       

  7            Q.    Maybe we can clarify that.

  8            A.    Maybe.

  9            Q.    In your opinion what's the

 10      difference between a formula and a recipe?

 11            A.    

        

      

      

      

        

      

 18            Q.    

                

      

                

      

 23            A.    To my understanding, yes.

 24            Q.    They sell it to you?

 25            A.    Yes, 3rd Generation.
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  1            Q.    And then 3rd Generation supplies

  2      it to the bottlers?

  3            A.    Yes.

  4            Q.    When you say a formula what do you

  5      mean by that, how does that differ from the

  6      physical product?

  7            A.    I don't understand the question.

  8            Q.    When you say formula or recipe.

  9            A.    

      

      

 12            Q.    You supply that to the bottlers as

 13      well?

 14            A.    Correct, which is what I just said

 15      in the last statement, yes.

 16            Q.    Okay.

 17                  

      

                .

 20                  MR. SLUZAS:  Can you mark that for

 21            me as Exhibit 1.

 22                  (Exhibit 1, Opposer 3rd Generation

 23            Enterprises Co. Corp's Response to Day's

 24            Beverages, Inc's Revised First Set of

 25            Interrogatories, marked for
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  1            identification, as of this date.)

  2            Q.    Ms. Bracho, I show you --

  3            A.    Mrs. Bracho.

  4            Q.    Mrs. Bracho, excuse me.

  5                  Mrs. Bracho, I show you now what's

  6      been marked as your Deposition Exhibit 1 and

  7      ask you if can identify this for us.

  8            A.    Trade secret commercially

  9      sensitive outside counsel eyes only,

 10      preliminary statement the opposer, 3rd

 11      Generation.

 12            Q.    Have you ever seen this before?

 13            A.    Yes.

 14                  MR. PUROW:  Other than just now?

 15            Q.    I'm just asking have you seen it

 16      before?

 17            A.    Yes.

 18                  MR. PUROW:  Okay.

 19            Q.    I would like you to turn to page

 20      12 of the document.

 21                  Did you provide the response here

 22      to interrogatory number 8B?

 23            A.    Yes.

 24            Q.    What was your response based on?

 25            A.    Can you please clarify?
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  1            Q.    Where did you get the information

  2      from?

  3            A.    Computer data, found paperwork.

  4            Q.    

       

  6            A.    Yes.

  7            Q.    When you bought the CITY CLUB

  8      brand from Cott Beverages do you recall how

  9      much CITY CLUB they were selling?

 10            A.    I do not.

 11            Q.    

      

      

                

                

      

 17            A.    Yes.

 18            Q.    How did that happen?

 19            A.    I'm a very good salesperson.

 20            Q.    Specifically, what did you do to

 21      make the sales jump like that?

 22            A.    Besides being charming, I found a

 23      very good customer.

 24            Q.    Who is that?

 25                  MR. PUROW:  This is under seal.
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  1                

                 

                 

                 

                 

                 

       

  8            A.    I say about 90 percent.

  9            Q.    What happened in 2012;  went

 10      out of business?

 11            A.     couldn't pay bills.

 12            Q.    So in 2011 were those net sales

 13      the amount you actually collected?

 14            A.    Yes.

 15            Q.    In 2012  stopped paying or he

 16      couldn't pay?

 17            A.    He couldn't order soda.

 18            Q.    Okay.

 19                  In 2013 you had no sales?

 20            A.    No, I did not.

 21            Q.    Why was that?

 22            A.    We went through a very bad time in

 23      2012 with Hurricane Sandy, and we just

 24      couldn't produce enough soda.

 25            Q.    What happened to the inventory



Confidential - Marlen Bracho

Golkow Technologies, Inc. Page 30

  1      that was in the warehouse after Hurricane

  2      Sandy?

  3            A.    We lost it, a lot of it, probably

  4      all of it.

  5            Q.    Was it all under water?

  6            A.    Six and a half feet.

  7            Q.    When did you start selling soda

  8      again then?

  9            A.    It took us about I would say

 10      60 days to my recollection, don't hold me to

 11      it, but yes, it took about 60 days.

 12            Q.    Did you find a different warehouse

 13      space?

 14            A.    At that moment in time, we did

 15      not.

 16            Q.    So you waited to clean up after

 17      Sandy and used the same space to sell from?

 18            A.    Yes.

 19            Q.    How long after your order soda

 20      from a bottler does it take for them to

 21      deliver it to your warehouse?

 22            A.    A bottler never delivers soda to

 23      my warehouse.

 24            Q.    How does it get to your warehouse

 25      then, you pick it up?
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  1            A.    Yes.

  2            Q.    All right.

  3                  You send a truck up to the bottler

  4      to pick it up?

  5            A.    Yes.

  6            Q.    Do you have a distributor?

  7            A.    Right now?

  8            Q.    Yes.

  9            A.    For what area?

 10            Q.    For any area, do you have any

 11      distributor?

 12            A.    We distribute all of the product

 13      to our distributors.

 14            Q.    How many distributors do you have?

 15            A.    I couldn't tell you my customer

 16      base off the top of my head.

 17            Q.    Can you tell me 

      

                

 20            Q.    Has that changed much over the

 21      years?

 22            A.    Yes.

 23            Q.    Has it increased, decreased,

 24      remained about the same?

 25            A.    Decreased.
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  1            Q.    Why has it decreased?

  2                  MR. PUROW:  Objection, calls for a

  3            legal conclusion.

  4            Q.    If you know.

  5            A.    My situation.  Hurricane Sandy

  6      affected our sales dramatically.

  7            Q.    During 2013 did you sell TOP POP?

  8            A.    During 2013?

  9            Q.    Yes.

 10            A.    Yes.

 11            Q.    Did the level of sales of TOP POP

 12      drop off after Sandy?

 13            A.    Yes.

 14            Q.    Do you know whether sales of soda

 15      generally dropped off after Sandy?

 16            A.    Can you repeat and clarify?

 17            Q.    Will do.

 18                  As I understand you said that your

 19      sales were dramatically affected by Sandy.  It

 20      took you 30, 60 days, 60 days perhaps in order

 21      to have product to sell again.

 22                  Is that correct?

 23            A.    Roughly, yes.

 24            Q.    You were not able to deliver soda

 25      to your distributors for that 60-day period
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  1      roughly.

  2                  Is that correct?

  3            A.    Roughly.

  4            Q.    Did your distributors look for

  5      other sources of soda in that period of time?

  6            A.    My competitors --

  7                  MR. PUROW:  Objection, calls for

  8            speculation.

  9            Q.    To the extent that you know.

 10            A.    My competitors attacked my

 11      customers because of my inability to provide

 12      product, specifically Day's Beverages.

 13            Q.    Day's Beverages came in and sold

 14      to your customers?

 15            A.    Yes.

 16            Q.    Because you were not able to sell

 17      to them because of Sandy?

 18                  MR. PUROW:  Objection, calls for

 19            speculation.

 20            A.    Yes, and other competitors.

 21            Q.    Who are the other competitors?

 22            A.    Tropical Fantasy, C & C Beverages,

 23      Faygo, F-A-Y-G-O.

 24            Q.    In 2014 you started selling CITY

 25      CLUB again.
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  1                  Is that correct?

  2            A.    Yes.

  3            Q.    When in 2014 did you start

  4      selling?

  5            A.    I don't recall the month.

  6            Q.    Do you have sales in 2015?

  7            A.    No.

  8            Q.    My recollection is that you

  9      supplemented the response here with your sales

 10      in 2008.

 11                  Do you recall selling the product

 12      in 2008, CITY CLUB?

 13            A.    I believe I did but I would need

 14      paperwork, I can't recall --

 15            Q.    Understood.

 16            A.    -- that far back.

 17            Q.    Understood.

 18                  In 2009 

      .  How

 20      many cases of soda would that be?

 21            A.    I can't recall the cost of the

 22      soda in 2009 so I would not know.

 23            Q.    You don't know how many cases that

 24      would represent?

 25            A.    No, I do not.
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  1            Q.    Today what does a case of soda

  2      cost if I were to buy some from you?

  3            A.    What size of soda?

  4            Q.    Let's say a two-liter bottle.

  5            A.    Roughly?

  6            Q.    Roughly.

  7            A.    From what manufacturer?

  8            Q.    Whatever manufacturer you would

  9      like to give me.

 10                  MR. PUROW:  This is also under

 11            seal.

 12                  MR. SLUZAS:  Understood.

 13                  THE WITNESS:  I basically have to

 14            share my costs?

 15                  MR. PUROW:  This is under seal.

 16            A.    

      

      

 19            Q.    How many bottles are in a case of

 20      two-liters?

 21            A.    Eight.

 22            Q.    What about three-liters, how many

 23      bottles in a case?

 24            A.    Six.

 25            Q.    What size of soda do you currently
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  1      sell?

  2            A.    24-ounce and two-liter.

  3                  MR. SLUZAS:  Can you mark that as

  4            Exhibit 2, please.

  5                  (Exhibit 2, TOP POP CITY CLUB 4

  6            years Borinquen 4 Years spreadsheets,

  7            marked for identification, as of this

  8            date.)

  9                  MR. PUROW:  Let the record reflect

 10            that Exhibit 2 is documents bearing Bates

 11            numbers 3GE1 through 3GE13 all of which

 12            are designated as trade secret

 13            commercially sensitive outside counsel

 14            eyes only.

 15                  Take a minute to look everything

 16            over.

 17            Q.    Here's your own copy.

 18            A.    Thank you.

 19            Q.    Mrs. Bracho, I now show you a

 20      document which has been marked Deposition

 21      Exhibit Number 2 and ask if you can identify

 22      this for us.

 23            A.    Sales of TOP POP and CITY CLUB for

 24      four years.

 25            Q.    This was by Cott.
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  1                  Is that correct?

  2            A.    Provided to us by Cott.

  3            Q.    Provided to you by Cott.

  4                  Are those dollar amounts that

  5      appear in the grids here of the first page?

  6            A.    First page, I believe they are

  7      case amounts.

  8            Q.    Cases?

  9            A.    It looks like cases to me but I'm

 10      not sure, yes, case amounts.

 11            Q.    When you purchased the brands TOP

 12      POP and CITY CLUB from Cott back in 2008, did

 13      Cott represent to you how much soda TOP POP

 14      soda and CITY CLUB soda they had been selling

 15      over the past few years?

 16            A.    Yes.

 17            Q.    The way I read the first page here

 18      and perhaps you would know better than I, so

 19      please correct me if you do, in 2007 Cott sold

 20      roughly either  cases of CITY CLUB for

 21       worth of CITY CLUB if it's a dollar

 22      amount.

 23                  Do you see that entry there?

 24            A.    cases,  cases?

 25            Q.    Yes.
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  1            A.    Yes.

  2            Q.    When Cott was selling to CITY CLUB

  3      there are selling almost a million cases a

  4      year by 2009, you're selling CITY CLUB, 

  5      worth of CITY CLUB.

  6                  Is that correct?

  7            A.    Yes.

  8            Q.    What happened?

  9            A.    The --

 10                  MR. PUROW:  Objection to the extent

 11            it calls for some type of speculation.

 12            A.    The largest customer that CITY

 13      CLUB had went out of business.

 14            Q.    Who was that?

 15            A.    Again, I'm sharing customer-based

 16      information.

 17                  MR. PUROW:  Under seal.

 18            A.    

 19            Q.    Did that occur after you purchased

 20      the brands or before?

 21            A.    After.

 22            Q.    What did you pay for TOP POP and

 23      CITY CLUB brands?

 24            A.    I don't have the exact dollar

 25      amount in my head but about 
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  1      change roughly.

  2            Q.    Was  also the top customer

  3      for TOP POP?

  4            A.    No.

  5            Q.    Do you know what proportion of

  6      CITY CLUB's, excuse me, Cott's sales of CITY

  7      CLUB to were?

  8            A.    I do not.

  9            Q.    In 2008 you had some sales of CITY

 10      CLUB.

 11                  That's correct, isn't it?

 12            A.    Yes.

 13            Q.    It is comparable to your 2009, '10

 14      and '12 sales, 

 15                  MR. PUROW:  Can we take a short

 16            break?

 17                  MR. SLUZAS:  As soon as she can

 18            respond.

 19            A.    Can you repeat the question?

 20                  MR. SLUZAS:  Let's stop right now

 21            because she's asked me to repeat it.

 22                  We can take a break.

 23                  MR. PUROW:  All right.

 24                  THE WITNESS:  Okay.

 25                  MR. SLUZAS:  Let's go off the



Confidential - Marlen Bracho

Golkow Technologies, Inc. Page 40

  1            record.

  2                  (Whereupon, an off-the-record

  3            discussion was held.)

  4                  (Time noted:  11:34 a.m.)

  5                  (Time noted:  11:44 a.m.)

  6                  MR. SLUZAS:  Let's go back on the

  7            record.

  8                  Please read back the question.

  9                  (Whereupon the aforementioned

 10            testimony was read back by the Court

 11            Reporter.)

 12            Q.    Under ?

 13            A.    Yes.

 14                  I also would like to make a

 15      statement.

 16            Q.    Feel free.

 17            A.    When my family, 3rd Generation

 18      Enterprises, purchased the brand, Cott made it

 19      clear that we had to search for our own

 20      manufacturing facilities to continue bottling

 21      our brands.  So it was very difficult for us

 22      to get manufacturing for one brand, needless

 23      to say two brands.  I just want that on the

 24      record, it is important.

 25            Q.    Is that a reason why it seems as
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  1      if the sales of TOP POP or at least CITY CLUB,

  2      I don't know about TOP POP, but CITY CLUB

  3      sales dropped off?

  4            A.    It has to do, it is relevant, it

  5      is relevant.

  6            Q.    How were you able to find

  7      bottlers?

  8            A.    A lot of driving to a lot of

  9      different bottling facilities and a lot of

 10      phone calls.

 11            Q.    Were the bottlers reluctant to

 12      extend you credit, is that what the issue was?

 13            A.    No, the bottlers were reluctant to

 14      manufacture for me because my competitors were

 15      strong-arming them and taking away their

 16      business if they were to bottle for me.

 17            Q.    So it was sort of a boycott you

 18      felt?

 19            A.    I didn't feel it, I lived it.  I

 20      was there and my competitors approached me to

 21      make side deals with me to help manufacture my

 22      soda if I would give them a piece of my

 23      business.

 24            Q.    You refused those deals?

 25            A.    Yes, I do, yes, we do, yes, we
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  1      did.

  2                  I want to clarify that I don't

  3      make any decisions alone, my father Mario

  4      Lugones, Sr., and Mario Lugones, Jr., are my

  5      partners; we make all decisions together

  6      equally.

  7            Q.    Were you surprised when Felix went

  8      bankrupt or went out of business?

  9            A.    Yes.

 10            Q.    When did you learn about that?

 11            A.    I don't recall the dates, I don't

 12      recall the dates, the exact dates.

 13            Q.    At the time did you have purchase

 14      orders from Felix?

 15            A.    Yes.

 16                  MR. SLUZAS:  Mark that Exhibit 3,

 17            for identification.

 18                  (Exhibit 3, 4/16/09 letter from

 19            Bracho to Garvey, marked for

 20            identification, as of this date.)

 21            Q.    Mrs. Bracho, I now show you a

 22      document which is marked Deposition Exhibit 3

 23      and ask if you can identify this for us.

 24            A.    A letter soliciting production.

 25            Q.    Who is ?
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  1            A.    The owner of .

  2            Q.    Why was the pricing for labels

  3      excluded?

  4            A.    Because we already had purchased

  5      our labels.

  6            Q.    The labels were purchased from

  7      , correct?

  8            A.    Cott and also I believe we made

  9      labels with .

 10                  MR. PUROW:  This section also will

 11            be under seal relating to this letter.

 12            Q.    When did you have labels made by

 13      

 14            A.    I do not recall the exact date,

 15      but I would like to say 2008, 2009, most

 16      definitely 2009.

 17            Q.    Were they CITY CLUB labels?

 18            A.    CITY CLUB labels I believe, and

 19      also TOP POP labels.

 20            Q.    Why did you have to, did you

 21      obtain a lot of labels from , a large

 22      quantity of labels?

 23            A.    Yes.

 24            Q.    They were producing as I recall in

 25      the four years before you purchased the brands
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  1      CITY CLUB and TOP POP from  was

  2      selling a fairly large amount of the soda so

  3      they understandably -- they would have a large

  4      inventory of labels, would they not, on hand?

  5            A.    Yes.

  6            Q.    My question is why you had to have

  7      additional labels made, is it for a different

  8      product size?

  9            A.    A different product size because

 10      yes, CITY CLUB was not made in 20-ounces from

 11      Cott.

 12            Q.    So when you're asking  to

 13      bottle 20-ounce CITY CLUB soda --

 14            A.    Yes.

 15            Q.    -- you had to have labels made for

 16      the 20-ounce bottles?

 17            A.    Yes.

 18            Q.    All right.

 19                  Who was the customer in or

 20      was that the customer in the 

 21            A.    Yes, the customer in the 

 22            Q.    Was this the first time that you

 23      used ?

 24            A.    No.

 25            Q.    You had used them before --
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  1            A.    Yes.

  2            Q.    -- to bottle.

  3                  When you refer to "our southern

  4      market" are you referring to your customer in

  5      ?

  6            A.    Yes, and in 

  7            Q.    

  8            A.    Yes.

  9            Q.    You also used  to

 10      produce product for you for that market?

 11            A.    Yes.

 12            Q.    How many cases are on a trailer?

 13            A.    What size soda?

 14            Q.    20-ounce.

 15            A.    63 cases on a pallet multiplied by

 16      21 pallets, and whatever that number equates

 17      to.

 18            Q.    We can calculate that.

 19            A.    Good.

 20            Q.    Were you asking  to give

 21      you a break on the price for  case?

 22            A.    We did not have a 20-ounce soda so

 23      we were asking for a specific price, we had no

 24      comparable with .

 25            Q.    Do you recall whether or not Mr.
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  1       in fact produced the soda for you in

  2      response to this letter?

  3            A.    No, he did not.

  4            Q.    Did you obtain the 20-ounce soda?

  5            A.    Yes.

  6            Q.    Where did you get that from?

  7            A.    

  8            Q.     was located in

  9      ?

 10            A.    Yes.

 11            Q.    Did they produce anything other

 12      than the 20-ounce CITY CLUB for you?

 13            A.    Yes.

 14            Q.    What was that?

 15            A.    TOP POP 24-ounce.

 16            Q.    Would they also be producing for

 17      your southern market?

 18            A.    Yes.

 19            Q.    All right.

 20                  MR. SLUZAS:  Mark this Exhibit 4,

 21            for identification.

 22                  (Exhibit 4, 6/18/08 letter from

 23            Marlen Lugones to customers with contact

 24            and direct distributor information,

 25            marked for identification, as of this
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  1            date.)

  2            Q.    Mrs. Bracho, I now show you a

  3      document which has been marked Deposition

  4      Exhibit Number 4 and ask if you can identify

  5      this for us.

  6                  MR. PUROW:  Let the record also

  7            show this document bears Bates numbers

  8            3GE14 to 15.

  9            A.    A proud moment announcing we had

 10      just purchased the CITY CLUB and TOP POP

 11      brands.

 12            Q.    This went out to all of your

 13      customers?

 14            A.    Yes.

 15            Q.    At this point you were, 

       was the direct distributor of the brands;

 17      is that correct?

 18            A.    Yes.

 19            Q.    What's a direct distributor?

 20            A.    His function was to take in loads

 21      of soda and mix the flavors for our customers,

 22      sizes and flavors.

 23            Q.     would then provide

 24      to your distributors.

 25                  Is that correct?
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  1            A.    Yes.

  2            Q.    I understand.

  3                   would obtain the

  4      soda from the bottlers you had hired to

  5      manufacture the soda?

  6            A.    Via 3rd Generation, yes.

  7            Q.    You would pick up the soda at the

  8      bottler, store it in your warehouse and then

  9      subsequently truck it over to Bev Source One?

 10            A.    No.

 11            Q.    What did you do?

 12            A.    We would contract the bottler, we

 13      would pick up the soda and directly ship it to

 14      

 15            Q.    You would not keep it in your

 16      warehouse?

 17            A.    At that time, no.

 18            Q.    At some point you decided to keep

 19      some soda in your warehouse.

 20                  Is that correct?

 21            A.    I didn't have a warehouse at the

 22      time that I had  as a

 23      distributor.

 24            Q.    Why did you decide to obtain your

 25      own warehouse space?
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  1            A.     had announced they

  2      were not stable and they were potentially not

  3      going to be in existence.

  4            Q.    They had financial problems; is

  5      that correct?

  6            A.    I don't know that.

  7                  MR. PUROW:  Objection, calls for

  8            speculation.

  9            A.    I don't know that.

 10            Q.    When did you rent your warehouse

 11      space?

 12            A.    April, I left it in March 2013 so

 13      18 months prior.

 14            Q.    Before, prior.

 15                  You subsequently went to a

 16      different warehouse space, you left in

 17      April 2013 and rented a different warehouse

 18      space?

 19            A.    Yes.

 20                  MR. SLUZAS:  Mark this Exhibit 5,

 21            for identification.

 22                  (Exhibit 5, 2 Liter CITY CLUB made

 23            in  3 Liter CITY CLUB made

 24            at  CITY CLUB order

 25            flavors currently in production, marked
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  1            for identification, as of this date.)

  2            Q.    Mrs. Bracho, I now show you a

  3      document which is marked Deposition Exhibit 5

  4      and ask if you can identify this for us.

  5            A.    

       .

  7            Q.    What kind of document is it, are

  8      you familiar with it?

  9            A.    Please clarify.

 10            Q.    Are you familiar with this type of

 11      document?

 12            A.    Yes.

 13            Q.    Okay.

 14                  Can you explain what it is useful

 15      for?

 16            A.    For keeping track of the bar

 17      codes.

 18            Q.    Is that the only function of the

 19      document?

 20            A.    Yes, to my recollection, yes.

 21            Q.    Did you, was this prepared by 3rd

 22      Generation?

 23            A.    I'm not sure, I think so but I'm

 24      not sure.

 25            Q.    Do you have different bar codes
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  1      for each product for each bottler?

  2            A.    No.

  3            Q.    The same bar code for each

  4      product?

  5            A.    Yes.

  6            Q.    Regardless of the bottler?

  7            A.    Yes.

  8                  MR. SLUZAS:  Mark this Exhibit 6,

  9            for identification.

 10                  (Exhibit 6, 10/13/11 e-mail chain

 11            between Shahid and 3rd Generation and

 12            Top Pop soda, marked for identification,

 13            as of this date.)

 14            Q.    Mrs. Bracho, I now show you a

 15      document which is marked Deposition Exhibit 6

 16      and ask if you can identify this exhibit for

 17      us.

 18            A.    Solicitation to a customer.

 19            Q.    Who is the customer?

 20            A.    

            Q.    Is  a distributor?

 22            A.    Retail customer.

 23            Q.    I see the term here is 30-day net.

 24                  Is that your conventional business

 25      term, 30-day net?
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  1            A.    Each customer has different terms.

  2            Q.    Why were you asking  to

  3      take the three-liter trailer of CITY CLUB?

  4            A.    Because I had a lot in stock.

  5            Q.    Was this after the customer in the

  6       stopped paying or was not able to pay?

  7            A.    The customer in the never

  8      took two-liter and three-liter.

  9            Q.    Oh.

 10                  They took the 24-ounce?

 11            A.    No, cans.

 12            Q.    Only cans?

 13            A.    Yes, sir.

 14            Q.    You were trying to get rid of your

 15      inventory of CITY CLUB at this point; is that

 16      correct?

 17            A.    I was trying to get rid of my CITY

 18      CLUB, my TOP POP and get him as a customer

 19      before Day's Beverages got in there, sorry.

 20            Q.    Were you successful?

 21            A.    Yes, I was.

 22            Q.    Pardon?

 23            A.    Yes, I was.

 24            Q.    You were.

 25                  Are they continuing to be a
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  1      customer of yours?

  2            A.    Today, no.

  3            Q.    After 2011 did they continue for

  4      sometime?

  5            A.    Yes.

  6            Q.    Is your business very competitive?

  7            A.    Yes.

  8            Q.    When you say  was a

  9      , you mean they were going to

 10      ?

 11            A.    Yes, sir.

 12            Q.    

      

            A.    No, sir.

 15            Q.    

      ?

 17            A.    .

 18            Q.    

      

 20            A.    No.

 21            Q.    Did you have any other than this

 22      one?

 23            A.    I can't recall  at

 24      the moment.

 25                  MR. SLUZAS:  Mark this Exhibit 7,
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  1            for identification.

  2                  (Exhibit 7, 6/25/13 e-mail from

  3            Malmstrom to Bracho, marked for

  4            identification, as of this date.)

  5            Q.    Mrs. Bracho, I now show you a

  6      document which has been marked Deposition

  7      Exhibit 7 and ask if you can identify this for

  8      us.

  9            A.    It is from 

 10      representative for co-packing.

 11            Q.    What's co-packing?

 12            A.    He wanted to manufacture TOP POP

 13      and CITY CLUB again.

 14            Q.    What does he mean by the launch?

 15            A.    I had spent sometime not

 16      manufacturing cans and I wanted to manufacture

 17      cans, and was someone that can provide

 18      that service for me, so it was a launch of the

 19      product.

 20            Q.    Did you go ahead and provide all

 21      of this information to him in connection with

 22      the product launch?

 23            A.    Yes, I did.

 24            Q.    What's a beverage ingredient

 25      statement?
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  1            A.    It is obtained by 

  2      all of the ingredients inside of the soda.

  3            Q.    Did  go ahead

  4      and produce the cans for you?

  5            A.    No, they did not.

  6            Q.    Why not?

  7            A.    We did not reach a mutual

  8      agreement on pricing.

  9            Q.    Did you find somebody else

 10      subsequently to manufacture cans of soda for

 11      you?

 12            A.    No, not to my recollection, no.

 13            Q.    The subject line of this document

 14      which appears to be an e-mail reads, "TOP POP

 15      required information."

 16                  Do these cans you were planning on

 17      having manufactured by Cott, were they for TOP

 18      POP?

 19            A.    Yes.

 20            Q.    You weren't planning on having

 21      them manufacture CITY CLUB cans?

 22            A.    Cott was only capable to

 23      manufacture TOP POP because the molds from

 24       for TOP POP were closer to

 25      Cott.  The molds for CITY CLUB were closer to
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  1       which is where 

  2      was, so the mold for CITY CLUB I think they

  3      were somewhere in North Carolina.

  4            Q.    They were making cans, correct?

  5            A.    Yes.

  6            Q.    All right.

  7                  When you say the molds, when you

  8      refer to molds what portion of the can were

  9      they molding?

 10            A.    The paint on the outside of the

 11      can was done in North Carolina, I believe.

 12            Q.    Their printing the label on the

 13      can is what you call the molds?

 14            A.    Correct.

 15            Q.    So would it be more accurate to

 16      describe them as printing plates?

 17            A.    Printing plates, yes, I agree.

 18            Q.    Were the printing plates something

 19      that you obtained from  initially in the

 20      transaction for purchase of the brands?

 21            A.    I never saw them.

 22            Q.    Cott had manufactured and -- had

 23      manufactured the printing plates for the cans?

 24            A.    Correct.

 25            Q.    All right.
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  1                  At the time you were considering

  2      reintroducing TOP POP cans were you also

  3      considering reintroducing CITY CLUB cans?

  4            A.    Yes.

  5            Q.    Did you have a similar negotiation

  6      with somebody near the location, physical

  7      location of the CITY CLUB plates, printing

  8      plates?

  9            A.     was going to help

 10      me produce CITY CLUB for the South because

 11      Cott had another facility further South.

 12            Q.    But that is not reflected in this

 13      e-mail?

 14            A.    No, it is not.

 15            Q.    Do you have separate other

 16      correspondence relating to that?

 17            A.    No, verbal communication.

 18            Q.    You couldn't agree on terms on

 19      that production either, could you?

 20            A.    No.

 21                  MR. SLUZAS:  Mark this Exhibit 8,

 22            for identification.

 23                  (Exhibit 8, 6/13/11 e-mail chain

 24            between  and 3rd

 25            Generation, marked for identification, as
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  1            of this date.)

  2            Q.    Mrs. Bracho, I now show you a

  3      document which has been labeled as Deposition

  4      Exhibit Number 8 and ask if you can identify

  5      this for us.

  6            A.    Another solicitation of myself

  7      being charming and trying to sell some CITY

  8      CLUB.

  9                  (Laughter.)

 10            Q.    Who is Joseph?

 11            A.    The potential customer at 

      

 13            Q.    Where were they located?

 14            A.    I can't recall, but I'll look for

 15      this e-mail so I can solicit him again.

 16      Please note that on the record and see which

 17      of my competitors will get it first.

 18                  (Laughter)

 19            Q.    You say you manufactured and sold

 20      over a  cases of product to the North

 21      and Southeast regions of country.

 22                  Is that an accurate statement?

 23            A.    At the time, roughly.

 24            Q.    Roughly a ?

 25            A.    Roughly.
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  1            Q.    And what about 2015, what would

  2      you say your yearly sales in cases is going to

  3      be?

  4            A.    Roughly .

  5            Q.    About 

       

  7            A.    Yes.

  8            Q.    When you're offering 

        you're referring to a

 10      case of 8 2-liter bottles?

 11            A.    Yes, sir.

 12            Q.    Similarly when it says 6/3 liters

 13      it's a case of 6 3-liter bottles?

 14            A.    Yes, sir.

 15            Q.    And 24/20 is a case of 24 20-ounce

 16      bottles?

 17            A.    Yes.

 18            Q.    With respect to FOB, CITY CLUB FOB

 19      Fitzgerald Georgia, it's a 12-pack of 12-ounce

 20      cans?

 21            A.    Yes.

 22            Q.    To be clear.

 23                  Do you recall whether this

 24      resulted in a sale?

 25            A.    It did not result in a sale, but
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  1      we should ask my competitors.

  2                  MR. SLUZAS:  Mark this Exhibit 9,

  3            for identification.

  4                  (Exhibit 9, Activity report, marked

  5            for identification, as of this date.)

  6            Q.    Mrs. Bracho, I now show you a

  7      document which has been marked Deposition

  8      Exhibit 9 and ask if you can identify this for

  9      us.

 10            A.    This was the claim for our

 11      insurance report for Hurricane Sandy.

 12            Q.    There was a reference at the

 13      bottom to the flood damage and an estimate of

 14      about $264,000 worth of product.  That was the

 15      product that was subjected to the six and a

 16      half feet of water?

 17            A.    Yes, sir.

 18            Q.    Were you there during the storm?

 19            A.    I was home, sir.

 20            Q.    Just curious, how do you know it

 21      was six and a half feet of water?

 22            A.    The adjuster had come to measure

 23      the wall damage that had come into the

 24      property.

 25            Q.    If you look toward maybe a third
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  1      of the way up on the first page of this

  2      document, there is a statement, "The flood

  3      waters reached a depth of 12 inches on the

  4      interior."

  5            A.    We had no walls, sir.  And because

  6      of the potential mold they cut six feet of our

  7      wall space.  We were told it flushed through

  8      six feet of water, that's all I know; I'm not

  9      a water expert.

 10            Q.    Water person?

 11            A.    My degree is in marketing and

 12      business, not water expertise.

 13            Q.    Were you able to clean up and

 14      resell any of the product?

 15                  MR. PUROW:  Answer the question,

 16            not just a nonverbal.

 17                  THE WITNESS:  I'm thinking.

 18                  MR. PUROW:  All right.

 19            A.    Our soda was in corrugated boxes.

 20      There was a tremendous amount of damage done

 21      to the first pallet of every single pallet of

 22      soda.  I salvaged what I could, but the labels

 23      were ruined, boxes were ruined and the

 24      potential mold was scary.

 25            Q.    Most of it just had to be disposed
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  1      of?

  2            A.    Yes.

  3            Q.    Did you ever get any kind of

  4      settlement from the insurance company?

  5            A.    No, sir.

  6                  MR. SLUZAS:  Mark this Exhibit 10,

  7            for identification.

  8                  (Exhibit 10, 12/15/09 e-mail from

  9            Ray Menne to ptd.net, marked for

 10            identification, as of this date.)

 11            Q.    Mrs. Bracho, I now show you a

 12      document which has been labeled Deposition

 13      Exhibit 10, and ask if you can identify this.

 14            A.    It is a letter from my production

 15      manager requesting the move of my labels from

 16      .

 17            Q.    Why were they being moved?

 18            A.    Because I wanted them to be.

 19            Q.    Why did you want them to be?

 20            A.    Because I wanted control of where

 21      my labels where.

 22            Q.    Why were they at  in the

 23      first place?

 24            A.    Because they bottled for us.

 25            Q.    The labels would have been moved
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  1      after they stopped bottling for you?

  2            A.    No, not necessarily, depending on

  3      how I woke up that morning.

  4            Q.    bottled both TOP POP

  5      three-liter and CITY CLUB three-liter as well

  6      as CITY CLUB two-liter for you?

  7                  MR. PUROW:  Objection, asked and

  8            answered.

  9            A.    I answered this.

 10            Q.    I know you did.

 11            A.    Yes, for the second time.

 12            Q.    Thank you.

 13            A.    No problem.

 14            Q.    Now --

 15                  MR. PUROW:  Do we still have to go

 16            through the entire pile?

 17                  MR. SLUZAS:  No, I'm being

 18            selective.

 19                  MR. PUROW:  Just curious for lunch

 20            purposes.

 21                  MR. SLUZAS:  I understand.  We will

 22            be finished soon.

 23                  MR. PUROW:  Are you good?

 24                  THE WITNESS:  I'm great, I'm great.

 25                  MR. SLUZAS:  Mark this Exhibit 11,
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  1            for identification.

  2                  (Exhibit 11, Inventory holding at

  3            Beverage Source for cut and stack labels,

  4            marked for identification, as of this

  5            date.)

  6                  MR. SLUZAS:  Thank you.

  7                  MR. PUROW:  I need to make a copy,

  8            actually.

  9                  MR. SLUZAS:  I'll let you copy it.

 10            Q.    Mrs. Bracho, I now show you a

 11      document which has been marked Deposition

 12      Exhibit Number 11, and ask if you can identify

 13      this for us.

 14            A.    The inventory of labels in

 15      .

 16            Q.    It is my understanding from your

 17      prior testimony  was a

 18      distributor for you?

 19            A.    Yes.

 20            Q.    All right.

 21                  So you provided them with soda

 22      that you had obtained from your manufacturers

 23      or bottlers?

 24            A.    Yes.

 25            Q.    Why did  have an
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  1      inventory of labels?

  2            A.    Because I didn't have room in my

  3      home office.

  4            Q.    They are just storing them for

  5      you?

  6            A.    Yes, sir.

  7            Q.    Initially you didn't have a

  8      warehouse.

  9                  Is that correct?

 10            A.    That's asked and answered.

 11                  MR. PUROW:  Objection, asked and

 12            answered.

 13            A.    Again business and marketing

 14      Fordham University, not law.  But I was asked

 15      and answered, I did ask and answer yes, I did

 16      not have a warehouse.

 17            Q.    I just wanted to confirm that.

 18            A.    No problem.

 19            Q.    Thank you.

 20                  Initially these labels were

 21      obtained from Cott and transferred to Beverage

 22      Source?

 23            A.    No, sir.

 24            Q.    What happened, where did the

 25      labels come from initially?
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  1            A.    I purchased them.

  2            Q.    Did you obtain any labels from

  3      Cott?

  4            A.    Yes.

  5                  MR. PUROW:  Objection, asked and

  6            answered.

  7            A.    But these are not those labels.

  8            Q.    These were purchased subsequently?

  9            A.    Yes, sir.

 10            Q.    The document is not dated. Do you

 11      know approximately what the date was?

 12            A.    No, I do not have a recollection

 13      of the date.

 14            Q.    March 2nd, when did Beverage

 15      Source stop acting as your distributor?

 16            A.    I don't have a recollection of the

 17      exact date.

 18            Q.    Do you know what year?

 19                  MR. PUROW:  Objection, confusing.

 20                  What year this document is or what

 21            year  stopped?

 22                  MR. SLUZAS:  

 23            stopped.

 24                  MR. PUROW:  Do you want to state a

 25            whole question?
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  1            A.    Roughly around the same time I

  2      rented the warehouse in Carlstadt, New Jersey.

  3            Q.    We will be able to calculate that

  4      from your prior testimony, thank you.

  5            A.    Okay, thank you.

  6            Q.    All right.

  7                  From whom did you purchase these

  8      labels?

  9            A.    .

 10            Q.    At this point did you run out of

 11      the labels that you had been using that had

 12      been obtained from Cott?

 13                  MR. PUROW:  Objection, confusing.

 14                  We don't know what date this

 15            document was from.

 16            Q.    With respect to the CITY CLUB

 17      labels that you obtained from Cott, did they

 18      include three-liter labels?

 19            A.    I'm not sure.

 20            Q.    Do you know whether they included

 21      20-ounce labels?

 22            A.    I'm sure they didn't include

 23      20-ounce.

 24            Q.    What about the 24-ounce, did they

 25      include 24-ounce?
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  1            A.    Some flavors of 24-ounce but I'm

  2      not sure what flavors.

  3            Q.    Why are you sure that they did not

  4      include 20-ounce?

  5            A.    Because when I purchased the

  6      trademark of CITY-CLUB, 20-ounce did not exist

  7      for Cott Beverages.  I created the package.

  8            Q.    When did that happen?

  9            A.    When did what happen?

 10            Q.    When did you create the package?

 11            A.    Roughly around the time I ordered

 12      the labels for CITY CLUB 20-ounce, whatever

 13      date that is.

 14                  MR. SLUZAS:  Mark this Exhibit 12,

 15            for identification.

 16                  (Exhibit 12, CITY CLUB soda price

 17            sheet, marked for identification, as of

 18            this date.)

 19                
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  1                
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  1      

                 

                 

                     

             

               

             

             

             

 10                  MR. SLUZAS:  Isn't that everything?

 11                  MR. PUROW:  There might have been

 12            one that wasn't.

 13                  MR. SLUZAS:  Mark this Exhibit 13,

 14            for identification.

 15                  (Exhibit 13, Labels spreadsheets,

 16            marked for identification, as of this

 17            date.)

 18                  THE WITNESS:  May I please use the

 19            restroom after this question?

 20                  MR. PUROW:  You can use it now, he

 21            hasn't asked a question.

 22                  MR. SLUZAS:  Short break, we will

 23            be done soon.

 24                  MR. PUROW:  I have to think about

 25            my redirect.
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  1                  MR. SLUZAS:  Let's go off the

  2            record.

  3                  (Whereupon, an off-the-record

  4            discussion was held.)

  5                  (Time noted:  12:45 p.m.)

  6                  (Time noted:  12:48 p.m.)

  7                  MR. SLUZAS:  Let's go back on the

  8            record.

  9            Q.    Mrs. Bracho, I now show you a

 10      document which has been marked Deposition

 11      Exhibit 13 and ask if you can identify this

 12      for us.

 13            A.    Let him mark it.

 14            Q.    Okay.

 15            A.    I'll take it right back.

 16                  Yes, I believe this is the

 17      existing inventory of Cott when we purchased

 18      the brands.

 19            Q.    On the last page of the document

 20      there is some signatures.  Do you recognize

 21      the signatures?

 22            A.    Yes, I do.

 23            Q.    Whose are they?

 24            A.    The first one is my dad, Mario

 25      Lugones, Sr., the second signature is my
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  1      brother, Mario Lugones, Jr., and the third and

  2      the fourth I don't know who they were because

  3      I was not there.

  4            Q.    This was the inventory that 3rd

  5      Generation purchased from Cott with respect to

  6      at least the cans, right?

  7            A.    Correct.

  8            Q.    Cans and two-liter bottles and

  9      three-liter bottles?

 10            A.    But this is not bottles, sir, this

 11      is labels.

 12            Q.    Oh, it is inventory labels?

 13            A.    Yes, sir.

 14            Q.    Thank you.

 15            A.    For TOP POP two-liter, for TOP POP

 16      three-liter and a wrap according to the

 17      abbreviation on the document, WRP, and of the

 18      CITY CLUB can and of the TOP POP can.

 19            Q.    The abbreviation for the CITY CLUB

 20      on here is CIT.

 21                  Is that correct?

 22            A.    Yes.

 23            Q.    Thank you.

 24                  MR. SLUZAS:  Please mark this

 25            Exhibit 14.
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  1                  (Exhibit 14, Redacted ginger ale

  2            recipe, marked for identification, as of

  3            this date.)

  4                  Mrs. Bracho, I now show you a

  5            document that has been marked as

  6            Deposition Exhibit 14 and ask if you --

  7                  MR. PUROW:  Do you want me to make

  8            copies so we can all look at them

  9            together?  I mean, you're asking about

 10            something --

 11                  MR. SLUZAS:  That's fine, thank

 12            you.

 13                  Off the record.

 14                  (Whereupon, an off-the-record

 15            discussion was held.)

 16                  (Time noted:  12:51 p.m.)

 17                  (Time noted:  12:53 p.m.)

 18                  MR. SLUZAS:  Let's go back on the

 19            record.

 20            Q.    I now show you a document which

 21      has been marked Deposition Exhibit 14 and ask

 22      if you can identify that for us.

 23            A.    This is  what

 24      they used to batch one of the sodas they would

 25      make, particularly ginger ale.
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  1            Q.    Did you get copies of these batch

  2      reports?

  3            A.    I probably did or my production

  4      manager did.  I'm in sales, I don't handle the

  5      day-to-day production.

  6            Q.    What's your production manager

  7      responsible for?

  8            A.    Inventory, raw materials,

  9      inventory, planning future productions,

 10      analyzing past productions.

 11            Q.    Do you keep raw materials in your

 12      warehouse?

 13            A.    Yes.

 14            Q.    What kind of raw materials?

 15            A.    Labels, sometimes caps, sometimes

 16      corrugated boxes.

 17            Q.    Anything else that you can think

 18      of?

 19            A.    No.

 20                  MR. SLUZAS:  I have no further

 21            questions.

 22                  MR. PUROW:  I'm going to ask some

 23            questions, redirect.

 24                  MR. SLUZAS:  All right.

 25
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  1      EXAMINATION BY

  2      MR. PUROW:

  3            Q.    Did Hurricane Sandy destroy any of

  4      your company's records?

  5            A.    Yes.

  6            Q.    Can you more specific as to the

  7      type of destruction?

  8            A.    Water damage to a lot of my

  9      customer invoices and billing information from

 10      my vendors.

 11            Q.    You would keep paper copies of

 12      these types of records?

 13            A.    Yes, absolutely.

 14            Q.    Did it have any impact on your

 15      computers?

 16            A.    Yes.

 17            Q.    What kind of damage did it cause

 18      to your computers?

 19            A.    We lost all four computers in our

 20      office, they were under water, all of the

 21      cables.

 22            Q.    Have you had any issues with

 23      computer viruses since Hurricane Sandy?

 24            A.    Yes.

 25            Q.    Have they impacted the records
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  1      that you kept electronically?

  2            A.    Yes.

  3            Q.    Can you be more specific?

  4            A.    On my production manager's

  5      computer we had a virus, also on my

  6      secretary's which was the one that handled my

  7      invoicing via QuickBooks.

  8            Q.    Have you put in any orders for

  9      CITY CLUB production in 2015?

 10            A.    Yes.

 11            Q.    When will this production be

 12      finished?

 13            A.    According to ,

 14      October 2nd or October 17th, they don't have a

 15      firm date.

 16            Q.    What is the volume of this order?

 17            A.    Combined, about 4,000 cases.

 18            Q.    When you stated earlier in

 19      testimony that you had sales in 2008 of CITY

 20      CLUB, were those sales of inventory that you

 21      acquired from Cott?

 22            A.    Possibly but I can't recollect

 23      that far back what the sales would be.

 24            Q.    Did you produce any CITY CLUB that

 25      you sold during 2008?
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  1            A.    I don't think so, I don't

  2      recollect, but I'm not 100 percent sure.

  3            Q.    So insurance has denied your

  4      requests to pay for damages caused during

  5      Hurricane Sandy?

  6            A.    Yes, twice.

  7            Q.    Have you entered into any

  8      government programs to assist with the damage

  9      caused by Hurricane Sandy?

 10            A.    Yes, I did.

 11            Q.    What is the current status of

 12      that?

 13            A.    We received a $50,000 grant from

 14      NJEDA which is a state program, and we are

 15      currently eligible for a loan from the state,

 16      federally funded, to help put us back into

 17      some sort of shape.

 18            Q.    Can you tell me what NJEDA stands

 19      for?

 20            A.    I believe it is New Jersey

 21      Economic Development, and I'm sorry but I

 22      don't know what the A is.

 23            Q.    What is the purpose of this

 24      program?

 25            A.    To help businesses, small
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  1      businesses regain some losses from Hurricane

  2      Sandy specifically.

  3            Q.    You would not be receiving funds

  4      from them unless they determined that you

  5      suffered significant losses during Hurricane

  6      Sandy?

  7            A.    Correct, that statement is

  8      correct.

  9            Q.    Did you ever stop selling CITY

 10      CLUB for a period of time of three years

 11      consecutively since your purchase from Cott's

 12      Beverages?

 13            A.    No, I don't believe so, no.

 14            Q.    Have you ever intended to stop

 15      sales of CITY CLUB since your purchase from

 16      Cott Beverages?

 17            A.    Absolutely not.

 18                  MR. PUROW:  That's all I have.

 19                  MR. SLUZAS:  I have no redirect.

 20                  THE WITNESS:  I want to make a

 21            statement.

 22                  MR. SLUZAS:  If you wish.

 23                  MR. PUROW:  If you wish.

 24                  THE WITNESS:  I own both brands,

 25            I'm very proud of the brands that we have
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  1            purchased, my family and myself, so we

  2            want to continue to be able to

  3            manufacture those brands.

  4                  MR. SLUZAS:  The record should be

  5            closed.

  6                  Thank you.

  7                  MR. PUROW:  Yes.

  8                  Off the record.

  9                  (Whereupon, an off-the-record

 10            discussion was held.)

 11                  (Time noted:  1:00 p.m.)

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25
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  1                   C E R T I F I C A T E

  2      STATE OF NEW YORK    )

  3                           : ss.

  4      COUNTY OF NEW YORK   )

  5

  6            I, Jeremy Frank, a Notary Public within

  7      and for the State of New York, do hereby

  8      certify:

  9            That MARLEN BRACHO, the witness whose

 10      deposition is hereinbefore set forth, was duly

 11      sworn by me and that such deposition is a true

 12      record of the testimony given by the witness.

 13            I further certify that I am not related

 14      to any of the parties to this action by blood

 15      or marriage, and that I am in no way

 16      interested in the outcome of this matter.

 17            IN WITNESS WHEREOF, I have hereby

 18      set my hand on the 17th day of September,

 19      2015.

 20

 21                              _________________

 22                              JEREMY FRANK, MPM

 23

 24

 25
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  1                   -  -  -  -  -  -

                    E R R A T A

  2                   -  -  -  -  -  -

  3

  4      PAGE  LINE  CHANGE

  5      ____  ____  ____________________________

  6         REASON:  ____________________________

  7      ____  ____  ____________________________

  8         REASON:  ____________________________

  9      ____  ____  ____________________________

 10         REASON:  ____________________________

 11      ____  ____  ____________________________

 12         REASON:  ____________________________

 13      ____  ____  ____________________________

 14         REASON:  ____________________________

 15      ____  ____  ____________________________

 16         REASON:  ____________________________

 17      ____  ____  ____________________________

 18         REASON:  ____________________________

 19      ____  ____  ____________________________

 20         REASON:  ____________________________

 21      ____  ____  ____________________________

 22         REASON:  ____________________________

 23      ____  ____  ____________________________

 24         REASON:  ____________________________

 25
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  1

  2             ACKNOWLEDGMENT OF DEPONENT

  3

  4                   I,_____________________, do

  5      hereby certify that I have read the

  6      foregoing pages, and that the same is

  7      a correct transcription of the answers

  8      given by me to the questions therein

  9      propounded, except for the corrections or

 10      changes in form or substance, if any,

 11      noted in the attached Errata Sheet.

 12

 13

 14       _______________________________________

 15       MARLEN BRACHO                    DATE

 16

 17

 18      Subscribed and sworn

     to before me this

 19      _____ day of ______________, 20____.

 20      My commission expires:______________

 21

     ____________________________________

 22      Notary Public

 23

 24

 25
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  1

  2            -------------------I N D E X------------------

  3            WITNESS           EXAMINATION BY          PAGE

  4            MRS. BRACHO        MR. SLUZAS                5

  5

  6            MRS. BRACHO       MR. PUROW                 75

  7

  8            -------------------EXHIBITS-------------------

  9            EXHIBIT                              FOR ID.

 10            1         Opposer 3rd Generation         26

 11                      Enterprises Co. Corp's

 12                      Response to Day's

 13                      Beverages, Inc's Revised

 14                      First Set of

 15                      Interrogatories.

 16            2         TOP POP CITY CLUB 4            36

 17                      years Borinquen 4 Years

 18                      spreadsheets.

 19            3         4/16/09 letter from            42

 20                      Bracho to Garvey.

 21            4         6/18/08 letter from            46

 22                      Marlen Lugones to

 23                      customers with contact

 24                      and direct distributor

 25                      information.
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  1

  2                             DESCRIPTION

  3            5         2 Liter CITY CLUB made         49

  4                      in Allentown, PA, 3

  5                      Liter CITY CLUB made at

  6                      Hillside, NJ and CITY

  7                      CLUB order flavors.

  8                      currently in production.

  9            6         10/13/11 e-mail chain          51

 10                      between Shahid and 3rd

 11                      Generation and

 12                      TOP POP SODA.

 13            7         6/25/13 e-mail from            54

 14                      Malmstrom to Bracho.

 15            8         6/13/11 e-mail chain           57

 16                      between Prime

 17                      Distributors and 3rd

 18                      Generation.

 19            9         Activity report.                60

 20            10        12/15/09 e-mail from Ray       62

 21                      Menne to ptd.net.

 22            11        Inventory holding at           64

 23                      Beverage Source for cut

 24                      and stack labels.

 25
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  1

  2            12        CITY CLUB soda price           68

  3                      sheet.

  4            13        Labels spreadsheets.            70

  5            14        Redacted ginger ale            73

  6                      recipe.

  7

  8

  9

 10

 11

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In the Matter of Application Serial No. 86/337,103 
Filed: July 15, 2014 
Mark: CITY CLUB 
Applicant: Day's Beverages Inc. 
Published: December 23, 2014 

X 
3RD GENERATION ENTERPRISES CO. CORP., : 

Opposer, 

v. 

DAY'S BEVERAGES, INC.. 

Applicant. 
X 

Opposition No. 91220327 

OPPOSER 3" GENERATION ENTERPRISES CO. CORP.'S RESPONSE TO 
DAY'S BEVERAGES, INC.'S REVISED FIRST SET OF INTERROGATORIES 

Opposer 3rd Generation Enterprises Co. Corp. ( "Opposer" or "30E"), pursuant to Federal 
Rule of Civil Procedure 34 and Patent and Trademark Office Rule 2.120, hereby responds to 
Day's Beverages, Inc.'s ( "Applicant" or "Day's ") Revised First Set of Interrogatories as follows: 

PRELIMINARY STATEMENT 
3GE has not yet completed investigation of the facts relating to this case, has not 

completed discovery in this action, and has not completed preparation for this trial, and the 
following answers are given without prejudice to 3GE's right to augment or modify these 
responses with subsequently discovered information. 

Nothing in this response should be construed as an admission by 3GE with respect to the 
admissibility or relevance of any fact or document, or of the truth or accuracy of any 
characterization or statement of any kind contained in any of the discovery requests or 
interrogatories served by Day's. 3GE has not completed its investigation of the facts relating to 
this case, its discovery or its preparation for this trial. All responses and objections contained 

1 
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herein are based only upon such information and such documents that are presently available to 
and specifically known by 3GE. It is anticipated that further discovery, independent 
investigation, legal research and analysis will supply additional facts, add meaning to known 
facts, as well as establish entirely new factual conclusions and legal contentions, all of which 
may lead to substantial additions to, changes in and variations from the contentions herein set 
forth. The following responses are given without prejudice to 3GE's rights to produce evidence 
of any other fact or facts which 3GE may later recall or ascertain. Accordingly, 3GE reserves the 
right to change any and all responses herein as additional facts as ascertained, analyses are made, 
legal research is completed and contentions are made. 

The responses contained herein are made in a good faith effort to supply as much factual 
information and as much specification of legal contentions as is presently known, but should in 
no way be to the prejudice of 3GE in relation to further discovery, research or analysis. 3GE, 
therefore, specifically reserves the right, at the time of trial, to introduce any evidence from any 
source which may hereinafter be identified, and testimony from any witnesses whose identities 
or information may hereafter be obtained. 

No incidental or implied admissions are intended or may be taken from these responses. 
The fact that 3GE responds or objects to any discovery requests should not be taken as an 
admission that 3GE agrees with, accepts or admits the existence of any facts assumed by such 
discovery requests or interrogatories or that such response or objection constitutes admissible 
evidence as to any express or assumed facts. 3GE expressly reserves the right to object to any 
effort to make use of any response or objection made herein, whether in this litigation or in any 
other action or proceeding. 

Responses indicating that 3GE will produce documents or things that are responsive to a 
particular discovery request should not be construed as meaning that responsive documents 
actually exist. Rather, such responses should be construed as meaning that responsive 
documents or things will be produced by 3GE but only to the extent they exist and are in 3GE's 
possession, custody and control. 

The information supplied in these responses is not necessarily based solely on the 
knowledge of the executing party, but may also include such information as may be reasonably 
available to 3GE by way of other persons, including 3GE's agents, representatives or attorneys, 
unless privileged. The word usage and sentence structure may be that of attorneys assisting in 

2 
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the preparation of these responses and thus does not necessarily purport to be the precise 
language of the executing party. 3GE specifically notes that 3GE has not necessarily talked to 

and interviewed each and every one of the persons from whom information may have been 

obtained, as to each point that may be raised, and at the time of trial there may be a variance 
between witnesses' actual testimony and these responses to discovery. 

GENERAL OBJECTIONS 
The following general objections are made to each and every Definition applicable to the 

Requests for Production, Requests for Admission and Interrogatories, and to each and every 

Request for Production, Request for Admission and Interrogatory (collectively "discovery 
request(s) "), irrespective of whether they are stated specifically in response thereto: 

1. 3GE objects to the discovery requests to the extent that they seek information or 

documents or things that are protected from discovery by the attorney- client privilege, attorney 
work -product doctrine, the protection afforded consulting experts pursuant to Fed. R. Civ. P. 26 

(b)(4)(B), the investigative privilege, the party communication privilege, the witness statement 
privilege or any other privilege or protection afforded by state or federal law. 

2. 3GE objects to the discovery requests to the extent that they call for information, 

documents and things that are neither relevant to the claim or defense of any party, nor 

reasonably calculated to lead to the discovery of relevant or admissible evidence. In responding 
to each discovery request, 3GE will provide only such information and documents and things as 

are required and proper in scope and will not provide documents and things in response to any 
discovery request or portion thereof which is not relevant to a claim or defense, which is 

unreasonably broad in scope from temporal and /or subject matter perspectives and therefore 
overly broad and unduly burdensome, or which is not reasonably calculated to lead to the 

discovery of relevant or admissible evidence. 

3. 3GE objects to the discovery requests to the extent that the discovery requests 
and/or Definitions individually and /or collectively seek to impose requirements or obligations on 

3GE in addition to or different from those imposed by law, the rules of the Trademark Trial and 

Appeal Board or the Federal Rules of Civil Procedure. In responding to each discovery request, 

3GE will provide only such information and documents and things as are required and proper 
under said laws and rules. 

3 
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4. 3GE objects to the discovery requests and /or Definitions to the extent they seek 

information and documents and things which are not in the possession, custody or control of 

3GE. 3GE further objects to the attempt to define 3GE in an overly broad manner or in a manner 

that includes irrelevant persons and /or entities. 

5. 3GE objects to the discovery requests on the ground that they seek information 

and documents which are publicly available and, therefore, equally accessible to Day's. 

6. 3GE objects to the discovery requests to the extent that they seek proprietary 

and /or confidential information. 

7. Specific Objections are sometimes noted in each response, where applicable, 

without waiver of the General Objections and the use of certain General Objections as specific 

objections in response to some discovery requests and not others does not waive the General 

Objection(s). Further, whether stated in a response or not, to the extent that a response is 

provided in spite of an objection, such response does not waive the objections made and 3GE 

expressly reserves the right to make such objections at a later date. 

8. 3GE's failure to interpose an objection in response to a particular discovery 

request shall not be construed as a waiver, nor shall the production of documents be deemed a 

waiver of any objection. 

9. 3GE's responses are made without waiving (a) any objection as to the 

competency, relevancy, materiality, authenticity, and admissibility as evidence for any purpose 

of the information contained in the response; (b) the right to object on any grounds to the use of 

the information contained in each response; (c) the right to object at any time to a demand for 

any further responses; and (d) the right to supplement or amend any response. 

10. 3GE objects to each discovery request to the extent that it seeks production of "all 

documents" responsive to the document request on the grounds that such request is overly broad, 

unduly burdensome, oppressive and not reasonably calculated to lead to the discovery of 

admissible evidence. Subject to these objections, 3GE will use reasonable diligence to locate all 

documents and things within its possession, custody, or control, based on an examination of 

those files reasonably expected to yield responsive documents and or things. As used in these 

responses, the phrase "all documents," or phrases of similar import, should be understood to 

mean those documents and things 3GE was able to locate using reasonable diligence and 

judgment concerning the whereabouts of responsive documents. Such phraseology should not be 
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construed as a representation that each and every document in the possession of 3GE has been 
examined in connection with these responses or any production pursuant thereto. 

11. 3GE further objects to each discovery request using "referring" or "relating" or 

similar terms to the extent that they are used in a manner that would render such requests overly 

broad, vague, ambiguous, unduly burdensome or require subjective judgment and speculation on 

the part of 3GE. 3GE has responded to these discovery requests by reading them in light of the 
scope of the issues in this action. 

12. 3GE objects to each and every discovery request to the extent that it is duplicative 
or redundant of any other request(s). To the extent 3GE produces information or documents in 

response to one request, it declines to produce multiple copies of the same document(s) merely 
because the same information is sought by other request(s). Each document produced in response 
to any request is deemed to be produced in response to every other request to which it is or may 
be responsive. 

13. Where the discovery requests include words that may have legal significance, 
3GE's responses do not constitute and admission or agreement with the implication in the 
discovery requests. 

14. 3GE objects to the definition of "Opposer" to the extent that it purports to impose 

any requirements upon 3GE beyond those of the Federal Rules of Civil Procedure and any other 
applicable law or rules, including without limitation to the extent they purport to require 3GE to 

respond based on information or documents outside of its possession, custody or control. 
15. 3GE objects to the definition of "Person" to the extent that it purports to impose 

any requirements upon 3GE beyond those of the Federal Rules of Civil Procedure and any other 
applicable law or rules, including without limitation to the extent they purport to require 3GE to 

respond based on information or documents outside of its possession, custody or control. 
16. 3GE objects to the definition of "Document" as vague, ambiguous, unintelligible, 

and overbroad. 

17. 3GE objects to the definition of "Identify" as vague, ambiguous, unintelligible, 
and overbroad. 

18. 3GE objects to the discovery requests to the extent that they have no temporal 
limitations and are thus overly broad and not relevant to the claims or defenses asserted in this 
case. 3GE further objects to those discovery requests which have temporal limitations on the 
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grounds that those limitations are beyond the temporal scope of the claims and defenses asserted 
in this action. 

19. 3GE objects to producing original documents at the offices of Applicant's 
counsel. Unless otherwise agreed, 3GE will make any corresponding documents called for by 
the discovery, if any, available for inspection or copying at the offices of Gottlieb, Rackman & 

Reisman, P.C., 270 Madison Avenue, New York, New York 10016, on a mutually agreeable date 
and time, or will produce scans of documents on CD -ROM or via email, or will send a hard copy 
via mail or other delivery means. 

20. 3GE objects to each request to the extent that it seeks expert information, the 
production of which is governed by the Trademark Trial and Appeal Board Manual of 
Procedure. 3GE will provide or identify such expert documents as required by the Federal Rules 
of Civil Procedure at the times at which the Trademark Trial and Appeal Board has directed or 
may direct. 

21. 3GE objects to each discovery request to the extent that it is premature for 3GE to 

respond at the present time, prior to the completion of fact and expert discovery. 
22. 3GE incorporates each of the foregoing objections in each response, as if set forth 

in full. 

Without waiver of the foregoing, 3GE further responds as follows: 

1. Interrogatory #1 has been omitted in the Revised First Set of Interrogatories, and 

therefore does not require a response. 

2. With respect to the allegations made in numbered paragraph 2 of Opposer's 
Notice of Opposition, that Opposer is engaged in the manufacturing, distribution and sale of soft 
drinks: 

(a) Has Opposer manufactured CITY CLUB soda? 

RESPONSE TO INTERROGATORY #2 (a): 

Opposer herein incorporates its General Objections. 

Subject to the foregoing General Objections, 3GE states that it has not manufactured 
CITY CLUB soda, but has hired third parties to manufacture CITY CLUB soda for it. 

6 
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(b) If Opposer has manufactured CITY CLUB soda, identify each physical site upon which 
such manufacture occurred, and describe the steps Opposer carried out to manufacture CITY 
CLUB soda. 

RESPONSE TO INTERROGATORY #2 (b): 
Opposer herein incorporates its General Objections. 
Subject to the foregoing objections, 3GE states that it has not manufactured CITY CLUB 

soda, but has hired third parties to manufacture CITY CLUB soda for it. 

(c) If Opposer- has manufactured CITY CLUB soda, identify each class of reflecting the 
manufacturing process, including without limitation, recipes for the manufacture of CITY CLUB 
soda, records indicative of the quantity of CITY CLUB soda manufacture in each batch, quality 
control standards established for CITY CLUB soda, and records reflecting the testing of CITY 
CLUB soda for quality standards. 

RESPONSE TO INTERROGATORY #2 (c) 

Opposer herein incorporates its General Objections. Opposer further objects to the extent 
that this interrogatory: (i) seeks information that is not relevant to the claims or defenses in this 
action; (ii) is unduly burdensome and oppressive, and not reasonably calculated to lead to the 
discovery of admissible evidence; (iii) is duplicative or redundant of any other interrogatory; 
and (iv) is harassing and in violation of Fed. R. Civ. P. 26 (b)(2)(C)(i). 

Subject to the foregoing objections, 3GE states that it has not manufactured CITY CLUB 
soda, but has hired third parties to manufacture CITY CLUB soda for it. 

(d) If Opposer has manufactured CITY CLUB soda, identify 
(i) each ingredient used in the manufacture of CITY CLUB soda, 
(ii) the source(s) from which Opposer obtained each ingredient used in the 

manufacture of CITY CLUB soda, 

(iii) all records reflecting the purchase of each ingredient used in the manufacture of 
CITY CLUB soda. 

7 
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RESPONSE TO INTERROGATORY #2 (d) 

Opposer herein incorporates its General Objections. Opposer further objects to the extent 
that this interrogatory: (i) seeks information that is not relevant to the claims or defenses in this 
action; (ii) is unduly burdensome and oppressive, and not reasonably calculated to lead to the 

discovery of admissible evidence; (iii) is duplicative or redundant of any other interrogatory and 

(iv) is harassing and in violation of Fed. R. Civ. P. 26 (b)(2)(C)(i). 

Subject to the foregoing objections, 3GE states that it has not manufactured CITY CLUB 
soda, but has hired third parties to manufacture CITY CLUB soda for it. 

(e) Has Opposer contracted with any third party for the manufacture of CITY CLUB soda? 

RESPONSE TO INTERROGATORY #2 (e) 

Opposer herein incorporates its General Objections. 

Opposer has contracted with third parties for the manufacture of CITY CLUB soda. 

(f) If Opposer has contracted with any third party for the manufacture of CITY CLUB soda, 

identify: 

(i) all third parties with which Opposer has contracted for the manufacture of CITY 

CLUB soda, 

(ii) all contracts for the manufacture of CITY CLUB soda, 

RESPONSE TO INTERROGATORY #2 (f) 

Opposer herein incorporates its General Objections. 

Subject to the foregoing objections, 3GE states that it has contracted with the following 
third parties to manufacture CITY CLUB soda:  

  . 3GE does not have any contracts for the manufacture of CITY 
CLUB soda, but refers Applicant to documents that relate to the third party manufacturing of 
CITY CLUB soda, bearing Bates Nos. 3GE0045, 3GE0048- 30E0053, 3GE0055- 30E0067, 
3GE0071- 3GE0089, 30E0096, 3GE0100- 30E0103, 3GE0105- 30E0116, 3GE0161- 3GE0170, 
produced on May 19, 2015. 

3. Interrogatory 3 has been omitted in the Revised First Set of Interrogatories, and therefore 
does not require a response. 

8 
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4. With respect to the allegations made in numbered paragraph 5 of Opposer's Notice of 
Opposition, that Opposer has acquired valuable good will in the CITY CLUB mark through use 
in commerce in the United States since at least as early as 2009, identify: 
(a) all purchase orders received by Opposer from customers purchasing CITY CLUB soda, 
RESPONSE TO INTERROGATORY #4 (a) 

Opposer herein incorporates its General Objections. 
Subject to the foregoing objections, 3GE directs Applicants to the documents bearing 

Bates Nos. 30E0117, 30E0157, 30E0159, 3GE0228, 3GE0230, produced on May 19, 2015. 
Opposer notes that many of its records were destroyed during Hurricane Sandy, as evidenced by 
documents bearing Bates Nos. 3GE0253 through 30E0359, produced on May 19, 2015. 

(b) all invoices sent by Opposer to customers purchasing CITY CLUB soda 
RESPONSE TO INTERROGATORY #4 (b) 

Opposer herein incorporates its General Objections. 

Subject to the foregoing objections, 3GE directs Applicants to the documents bearing 
Bates Nos. 30E0181- 30E0185, 30E0193- 30E0198, 30E0206- 30E0227, 30E0371- 30E0391, 
produced on May 19, 2015 and 3GE0402- 3GE0405 produced on July 10, 2015. Opposer notes 
that many of its records were destroyed during Hurricane Sandy, as evidenced by documents 
bearing Bates Nos. 3GE0253 through 3GE0359, produced on May 19, 2015. 

(c) all shipping documents for the shipment of CITY CLUB soda to customers, and 
RESPONSE TO INTERROGATORY #4 (c), 

Opposer herein incorporates its General Objections. 

Subject to the foregoing objections, 3GE directs Applicants to the documents bearing 
Bates Nos. 30E0057, 30E0158, 30E0160, 30E0229, 30E0231, produced on May 19, 2015. 
Opposer notes that many of its records were destroyed during Hunicane Sandy, as evidenced by 
documents bearing Bates Nos. 3GE0253 through 3GE0359, produced on May 19, 2015. 

(d) all documents reflecting the payment of invoices sent by Opposer to customers 
purchasing CITY CLUB soda. 
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RESPONSE TO INTERROGATORY #4 (d) 

Opposer herein incorporates its General Objections. 

Subject to the foregoing objections, 3GE directs Applicants to the documents bearing 

Bates Nos. 3GE0181- 3GE0185, 3GE0193- 3GE0198, 3GE0206- 3GE0227, 3GE0371- 3GE0391, 

produced on May 19, 2015 and 3GE0402- 3GE0405 produced on July 10, 2015. Opposer notes 

that many of its records were destroyed during Hurricane Sandy, as evidenced by documents 

bearing Bates Nos. 3GE0253 through 3GE0359, produced on May 19, 2015. 

5. With respect to the allegations made in numbered paragraph 7 of the Notice of 

Opposition, identify: 

(a) State the information redacted in the "Bill To" and "P.O. Number" fields of each of the 

invoices reproduced in Exhibit D to the Notice of Opposition. 

RESPONSE TO INTERROGATORY #5 (a) 

Opposer herein incorporates its General Objections. 

Subject to the foregoing objections, 3GE refers Applicant to the documents bearing Bates 

Nos. 3GE0181 through 3GE0185, produced on May 19, 2015, as they are unredacted versions of 

the invoices reproduced in Exhibit D to the Notice of Opposition. 

(b) Identify all documents relating to the sales transactions reflected by the invoices 

reproduced in Exhibit D to the Notice of Opposition. 

RESPONSE TO INTERROGATORY #5 (b) 

Opposer herein incorporates its General Objections. Opposer further objects to the extent 

that this interrogatory: (i) is duplicative or redundant of any other interrogatory; and (ii) seeks 

information that is in the possession of third parties. 

Subject to the foregoing objections, 3GE refers Applicant to documents that relate to the 

third party manufacturing of CITY CLUB soda, bearing Bates Nos. 3GE0045, 30E0048- 

3GE0053, 3GE0055- 3GE0067, 3GE0071- 3GE0089, 3GE0096, 3GE0100- 3GE0103, 3GE0105- 

3GE0116, 3GE0161- 3GE0170, produced on May 19, 2015. 

6. Interrogatory 6 has been omitted in the Revised First Set of Interrogatories, and therefore 

does not require a response. 

10 
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7. With respect to the allegations made in numbered paragraph 5 of Opposer's Notice of 
Opposition, 

(a) Has Opposer advertised CITY CLUB soda? 

RESPONSE TO INTERROGATORY #7 (a) 

Opposer herein incorporates its General Objections. 

Subject to the foregoing objections, 3GE states that it has advertised CITY CLUB soda 

through window stickers, business cards and sales sheets printed by ORB Printing Company, and 

by its website for CITY CLUB <www.drinkcityclub.com>. Opposer notes that many of its 

records were destroyed during Hurricane Sandy, as evidenced by documents bearing Bates Nos. 

3GE0253 through 3GE0359, produced on May 19, 2015. 

(b) If Opposer has advertised CITY CLUB soda: 

(1) State the amounts expended on advertising CITY CLUB soda by calendar 

quarter. 

(2) Identify all documents relating to advertising CITY CLUB soda. 

RESPONSE TO INTERROGATORY #7 (b), 

Opposer herein incorporates its General Objections. 

Subject to the foregoing objections, 3GE states that its records relating to the printing of 

advertising materials by ORB Printing Company were destroyed in Hurricane Sandy, and so it 

cannot provide the amounts expended with respect to this printing. With respect to the CITY 

CLUB website, 3GE has spent approximately $700. 3GE directs Applicant to documents 
bearing Bates Nos. 3GE0361 through 3GE0367, produced on May 19, 2015. 

8. With respect to Opposer's allegation in numbered paragraph 9 of Opposer's Notice of 
Opposition, that Opposer reconstructed its business, and recommenced sales of TOP POP soda 

brand, and recently resumed manufacture of CITY CLUB, 

(a) State yearly sales of TOP POP soda by net dollar amount and physical quantity, 
from June 2008 to present. 

11 
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RESPONSE TO INTERROGATORY #8 (a) 

Opposer herein incorporates its General Objections. Opposer further objects to the extent 

that this interrogatory is not relevant to the claims ór defenses in this action. 

(b) State yearly sales of CITY CLUB soda by net dollar amount and physical quantity 

from June 2008 to present. 

RESPONSE TO INTERROGATORY #8 (b) 

Opposer herein incorporates its General Objections. 

Subject to the foregoing objections, 3GE's yearly sales of CITY CLUB soda are as 

follows: 

9. Identify all organizational documents of Opposer. 

RESPONSE TO INTERROGATORY #9 

Opposer herein incorporates its General Objections. Opposer further objects to the extent 

that this interrogatory: (i) seeks information that is not relevant to the claims and defenses in this 

action; (ii) is unduly burdensome and oppressive, and not reasonably calculated to lead to the 

discovery of admissible evidence; and (iii) seeks information and documents which are publicly 

available and, therefore, equally accessible to Day's. 

Subject to the foregoing objections, 3GE refers Applicant to the documents bearing Bates 

No. 3GE0016 through 3GE0019 and 3GE0171, produced on May 19, 2015. Opposer notes that 

many of its records were destroyed during Hurricane Sandy, as evidenced by documents bearing 

Bates Nos. 3GEÒ253 through 3GE0359, produced on May 19, 2015. 

10. Identify the present supervising employees of Opposer. 

12 
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RESPONSE TO INTERROGATORY #10 

Opposer herein incorporates its General Objections. Opposer further objects to the extent 

that this interrogatory: (i) seeks information that is not relevant to the claims and defenses in this 

action; and (ii) is ambiguous due to the undefined term "present supervising employees ". 

Subject to the foregoing objections, and to the extent it understands this interrogatory, 

3GE identifies Marlen Bracho and Mario Lugones Jr. 

11. Interrogatory 11 has been omitted in the Revised First Set of Interrogatories, and 

therefore does not require a response. 

12. Identify each person who supplied information included in any of the answers to this set 

of interrogatories and specify the contribution made by each person to the preparation of the 

answers to these interrogatories. 

RESPONSE TO INTERROGATORY #12 

Opposer herein incorporates its General Objections. Opposer further objects to the extent 

that this interrogatory: (i) is unduly burdensome and oppressive, and not reasonably calculated to 

lead to the discovery of admissible evidence; (ii) is overly broad, vague, ambiguous, and requires 

subjective judgment and speculation on the part of Opposer. 

Subject to the foregoing objections, 3GE states that Marlen Bracho provided all 

substantive answers to interrogatories. 

Respectfully submitted, 

GOTTLIEB, RACKMAN & REISMAN, P.C. 

By: /s/ Jonathan M. Purow 
Marc P. Misthal (rnmisthal @grr.com) 
Jonathan M. Purow (jpurow @gn.com) 
270 Madison Avenue, 8th Floor 
New York, New York 10016 
(212) 684 -3900 Tel. 
(212) 684 -3999 Fax 

Dated: July 10, 2015 Attorneys for Opposer 
New York, New York 

13 
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CERTIFICATE OF SERVICE 

I hereby certify that on the date set forth below a true copy of the foregoing Response to Day's Beverage's Inc. 's Revised First Set of Interrogatories was served by first class mail on Applicant, by its attorney, as follows: 

Dated: July 10, 2015 

Alex R. Sluzas 
Paul & Paul 

1717 Arch Street, Suite 3740 
Philadelphia, PA 19103 

14 
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Top Pop City Club 4 Years 
Borinquèn 4 Years 

TOP POP 

CITY CLUB 

BORINQUEN BEER WHOLESALER (Paren

TOP POP 
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3GE0045 

On behalf of 3rd Generation Enterprises, we ask that you please consider 
producing trailers of our 20oz City Club soda in the amount of   case, which 
would include all raw materials pricing, excluding pricing for labels. We will need this 
product produced mainly for our southern market, since our production facility in the 
south will not be ready to run for another 8 weeks. Please note that you are the first 

person that we are offering this commitment to, and that we greatly appreciate your 
work and look forward to extending even more of our business to you. I can promise  

            

making a sacrifice in price so that we do not lose this promising customer. This product 
will be shipped into Miami, Florida therefore we will be losing a considerable amount of 
money on freight. We believe this is something that we have to do. In the interim to get 
the southern market started. We would appreciate and immediate response and hope 
that you consider this venture. 

Please give us a call or email us a response as soon as possible. 

Sincerely, 

Marten L. Bracho 

2 EXHIBIT? 
<13 

(-.7)4-- %170- 
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3rd Generation Trucking Company, Inc. 

P.O. Box 1222 

Englewood Cliffs, New Jersey 07632 

June 18, 2008 

Dear Customer: 

EXHIBIT (' 
`t 

glls 

3GE001 4 

It is with great enthusiasm that we announce that 3`d Generation Trucking Company, Inc. has acquired ownership of Top 
Pop and City Club brands. 

"3G" brings to its loyal customers the knowledge and expertise that is essential in the distribution of carbonated drinks 
throughout the competitive metropolitan area market. We assure you that we will do everything in our power to 
ensure your satisfaction and continued business relationship. 

In order to guarantee a smooth transition, please make sure you follow the outlined steps as follows: 

Customer Procedures 

The initial call must be made to 3G in order to expedite the processing of your account 
o Once the credit application has been completed, fax it to 3G 

At that point, Beverage Source 1 -the direct distributors of both brands- will acknowledge receipt of the 
submitted information. You can expect the acknowledgement within two business days 

The order form included in your packet is self -explanatory and must be filled out completely and faxed to 
Beverage Source 1. Should you already have a purchase order system in place, we will welcome that form faxed 
Make sure that your order is faxed with no less than a 7 -day lead time to assure prompt and timely delivery 

o Please note that 12oz cans /2liter /3liter must be ordered on the same trailer to guarantee full trailer prices 
Please note that 24oz bottles must be ordered on a separate trailer as it is manufactured in a different facility 
In the event that you need a mixed shipment, Beverage Source 1 will make every effort to accommodate your 
request at a minimal fee 

On behalf of 3G we thank you for your continued business and we reiterate our commitment and loyalty to our valued 
customers. Do not hesitate to contact me should you have any pertinent questions or concerns. Please refer to the 
attachment for all contact information. 

Yours truly, 

Marten Lugones 



Contact Information 

Mailing & Faxing Information 

3 Generation Trucking Company, Inc. 

P.O. Box 1222 

Englewood Cliffs, New Jersey 07632 

Office Fax (201)-408-4596 

Contacts: 

Manen Lugones (Office Manager & Customer Service) 

Cellular (646)523-6523 

Enoei|:thirdeenenationt@aoicorn 

Mario Lugones (Sa les Representative) 

Cellular (347)-723-0862 

[rnai[:M|3ndgeneration@ao|.conn 

Direct Distributor information 

Beverage Source i 
2200 69'h Street 

North Bergen, New Jersey 07047 

Web Site www.bevsourcei.com 

Office (201)-868-8550 

Office (Fax) 201-868- 8848 

Cosmo Amato (General Sales Manager) 

Emai|Cosmo@bevsounce1zom 

U ~nw / 
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3GE0022 

2 LITER CITY CLUB MADE IN ALLENTOWN,PA 

BA DE PRODUCT DESCRIPTION 

812277012064 
812277012071 
812277012088 
812277012095 
812277012118 
812277012132 
812277012286 

CITY CLUB 8/2 
CITY CLUB 8/2 
CITY CLUB 8/2 
CITY CLUB 8/2 
CITY CLUB 8/2 
CITY CLUB 8/2 
CITY CLUB 8/2 

LITER COLA 
LITER FRUIT PUNCH 

LITER GINGER ALE 

LITER GRAPE 
LITER ORANGE 
LITER PINEAPPLE 

LITER BLACK CHERRY 

E EXHIBIT f,=, 



3GE0023 
3 LITER CITY CLUB MADE AT HILLSIDE,N.! 

BARCODE 
812277012187 
812277012194 
812277012200 
812277012217 
812277012224 
812277012231 

812277012248 
812277012255 
812277012262 
812277012279 

PRODUCT DESCRIPTION 
! 

CITY CLUB 6/3 LITER BLACK CHERRY 

CITY CLUB 6/3 LITER COLA 
CITY CLUB 6/3 LITER ORANGE 
CITY CLUB 6/3 LITER PINEAPPLE 
CITY CLUB 6/3 LITER FRUIT PUNCH 
CITY CLUB 6/3 LITER GOLDEN COLA 

CITY CLUB 6/3 LITER GINGER ALE 
CITY CLUB 6/3 LITER GRAPE 
CITY CLUB 6/3 LITER BLUE POP 
CITY CLUB 6/3 LITER LEMON LIME 



City Club Order Form Flavors 

Currently In Production 
20oz CITY CLUB 

UPC -A 
UPC -A 
UPC -A 
UPC -A 
UPC -A 
UPC -A 
UPC -A 
UPC -A 
UPC -A 
UPC -A 

2 LITER CITY C 
UPC -A 
UPC -A 
UPC -A 
UPC -A 
UPC -A 
UPC -A 

812277010831 
812277010862 
812277010893 
81227701090? 
812277010930 
812277010954 
812277010992 
812277011029 
812277011036 
812277011067 

UB FLAVORS 

812277012064 
812277012071 
812277012088 
812277012095 
812277012118 
812277012132 
812277012286 

6/3 LITER CITY CLUB UPC'S 

CITY CLUB 24/20oz Blue 
CITY CLUB 24/20oz Cola 
CITY CLUB 24/20oz Fruit Punch 
CITY CLUB 24/20oz Ginger Ale 
CITY CLUB 24 /20oz Grape 
CITY CLUB 24/20oz Lemon -Lime 
CITY CLUB 24/20oz Orange 
CITY CLUB 24/20oz Peach 
CITY CLUB 24/20oz Pineapple 
CITY CLUB 24/20oz Strawberry 

CITY CLUB 8/2 LITER COLA 
CITY CLUB 8/2 LITER FRUIT PUNCH 
CITY CLUB 8/2 LITER GINGER ALE 
CITY CLUB 8/2 LITER GRAPE 
CITY CLUB 8/2 LITER ORANGE 
CITY CLUB 8/2 LITER PINEAPPLE 
CITY CLUB 8/2 LITER BLACK CHERRY 

3GE0024 

I 
UPC -A 812277012187, CITY CLUB 6/3 LITER BLACK CHERRY 

'UPC -A 812277012194 CITY CLUB 6/3 LITER COLA 
UPC -A 812277012200 CITY CLUB 6/3 LITER ORANGE 
UPC -A 812277012217 CITY CLUB 6/3 LITER PINEAPPLE 
UPC -A 812277012224 CITY CLUB 6/3 LITER FRUIT PUNCH 
UPC -A 812277012231 CITY CLUB 6/3 LITER GOLDEN COLA 

UPC -A 812277012248 CITY CLUB 6/3 LITER GINGER ALE 
UPC -A 812277012255 CITY CLUB 6/3 LITER GRAPE 
UPC -A 812277012262 CITY CLUB 6/3 LITER BLUE POP 

812277012279 CITY CLUB 6/3 LITER LEMON LIME 

12oz CITY CLUB FLAVORS 

812277011647 UPC -A 
812277011609 UPC -A 
812277011548 UPC -A 
812277011555 UPC -A 
812277011517 UPC -A 
812277011524 UPC -A 
812277011487 UPC -A 

8- 12277 -01144- UPC -A 

812277011647 
812277011609 
812277011548 
812277011555 
812277011517 
812277011524 
812277011487 

12277- 01144 -9 

CITY CLUB 12 /12oz Pineapple 
CITY CLUB 12/12oz Orange 
CITY CLUB 12/12oz Golden Col 
CITY CLUB 12/12oz Grape 
CITY CLUB 12/12oz Fruit Punch 
CITY CLUB 12/12oz Ginger Ale 
CITY CLUB 12/12oz Cola 
CITY CLUB 12/12oz Black Cherr 



3GE0025 
812277011456 UPC -A 812277011456ICITY CLUB 12/12oz Blue 



Subj: RE: City Club & Top Pop 
Date: 10/13/2011 3:57:01 P.M. Eastern Daylight Time 

From: Moe @shopnwl.com 
To: ThirdGenerationTt aol.com 

send me upc# 

  
  

   

 
   

   

   
     

    
    

3GEdIgg 
r 

From: ThirdGenerationT @aol.com [ mai lto:ThirdGenerationT @aol.com] 

Sent: Thursday, October 13, 2011 3:45 PM 

To:   
Cc: mcm3rdgeneration @aol.com; connie @toppopsoda.com 

Subject: City Club & Top Pop 

Hey Moe, I have spoke to my office and they are agreeing the 30 day net but with one condition. 
That you take the 3 Liter Trailer of City Club these particular flavors as a Special at $4.75 Here is the Break 
down also the Top Pop 8/2 Liter @ $5.35 
This will guarantee you 30 days all of the time. 
City Club 8/2 Liter 
$4.75 Unit .59 
61 Black Cherry 
51 Cola 
12 Pineapple 
City Club 6/3 Liter 
$4.75 Unit .79 
207 Black Cherry 
35 Blue 
11 Cola 
20 Cola Champagne 
13 Fruit Punch 
23 Ginger ale 
177 Grape 
156 Lemon Lime 
134 Orange r 
171 Pineapple 

1071 Cases 

Top Pop 8/2 Liter 
$5.35 Unit .67 
Here is the current inventory for Normal orders 
144 Black Cherry 
397 Cola 
59 Fruit Punch 
45 Ginger ale 
160 Golden Cola 
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3G drf 2 

104 Grape 
119 Orange 
100 Pineapple 
100 Root Beer 
190 Strawberry 
1418 

Hope to hear from you soon! 
Mar lén L Bracho 
3rd Generation Enterprises,Corp 
P.O. Box 1222 Englewood Cliffs,N. J. 07632 
O: 201-408-5219 F: 201-408-4596 C: 646-523-6523 

TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY 
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Marlon L>Braçho 

From: 
Sont: 
To: 
Subject: 
Attachments; 

   
Tuesday, June 25, 2013 6:26 PM 
Marien Bracho (Marlen@toppopsoda.com) 
Top Pop - Required information 
Cott Beverages Remittance Addresses.doc; Cott W9.pdf; Credit Application NA.xls; Tax Exemption Form U.S..xls 

Marien, 
Looking forward to the launch. As promised here are a list of things we will need. 

a All ingredients provided by the customer (e.g., concentrates) must be.,. 
o Kosher certified (Certification of Kosher from Manufacturer required) 
o Allergen Free (Allergen Statement from Manufacturer required) 
o MSDS (Material Safety Data Sheets required) 
o Provided ingredients will be in premeasured unitized containers with colors included in concentrate. 

Beverage ingredient Statement (BIS) is required. 
Nutritional Fact Box information is required. 

o Credit Application (attached) 
Q Tax Exemption Form (attached) 
o UPCs for the can (for each SKU) 

UPCs for the case (for each SKU) 
O What date coding should we use on the cans? Julian was shared with me previously but wanted to confirm. Different options below. 

o Best By format- date product should be consumed by 
o Julian Date format- usually4 digit number with first digit reflecting the year, followed by the day of the year of production (January 15th, 2013 would be 3015) 
o Open Date Code - reflects the date of expiration (example 041013) would be expiration date of April 10, 2013. 

I have also attached the Remittance Addresses for making payments and the Cott W9 which you may need for your system, 

Also for our Concordville location we source our Crown cans from their Cheraw, SC location. Therefore, we niay need to move the plates from the Crown Lawrence, MA location. Not a problem just wanted to make you aware. 

 
  

    

   

1 



ragezor3 
3GE015 1 

Good day 

Thank you for your swift response. 
We are interested on your soda and initially we want to try your sodas 12oz 20 oz and 
2ltr. 

Can you please send a product list with all flavors available and send the CIA cost 
whenever it is available. 

Also advice our terms, minimum quantity and FOB location address of your product with 
zip code. 

Thanks and regards 

Joseph 

From: ThirdGenerationT@aol.com [ mai lto:ThirdGenerationT @aol.com] 
Sent: 13 June 2011 04:22 PM 

To:  
Cc: ML3rddeneration @aol.com 
Subject: Re: City Club & Top Pop 

Hi Joseph, Thank you very much for the interest in our products here are the prices 
City Club is the brand that we ship out of the United States We produce all of the Top 
Pop & some City club in the North and the City Club Cans in the South. I manufacture 
and sell over a million cases of product through the north and south east region of the 
county . We are excited to be exporting now and look forward to doing business with 
you. We have heard great things about you and Prime distributors and we hope that this 
will be a great relation sip. I have already been in Contact with the tropical Shipping and 
he will have rates to us for you in 2 Days. Our terms are CIA and we are authorized to 
takes all credit cards. 

City Club Fob, North Bergen 

8/2 Liter $4.25 Special for June Only Regular Price $5.65 
6/3 Liter $4.75 Special for June Only Regular Price $5.95 
24/20 oz $6.25 

EXHIBIT 6 

CI( 

City Club Fob Fitzgerald, GA 
12 pk/12 oz $2.35 

I have a line of healthy products please look at my web site www.soyubev.com they 
come in 4 flavors and I can give an fob North Bergen price of $14.25. They only have 6% 
sugar also I have a product Called Lazy town Vitamin Water I can sell those for 24/12 oz 
$7.50 Mixed Berry . I have attached a Picture of the Item. 

I am available via email, skype, and phone all the time. My cell phone number is 646- 
523 -6523 

In a message dated 6/13/2011 2 :00:41 P.M. Eastern Daylight Time, 
 writes: 

Dear All, 

Sorry for the late response, 
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lílsured1; 3RD GENERATION ENTERPRISES CO. 
Property Address : 283 Veterand Blvd, CARLSTADT, NJ 07072 

Mailing Address : 

Insured Tel. No_ : 

283 Veterand Blvd, CARLSTADT, NJ 07072 
(201) 528 -7274 

Policy No. : 

Date of Loss 

Catastrop No.: 
Adj. File i o. : 

Loss aunt: 

ß ¡ L t (/ N/ 
ZQUA117 
10/29/2012 

90 
CAT0421349X 

$275,014.00 

Referral Date Date Insured Contacted: 11/1/2012 Date Loss Inspected: 11/6/2012 

Activity Report 

Activity Log 

Description: Received Claim for processing 

Hours: 0.5 

Miles: 

Due: Completed: 11/1/2012 

Expense Amount: $0.00 Expense Code: 

0.0 Personal Car: (] Mileage - No Charge Mileage - Prorated [ 
Received Claim via electronic download from RJMW on 11/1/12. 

Activity Contact 

Description: Contact made with Insured 

Paid By Employee [ 
Due: Completed: 11/1/2012 

Hours: 0.2 Expense Amount: $0.00 Expense Code: 

Miles: 0.0 Personal Car. (] Mileage - No Charge n Mileage - Prorated [] Paid By Employee [] 
Called the Insured, made introduction, answered Insured's questions and made loss inspection appointment for 11/6/12 at 
approximately 10:30 am local time. 

Activity Inspection/Scope 

Description: Risk/Loss inspection and scope 

Hours: 2.9 

Miles: 0.0 

Due: Completed: 11/6/2012 

Expense Amount: $0.00 Expense Code: 

Personal Car: Mileage - No Charge n Mileage - Prorated Paid By Employee D 
Went to risk and met with insured to view damages. Met with insured_ She showed me her electric clock that stopped at 6:08 
PM the night before the levee broke. The electricity was off for about 12 -14 hours before the levee breached. I photographed 
the sump pump which did not keep up with the rains due to the power failure. There are three power plants that were 
damaged prior to the breach. 

The flood waters reached a depth of about 12 inches on the interior. The water damaged the carpet, drywall and paneling in 
the 1,200 square foot office and damaged the cases of soda in the 9,000 square foot warehouse. 

The office/warehouse is leased space. The insured is responsible for tenant improvements. The insured does not have a 
separate Flood Policy. There was wind damage to the Electrical entrance panel on the left front comer of the building. The 
cover had blown during the storm exposing the wiring to the elements. There were no leaks in the roof. 

The insured's electric clock in the office stopped at 6:08 pm. 

BPP Flood Damage 

Computers/desks /supplies $11 ,000.00 
Product $264,00.00 

r 
EXHIBIT 

ó 

W 
" c7( ) if 

The $200,000.00 + inventory turns over every 30-45 days. The unit costs were supplied verbally by the insured. The hard 
copy invoices were destroyed. The unit costs are believed to be very accurate. The count on the soda will need to be 

11/17/2012 Page: 1 
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confirmad by invoices obtained from the insured's suppliers. The soda count could be a Me high. TheaeSiEosultain be 
*verified upon review of receipts. The list and pricing for the office fumlture/equipment is accurate. 

Activity Price Quotes 

Description: Supplier price quotes 

Hours: 1.3 

Due: Completed: 11/12/2012 

Miles: 0.0 

Expense Amount: $0.00 Expense Code: 

Personal Car: 0 Mileage - No Charge J Mileage - Prorated 0 Paid By Employee ED 
Internet search for pricing. See attached PDF's. 

Activity Diagrams Due: Completed: 11/1212012 

Description: Diagrams 

Hours: 0.5 Expense Amount: $0,00 

Miles: 0.0 

Expense Code: 

Personal Car: D Mileage - No Charge 0 Mileage - Prorated 0 Paid By Employee 
Draw diagrams in Sketch 

Activity Photo 

Description: Photo Documentation 

Hours: 0.4 

Due: Completed: 11/12/2012 

Expense Amount $0.00 Expense Code: 

Miles: 0.0 Personal Car: Mileage - No Charge E] Mileage - Prorated D Paid By Employee 0 
Prepared photo documentation report for file, providing fully descriptive captions for each photo. 

Activity Final Report 

Description: Final Report 

Due: Completed: 11/13/2012 

Hours: 1.0 Expense Amount: $0.00 Expense Code: 

Miles: 0.0 Personal Car El Mileage - No Charge Ej Mileage - Prorated D Paid By Employee': 
Prepare final report. We have made no commitment to coverage. We are not any recommendations. The rough inventory is 
to give you an idea of the amount of damage. 

Total Hours: 6.80 Total Expenses: 0.00 Total Miles: 0.00 
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Subj: 
Date: 
From: 
To: 
CC: 

LABELS PREPARED FOR PICKUP 
12/15/2009 11:15:23 A.M. Eastern Standard Time 

rm3rdgeneration(aaol.com 
 

third_generationt @aöLcom 

3GE0089 

Deby, please prepare as previously discussed the following labels on pallets for pickup . P ease advise how 

many pallets upon completion and we will arrange for pick up of these labels. Please advise if any quantities 

being sent changed from what I am requesting and forward me the balance you have in your facility after 

pulling these items. 

Top Pop 3 liter labels ( 8000 PER ROLL) 

BLACK CHERRY - 32000 
BLUE POP - 32000 
COLA - 112000 
FRUIT PUNCH - 64000 
GINGERALE - 88000 
GOLDEN COLA - 8000 
GRAPE - 64000 
LEMON -LIME - 24000 
MOUNTAIN POP - 24000 
ORANGE - 120000 
PEACH - 24000 
PINEAPPLE - 72000 
RED CHERRY - 8000 
ROOT BEER - 24000 
STRAWBERRY - 16000 

TOTAL - 712000 (89 ROLLS) 

City Club 3 liter labels ( 8000 PER ROLL ) 

BLACK CHERRY -24000 
COLA -40000 
ORANGE -1ó60U -)-`f 
PINEAPPLE -24000 
FRUIT PUNCH-4-60-00 0-`1')''') 
GOLDEN COLA -24000 

TOTAL - 144000 (1,3-ROLLS ) 

City Club 2 liter labels( 10000 per roll) 

BLACK CHERRY- 20000 
COLA- 20000 
GINGERALE - 30000 
GRAPE- 20000 
ORANGE- 10000 

PINEAPPLE- 40000 

TOTAL -140000 (14 ROLLS) 

Thank you and please advise when you think this will be ready so that we can schedule a truck. 

Thank You 
Ray Menne 
3rd Generation 
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INVENTORY HOLDING AT BEVERAGE SOURCE FOR CUT & STACK LABELS 

LO 
LU 20 OZ CITY CLUB 

o FLAVOR 

O BLACK CHERRY 

W COLA CHAMPAGNE 
BLUE POP 0 COLA 

CO FRUIT PUNCH 

GINGERALE 

GRAPE 

LEMON LIME 

ORANGE 

PEACH 

PINEAPPLE 

STRAWBERRY 
TOTAL 

24 OZ TOP POP 
FLAVOR 

BLACK CHERRY 
BLUE POP 

COLA 

WHITE CREAM 

FRUIT PUNCH 

GINGERALE 
GOLDEN COLA 

GRAPE 

ORANGE 
ORANGE MANGO 

'PEACH 
- 

PINEAPPLE 
ROOT BEER 

STRAWBERRY 

WATERMELON 
TOTAL 

MARCH 2ND 

EXHIBIT 

1 

gr:c) 



LUn UIflì rxist MILL! 

0 
W 

CeS' CLUB 12PK/120Z CANS- 
ITE2CODE:10004960001 

CITY CLUB 24/200Z BOTTLES - 
TEM CODE:10007320002 

CITY CLUB 6 /2LITER BOTTLES - 
TEM CODE:10004880003 

ROUTE PROGRAM 
50 CASES MIN. 

1/2 TRAILER PROGRAM 
10 PALLETS 

TRAILER PROGRAM 

20 PALLETS 
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Customer: 
Production Date: 

Product: 

Bottle Count 

Case Count 

Finished Syrup: 

Batch: 

Water: 

Sugar: HFCS 55 

Concentrate: 

Sodium Benzoate 

FCC (lbs.) 

Potassium Benzoate 

(ozs.) 

Citric Acid Anhydrous 

FCC (lbs.) 

Red Color C -40 -3 (W &M) 

(mI.) 

Carbowax 8000 UnCarb 

Poly Glycol. (lbs.) 

Caramel 

Color (fl.ozs.) 

Finished Syrup Brix: 

Finished Beverage Brix: 

Gas Vol: 

Finish Product Ratio: 

Theo Cases: 

Actual Cases: 

Bottle Code: 

Batched by: 

HS001 
3rd Gen 

8/31/2010 
Ginger Ale Ratio: 1 to 5 

17,203 Production Time: 5.7394 hrs. 50 

717 bpm 

Batch #1 

Amount Unit Used Chk 

n 

Checked by: Approved by; 

EXHIBIT 

I 
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