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IN THE UNITED STATE PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

3
RD

 GENERATION ENTERPRISES CO. CORP., )  

       ) 

   Opposer,   ) 

       ) 

v.      )  Opposition No. 91220327 

       ) 

DAY’S BEVERAGE, INC.,    ) 

       ) 

   Applicant.   ) 

 

OPPOSER’S NOTICE OF RELIANCE 

In accordance with Section 704.02 of the Trademark Trial and Appeal Board’s Manual of 

Procedure and Rule 2.122 of the Trademark Rules of Practice, Opposer 3
rd

 Generation 

Enterprises Co. Corp. (“Opposer” or “3GE”) gives notice of its reliance on the following 

materials, including materials that are part of the record, filed contemporaneously, and attached 

as exhibits to this Notice of Reliance.   

A number of these exhibits are being filed contemporaneously under seal, as Opposer and 

Applicant are direct competitors and Opposer does not wish to reveal any of its trade secrets or 

other proprietary information.  All such documents were produced by Opposer to Applicant 

pursuant to the standard Board protective order with the designation “TRADE 

SECRET/COMMERCIALLY SENSITIVE-OUTSIDE COUNSEL EYES ONLY”.  Applicant 

has not moved to remove this designation from any of these documents. 

The documents consist of: 

1. Documents bearing Bates Nos. 3GE0001 through 3GE0475, which the parties have agreed 

are authentic, and may be relied upon by both parties, in the Stipulation Regarding 

Authenticity and Admissibility dated June 9, 2016, which include:  



a. Documents bearing Bates Nos. 3GE0001 through 3GE0013, consisting of 

spreadsheets that detail the sales history of the CITY CLUB brand prior to its 

purchase by 3GE.  True and correct copy filed concurrently under seal as Exhibit 1. 

b. Documents bearing Bates Nos. 3GE0014 through 3GE0015, consisting of the 

confirmation letter, dated June 18, 2008, from Ms. Marlen Bracho to 3GE customers 

regarding the purchase of the CITY CLUB and TOP POP brands.  True and correct 

copy filed concurrently as Exhibit 2. 

c. Documents bearing Bates Nos. 3GE0016 through 3GE0017, consisting of 3GE’s IRS 

employer identification number notice.  True and correct copy filed concurrently 

under seal as Exhibit 3. 

d. Documents bearing Bates Nos. 3GE0018 through 3GE0019, consisting of 3GE’s 

authenticated Certificate of Formation issued by the Delaware Secretary of State, 

dated August, 6, 2008.  True and correct copy filed concurrently as Exhibit 4. 

e. Document bearing Bates No. 3GE0020, consisting of 3GE’s CITY CLUB bottle 

design.  True and correct copy filed concurrently under seal as Exhibit 5. 

f. Documents bearing Bates Nos. 3GE0021 through 3GE0025, consisting of 3GE’s 

CITY CLUB UPC codes.  True and correct copy filed concurrently as Exhibit 6. 

g. Document bearing Bates No. 3GE0026, consisting of the acknowledgment letter, 

dated April 21, 2009, from the third party producer of City Club’s soda labels to 3GE, 

regarding City Club and Top Pop artwork.  True and correct copy filed concurrently 

under seal as Exhibit 7. 

h. Documents bearing Bates Nos. 3GE0027 through 3GE0044, consisting of 3GE’s City 

Club label designs.  True and correct copy filed concurrently under seal as Exhibit 8. 



i. Document bearing Bates No. 3GE0045, consisting of 3GE’s production request letter 

to a manufacturer, dated April 16, 2009.  True and correct copy filed concurrently 

under seal as Exhibit 9. 

j. Documents bearing Bates Nos. 3GE0046 through 3GE0059, consisting of 3GE’s 

interaction with clients, including price sheets, inventory sheets, shipping orders, and 

bills of lading.  True and correct copy filed concurrently under seal as Exhibit 10. 

k. Documents bearing Bates Nos. 3GE0060 through 3GE0088, consisting of 

distributors’ inventory spreadsheets and records.  True and correct copy filed 

concurrently under seal as Exhibit 11. 

l. Documents bearing Bates Nos. 3GE0089 through 3GE0109, relating to 3GE’s change 

in manufacturers.  True and correct copy filed concurrently under seal as Exhibit 12. 

m. Document bearing Bates No. 3GE0110, consisting of the bill of lading from a 

manufacturer of City Club to 3GE, dated November 4, 2011.  True and correct copy 

filed concurrently under seal as Exhibit 13. 

n. Documents bearing Bates Nos. 3GE0111 through 3GE0116, consisting of a 

manufacturer’s inventory spreadsheets of City Club.  True and correct copy filed 

concurrently under seal as Exhibit 14. 

o. Documents bearing Bates Nos. 3GE0117 through 3GE0160, consisting of 3GE’s 

sales history of the City Club product and correspondence with customers.  True and 

correct copy filed concurrently under seal as Exhibit 15. 

p. Documents bearing Bates Nos. 3GE0161 through 3GE0170, consisting of 3GE’s City 

Club 12oz. can sales.  True and correct copy filed concurrently under seal as Exhibit 

16. 



q. Document bearing Bates No. 3GE0171, consisting of 3GE’s certificate of amendment 

to their certificate of incorporation.  True and correct copy filed concurrently as 

Exhibit 17. 

r. Documents bearing Bates Nos. 3GE0172 through 3GE0180, pertaining to 3GE’s IP 

assignment agreement.  True and correct copy filed concurrently as Exhibit 18. 

s. Documents bearing Bates Nos. 3GE0181 through 3GE0185, consisting of 

representative 3GE invoices and purchase orders for City Club from November 10, 

2009 through July 18, 2012.  True and correct copy filed concurrently under seal as 

Exhibit 19. 

t. Documents bearing Bates Nos. 3GE0186 through 3GE0188, consisting of 3GE email 

correspondence with customers.  True and correct copy filed concurrently under seal 

as Exhibit 20. 

u. Documents bearing Bates Nos. 3GE0189 through 3GE0190, consisting of a 

screenshot from the USPTO’s website displaying 3GE’s U.S. Trademark Application 

86/381,287 for CITY CLUB under International Class 32 for goods in connection 

with soft drinks.  A True and correct copy is attached as Exhibit 21. 

v. Documents bearing Bates Nos. 3GE0191 through 3GE0192, consisting of a 

screenshot from the USPTO’s website displaying 3GE’s cancelled U.S. Trademark 

Registration 75/311,352 for CITY CLUB under International Class 32 for goods in 

connection with soft drinks. A True and correct copy is attached as Exhibit 22. 

w. Documents bearing Bates Nos. 3GE0193 through 3GE0198, consisting of redacted 

versions of the representative 3GE invoices and purchase orders for City Club from 



November 10, 2009 through July 18, 2012 contained in Exhibit 19. A True and 

correct copy is attached as Exhibit 23. 

x. Documents bearing Bates Nos. 3GE0199 through 3GE0205, consisting of records 

from the U.S.P.T.O. website and Office Action for Applicant’s application for the 

mark CITY CLUB. A True and correct copy is attached as Exhibit 24. 

y. Documents bearing Bates Nos. 3GE0206 through 3GE0231, consisting of 3GE paid 

invoices, sales orders, and bills of lading, dated from 2009 through 2011.  True and 

correct copy filed concurrently under seal as Exhibit 25. 

z. Documents bearing Bates Nos. 3GE0232 through 3GE0252, consisting of 3GE email 

correspondence with various recipients pertaining to business development and 

expansion.  True and correct copy filed concurrently under seal as Exhibit 26. 

aa. Documents bearing Bates Nos. 3GE0253 through 3GE0315, consisting of 3GE’s 

insurance policy with The Hartford Financial Services Group, Inc. (“The Hartford”).  

True and correct copy filed concurrently as Exhibit 27. 

bb. Documents bearing Bates Nos. 3GE0316 through 3GE0331, consisting of 3GE’s 

claimed losses and correspondence with The Hartford due to Hurricane Sandy.  True 

and correct copy filed concurrently as Exhibit 28. 

cc. Documents bearing Bates Nos. 3GE0332 through 3GE0359, consisting of The 

Hartford’s two investigative reports on 3GE’s claimed losses.  True and correct copy 

filed concurrently as Exhibit 29. 

dd. Documents bearing Bates Nos. 3GE0360 through 3GE0362, consisting of 3GE’s 

domain renewal of http://www.drinkcityclub.com.  True and correct copy filed as 

Exhibit 30. 



ee. Documents bearing Bates Nos. 3GE0363 through 3GE0369, consisting of screenshots 

from http://www.drinkcityclub.com taken May 18, 2015.  True and correct copy filed 

concurrently as Exhibit 31. 

ff. Document bearing Bates No. 3GE0370, consisting of sales by item records, dated 

January through March 2012.  True and correct copy filed concurrently under seal as 

Exhibit 32. 

gg. Documents bearing Bates Nos. 3GE0371 through 3GE0391, consisting of sales 

invoices between 3GE and a customer located in the Bahamas.  True and correct copy 

filed concurrently under seal as Exhibit 33. 

hh. Documents bearing Bates Nos. 3GE0392 through 3GE0394, consisting of the 

officer’s certificate of Cott Beverages Inc. (“Cott”).  True and correct copy filed 

concurrently as Exhibit 34. 

ii. Documents bearing Bates Nos. 3GE0395 through 3GE0401, consisting of 

correspondence between 3GE and Cott regarding the sale of CITY CLUB and TOP 

POP brands.  True and correct copy filed concurrently under seal as Exhibit 35. 

jj. Documents bearing Bates Nos. 3GE0402 through 3GE0405, consisting of sales 

invoices from 3GE to a customer located in Brooklyn, New York, with the earliest 

invoice dated October 21, 2014 and the last invoice dated January 5, 2015.  True and 

correct copy filed concurrently under seal as Exhibit 36. 

kk. Documents bearing Bates Nos. 3GE0406 through 3GE0416, consisting of invoices 

and design mockups from Orb Printing (“Orb”) to 3GE.  True and correct copy filed 

concurrently as Exhibit 37. 



ll. Document bearing Bates No. 3GE0417, consisting of total sales of 3GE’s TOP POP 

soda from 2008 to 2015.  True and correct copy filed concurrently under seal as 

Exhibit 38. 

mm. Documents bearing Bates Nos. 3GE0418 through 3GE0443, consisting of U.S. 

Internal Revenue Service Form 1120S tax return form for the year of 2008.  True and 

correct copy filed concurrently under seal as Exhibit 39. 

nn. Documents bearing Bates Nos. 3GE0444 through 3GE0467, consisting of U.S. 

Internal Revenue Service Form 1120S tax return form for the year of 2009.  True and 

correct copy filed concurrently under seal as Exhibit 40. 

oo. Documents bearing Bates Nos. 3GE0468 through 3GE0475, consisting of U.S. 

Internal Revenue Service Form 1120S tax return form for the year of 2010.  True and 

correct copy filed concurrently under seal as Exhibit 41. 

2. Pursuant to 37 C.F.R. §2.120(j)(4), Applicant will rely on the testimony of Ms. Marlen 

Bracho from her discovery deposition taken on September 17, 2015.  A true and correct True 

and correct copy is filed concurrently under seal as Exhibit 42. 

The documents listed above are relevant for the purposes of establishing Defendant’s priority of 

use of the CITY CLUB mark. 

 

 

GOTTLIEB, RACKMAN & Reisman, P.C. 

270 Madison Avenue 

New York, New York 10016-0601 

(212) 684-3999 

 

__/s/ Jonathan M. Purow_____________ 

Marc A. Misthal 

Jonathan M. Purow 

 

Counsel for Opposer 

3
rd

 Generation Enterprises Co. Corp. 

 

 

Dated:  June 13, 2016 



 

 1

 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on the date set forth below a true copy of the OPPOSER’S NOTICE 

OF RELIANCE was served by first class mail on Applicant, by its attorney, as follows: 

 

Alex R. Sluzas 

Paul & Paul 

1717 Arch Street, Suite 3740 

Philadelphia, PA 19103 

 

 

 

 

  

       ____/s/ Jonathan M. Purow_____________ 

        Jonathan M. Purow 

Dated: June 13, 2016 
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3GE0173
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3GE0254



3GE0255



3GE0256
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3GE0258
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3GE0260
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TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY



3GE0298

TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY



3GE0299

TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY



3GE0300

TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY
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3GE0303

TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY



3GE0304
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3GE0306



3GE0307



3GE0308



3GE0309
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3GE0311



3GE0312

TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY



3GE0313

TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY



3GE0314
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TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY
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TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY
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TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY
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TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY
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TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY
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TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY
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TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY
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3GE0336

TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY
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TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY



3GE0340
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3GE0342
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TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY
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TRADE SECRET/COMMERCIALLY SENSITIVE- OUTSIDE COUNSEL EYES ONLY
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SIGNS - CITY CLUB

8.5” x 11” - 10PT GREEN & WHITE

300.00

OMAR GROUND

300

300.00

21.00

321.00

321.00

THIRD GENERATION INC.

PO BOX 1222

ENGLEWOOD CLIFF NJ 07632

201-528-7274

MARIO (347) 723-0862 / MARLEN (646) 523-6523

03/07/12 03/12/1234894

No. 34894

03/07/12

TOTAL

SHIPPING

QTY.

SALESPERSON

SUBTOTAL

DATE ORDERED

INVOICE DATE

PO NUMBER DELIVERY DATE SHIPPED VIA

Approved By

Special Instructions

NAME:

ADDRESS:

TEL:

CONTACT:

DISCOUNT

TAX

DEPOSIT

BALANCE

DUE

INVOICE

ITEM

NUMBER
CATALOG

NAME

PAGE

NUMBER

UNIT

PRICE
TOTAL

PRICE
ITEM

DESCRIPTION

CITY: ST: ZIP:

S

O

L

D

T

O

• CALENDARS

• PEN

• PENCILS

• MUGS • CAPS

• MAGNETS

• AND MORE ...

2 PAYSON AVENUE

NEWYORK, NY 10034

ORB PRINTING

TEL: 212-567-0394    FAX: 212-569-2185

3GE0406



FORMS IN SETS - CITY CLUB

INK4.25” x 11” - NCR 3PT - BLACK & PMS 375

FORMS IN SETS - CITY CLUB

INK8.5” x 14” - NCR 3PT - BLACK & PMS 375

175.00

280.00

OMAR GROUND

1,000

1,000

455.00

31.85

486.85

486.85

THIRD GENERATION INC.

PO BOX 1222

ENGLEWOOD CLIFF NJ 07632

201-528-7274

MARIO (347) 723-0862 / MARLEN (646) 523-6523

04/05/11 04/12/1133211

No. 33211

04/05/11

TOTAL

SHIPPING

QTY.

SALESPERSON

SUBTOTAL

DATE ORDERED

INVOICE DATE

PO NUMBER DELIVERY DATE SHIPPED VIA

Approved By

Special Instructions

NAME:

ADDRESS:

TEL:

CONTACT:

DISCOUNT

TAX

DEPOSIT

BALANCE

DUE

INVOICE

ITEM

NUMBER
CATALOG

NAME

PAGE

NUMBER

UNIT

PRICE
TOTAL

PRICE
ITEM

DESCRIPTION

CITY: ST: ZIP:

S

O

L

D

T

O

• CALENDARS

• PEN

• PENCILS

• MUGS • CAPS

• MAGNETS

• AND MORE ...

2 PAYSON AVENUE

NEWYORK, NY 10034

ORB PRINTING

TEL: 212-567-0394    FAX: 212-569-2185

3GE0407



BUSINESS CARDS - CITY CLUB

3.5” x 2” - STRATHMORE - GREEN & WHITE

FORMS IN SETS - CITY CLUB

8.5” x 11” - NCR 3PT - BLACK & GREEN INK

45.00

190.00

OMAR GROUND

1,000

1,000

235.00

16.45

251.45

251.45

THIRD GENERATION INC.

PO BOX 1222

ENGLEWOOD CLIFF NJ 07632

201-528-7274

MARIO (347) 723-0862 / MARLEN (646) 523-6523

01/17/10 01/19/1032365

No. 32365

01/17/10

TOTAL

SHIPPING

QTY.

SALESPERSON

SUBTOTAL

DATE ORDERED

INVOICE DATE

PO NUMBER DELIVERY DATE SHIPPED VIA

Approved By

Special Instructions

NAME:

ADDRESS:

TEL:

CONTACT:

DISCOUNT

TAX

DEPOSIT

BALANCE

DUE

INVOICE

ITEM

NUMBER
CATALOG

NAME

PAGE

NUMBER

UNIT

PRICE
TOTAL

PRICE
ITEM

DESCRIPTION

CITY: ST: ZIP:

S

O

L

D

T

O

• CALENDARS

• PEN

• PENCILS

• MUGS • CAPS

• MAGNETS

• AND MORE ...

2 PAYSON AVENUE

NEWYORK, NY 10034

ORB PRINTING

TEL: 212-567-0394    FAX: 212-569-2185

3GE0408



OMAR GROUND

1,000

1,000

575.00

450.00

57.5¢

1,025.00

71.75

1,096.75

1,096.75

PENS - CITY CLUB

GREEN & WHITE WITH BLACK IMPRINT

PADS - CITY CLUB

4.25” x 5.5” - 20LB BOND - PMS 575 IMPRINT

THIRD GENERATION INC.

PO BOX 1222

ENGLEWOOD CLIFF NJ 07632

201-528-7274

MARIO (347) 723-0862 / MARLEN (646) 523-6523

08/03/09 08/07/0931851

No. 31851

08/03/09

TOTAL

SHIPPING

QTY.

SALESPERSON

SUBTOTAL

DATE ORDERED

INVOICE DATE

PO NUMBER DELIVERY DATE SHIPPED VIA

Approved By

Special Instructions

NAME:

ADDRESS:

TEL:

CONTACT:

DISCOUNT

TAX

DEPOSIT

BALANCE

DUE

INVOICE

ITEM

NUMBER
CATALOG

NAME

PAGE

NUMBER

UNIT

PRICE
TOTAL

PRICE
ITEM

DESCRIPTION

CITY: ST: ZIP:

S

O

L

D

T

O

• CALENDARS

• PEN

• PENCILS

• MUGS • CAPS

• MAGNETS

• AND MORE ...

2 PAYSON AVENUE

NEWYORK, NY 10034

ORB PRINTING

TEL: 212-567-0394    FAX: 212-569-2185
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