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BEFORE THE UNITED STATES PATENT AND TRADEMARK OFFICE

TRADEMARK TRIAL AND APPEAL BOARD

Application Serial No. 86/348,425

Mark: FLORET

Class: 33
)
FLOWERS VINEYARD AND WINERY, )
LLC, ) Opposition No: 91220166
)
Opposer, )
)  APPLICANT’S MOTION TO COMPEL
V. )
)
THE WINE GROUP LLC., )
)
Applicant. )
)

Applicant hereby moves the Board for an order compelling Opposer to respond properly
to Applicant’s discovery requests. Applicant engaged in a good faith attempt to seek Opposer’s
proper responses. Applicant detailed its concerns in a letter to Opposer dated July 22, 2015
which was followed-up by multiple reminders (Exhibit A). Opposer finally responded on
October 7, 2015 (Exhibit B). Although the parties have many disagreements, Applicant raises
only four (4) in this motion.

SALES AND PROMOTIONAL INFORMATION

Opposer alleges in its Notice of Opposition that it has used its mark continuously since
March 1998. (Notice of Opposition | 2)(Docket No.1). It further alleges that as a result of its
extensive use and promotion its mark is “well-known,” is “widely known,” is “recognized” by

consumers and has obtained a great “reputation.” (Id. ] 1, 4). These claims are all probative on
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the “fame” factor of DuPont. It is axiomatic that stronger marks are afforded a broader
perimeter of protection that weaker ones. See Kenner Parker Toys v. Rose Art, 963 F.2d 350,
352-353 (Fed. Cir. 1992). While Opposer has not used the term “fame” by making these
allegations it is in essence claiming that its mark is entitled to a broad perimeter of protection
because its marketing and sales efforts have made the mark “well known” to the consuming
public. The Board has recognized that information regarding sales and promotional activities is
discoverable. TBMP § 414 (18).

Applicant requested such information in Interrogatory Nos. 1 and 2 and Document
Requests Nos. 1,16, 22. (Exhibits C and D). Opposer responded by objecting to producing sales
information prior to the time it acquired the mark and to producing any information regarding
promotional expenses. (Exhibits E and F). Applicant pointed out that this information was
probative on Opposer’s claim that its mark has a certain degree of notoriety or fame. (Exhibit A,
p- 299 4-5, p- 49 9). Opposer disagreed, claiming that it had never made such an allegation and
that the sales figures were sufficient to show that it had priority — which misses the point of
Applicant’s argument based on Opposer’s Notice of Opposition. Opposer also continued its
refusal to produce data regarding promotional expenditures. (Exhibit B, p.2 | 5).

Opposer’s position is untenable. It cannot on the one hand be heard to plead that its mark
is “well-known” and “widely known” and then object to producing the information and
documents that could be used to support (or rebut) that contention. Moreover, if Opposer does
not have such information or documents, Applicant is entitled to an unqualified statement that
the information does not exist.

I

1"
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SPECIFYING WHICH DOCUMENTS ARE RESPONSIVE TO WHICH
REQUEST/PROVIDING AN UNQUALIFIED STATEMENT OF EXISTENCE OR NON-
EXISTENCE OF THE REQUESTED DOCUMENTS

Federal Rule of Civil Procedure 34 (b)(2)(B) requires a party to state affirmatively, in
response to each request, whether the requested documents will be produced. See No Fear Inc.
v. Rule, 54 U.S.P.Q. 2d 1551 (TTAB 2000). The Board and most Federal courts have amplified
on that requirement by insisting that a responding party specify the documents responsive to each
request. Amazon Technologies v. Wax, 95 U.S.P.Q.2d 1865 (TTAB 2010).

Opposer did not so respond to Applicant’s document requests. Instead, it gave equivocal
responses (namely, that it would do a search and produce documents “to the extent they exist”)
and it did not specify which documents were responsive to which request. See responses
1,4,5,7,10,11,12,13,16,17,18,22,25,26,27,28,29,30,31,33,34,35,36,37,38)(Exhibit F). Applicant
called this to Opposer’s attention and asked that it amend its responses accordingly. (Exhibit A,
p- 3. 1). Opposer declined to do so, claiming that “[w]e believe our responses are sufficient.”
(Exhibit B, p. 2, 1).

Since Opposer believes that its responses comply with Rule 34 and the Board’s decisions,
Applicant needs the Board to clarify precisely what a party producing documents is required to
do in the written responses. If Rule 34 and the Board’s decisions in See No Fear and Amazon
Technologies mean what they appear to say, then the Board should order Opposer to: (a) provide
unqualified responses to each request, and (b) state which documents are responsive to each
request. If not, then the Board should clarify the requirements of a producing party for its
written responses.

/1

1
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WITNESS STATEMENTS

Applicant requested the production of any witness statements. (Exhibit C, request no.
35). Opposer responded by stating that it did not understand the meaning of that term. (Exhibit
response no. 35). Applicant explained that this meant a statement from an actual or potential
witnesses in connection with the proceeding. (Exhibit A, p. 4 | 12). Opposer then responded by
asserting that any such statements were privileged. (Exhibit B, p. 4. 11).

This is not a proper response for two reasons. First, Opposer did not provide an
unqualified answer as to whether such documents exist as required by the Board’s rules and
decisions. Second, by definition a witness statement cannot be privileged. Whether it is in the
form of a statement or a sworn declaration, the purpose of a witness statement is to “lock down”
facts and factual matter to which a witness would testify prior to the summary judgment motion
or trial. As such, it could never reflect privileged legal advice nor could it reflect mental
impressions of counsel that would be protected from disclosure by attorney work product
immunity. These facts are fully discoverable; the decision on discoverability turns on the
content of the statement not on the strategic decision of counsel as to whether it will be used in
the case. If the statement contains facts that are helpful (or not) to Opposer’s case, Opposer
should not be permitted to shield those facts from discovery.1

Accordingly, Opposer should be ordered: (a) to state affirmatively whether it is
withholding any witness statements, and (b) if so, to produce them.

I
I

I

! It its initial disclosures, Opposer disclosed only one witness as having knowledge of the

facts in this case; its CEO, Augustin Huneeus.

4-
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DOCUMENTS CONCERNING MR. BEHMKE’S DECLARATION
FILED WITH THE PATENT AND TRADEMARK OFFICE

On December 12, 2014, Opposer filed a request for a correction under Section 7 for its
registered mark. The request sought to correct the ownership of the registration. Opposer
submitted an eight paragraph sworn declaration of Jay M. Behmke, Opposer’s former attorney,
which explained how and why he had filed the assignment in the wrong name. (Exhibit G).
Opposer flagged this issue to the Board in the cover sheet of its Notice of Opposition (Docket
No. 1) and Applicant has asserted affirmative defenses arising from the invalidity of the
assignment. (Answer at pp. 2-3)(Docket No. 3).

With this as background, Applicant requested that Opposer produce all documents
regarding Mr. Behmke’s Declaration that was filed with the PTO. (Exhibit D, request no. 2) .
Opposer objected on privilege grounds. (Exhibit F, response no. 2). Applicant pointed out that
by filing a detailed Declaration Opposer had waived the privilege with respect to its subject
matter. (Exhibit A, p. 3, 4). Opposer’s pithy response was: “[w]e disagree.” (Exhibit B, p. 2,
q3).

Opposer should be ordered to produce the documents. This is a classic example of a
party impermissibly attempting to use the privilege as both a sword and a shield. Opposer
apparently believed that the ownership issue was so critical to preserving its registration that it
prepared and filed on the public record a detailed declaration by its lawyer explaining why the
lawyer had done what he did. This public disclosure waived the privilege for the subject matter
of the declaration, and Opposer now should not be permitted to shield itself from further
discovery on the subject matter of the declaration. This is functionally the same as asserting the
“advice of counsel” defense, where such a public disclosure of the attorney’s thoughts and

opinions constitutes a waiver of the privilege. See, e.g., Glenmede Trust Co. v. Hutton, 56 F.3d

5.
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476 (3d Cir. 1995); Saint-Gobain/Norton Industrial Ceramics Corp. v. General Electric Co., 884
F.Supp. 31 (D. Mass. 1995). EMI North America Inc. v. Nisson Technology, Inc., 837 F.Supp.
616 (D. Del. 1993); see also A Genentech Inc. v. U.S. International Trade Commission, 122 F.3d
1409 (Fed. Cir. 1997) (“Generally disclosure of confidential communications or attorney work
product to a third party, such as an adversary in litigation, constitutes a waiver of privilege as to
those items.”). Accordingly, Opposer should be ordered to produce the requested documents.
CONCLUSION

For all of the foregoing reasons, applicant respectfully requests that Opposer be required
to provide the requested information and produce the requested documents within thirty (30)
days and that the discovery period be extended accordingly.

Respectfully submitted,

LAW OFFICE OF PAUL W. REIDL

Paul W. Reidl

Dated: December 31, 2015 Law Office of Paul W. Reidl
241 Eagle Trace Drive
Second Floor
Half Moon Bay, CA 94019
(650) 560-8530
paul @reidllaw.com

Attorney for Applicant,
The Wine Group LLC
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PROOF OF SERVICE

On December 31, 2015 I caused to be served the following document:
APPLICANT’S MOTION TO COMPEL
on Opposer by placing a true copy thereof in the United States mail enclosed in an envelope,
postage prepaid, addressed as follows to their counsel of record at his present business address:
Jennifer Lee Taylor
Morrison & Forester LLP
425 Market Street
San Francisco, CA 94105-2482

Executed on December 31, 2015 at Half Moon Bay, California.

IIREN)

-

APPLICANT’S MOTION TO COMPEL
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July 21, 2015

Jennifer Lee Taylor

Morrison & Foerster LLP

425 Market Street

San Francisco, CA 94105-2482

Via E-Mail: jtaylor @mofo.com

Re: Discovery Meet and Confer (Opposition No. 91220166)
Dear Ms. Taylor,

The purpose of this letter is to begin the meet and confer process on your responses to my
discovery requests.

I note at the outset that the CD you provided that allegedly contains the documents is
encrypted so I cannot open it. Please provide me with the documents in a readable format as
quickly as possible. I reserve all objections to the documents you produced.

INTERROGATORY RESPONSES

1 Your blanket objection to producing information that is publicly available is
improper. (3:5-8). I am entitled to the information in the possession of your client irrespective of
whether it may be publicly available. Please produce all such information or confirm in writing
that no such information has been withheld.

2. Similarly, your objection to producing confidential information that “is not
sufficiently protected by the standard protective order” is improper. (3:18-21). During the pre-
discovery conference we agreed to apply the Board’s standard protective order to this case. Itis
hard for me to fathom what could be so sensitive that the standard order would not protect it
adequately, and your response does not provide any insight on that question. Accordingly,
please identify all such information that you have withheld and suggest what modifications to the
standard protective order might be required to protect it adequately.

3. Your refusal to identify the specific documents responsive to each interrogatory is
also improper. (8:25-9:4). This is a basic requirement of discovery. Moreover, while |

Law Office of Paul W. Reidl | 241 Eagle Trace Drive, Half Moon Bay, CA 94019 |
Direct Dial: (650) 560-8530 | Cell: (209) 613-1916 | paul@reidllaw.com |

Twitter @ tmguy | www.reidllaw.com Page 1



appreciate your commitment to identify specific documents in response to the document
requests, you failed to do so. Accordingly, please supplement your interrogatory responses by
identifying the documents as requested.

4. Your response to Interrogatory 1 is deficient in two ways.

a. I realize that your client claims to have used the mark since 1998, but it is hardly
unduly burdensome to look at their business records and provide me with annual sales figures.
This information is necessary in light of your claim that your client’s mark is entitled to a broad
scope of protection because it is famous and well-known. Accordingly, please produce annual
data from the date of first use. If you fail to do so I will move to preclude any such data at trial.

b Under Rule 33 (d) you are required to make a specific showing of burden and
specify the exact documents which are responsive to the interrogatory. Johnson & Johnson and
RoC International S.A.R.L. v. Obschestvo s ogranitchennoy;otvetstvennostiu "WDS", 95
U.S.P.Q.2d 1567 (TTAB 2010). You have not done so. Please either answer the interrogatory
fully or comply with the requirements of Rule 33 (d).

5. Your objection to Interrogatory 2 is equally misplaced. ‘“Promotional expenses”
in the trade means the amount of money that your client has spent to promote the brand. The
amount spent on promoting the brand is plainly relevant to your claim that the mark is famous
and well-known, and widely recognized by consumers. Accordingly, please produce this
information as requested.

6. Your response to Interrogatory 4 is also deficient. The request is a basic one:
who has primary responsibility for various tasks at your client’s winery. I need this information
in order to conduct further discovery, including depositions. Identifying only Mr. Huneeeus who
is the President of the company (and the only person you identified in your Rule 26 disclosure) is
evasive and improper. Please provide this information.

7. Your response to Interrogatory 9 is vague and ambiguous. You disclosed one firm
with whom your client has recently worked and then said that other persons may have been
involved in promoting the brand but your client is unaware of them — the implication being that
these persons were retained by the former owner. While I can understand that your client does
not know the identity of those who were retained by the former owner, the response begs the
question as to whether your client has retained someone other than C. Milan Communications.
Please clarify your response.

8. You did not respond to Interrogatory 11. I asked you to identify the documents
supporting your claim in the Notice of Opposition that your client would be injured by the
registration of my client’s mark. Instead of identifying specific documents, you provided
lawyer’s argument and referred generally to the PTO file, third party wine reviews and other
materials. As stated above, I am entitled to a specific response to my request identifying the

Law Office of Paul W. Reidl | 241 Eagle Trace Drive, Half Moon Bay, CA 94019 |
Direct Dial: (650) 560-8530 | Cell: (209) 613-1916 | paul@reidllaw.com |
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documents by number. I should not be required to cull through the documents and guess which
documents you believe are responsive to my request. Please supply this information.

9. I have the same issues with your response to Interrogatory 13 as I had with your
response to Interrogatory 1. You have not provided the information required to invoke Rule 36
(d) nor have you provided the requested information. As for your burden objection, you
forfeited the right to object on burden grounds when you pleaded that your client’s mark was
well-known and entitled to the broadest possible protection. And as for your claim that “nine (9)
liter case equivalents is vague and ambiguous,” that is laughable. As your client well knows that
is the standard way to measure case sales in the wine business. It is also the way that every
winery in the world maintains their sales data. Accordingly, please provide the requested
information.

DOCUMENT REQUESTS

1. Your responses repeatedly state that you will do a “reasonable search for
documents” and produce documents “to the extent they exist.” (See, e.g., responses to requests
1,4,5,7,10, 11, 12, 13, 16, 17, 18, 22, 25, 26, 27, 28, 29, 30, 31, 33, 34, 36, 37, 38). This does
not comply with Rule 34 in two respects. First, you are required to produce the documents “as
they are kept in the usual course of business or must organize and label them to correspond to the
categories in the request.” Amazon Technologies v. Wax, 95 U.S.P.Q.2d 1865 (TTAB 2010).
Second, you are required to state affirmatively whether or not you have responsive documents.
See No Fear Inc. v. Rule, 54 U.S.P.Q.2d 1551 (TTAB 2000). Please amend your responses
accordingly.

3. Your responses also repeatedly assert attorney-client privilege yet you did not
produce a privilege log despite your agreement to do so. (2:20-24). Please do so promptly or
confirm that no such documents have been withheld from production.

4. Your response to Request No. 2 is deficient. Mr. Behmke filed a Declaration with
the PTO regarding his filing of the documents with the PTO and it is improper for you to invoke
the privilege to shield discovery on that subject. By providing a detailed explanation of why he
did what he did the privilege has been waived. Please produce all communications with Mr.
Behmke on this subject.

5. Your objection to Request No. 5 is not well-taken. While you are entitled to rely
on your priority filing date, I am entitled to test whether your claim of continuous use is true
especially since you claim that the mark is well-known and famous, and entitled to the broadest
scope of protection, because of that use. Accordingly, please withdraw the objection and
produce the requested documents.

6. Your responses to Request Nos. 8 and 9 imply that you have withheld documents
on privilege grounds. Please confirm whether such documents have been withheld and, if so,
please produce a privilege log.

Law Office of Paul W. Reidl | 241 Eagle Trace Drive, Half Moon Bay, CA 94019 |
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7. Your objection to Request No. 14 is not well taken. The term “consumer
research” is not ““vague and ambiguous;” it means research conducted to determine consumer
opinion. (In this regard I note that you had no problem understanding the term when I used it in
Request No. 17). It is plainly relevant to the issues in the case, in particular, to your claim that
your mark has widespread recognition among consumers. If your client has such documents I
am entitled to see them. If it does not I am entitled to know that, too. Accordingly, please
respond to the Request. (Note that I am not interested at this time in any expert research you
may have done in connection with this case.)

8. You did not answer Request No. 15. Either you have such documents or you do
not. Your ruminations on whether my client has begun selling wine bearing that mark or why I
might have asked the question are non-responsive. Please answer the Request properly.

9. Your objection to Request No. 22 is not well taken. As mentioned previously,
you have claimed that your mark has been used since 1998 and that it is entitled to a broad
perimeter of protection because of that use. I am entitled to test that argument in discovery, and
it is improper for you to limit my discovery to the past six years. Please produce the requested
documents. Otherwise, I will move to strike any such documents or testimony at trial.

10. Your objection to Request No. 23 is not well-taken. The Board has held
repeatedly that a party’s sales data must be placed in context. See, e.g., Vanity Fair, Inc. v. Ilyil
Entertainment, LLC, Opposition No. 91201657 (TTAB 2014) (not precedential). This request
seeks documents that make that comparison, i.e., how does your client’s sales level/history
compare to that of other wine brands. Accordingly, please answer the Request.

1. Your limitation on Request Nos. 30, 31, 33 and 38 is improper. I did not request
“representative samples.” I requested all materials actually used by your client and all of the
reviews. Again, you have pleaded that your mark is entitled to a broad scope of protection
because it is widely recognized among consumers, due both to your promotional efforts and due
to wine writer reviews. I am entitled to see all documents on which that claim is based, not on
cherry-picked samples that you deem to be “representative.” Accordingly, please produce all
such documents.

12. Your objection to Request No. 35 is not made in good faith. A ‘witness
statement” is a written statement made by an actual or potential witness in a legal proceeding that
has been obtained in the course of that proceeding. Please withdraw the objection and answer
the Request properly.

13. Your objections to Request Nos. 36 and 37 are not well-taken. I want a copy of
your client’s web site and Facebook pages for the wine. The fact that I can download them
myself is not a proper basis for objecting to producing them. A copy provided by your client is
easier to use in a deposition and easier to authenticate, as you surely know. Accordingly, please
answer the Request properly.

Law Office of Paul W. Reidl | 241 Eagle Trace Drive, Half Moon Bay, CA 94019 |
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14. Finally, I note that you repeatedly object on “burden” grounds yet you did not
provide any information that would permit me or the Board to evaluate that claim. My strong
sense is that your client does not want to be bothered producing the documents required to
substantiate the claims that it has made in the Notice of Opposition. While I can certainly
understand why that would be the case, the fact is that your client chose to initiate this case and
make the claims that it made. It is improper for it now to claim that complying with discovery

requests designed to explore that claim is somehow a burden.
sheskeskoskoskesk

I look forward to your prompt response. Absent that, I will seek the assistance of the
Board in resolving this matter.

Yours sincerely,

Law Office of Paul W. Reidl | 241 Eagle Trace Drive, Half Moon Bay, CA 94019 |
Direct Dial: (650) 560-8530 | Cell: (209) 613-1916 | paul@reidllaw.com |
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October g, 2315

Tenniter Lae Taylor

Morrizon & Fosrster LLP

425 Markat Straat

=an Franciaco, T 04 105-2482

Fra E-Mail: ffapleriidmofo.com

Re: Discovery Mesl and Conler {Opposition Mo, 1220164}

Drzar M3, Tavior,

On July 21, 245, 1 sent you a latter detailing the Bsuss with your responses W oy
discovary requasts.

On Aupust 143, 1asked if you planned on responding te rmy letter. Later that day you
wrote: “As tor your mest and conter letter, Babrina and | need to conter with the clisnt and we

Bith lett town for workfvacations shortly atter ywousent it We can talk toward the end of this
manth whan 1 am back™

O Beptember 14, 1 apain asked when and if you plannad to respond to oy latter, Later
that day you respondad: “We have aletter dratted that just needs final review™

&g ot today | still have not received a responss. Accordingly, | feel as if | hawe donse

averything | can te engaps in the meat and conter process and am preparad to take matters up
weith the Board.

It your client does not want Lo Tinance an opposition procesding then perhaps we shouold
bBapin wirking 4n 4 co-sdistencs apreement and save bath partiss and the Board the time and
trruble of this procesding,.

Yours sincerely,

Law Cffice of Paul W. Reid1| 241 Eagle Trace Drive, HalfMoon Bay, CA 940719 |
Cirect Bial: [E50] SE0-A530 | Cell: [209] £13-191E& | pavl@reid o w.com |
Twitter [@ tmguy | www reidllaw.com
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425 MARKET STREET MORRISON & FOERSTER LLP
MORRISON FOE RSTE R SAN FRANCISCO BEIJING, BERLIN, BRUSSELS, DENVER,

CALIFORNIA 94105.2482 HONG KONG, LONDON, LOS ANGELES,

NEW YORK, NORTHERN VIRGINIA,

) PALO ALTO, SACRAMENTO, SAN DIEGO,
TELEPHONE: 415.268.7000 SAN FRANCISCO, SHANGHAI, SINGAPORE,

FACSIL’\IIIJE 4152687522 TOKYO, WASHINGTON, D.C.

WWW.MOFO.COM

Octabar 7, 24315 Wik rs DinsclSontact

+1 {4157 268. 5348
SLaranni@ mee ooom

Fia email {reidliZsk plobal .net)

Faul W. Raidl

Law Oifice of Paul W Reidl
241 Eagle Trace Dirive

Halt Moon Bay, T4 94018

Bea: Flowers Finevard and Winery, LLC v The Wine Group, LLC;
Cppaaition Mo, B1224166; Application Seral Mo, 36548 425

Doar Paul:
W werite ih response Woyour Toly 22, 2015 letter regarding Opposer’s discovery rEpansss.
INTERRODG ATORY RESFONEES

1. Weaddress this concarn in responss o your objactions regarding specitic
[nEErropa tries.

2. Wehave not withheld any docoments on this basis.

3. Weaddress this concern in responss o your objactions regarding specitic
[nEErropa tries.

4. Baparding Interrpgatory 1:

a. Owrclisnt has not made any claim that its mark is “farmoos™; o vou believs 1o
the contrary, plaase point to us toowhare you assert we mads that claim.

b, We provided salss fipures for the past sid years. We wers able Lo po back sid
y2ars because that i3 whan our client acquired the winary, Contrary oowoor
asgumplions that dur cliznt can simply look at ifs sal2s records to provids vouo
intormation back to 1998, our client doss not have reasonable accsss o sales
records that pre-date its acquisition of the winery and belizves that they ars
hot rElavant because St years i3 well prior to any use by your clisnt of the
FLOBET rnark. Please saplain why you need additional information.

g-3585042



MORRISON FOERSTER

October 7, 24015
Fags Twi

<. Wenote that you dratted yourlatter betors viewing the documents. The
response tdentitiad that the information is in the *financial spreadsheet
documants” that wera producad. Only three spreadshests were prodoced. We
assurms that yoo have had ne difficulty locating therm in the prodoction.

Cpposar stands on its objections. We have not mada any claim that the mark is
“arnous™; o you believe to the contrary, please point to us o whare you asssrt we
rada that claim.

Thea request asked wha has “prifary responsibility™ o the listed catepories.
Opposer has provided this information, a3 Mr. Huneeus has prirary responsibility
and has inforrmation and can provide testimony on all of the cataporizs.

. Dppossr belizves that its responss i sufficient,

Faderal Rule of Civil Procedurs 33{4d) raquires a party to idantity the docurmsants “in
sutficiznt detail to enabla the intzrropating party 1o locats and identity therm a3 readily
a3 the responding party could™ See alse TBMP § 435 04k, Opposer retars
Applicant to these documents: dictionary entries for the term FLORET; tradsmark
prosecution Tiles tor the FLOWERE and FLORET roarks; third-party press and
reviews; Opposer’s marketing and sales documants. We nota that you drattad this
abjaction befors Jiswing the documents. We believe these cateparies should be
readily apparent in the 345 papes produced.

Opposer identified the “Bacel spraadshest showing the number of cases of
FLOWERS wine 301d by year™ Opposar prodoced this information as kept in the
usual course of business. We nota that you dratted this objaction betore vizwing the
documants, and trust that with anly three Excel spraadshests produced, this ane was
raadily apparent.

DOCUMENT REQUESTS

1.

W belizve our responses are sutficient. Opposer has prodoced its documents as thay
arzkapt in the wsual course of business.

W believe our responses are sulficient and objaction propar.  [Mota your latter skips
from point 1 to point 3, 3o starting here, these numbers are one below your nurbers.]

¥ e disagrae.

Dpposer has provided evidenca of use that well predates Applicant’s use. We have
ot rmads any clair that the rark is “famous™, it you believe to the contrary, please

g-3585042



MORRISON FOERSTER

October 7, 24015
Fags Thraz

point i us W whers you assed we made that claim. We beliave that gur abyaction 3
APpropriate.

3 All emails betwean Morrison & Foerster and (b8 clisnt, Opposer, are attorney-cliznt
privileped communications. We ars preparing a privilags log.

6. Cpposer will provide an amanded response o reflect that it has prodouced documents
atter a reasonable szarch sufficiant to show consumear regearch, bul maintaing all of its
abjactions as set Torth,

7. Webelisvs our responss i3 sutficiant.

8. Webelieve our response is sutficient.

9. Webelisve our responss i3 sulficient.

14}, Wea belisws our responss i3 sutficiant.

11. Thank you Tor your clarification on what you rmean by “witness statement.”™ Cpposer
will arnend i3 ahswar to state that this request segks information protacted by

attarney clignt privilags and it will not producs any documents in rEsponss.

12, Wa notz that you dratted this objaction befors vizwing our docurments. Oppossr has
produced thess papes, and belizves s response i sufficient.

Finally, we nots the contents of your latter from yesterday. Yoo should net assume a lack of
tnterast in the opposition from the tirms it took to respond te your latter, Bot only have we

been extrarnaly busy on other cases, bul also the tone of your latter, including the snide
cofmrmants, doss not ingpire ons to respond quickly. In fact, it doss the opposite.

Sincersly,

Dahsm st

Sabrina Larsoh

g-3585042



EXHIBIT C



14

1]

12

13

14

15

16

17

18

19

24

21

22

BEFORE THE UNITED STATES PATENT AND TRADEMARK OFFICE

TRADEMARK TRIAL AND APPEAL BOARD

Applicatizn Serial Mo, 36348 425
Mark: FLOEET

Class: 33

FLOWERS YINEYARD AND WINERY, LLLC,
Oppostiah Mo 91224 66

Cpposer, APFLICANT'S FIRST SET DF
INTERROLGATODRIES
v,

THE WINE GROUF LLLC,

Applicant.

Fursuant to Rola 35 of the Fedaral Rules of Civil Procedure, and 37 C.FE. § 2,120, The
Wine Group, LLC {"TWG™) herely serves its First Bat of Interropatories. Opposer’s writteh
responss i3 dus thirty {30] days frorm the date of service. It raust be sighed under oath byan
autharized repragentative of Opposar,

DEFINITIONE AND INSTRUCTIONS

1. The term *FPERESONY mz2ansg any individual, corporalion, partharship, 4530 iation,
o ather commearcial oF legal 2ntity.

2 The term *¥0OU" o *¥OURY meang Flowsars Yineyard and Winery, LLC. and i3
present and former officers, directors, rployess, apents, representatives, subsidiaries | aftilistes,
divisieng, departments, predecessors in interest, or any other PERSOMN acting or purporting b act

on its bahalf

APPLICAMT '3 FIRST SET OF IMTER EROITATORIES
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3 Tha termm “TAPPLICANT means TWG and its present and tormar officars,
directors, emplayess, apants, reprasentalives, subsidiaries, affiliates, divisions, departrments,
parants, predecassors in intersst, oF any other PERSOM acting of purporting to act on i3 behalt

4, The terrm “YOUR MARE™ means the mark repistersd as ne. 3, 1445412 for
FLOWERS for wing, all relatzd cormrman law rights thersin, and all of the poodwill associated
the revw ith.

3 The terr “DOCUMENT™ or “DOCUMENTE™ has the full extent of i3 meaaning
a3 providad in Ruole 34 of the Faderal Bules of Civil Procedurs and includes, withoot limitation,
any writtan recordad, computerized, Tiled, printed or gpraphic matter, howseser produced or
reproduced, and any dratts, revisions, or arendments thereot

&. The terms “and” a3 well a5 “or™ shall be construsd aither disjunctivel y or
oo hjuhctively 30 a3 o require the broadsst resporgs Lo any interropatory.

1. The singular shall always inclode the plural and the presant tense shall always
ircluds the past tenss,

8. Each raquest shall be answerad separatelyand fully in writing and shall state
uhequivacally whether the requested inforration edists. 1Y OU refuss to answer a requast, in
whirla or ih part, YOU must state zach specific pround for YOUR refusal. W YO0OU claim
privileps a3 a pround for not Argwering any requast in whols or in part, describe the fictual basis
tor YOUR dairn of privilegs in sufficient detail se a3 to permit the Board to adjudicats the
validity ot the clairn.  IF YO abjact in part to any raquest, angwer the remaindar complataly.

o 3 required by the Fulss, YOUR abligation o supplement YOUR responsss (s
chhtihuing,.

i

.
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1+ Tothe sdtent any infirration callad for by thess intarrogatorias i3 unknown Lo
YOU, 30 state, and set torth such remaining information a3 is known, Iany estimate can
reasonably be mads in place of unknown inforrmation, alse set b YOUR best estimate, clearly
desipnated as souch, in place of unknown intr mation, and describe the basis upon which the
Ealirmate i3 mads.

11, IWYOU zxercise YOUR option undsr Fed. B Civ. P33 ] to preduce business
records in liew of respanding to any interrogatory, YOU must do the following:

a. In response to 2ach such interragatory, YOU raust eqplain why the burden of
deriving o ascertaining the answer issubatantially the sare tor TWG a3 it is tr YOU, and
tdantity the specitic records containing the answer.

|3 In prodducing such records, YOU muost produce such records separatsly and
desiphate the interropato by ar iterrg patoriss o which 2ach record responds, as well a3 the
identification of the file from which the docurments were oblained.

12, The term “IDENTIFY™ when usad with reference to 4 natoral person or business
rmeans b0 state the fwll name of the person or business, and their business address.

13, The term “IDENTIFY™ when used with reference to a docurment rmeans o state
the date and tdentify the author {and, i different, the sipher or siphars], the addressas(s), type of
document {£.g., letter, memorandum, a-mail, chart, PowstPoint presentation], its present o last
knigwh location and custodian, and all other means of identifying it with sufficient particularity
te satisty the requirements for its inclusion in a requast for its production, mation to compsl, or
subpaana duces tecum.

M

i

-
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INTERROGATORIES
INTERROGATORY MD. 1:

Btate, by yaar, the pross salas in dollars for wine bearing YOUR MARE from the date of
itz Tirst use wntil the date of thess interrogatoriss,
INTERROGATORY MO, 2:

Btate, by year, the promotional sipensss Tor wing bearing YOUR MARK fram the dats
of its first use until the date of these interrogatories.
INTERROGATORY MO, 3:

IDEWTIFY 2ach non-TWG, nen-sipert withess from whom you will sesk testirg ny {by
atfidavit, daclaration or deposition] in connection with this Opposition and, for sach, the specitic
topics on which the withess will teatily.

INTERRODUGATORY MDD, 4:

IDENTIFY the PERSOM azsaciated with YOU who has primary responsibilty for the
Tollowing areas with respect te wines bearing YOUR MAREK in the Unitad Btates:

{4) Bales;

Iy Marksting;

{c] Adwertging and promaotion,

(4] Eocial media;

{d]  Etratspic planning;

&) Customear relations;

it Quality control;

{g] Financial records; and

ih] Caorapl iance with health, satety, and sanitation requirarsnts.

-
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[INTERRODGATORY ND, 5:

Etate whether YOU are avears of any wing sold in the United States, other than YOURE,
with a tradamark containing the terr FLOWER{S] or any sirnilar term ard, if the angwer i3
anything other than an wnequivecal “ne,” IDENTIEY the producer of 2ach, and state where YOU
have sagn it forsale.

[INTERRDGATORY MND. &

IDENTIFY 2ach PERESOM wha supplisd intormation for any of the answers o these
interropatoriss, who was consulted, and whose DOCUMENTS o files weare consulted in the
preparativn of the arswers to these interropalbo e,

INTERRODGATORY ND. T2

Btate whether YOU have ever been involvad inan adversarial proceeding betors any
corut, apency o admin istrative body {other than the instant procesding) in the Unitad States
thvalving YOUR MARE and, ifthe arswer & ahything other than an unsquivocal “no”, statse the
caplion, case norber, and court e cach.

INTERRODGATORY ND. B:

Btate whether YOU have licensed YOUR MARE to any PERECN and, i the answer is
anything other than an unqualifizd “ne®™, IDENTIFY 2ach such PEREON and state the licensed
RLHKIS OF 32 FVIcES.

INTERROLGATORY ND. &

state whethar YOU hawe aver ratained 4 third party such as an advertising, social rmedia
o public relations firm to profmots or develop promotions of plang o promaoting wines bearing
YOUR MARE in the United Btates and, of the answar i3 anything other than an whambiguous

*ng,” IDENMTIFY each.

5
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[INTERRODGATORY ND. 141
Dregcribe the tarpet audienca or class of consumer Tor wina bBearing YOUR MARE in the
Unitzd States.
[INTERROGATORY ND. 11
State each tact and IDENTIFY 2ach DOCUMENT suppoting YOUR claim in Paragraph
12 of the Motice of Opposition that *[YOU] would thersty be injured by the wse and repistration
of Applicants FLOBET mark™
[INTERRODGATORY ND. 12:
Etate the recoramendad retail price per bottle and per case of winss bearing YOUR
M ARE.
[INTERDGATORY NOD. 13:
Etate, by year, the numbar of nine {9 liter caze squivalants of wine bearing YOUR mark
that have been sold fom the dats of fist use wntil the date of thess intarrogate riss.
Respactiully subraitted,
LAW OFFICE OF PAUL V. REIDL

By: fa! Faul W Heidl

Faul W. Reidl

Crated: May 11, 2415 Law Office of Paul W, Beidl
241 Eagla Trace Drive
second Floor
Hall' Moon Bay, T4 34310
{6504 5603534
paulidiraidllavw com
Alterney for Respandeni,
The Wine Groug, LLO

e
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FEOOF OF SERVICE

On May 12, 2015 1 causad to be served the following docursnt:
APPLICANT'S FIRET SET OF INTERROUATORIES
on Opposer by placing a true copy thersot in the Unitzd Brates mail enclossd in anenvelope,
poatape prepaid, addressed as follows to their counssl of record at his pressnt business address:
Ienniter Lee Taylor
Morrizen & Forsstar LLEF
J25 Market Btreat
Zan Francizco, CA 04 105-2482

Exccutzd on May 12, 2415 at Halt Moon Bay, Calitbrnia.

Gt Clscatt

-

APPLICAMT '3 FIRST SET OF IMTER EROITATORIES
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BEFORE THE UNITED STATES PATENT AND TRADEMARK OFFICE

TRADEMARK TRIAL AND APPEAL BOARD

Applicatizn Serial Mo, 36348 425
Mark: FLOEET

Class: 33

FLOWERS YINEYARD AND WINERY, LLLC,
Opposition Mo 91224 66

Dpposer, APPLICANT'S FIRST SET DF
REQUESTS FOR FRODUCT [ON
v, OF DDCUMENTS

THE WINE GROUF LLLC,

Applicant.

Pursuant to Rols 34 of the Fedaral Bulss of Civil Procedurs and 37 C.F.R. § 2.1243, The
Wine Group, LLC {*T WG] hareby serves its First Bat of Requests for Preduction of
Documents. Opposar’s written response is dus thirty {30] days from the date of'service.
Documents ars b be prodoced at the offices of the undarsipned counsel.

DEFINITIONS AND INSTRUCTIONS

1. The term “PERSOMNY maans any individual, corporation, partnershig, 43300 iation,
oF gther commearcial oF lzpal ankity

2 The term *¥0OU™ or *YOURY means Flowsars Yineyard and Winery, LLC. and i3
present and tormer officers, directors, rployess, apents, representatives, subsidiariss , affiliates,
divisieng, departments, predecessors in interest, or any other PERSOMN acting oF porporting b act
o its behalf.

W

APPLICANT S FIRST SET OF REJUESTS BOR PEODUZTICN OF DOCIUWEN TS
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3 Tha terrm “TAPPLICANT means TWG and its present and tormer officars,
directors, emplayess, apants, reprasentalives, subsidiaries, affiliates, divisions, departments,
parants, predecassors in interest, oF any other PERSOM acting of purporting to act oh its behalf

4, The terrm “YOUR MARE™ means the mark repistersd as ne. 3,105,412 for
FLOWERS for wing, all relatzd coraman law rights thersin, and all of the poodwill associated

the revw ith.

3 The term “DOCUMENT™ or “DOCUMENTE™ has the full extent of i3 meaaning
a3 providad in Ruole 34 ot the Faderal Bules of Civil Procedurs and includes, withouot limitation,
any writtan recordsd, computerized, filed, printed or gpraphic matter, howseser produced or
reproduced, and any dratts, revisions, or arendments tharzof,

&. The terms “and” a3 well a5 “or™ shall be construsd aither disjunctivel y or
chhjuhctively 30 a3 o require the broadsst resporgs Lo any interropatory.

1. The singular shall always inclode the plural and the present tengs shall alwa s
ircluds the past tenss,

8. Each raquest shall be answerad separatelyand fully in writing and shall state
uhequivacally whether the requested DOCUMENT{E) exist and will be praduced, whether the
DOCUMENT{E] axist and will not be produced dos to privilage of some stated objection, o
whather the DOCUMENT{S] do not adist 1 Y0U refuse to answer 4 request, in whals or in
part, ¥OU rost state sach specilic pround for YOUR refusal. 1TY0OU claim privilegs a3 a
pround tor not arswering any requeast in whols or in part, describe the factual basis tor YOUR
claim of privilegs in sutficient detail 3o a3 to permit the Board to adjudicate the validity of the
claim. MYOU object in part b any request, answar the remainder complately.

i

.
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o YOU ars also required o respoend in compliancs with Bola 34 {b] ofthe Fadaral
Rules of Civil Procedure and to provide T WG with sutficient information such that it kknows
wehich DOCUMENTE are respansive o which Baquest.

14 #3 requirad by the Rulss, YOUR. ablipation o supplement YOUR responses (3
Continuing.

REDQUESTS FOR FRODUCTION

Flease produce the tollawing in accordance with the instructions and in the form required
by tha Bules.

REQUEST FOR PRODUCTION MND. 1.

Al DOCUMENTS consulted or used to prapars YOUR. responses to TWG's First Sat of
Interrepator s,

REQUEST FOR PRODUCTION NOD, 2.

Al DOCUMENTS coratituting, reflacting or discussing any coramunicatiors with Jay
Behruke concarning the subject mattarof the Daclaration sgecuted by hirn on Movember 12,
2014 and filad with the Unitzd States Patent and Tradsmark Offce on Decamber 12, 2014,
REQUEST FOR FRODUCTION MND, 3.

Al DOCUMENTE constituting, reflacting or discussing the Assighment of Rapistration
Wa. 3,105 412 fram Camp Masting Ridps Winery to YOU.

REQUEST FOR PRODUCTION ND. 4

Al DOCUMENTS constituting, reflacting or discussing the tangible evidence ot'the
podwill in the rmark registersd as ne. 3,145,412 that YO U raceived from Carmp Masting Ridge
Winary

i

-
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REDUEST FOR PRODUCTION MO, 5:

For Y OUR MARE:

a. DOCUMEMNTS sutficient to shaw the date of first use on wine; ard

k. DOCUMENTS sufficient to show its continuous use on wins Trom that date.
REQUEST FOR PRODUCTION ND, &:

Al licanss apresments Tor YOUR MARE.

REQUEST FOR PRODUCTION ND, T

All assiphrment apresmmants tor YOUR MARE.
RE{QUEST FOR PRODUCTION NO. B:

Al DOCUMENTS concarning, discussing, or reflacting the use or registration by third
partizs other than YOU of the term “Flowers™ of of any similar raark as part ofa traderark for
we (112,

REQUEST FOR PRODUCTION ND, &

Al DOCUMENTE concarning Applicant and its FLORET trademark for wins but
axcluding: {a] communications with Respondant, and {k) TTAB pleadings.
RE{DUEST FOR PRODUCTION NOD, 1i:

Al DOCUMENTE supparting the claim in Paragraph 1 ot the Metice of Opposition that
weine 30ld under YOUR hMARE has “enjoyed preat succsss.™
RE{QUEST FOR PRODUCTION MO, 11:

Al DOCUMENTS supparting the claim in Paragraph 1 of the Notice of Opposition that
wing 3old undar YOUR MARE has “gained a reputation for o quality”

REQUEST FOR PRODULCTIOMN ND, 12:

A1l businass plans tor wineg bearing YOUR MARE.

-
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REQUEST FOR FRODUCTION ND, 13:

A1l marketing plans tor wine bearing YOUR MARE.
REQUEST FOR FRODUCTION MND, 14:

Al DOCUMENTE constituting, referencing or discussing any consumer ressarch tor
weitia baaring Y OUR hMARE.

REQUEST FOR FRODUCTION ND, 15

Al DOCUMENTS constituting, referancing or discussing any inquiry by a third party as
t whathar TWG's FLOBET wing was made by, sponsored by, licensed by or inany way
atfiliated with YO U,

REQUEST FOR FRODUCTION NOD, 16:

Al DOCUMENTE supparting the claim in Paragraph 4 of the Motics of Oppostion that
weihia 3014 under YOUR MABRE has “become widzly knowh and reco phized by the poblic a3
dantifying [YOUR] wins”

REQUEST FOR PRODUCTION ND, 17:

All DOCUMENTS constituting, referencing or discussing any consumer reszarch
regarding the level of recopnition amoeng congumsrs of wing sold under YOUR MARE.
REQUEST FOR PRODUCTION NOD, 1B:

A1l DOCUMENTS supparting, reterancing of discussing the claim in Parapraph 8 of the
Watice of Opposition that “Opposer’s FLOWERE mark is virtwally identical to Applicant’s
FLOBEET mark in sgund, appearance, maaning, connotation, and cormmercial impresson.”
REQUEST FOR FRODUCTION ND, 1%

Al DOCUOMENTE referencing o discussing the number of wine consumers in the

United States who speak Franch

5
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REQUEST FOR PRODUCTION NOD. 3k
Al DOCUMENTS refersncing o discussing the wse ot the term FLOWER{E] by third
partics on o ih oo hrectioh with wing.

REQUEST FOR PRODUCTION MND, 21:

Al DOCUMENTS corstituting, referencing or discussing YOUR etfforts to present third
partizs frorm using the terrm FLOWER{E], o any sirilar tarr oh of ih connactiocn with wine
REQUEST FOR PRODUCTION NOD, X2:

DOCUMENTS sutficient to show the annuwal sales by YOU of wine baaring YOUR
MARE, in nine {9 liter cas= aquivalants, since i3 date of first use.

REQUEST FOR FRODUCTION NOD, 23:

Al DOCUMENTE discussing, concarning, cofparing or reflecting the salss volurs of
wine bearing YOUR MARE, ih nine {9 liter case squivalants, with sales by third partizs of othey
brands of wine.

REQUEST FOR PRODUCTION ND, 14

All DOCUMENTS corstituting, concarning or reflecting any demand mads by ¥OU 1o
any third party te cease using o o abstain frem registering 4 FLOWER]E) trademark, or any
girilar trademark, tor any poods of services.
REQUEST FOR FRODULCTION ND, 15

Al DOCUMENTE concarning of relating te any retention by YOU of any advertising
apency, social rmadia consullant, or other PERSOM o promate or d2welop plans tor promaoting
poirds and or services providad under YOUR MaRE.
REQUEST FOR PRODUCTION NOD, 24

All saarch reports for YO UR MARE.

e
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RE{QUEST FOR PRODUCTION ND. I7T:

DOCUMEMNTE sutficient to show the channel{s] of trada through which wine bearing
YOUR MABRE are sold or prowvided.
REQUEST FOR PRODUCTION MO, 1B:

Al DOCUMENTS discussing or analyzing the demapraphics of purchasars of wine
baaring YOUR MARE.
RE{QUEST FOR PRODUCTION ND, 25

Repraszntativa labels for wine bearing YOUR MARE.
REQUEST FOR PRODUCTION MO, 3

All promaticnal materials tor goods bearing YO UR mark in the United States, including
by weay o aample but without limitation on the ganerality of the forepoing:

a. Each print ad,

k. Each talevizion ad;

<. Each radio ad;

4. Each point of sale display pisce;

£ Each social media posting; and

=3 & saraple ot 2ach marksting accessory, such a3 shirts, caps, aprons, atc., that bear

the FLOWERS rmark; and

REQUEST FOR PRODUCTION MO, 31:

Each media or wing writer review for wine bearing YOUR MAREL
RE{QUEST FOR PRODUCTION ND, 31

DOCUMENTE sutficient to show the recoramendad retail price of wine bearing YO UR

Wl AR

-
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RE{QUEST FOR PRODUCTION ND, 33
Each newspaper, mapazineg, blopg post of trade press articls discussing, describing or
comrmenting oh wing baaring YOUR MaEE.
REQUEST FOR PRODUCTION MO, 34
Each DOCUMENT concerning corsumat understanding in the United States of the tarm
*Flarat.”
RE{QUEST FOR PRODUCTION ND, 35:
Each witness statemant providad o Y0OU in conrection with this oppositicn.
REQUEST FOR PRODUCTION MO, 34
Al DOCUMENTS refarring o or constituting contant tor each web site Tor wine bearing
YOUR MARE.
RE{QUEST FOR PRODUCTION ND, 37
Al DOCUMENTS referring o of constituting content tor sach Facebook papes for wins
bearing YOUR MARE.
RE{QUEST FOR PRODUCTION ND, 3B:
Each Certificate of Label Approval {COLA] for wine bearing YOUR MAREL
Respactiully subritted,
LAW OFFICE OF PAUL V. REIDL

By: fa! Paul W. Heidl

Faul W. Beidl

Cated: May 11,2015 Law Oifce of Paul W, Reidl
241 Eapla Trace Drive
second Floor
Halt' Maoan Bay, O4 34310
{8504 56035340
paulifraidl law com

B
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FEOOF OF SERVICE

On May 12, 2015 1 causad to be served the following docursnt:

APPLICANT®S FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS
on Opposer by placing a true copy thersot in the Unitzd Brates mail enclosed in anenvelope,
piatape prepaid, addressed as follows to their counssl of record at his pressnt business address:

Ienniter Lee Taylor

Morrizen & Forsster LLEF
J25 Market Btreat
Zan Francizco, CA 04 105-2482

Exccutzd on May 12, 2415 at Halt Moon Bay, Calitbrnia.

Gt Clscatt

e
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FLOWERS VINEYARD AND WINERY, Opposition No.: 91220166
LLC,
Application Serial No.: 86/348,425
Opposer,
RESPONSES TO APPLICANT’S FIRST
Vs. SET OF INTERROGATORIES
THE WINE GROUP, LLC, Mark: FLORET
Applicant,

Pursuant to Rule 2.120 of the Trademark Rules of Practice and Rule 33 of the Federal
Rules of Civil Procedure, Flowers Vineyard and Winery, LLC (“Opposer”) hereby submits the
following objections and responses to the First Set of Interrogatories propounded by The Wine
Group, LLC (“Applicant”).

PRELIMINARY STATEMENT

In responding to these interrogatories, Opposer does not concede the relevancy,
materiality or admissibility of any information sought for any of these interrogatories or any
response thereto. Opposer’s responses are made subject to and without waiver of any questions
or objections as to the competency, relevancy, materiality, privilege, or admissibility as evidence,
or for any other purpose, of any of the documents or information referred to or of the responses
given herein, or of the subject matter thereof, in any proceeding, including the trial of this action
or any other subsequent proceeding; and said responses are made specifically subject to the right
to object to any proceeding involving or relating to the subject matter of the interrogatories
responded to herein. Opposer further states that it is responding to Applicant’s First Set of
Interrogatories, and each interrogatory therein, as it interprets and understands that interrogatory
with respect to the issues framed in connection with this proceeding.

Opposer has not completed its investigation of the facts related to this case. Specifically,

1

RESPONSES TO APPLICANT’S FIRST SET OF INTERROGATORIES
s£-3543186
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neither Opposer nor its counsel have examined all potential documents relevant to this case nor
interviewed all potential witnesses. Therefore, the instant responses are based only on
information currently known to Opposer, and are given without prejudice to Opposer’ right to
supplement, amend or modify these responses or to argue evidence at trial on these issues.
Opposer specifically reserves the right to supplement, amend, or modify its objections and/or
responses.

Each of the following interrogatory responses is made subject to this preliminary
statement and Opposer’s general and specific objections set forth below.

GENERAL OBJECTIONS

1. Opposer objects to each interrogatory to the extent that it seeks information
protected from discovery by the attorney-client privilege, the common interest privilege, the joint
defense privilege, the work-product doctrine, and/or any other exemptions from discovery. If
Opposer does not expressly object to a particular interrogatory on the basis that it seeks
information that is privileged or otherwise exempt from discovery, such an omission should not
be misconstrued as a waiver of such privilege or exemption.

2. Opposer objects to each definition, instruction, and/or interrogatory to the extent
that it seeks information in a manner inconsistent with the Trademark Rules of Practice and
Federal Rules of Civil Procedure, or seeks to impose upon Opposer discovery obligations that
exceed the scope of such rules and orders. Opposer will comply with the requirements of the
Trademark Rules of Practice and Federal Rules of Civil Procedure in responding to Applicant’s
interrogatories.

3. Opposer objects to each interrogatory to the extent that it seeks information that
does not exist or is not within its possession, custody, or control and is thus beyond the scope of

proper discovery by Applicant. To the extent that any responsive and relevant information is not
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possessed by Opposer but is in the possession, custody or control of a non-party to this case
which is not controlled by Opposer, Applicant will be required to seek discovery from such non-
party.

4, Opposer objects to each interrogatory to the extent that it seeks information in
Applicant’s possession, custody or control, that is available to Applicant from public sources, or
that is obtainable from some other source that is more convenient, less burdensome, or less
expensive.

S. Opposer objects to each interrogatory to the extent that it assumes facts or legal
conclusions not yet adjudicated; by responding to these interrogatories, Opposer does not admit

or agree with any explicit or implicit assumption made in the interrogatories.

6. Opposer objects to each interrogatory to the extent that it is vague and/or
ambiguous.
7. Opposer objects to each interrogatory to the extent that it is overbroad, seeks

information not relevant to the claims and defenses in this action and/or is not reasonably
calculated to lead to the discovery of admissible evidence.

8. Opposer objects to each interrogatory to the extent it asks for confidential
information that Opposer believes is not sufficiently protected by the standing protective order in
this action.

9. Opposer objects to Applicant’s definition of “YOU,” and “YOUR?” as overly broad
and unduly burdensome. In responding to the requests, Opposer interprets “YOU,” and “YOUR”
as referring only to Opposer and any present employees who are subject to Opposer’s control.

10. Opposer objects to Applicant’s instruction that documents produced “in response
to these Interrogatories” must identify the specific interrogatory to which they are responsive. In

responding to Applicant’s request for identification of documents in interrogatories, Opposer will
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produce only identified documents that are responsive to Applicant’s First Request for the
Production of Documents, and as they are kept in Opposer’s usual course of business pursuant to
Federal Rule of Civil Procedure 34(b)(2)(E).

I1. Opposer objects to Applicant’s instruction that in producing records in response to
an interrogatory, Opposer must identify the specific interrogatory to which they are responsive.
In responding to Applicant’s request for identification of documents in interrogatories, Opposer
will produce only identified documents that are responsive to Applicant’s First Request for the
Production of Documents, and as they are kept in Opposer’s usual course of business pursuant to
Federal Rule of Civil Procedure 34(b}(2)(E).

12.  Opposer objects to Applicant’s definition of “Identify” when used in reference to a
document as overly broad and unduly burdensome in that it asks for the date, author, addressee,

type, and location of such document.

INTERROGATORIES
INTERROGATORY NO. 1:

State, by year, the gross sales in dollars for wine bearing YOUR MARK from the date of
its first use until the date of these interrogatories.

RESPONSE TO INTERROGATORY NO. 1:

Opposer responds pursuant to Federal Rule of Civil Procedure 33(d) that wholesale sales
information responsive to this interrogatory is provided in the financial spreadsheet documents
being produced by Opposer in response to Applicant’s requests for production served in this
matter,

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as unduly burdensome in that it seeks annual sales

information since the date of first use. Opposer has been selling its FLOWERS wine since 1998,
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for 17 years. Opposer further objects that the phrase “gross sales” is ambiguous because it is not
clear whether it is seeking information on wholesale sales or retail sales. Taking these objections
into account, Opposer will produce documents sufficient to show annual wholesale sales data for
the past 6 years, since 2009.

INTERROGATORY NO. 2:

State, by year, the promotional expenses for wine bearing YOUR MARK from the date of
its first use until the date of these interrogatories.

RESPONSE TO INTERROGATORY NO. 2:

Opposer objects that the phrase “promotional expenses” is ambiguous because it is not
clear whether Applicant is seeking information related to Opposer’s own advertisement and
promotion of the FLOWERS wines or information related to advertisements and promotional
efforts made by distributors of Opposer’s FLOWERS wines—which is in the hands of Opposer’s
third-party distributors. Opposer further objects that in light of how wines are promoted—
primarily through third-party reviews, by sommeliers in restaurants, in tastings, and by word of
mouth—Opposer’s actual “expenses” are not relevant to the matters at issue in this proceeding
and are not likely to lead to the discovery of admissible evidence.

INTERROGATORY NO. 3:

IDENTIFY each non-TWG, non-expert witness from whom you will seek testimony (by
affidavit, declaration or deposition) in connection with this Opposition and, for each, the specific
topics on which the witness will testify.

RESPONSE TO INTERROGATORY NO. 3:

Opposer responds that its investigation into this matter is ongoing and that discovery only
just opened. Opposer may call Agustin Huneess as a witness in this proceeding on the topics
identified in Opposr’s initial disclosures. Opposer reserves the right to supplement or amend this
response after the completion of discovery.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this interrogatory as premature in that it is not required to identify
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its trial evidence at this stage.

INTERROGATORY NO. 4:

IDENTIFY the PERSON associated with YOU who has primary responsibility for the
following areas with respect to wines bearing YOUR MARK in the United States:

(a) Sales;

(b) Marketing;

(©) Advertising and promotion;

(d) Social media;

(d) Strategic planning;

(e) Customer relations;

® Quality control;

(g) Financial records; and

(h) Compliance with health, safety, and sanitation requirements.

RESPONSE TO INTERROGATORY NO. 4:

Opposer responds that Agustin Huneeus has knowledge on each of the above-listed items.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this interrogatory as vague and ambiguous with respect to
“primary responsibility.”

INTERROGATORY NO. S:

State whether YOU are aware of any wine sold in the United States, other than YOURS,
with a trademark containing the term FLOWER(S) or any similar term and, if the answer is
anything other than an unequivocal “no,” IDENTIFY the producer of each, and state where YOU
have seen it for sale.

RESPONSE TO INTERROGATORY NO. 5:

Opposer responds that it is not aware of any wine sold under the mark FLOWERS other

than Opposer’s.
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INTERROGATORY NO. 6:
IDENTIFY each PERSON who supplied information for any of the answers to these
interrogatories, who was consulted, and whose DOCUMENTS or files were consulted in the

preparation of the answers to these interrogatories.

RESPONSE TO INTERROGATORY NO. 6:

Agustin Huneeus supplied information related to these interrogatories.

INTERROGATORY NO. 7:

State whether YOU have ever been involved in an adversarial proceeding before any
court, agency or administrative body (other than the instant proceeding) in the United States
involving YOUR MARK and, if the answer is anything other than an unequivocal “no”, state the
caption, case number, and court for each.

RESPONSE TO INTERROGATORY NO. 7:

Opposer responds that it has not been involved in any proceedings regarding FLOWERS
other than the current one.

INTERROGATORY NO. 8:

State whether YOU have licensed YOUR MARK to any PERSON and, if the answer is
anything other than an unqualified “no”, IDENTIFY each such PERSON and state the licensed
goods or services.

RESPONSE TO INTERROGATORY NO. 8:

Opposer has not licensed the FLOWERS mark,
INTERROGATORY NO. 9:

State whether YOU have ever retained a third party such as an advertising, social media or
public relations firm to promote or develop promotions or plans for promoting wines bearing
YOUR MARK in the United States and, if the answer is anything other than an unambiguous
“no,” IDENTIFY each.

RESPONSE TO INTERROGATORY NO. 9:

Opposer responds that it has recently worked with a public relations firm to promote
FLOWERS wine, C Milan Communications, Zoetrope Building, 916 Kearny Street, San
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Francisco, CA 94133.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this interrogatory as overly broad and unduly burdensome in that
it asks if Opposer has “ever” hired a third party to promote FLOWERS wine. Opposer has been
selling its FLOWERS wine since 1998, for 17 years, and the ownership of the winery has
changed over that period. Other parties may have previously been involved in promoting or
developing promotions and plans for the FLOWERS wine, but Opposer is currently not aware of
the identity of any such entities.

INTERROGATORY NO. 10:

Describe the target audience or class of consumer for wine bearing YOUR MARK in the
United States.

RESPONSE TO INTERROGATORY NO. 10:

Opposer targets all individuals who might be interested in wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to the phrase “target audience or class of consumer” as vague and

ambiguous.

INTERROGATORY NO. 11:

State each fact and IDENTIFY each DOCUMENT supporting YOUR claim in Paragraph
12 of the Notice of Opposition that “[ YOU] would thereby be injured by the use and registration
of Applicant’s FLORET mark.”
RESPONSE TO INTERROGATORY NO. 11;

Opposer’s FLOWERS mark is virtually identical to Applicant’s FLORET mark in
meaning, connotation, and commercial impression and is very similar in sound and appearance.
Both Opposer’s and Applicant’s marks begin with the same three letters. The term “flowers” in
Opposer’s FLOWERS mark refers to a seed-bearing part of a plant known as a flower. The term
“floret” in Applicant’s FLORET mark refers to a small flower, and thus has essentially the same
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meaning, connotation, and commercial impression as Opposer’s FLOWERS mark. (See

http://www.merriam-webster.com/dictionary/floret.) Accordingly, Opposer’s FLOWERS mark
and Applicant’s FLORET mark are confusingly similar in sound, appearance, meaning,
connotation, and commercial impression.

FLOWERS is also a strong mark when used in connection with wines. Not only is
FLOWERS considered an arbitrary term when used in connection with wines and not only has
FLOWERS wine gained a significant amount of acclaim, Opposer is also not aware of anyone
else using the FLOWERS mark on wines. Accordingly, FLOWERS is considered a strong and
distinctive mark when used in connection with wine and is entitled to a wide scope of protection.

Further, both marks are used in connection with wines. Because the goods are identical,
they are competing products. And because neither party’s application/registration is restricted to
specific wines or specific channels of trade, the wines are assumed to travel through all normal
channels of trade to all consumers of wines, including unsophisticated consumers. Accordingly,
consumers of Applicant’s FLORET wine are likely to consist of many of the same consumers
who are familiar with the FLOWERS mark used in connection with Opposer’s wine, and
Applicant is likely to offer and distribute its FLORET wine through channels of trade that overlap
with those used by Opposer to offer and distribute its FLOWERS wine.

Regarding documents supporting Opposer’s contentions, Opposer refers to the
prosecution files for the FLOWERS and FLORET mark being produced by Opposer or already in
the possession of Applicant, and to third-party press and reviews regarding Opposer’s FLOWERS
wines and marketing and sales documents, all of which are being produced by Opposer in
response to Applicant’s requests for production served in this matter.

In view of the fact that Applicant’s FLORET mark is confusingly similar to Opposer’s
FLOWERS mark, that Applicant’s FLOWERS mark is strong, that Applicant’s wine and
Opposer’s wine are competitive, and that the customers and trade channels for Applicant’s wine
and Opposer’s wine are the same or overlapping, Applicant’s FLORET mark is likely to cause

confusion with Opposer’s FLOWERS mark, or to cause mistake, or to deceive as to the origin,
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sponsorship, or approval of Applicant’s wine. Opposer would thereby be injured by the use and
registration of Applicant’s FLORET mark.
INTERROGATORY NO. 12:

State the recommended retail price per bottle and per case of wines bearing YOUR
MARK.
RESPONSE TO INTERROGATORY NO. 12:

Opposer responds that it does not control the retail prices for its FLOWERS wines and
that the retail price can vary greatly from location to location and from vintage to vintage with

recent online prices ranging from $40 to $80 per bottle on the www.flowerswinery.com website,

from $43 to $112 per bottle on the www.wine.com website, from $35 to $45 per bottle on the

www.wine-searcher.com website, and from $35 to $80 per bottle on the www.snooth.com

website. Further, recent in-store prices have ranged from $25 to $40 per bottle at national
retailers such as Safeway.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this interrogatory as overly broad and unduly burdensome.
Opposer objects to this interrogatory as vague and ambiguous with respect to “recommended
retail price.”

INTERROGATORY NO. 13:

State, by year, the number of nine (9) liter case equivalents of wine bearing YOUR mark
that have been sold from the date of first use until the date of these interrogatories.

RESPONSE TO INTERROGATORY NO. 13:

Opposer responds pursuant to Federal Rule of Civil Procedure 33(d) that the information
responsive to this interrogatory is provided in the Excel spreadsheet showing the number of cases
of FLOWERS wine sold by year, which is being produced by Opposer in response to Applicant’s
requests for production served in this matter.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
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1 | objections: Opposer objects to this request as unduly burdensome in that it seeks sales

2 | information since the date of first use. Opposer has been selling its FLOWERS wine since 1998,
3 || for 17 years. Opposer is producing information on its sales of FLOWERS wines to the extent that
4 | the information is reasonably available to Opposer. Opposer further objects to this interrogatory

5 || as vague and ambiguous with respect to “nine (9) liter case equivalents.”

Dated: July 14, 2015 JENNIFER LEE TAYLOR
SABRINA A. LARSON
MORRISON & FOERSTER LLP
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PROOF OF SERVICE BY OVERNIGHT

I declare that I am employed with the law firm of Morrison & Foerster LLP, whose address
is 425 Market Street, San Francisco, California 94105-2482; I am not a party to the within cause;
I am over the age of eighteen years; and I am readily familiar with Morrison & Foerster’s practice
for collection and processing of correspondence for overnight delivery and know that in the
ordinary course of Morrison & Foerster’s business practice the document described below will be
deposited in a box or other facility regularly maintained by UPS or delivered to an authorized
courier or driver authorized by UPS to receive documents on the same date that it is placed at
Morrison & Foerster for collection.

[ further declare that on July 14, 2015, I served a copy of:

RESPONSES TO APPLICANT’S FIRST SET OF INTERROGATORIES

on the following by placing a true copy thereof enclosed in a sealed envelope with delivery fees
provided for, addressed as follows for collection by UPS at Morrison & Foerster LLP, 425 Market
Street, San Francisco, California 94105-2482, in accordance with Morrison & Foerster’s ordinary

business practice:

Paul W. Reidl

Law Office of Paul W. Reidl
241 Eagle Trace Drive

Half Moon Bay, CA 94019

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct.

Executed at San Francisco, California, this 14™ day of July, 2015.

r

Lucia M. Sario W

(typed) (signature)

sf-3556042



EXHIBIT F



LI T O P\ D

=1 M

11}
11
12
13
14
15
16
17
18
19
240
21

25
28
&7
28

I THE UMITED STATES FATENMT ANMD TERADEM&BE OFFICE
BEFOHEE THE TEADEMARE TEIAL AND AFFEAL BOARD

FLOWERS VIMNEY 4ED AND WINERY, Opposition Mo 912240166
LLC,
dpplication Serial Mo 365348 425
Cppaser,
FIRST AMENDED RESPONSES TD
WA AFFLICANT'S FIRST SET OF
REQUESTS FOR FRODUCTION OF
THE WINME GEOUPF, LLC, DOCUMENTS
dApplicant. hWlark: FLOBET

Fursuant to Ruole 2,124 of the Traderaark Pules of Practice and Rule 34 of the Fadearal
Rules of Civil Procedurs, Flowers Yineyard and Winary, LLC {*DOpposer™) hareby submits the
tollowing objactions and responses to the First Bat of Requests for Production of Documents
propoundsd by The Wine Group, LLC {"Applicant™).

GENERAL DBJECTHONS

1. Oppaser objects to each requast b the extent that it seeks information protectad
tror discovary by the attornay-client privilegs, the cormrmoen interest privilege, the joint defenss
privilegs, the work-product doctring, andfor any other sgemptions tror discoveary, I Opposer
does not sxpressly object e 4 particular request on the basis that it seeks information that is
privilegad or otherwise sterapt trorm discovery, such an omissich should not be misconstrusd asa
waivar of such privileps or sgemption.

2. Oppaser objacts to each requast, incomporated datinition and instruction to the
gdtent that it seeks inforroation iha manner inconsistent with the Trademark Rules of Practics and
Federal Rules of Civil Procedurs, or seeks to imposs upoh Opposer discovery oblipations that
eacead the scope of such rules and orders. Opposar will comply with the requirerents of the

Tradarnark Ruoles of Practice and Faderal Rules of Civil Procedurs in responding to Applicant’s

raquasts.
3. Oppaser objacts to each requast to the extent that it seeks information that doss not
FE-A5864072 ]
FIEIT AMEMDED REIROMIES TO APPLICAMTS FIRIT 3ET OF BEQUERT 3 BEOR PRODUCTION OF
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aaist or i3 not within its possession, custedy, of control and is thus beyond the scops of propsr
dizcovery by Applicant. To the 2atent that any responsive and relevant informmation is not
possassed by Opposer bt is in the possession, custody or control of 2 non-party to this cass
which iz not controlled by Cpposer, Applicant will be required to ssek discovery from such non-
party.

4, Oppaser objects to each requast b the extent that it seeks information in
Applicant’s possession, custedy or control, that is available to Applicant Trom public sourcas, or
that i3 obtainable from some othar source that i3 more convenient, 1633 burdenseme, or less
SAPENSIVE.

3. Oppaser objects te each requast o the extent that it assumes Tacts or lapal
conclusions not yat adjodicatad; by responding o these requasts, Opposer does not admit or apres
weilh any adplicit or implicit assumption made in the requasts.

& Dpposer objacts o each requast te the edtent that of 3 overbroad, szeks
intorration not releavant to the claims and defenses th this action and!or is not reasonably
calculatad to lead to the discovery of admissible evidance.

1. Oppaser objacts to each requast to the extent it asks for contidantial information
that Opposar belizves is not sutficiently protected by the standing protective order in this action.

d. Oppaser objects to Applicant’s definition of “Y0OU" and “YOUR"™ a3 ovatly broad
and unduly burdensoms. In responding to the requests, Opposer interprats * YO U and *YOURY
as reterring only to Opposer and any prasent emplovess who are subject to Oppossr’s control.

9 Opposer abjacts o Applicant’®s instruction regarding privilegs and work prodoct
claims a3 overly broad and unduly bourdansome. Whers a claim of attorney-clisnt or work
product privileps 3 assarted, Opposer will provide a privilegs log in a rannser consistent with the
Federal Fules of Civil Procedurs atter the complation of its writlen responses.

REQUESTS FOR PRODUCTION
REQUEST FOR PRODULCTION NOD. 1:

Al DOCUMENTS constituting, referencing of discussing any consumer ragearch tor wing

bearing YOUR MARE.

E-A588402 2
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AMENDED RESPONSE TD REQUEST FOR PRODUCTION MDD, 14:

Opposer has enpaped i a reasonable search, and has produced docurasnts sufficient to
shiw COnsurer ragaarch.

Opposer maintaing all of its objections to this request. Specilically: Opposser incorporates
the tarspoing peneral objections and asserts the following specitic objactions: Opposer objects to
this request a3 vague and ambiguoos with respect to “consumer research.” Opposer obyects te
this request a3 overly broad and unduly burdensoms, particularly as it seeks “all docurments™
“eonstituting, reterencing or discussing” the requested inforration while Dpposer has been wsing
the FLOWERS mark since 1998 through its predecessor-in-interest. Opposer obyjects to this
request b the satent it segks to elicit information subject o and protactad by the attorney-clisnt
privilepe, the attermsy work-priduct doctring andfor any other applicabls privileps or immuonity.

REQUEST FOR FRODULCTION ND. 1:

Each withess staterent provided to Y 0OU in connection with this opposition.

AMENDED RESPONSE TD REQUEST FOR PRODUCTION MD, 35:

Oppaser incorporates the Teregoing pensral objections and asssrts the following specific
objaction: Opposer objects o this request because it sagks o alicit information subject to and
protected by the attorney-clisnt privilags, the attorney work-prodoct doectring and/or any ather
applicabla privilegs or imrunity.

Dated: Octoebar 21, 2415 JTEMMIFEE. LEE TAYLOE

SHBRIMA & LAaES0M
WOBREISON & FOERETER. LLF

By e Sabring 4. Larsan

Attorneays tor Opposer
Flowers Yineyard and Winery, LLC

E-A588402 5
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PROOF OF SERVICE BY MAIL

I am employed with the law firm of Morrison & Foerster Lie, whose address is 425 Market
Street, San Francisco, California, 94105; I am not a party to the within cause; I am over the ége of
eighteen years and I am readily familiar with Morrison & Foerster’s practice for collection and
processing of correspondence for mailing with the United States Postal Service and know that in
the ordinary course of Morrison & Foerster's business practice the document described below will
be deposited with the United States Postal Service on the same date that it is placed at Motrison &
Foerster with postage thereon fully prepaid for collection and mailing.

I further declare that on October 21, 2015, I served a copy of:

FIRST AMENDED RESPONSES TO APPLICANT’S FIRST SET OF
REQUESTS FOR PRODUCTION OF DOCUMENTS AND
ACCOMPANYING PRIVILEGE LOG

on the following by placing a true copy thereof enclosed in a sealed envelope addressed as follows
for collection and mailing at Morrison & Foerster e, 425 Market Street, San Francisco,

California, 94105, in accordance with Morrison & Foerster’s ordinary business practices:

Paul W. Reidl

Law Office of Paul W. Reidl
241 Eagle Trace Drive

Half Moon Bay, CA 94019

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct.

Executed at San Francisco, California, this 21% day of October, 2015.

’?
Colleen Burns ( Cit € en .G LA~
(typed) (signature)
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FLOWERS VINEYARD AND WINERY, Opposition No.: 91220166
LLC,
Application Serial No.: 86/348,425
Opposer,
RESPONSES TO APPLICANT’S FIRST
Vs. SET OF REQUESTS FOR PRODUCTION

OF DOCUMENTS
THE WINE GROUP, LLC,
Mark: FLORET
Applicant.

Pursuant to Rule 2.120 of the Trademark Rules of Practice and Rule 34 of the Federal
Rules of Civil Procedure, Flowers Vineyard and Winery, LLC (“Opposer”) hereby submits the
following objections and responses to the First Set of Requests for Production of Documents
propounded by The Wine Group, LLC (“Applicant”).

GENERAL OBJECTIONS

1. Opposer objects to each request to the extent that it seeks information protected
from discovery by the attorney-client privilege, the common interest privilege, the joint defense
privilege, the work-product doctrine, and/or any other exemptions from discovery. If Opposer
does not expressly object to a particular request on the basis that it seeks information that is
privileged or otherwise exempt from discovery, such an omission should not be misconstrued as a
waiver of such privilege or exemption.

2. Opposer objects to each request, incorporated definition and instruction to the
extent that it seeks information in a manner inconsistent with the Trademark Rules of Practice and
Federal Rules of Civil Procedure, or seeks to impose upon Opposer discovery obligations that
exceed the scope of such rules and orders. Opposer will comply with the requirements of the
Trademark Rules of Practice and Federal Rules of Civil Procedure in responding to Applicant’s
requests.

3. Opposer objects to each request to the extent that it seeks information that does not

exist or is not within its possession, custody, or control and is thus beyond the scope of proper
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discovery by Applicant. To the extent that any responsive and relevant information is not
possessed by Opposer but is in the possession, custody or control of a non-party to this case
which is not controlled by Opposer, Applicant will be required to seek discovery from such non-
party.

4. Opposer objects to each request to the extent that it seeks information in
Applicant’s possession, custody or control, that is available to Applicant from public sources, or
that is obtainable from some other source that is more convenient, less burdensome, or less
expensive.

5. Opposer objects to each request to the extent that it assumes facts or legal
conclusions not yet adjudicated; by responding to these requests, Opposer does not admit or agree
with any explicit or implicit assumption made in the requests.

6. Opposer objects to each request to the extent that it is overbroad, seeks
information not relevant to the claims and defenses in this action and/or is not reasonably
calculated to lead to the discovery of admissible evidence.

7. Opposer objects to each request to the extent it asks for confidential information
that Opposer believes is not sufficiently protected by the standing protective order in this action.

8. Opposer objects to Applicant’s definition of “YOU,” and “YOUR?” as overly broad
and unduly burdensome. In responding to the requests, Opposer interprets “YOU,” and “YOUR”
as referring only to Opposer and any present employees who are subject to Opposer’s control.

9. Opposer objects to Applicant’s instruction regarding privilege and work product
claims as overly broad and unduly burdensome. Where a claim of attorney-client or work
product privilege is asserted, Opposer will provide a privilege log in a manner consistent with the
Federal Rules of Civil Procedure after the completion of its written responses. Opposer will
exclude communications with Morrison & Foerster LLP, outside counsel retained by Opposer.

REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1:

All DOCUMENTS consulted or used to prepare YOUR responses to TWG’s First Set of
Interrogatories.
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RESPONSE TO REOUEST FOR PRODUCTION NO. 1:

Opposer will produce non-privileged documents used in preparing responses to TWG’s
First Set of Interrogatories.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks to elicit information subject to
and protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
applicable privilege or immunity

REQUEST FOR PRODUCTION NO. 2:

All DOCUMENTS constituting, reflecting or discussing any communications with Jay
Behmke concerning the subject matter of the Declaration executed by him on November 12, 2014
and filed with the United States Patent and Trademark Office on December 12, 2014.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2:

Opposer incorporates the foregoing general objections and asserts the following specific
objection: Opposer objects that this request seeks information subject to and protected by the
attorney-client privilege, the attorney work-product doctrine and/or any other applicable privilege
or immunity. Opposer has no non-privileged responsive documents.

REQUEST FOR PRODUCTION NO. 3:

All DOCUMENTS constituting, reflecting or discussing the Assignment of Registration
No. 3,105,412 from Camp Meeting Ridge Winery to YOU.
RESPONSE TQ REQUEST FOR PRODUCTION NO. 3:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, constituting the assignment documents for all assignments of
Registration No. 3,105,412 as recorded with the U.S.P.T.O.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks to elicit information subject to
and protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
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applicable privilege or immunity. Opposer objects to this request as overly broad and unduly
burdensome, particularly as it seeks “all documents” “constituting, reflecting or discussing” an
assignment that occurred in 2008. Opposer no longer knows who might have such documents or
in which files they might be located. Opposer further objects to this request to the extent it seeks
documents that are equally available to Applicant from public sources. Opposer also objects to
this request as vague and ambiguous with respect to the phrase “the Assignment of Registration
No. 3,105,412 from Camp Meeting Ridge Winery to YOU” as there was no assignment from
Camp Meeting Ridge Winery to Opposer.

REQUEST FOR PRODUCTION NO. 4:

All DOCUMENTS constituting, reflecting or discussing the tangible evidence of the
goodwill in the mark registered as no. 3,105,412 that YOU received from Camp Meeting Ridge
Winery.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, constituting the assignment documents for all assignments of
Registration No. 3,105,412 as recorded with the U.S.P.T.O.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks to elicit information subject to
and protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
applicable privilege or immunity. Opposer objects to this request as vague and ambiguous with
respect to “tangible evidence of the goodwill in the mark registered as no. 3,105,412.” Opposer
objects to this request as overly broad and unduly burdensome, particularly as it seeks “all
documents” “constituting, reflecting or discussing” the requested information. Opposer objects to
this request to the extent it seeks documents that are not within its possession, custody, or control.
Opposer also objects to this request as vague and ambiguous with respect to the phrase “that
YOU received from Camp Meeting Ridge Winery” as there was no assignment from Camp
Meeting Ridge Winery to Opposer.
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REQUEST FOR PRODUCTION NO, 5:

For YOUR MARK:

a. DOCUMENTS sufficient to show the date of first use on wine; and

b. DOCUMENTS sufficient to show its continuous use on wine from that date.
RESPONSE TO REQUEST FOR PRODUCTION NO. S:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, sufficient to show its use of the FLOWERS mark on wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as unduly burdensome and as seeking information that
is not relevant to this proceeding and is not likely to lead to the discovery of admissible evidence.
Through its predecessor-in-interest, Opposer has been using the FLOWERS mark continuously
since 1998, and has owned a federal registration for the FLOWERS mark since almost exactly a
decade prior to the filing date for the opposed application. Accordingly, Opposer is entitled to
rely on its filing date to establish priority in this proceeding. Thus, evidence of its first use of the
FLOWERS mark in 1998 is not relevant to this proceeding and it would be unduly burdensome to
require Opposer to search through files to locate evidence of its use of the FLOWERS mark in
1998, and continuously since that time. Opposer further objects to this request to the extent it
seeks documents that are equally available to Applicant from public sources.

REQUEST FOR PRODUCTION NO. 6:

All license agreements for YOUR MARK.
RESPONSE TO REQUEST FOR PRODUCTION NO. 6:

Opposer responds that it has no documents responsive to this request.

REQUEST FOR PRODUCTION NO. 7:

All assignment agreements for YOUR MARK.
RESPONSE TO REQUEST FOR PRODUCTION NO. 7:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, constituting the assignment documents for all assignments of
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Registration No. 3,105,412 as recorded with the U.S.P.T.O. There are no other assignments of
the FLOWERS mark.
REQUEST FOR PRODUCTION NO. 8:

All DOCUMENTS concerning, discussing, or reflecting the use or registration by third
parties other than YOU of the term “Flowers” or of any similar mark as part of a trademark for
wine.

RESPONSE TO REQUEST FOR PRODUCTION NO. &:

Opposer responds that it has no non-privileged documents responsive to this request

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks to elicit information subject to
and protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
applicable privilege or immunity. Opposer objects to this request as overly broad and unduly
burdensome, particularly as it seeks “all documents™ “constituting, reflecting or discussing” the
requested information. Opposer objects to this request as vague and ambiguous with respect to
“the term ‘Flowers’ or . . . any similar mark.” Opposer construes this request to be limited to the
FLOWERS trademark itself. Opposer objects to this request to the extent it secks documents that
are not within its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 9:

All DOCUMENTS concerning Applicant and its FLORET trademark for wine but
excluding: (a) communications with Respondent, and (b) TTAB pleadings.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9:

Opposer responds that it has no non-privileged documents responsive to this request.

Opposer incorporates the foregoing general objections and asserts the following specific
objection: Opposer objects to this request as vague and ambiguous with respect to “Respondent,”
which term is not defined. Opposer construes this to mean Applicant for purposes of this
response. Opposer objects to this request to the extent it seeks to elicit information subject to and
protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
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applicable privilege or immunity.

REQUEST FOR PRODUCTION NO. 10:

All DOCUMENTS supporting the claim in Paragraph 1 of the Notice of Opposition that
wine sold under YOUR MARK has “enjoyed great success.”
RESPONSE TO REQUEST FOR PRODUCTION NO. 10:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, reflecting the success of Opposer’s wine bearing the mark FLOWERS.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “all documents” “supporting” the requested information and Opposer has been selling
its FLOWERS wines since 1998 through its predecessor-in-interest. Opposer objects to this
request to the extent it seeks documents that are equally available to Applicant from public
sources.

REQUEST FOR PRODUCTION NO. 11:

All DOCUMENTS supporting the claim in Paragraph 1 of the Notice of Opposition that

wine sold under YOUR MARK has “gained a reputation for ....quality.”
RESPONSE TO REQUEST FOR PRODUCTION NO. 11:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, reflecting the reputation of Opposer’s wine bearing the mark
FLOWERS.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “all documents” “supporting” the requested information and Opposer has been selling
its FLOWERS wines since 1998 through its predecessor-in-interest. Opposer objects to this
request to the extent it seeks documents that are equally available to Applicant from public
sources.
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REOQUEST FOR PRODUCTION NO, 12:

All business plans for wine bearing YOUR MARK.
RESPONSE TO REQUEST FOR PRODUCTION NO, 12:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, sufficient to show business plans for Opposer’s FLOWERS wine
created since 2010.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “all business plans” with no limitation as to time while Opposer has been using the
FLOWERS mark since 1998 through its predecessor-in-interest. Opposer objects to this request
as vague and ambiguous with respect to “business plans.” Opposer objects to this request to the
extent it seeks to elicit information subject to and protected by the attorney-client privilege, the
attorney work-product doctrine and/or any other applicable privilege or immunity.

REQUEST FOR PRODUCTION NO. 13:

All marketing plans for wine bearing YOUR MARK.
RESPONSE TO REQUEST FOR PRODUCTION NO. 13:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, sufficient to show marketing plans for Opposer’s FLOWERS wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “all marketing plans” with no limitation as to time while Opposer has been using the
FLOWERS mark since 1998 through its predecessor-in-interest. Opposer objects to this request
as vague and ambiguous with respect to “marketing plans.” Opposer objects to this request to the
extent it seeks to elicit information subject to and protected by the attorney-client privilege, the

attorney work-product doctrine and/or any other applicable privilege or immunity.
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REQUEST FOR PRODUCTION NO. 14:

All DOCUMENTS constituting, referencing or discussing any consumer research for wine
bearing YOUR MARK.
RESPONSE TO REQUEST FOR PRODUCTION NO. 14:

Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as vague and ambiguous with respect to “consumer
research.” Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “all documents” “constituting, referencing or discussing” the requested information
while Opposer has been using the FLOWERS mark since 1998 through its predecessor-in-
interest. Opposer objects to this request to the extent it seeks to elicit information subject to and
protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
applicable privilege or immunity.

REQUEST FOR PRODUCTION NO. 15:

All DOCUMENTS constituting, referencing or discussing any inquiry by a third party as
to whether TWG’s FLORET wine was made by, sponsored by, licensed by or in any way
affiliated with YOU.

RESPONSE TO REQUEST FOR PRODUCTION NO. 15:

Opposer is not aware that Applicant has started to market or sell wine under the FLORET
mark. Accordingly, Opposer wonders why Applicant believes that Opposer might have received
inquiries from third parties about a wine that is not yet on the market.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks to elicit information subject to
and protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
applicable privilege or immunity. Opposer objects to this request to the extent it seeks documents
that are not within its possession, custody, or control. Opposer objects to this request to the

extent it seeks expert discovery prematurely.
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REQUEST FOR PRODUCTION NO. 16:

All DOCUMENTS supporting the claim in Paragraph 4 of the Notice of Opposition that
wine sold under YOUR MARK has “become widely known and recognized by the public as
identifying [YOUR] wine.”

RESPONSE TO REQUEST FOR PRODUCTION NO. 16:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, reflecting the wide recognition of Opposer’s wine bearing the mark
FLOWERS.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “all documents” “supporting” the requested information while Opposer has been using
the FLOWERS mark since 1998 through its predecessor-in-interest. Opposer objects to this
request to the extent it seeks documents that are equally available to Applicant from public
sources. Opposer objects to this request to the extent it seeks to elicit information subject to and
protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
applicable privilege or immunity.

REQUEST FOR PRODUCTION NO. 17:

All DOCUMENTS constituting, referencing or discussing any consumer research
regarding the level of recognition among consumers of wine sold under YOUR MARK.

RESPONSE TO REQUEST FOR PRODUCTION NO. 17:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, sufficient to show consumer research for Opposer’s FLOWERS wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “all documents” “constituting, referencing or discussing” the requested information
while Opposer has been using the FLOWERS mark since 1998 through its predecessor-in-
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interest. Opposer objects to this request as vague and ambiguous with respect to “consumer
research” and “level of recognition.” Opposer objects to this request to the extent it seeks expert
discovery prematurely. Opposer objects to this request to the extent it seeks to elicit information
subject to and protected by the attorney-client privilege, the attorney work-product doctrine
and/or any other applicable privilege or immunity.
REQUEST FOR PRODUCTION NO. 18:

All DOCUMENTS supporting, referencing or discussing the claim in Paragraph 8 of the
Notice of Opposition that “Opposer’s FLOWERS mark is virtually identical to Applicant’s
FLORET mark in sound, appearance, meaning, connotation, and commercial impression.”

RESPONSE TO REQUEST FOR PRODUCTION NO. 18:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, regarding the similarly between Opposer’s and Applicant’s marks.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks expert discovery prematurely.
Opposer objects to this request to the extent it seeks to elicit information subject to and protected
by the attorney-client privilege, the attorney work-product doctrine and/or any other applicable
privilege or immunity.

REQUEST FOR PRODUCTION NO. 19:

All DOCUMENTS referencing or discussing the number of wine consumers in the United
States who speak French.

RESPONSE TO REQUEST FOR PRODUCTION NO. 19:

Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks information not relevant to any
party’s claims or defenses or reasonably calculated to lead to the discovery of admissible
evidence. Opposer objects to this request to the extent it seeks to elicit information subject to and
protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
applicable privilege or immunity.
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REOUEST FOR PRODUCTION NO, 20:
All DOCUMENTS referencing or discussing the use of the term FLOWER(S) by third
parties on or in connection with wine.

RESPONSE TO REQUEST FOR PRODUCTION NO. 20:

Opposer responds that it has no documents responsive to this request.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks to elicit information subject to
and protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
applicable privilege or immunity. Opposer objects to this request to the extent it seeks
information not relevant to any party’s claims or defenses or reasonably calculated to lead to the
discovery of admissible evidence.

REQUEST FOR PRODUCTION NO. 21:

All DOCUMENTS constituting, referencing or discussing YOUR efforts to prevent third
parties from using the term FLOWER(S), or any similar term, on or in connection with wine.

RESPONSE TO REQUEST FOR PRODUCTION NO. 21:

Opposer responds that it is not aware of any non-privileged document responsive to this
request other than documents related to this proceeding and Applicant’s application for the
FLORET mark.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks to elicit information subject to
and protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
applicable privilege or immunity. Opposer objects to this request as overly broad and unduly
burdensome, particularly as it seeks “all documents™ “constituting, referencing or discussing” the
requested information while Opposer has been using the FLOWERS mark since 1998 through its
predecessor-in-interest. Opposer is not fully aware of what steps its predecessor-in-interest took
to enforce and protect the FLOWERS trademark prior to Opposer’s acquisition of the Flowers
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Winery in 2009. Opposer objects to this request to the extent it seeks documents that are not
within its possession, custody, or control. Opposer objects to this request to the extent it seeks
information not relevant to any party’s claims or defenses or reasonably calculated to lead to the
discovery of admissible evidence. Opposer further objects to this request as vague and
ambiguous with respect to “FLOWER(S), or any similar term.”
REOQUEST FOR PRODUCTION NQ. 22:

DOCUMENTS sufficient to show the annual sales by YOU of wine bearing YOUR
MARK, in nine (9) liter case equivalents, since its date of first use.

RESPONSE TO REQUEST FOR PRODUCTION NO. 22:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, sufficient to show annual wholesale sales of FLOWERS wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as vague and ambiguous with respect to “nine (9) liter
case equivalents.” Opposer will produce annual wholesale sales information as it is kept in the
ordinary course of business. Opposer objects to this request as unduly burdensome in that it seeks
annual sales information since the date of first use while Opposer has been using the FLOWERS
mark since 1998 through its predecessor-in-interest. Opposer will produce documents sufficient
to show annual wholesale sales data for the past 6 years, since 2009, ’

REQUEST FOR PRODUCTION NO. 23:

All DOCUMENTS discussing, concerning, comparing or reflecting the sales volume of
wine bearing YOUR MARK, in nine (9) liter case equivalents, with sales by third parties of other
brands of wine.

RESPONSE TO REQUEST FOR PRODUCTION NO. 23:

Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as vague and ambiguous in asking for documents
“discussing, concerning, comparing or reflecting the sales volume of wine . . . with sales by third
parties of other brands of wine.” Opposer further objects to this request as vague and ambiguous
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with respect to “nine (9) liter case equivalents. Opposer objects to this request as overly broad
and unduly burdensome, particularly as it seeks “all documents” “discussing, concerning,
comparing or reflecting” the requested information. Opposer objects to this request to the extent
it seeks information not relevant to any party’s claims or defenses or reasonably calculated to lead
to the discovery of admissible evidence. Opposer objects to this request to the extent it seeks to
elicit information subject to.and protected by the attorney-client privilege, the attorney work-
product doctrine and/or any other applicable privilege or immunity.

REQUEST FOR PRODUCTION NO. 24:

All DOCUMENTS constituting, concerning or reflecting any demand made by YOU to
any third party to cease using or to abstain from registering a FLOWER(S) trademark, or any
similar trademark, for any goods of services.

RESPONSE TO REQUEST FOR PRODUCTION NO. 24:

Opposer responds that it is not aware of any non-privileged document responsive to this
request other than documents related to this proceeding aﬁd Applicant’s application for the
FLORET mark.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks to elicit information subject to
and protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
applicable privilege or immunity. Opposer objects to this request as overly broad and unduly
burdensome, particularly as it seeks “all documents” “constituting, referencing or discussing” the
requested information while Opposer has been using the FLOWERS mark since 1998 through its
predecessor-in-interest. Opposer is not fully aware of what steps its predecessor-in-interest took
to enforce and protect the FLOWERS trademark prior to Opposer’s acquisition of the Flowers
Winery in 2009. Opposer objects to this request to the extent it seeks information not relevant to
any party’s claims or defenses or reasonably calculated to lead to the discovery of admissible
evidence. Opposer objects to this request as vague and ambiguous with respect to “FLOWER(S),
or any similar term.” Opposer objects to this request as duplicative of Request No. 21.
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REQUEST FOR PRODUCTION NO. 25:

All DOCUMENTS concerning or relating to any retention by YOU of any advertising
agency, social media consultant, or other PERSON to promote or develop plans for promoting
goods and or services provided under YOUR MARK.

RESPO REQUEST FOR PRODU -25:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, sufficient to show retention by Opposer of any third party to promote
FLOWERS wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “all documents” “concerning or relating to” the request information with no limitation
as to time while Opposer has been using the FLOWERS mark only since 1998 through its
predecessor-in-interest.

REQUEST FOR PRODUCTION NO. 26:

All search reports for YOUR MARK.
RESPONSE TO REQUEST FOR PRODUCTION NO. 26:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, sufficient to show search reports for FLOWERS.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks to elicit information subject to
and protected by the attorney-client privilege, the attorney work-product doctrine and/or any other
applicable privilege or immunity. Opposer further objections to this request as unduly
burdensome and as seeking information that is not relevant and not likely to lead to the discovery
of admissible information. Opposer has been using the FLOWERS mark since 1998 through its
predecessor-in-interest and filed the application to register the mark in 1999. Any searches that
Opposer may have done prior to its use and registration of the FLOWERS mark in the 1990s is
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not relevant to this proceeding in 2015. It would be unduly burdensome for Opposer to have to
search for records of searches done by its predecessor in interest prior to its 2008 acquisition of
the Flowers Winery.

REQUEST FOR PRODUCTION NO. 27:

DOCUMENTS sufficient to show the channel(s) of trade through which wine bearing
YOUR MARK are sold or provided.
RESPONSE TO REQUEST FOR PRODUCTION NO. 27:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, sufficient to show recent channels of trade for FLOWERS wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks information from Opposer that is
equally available to Applicant from public sources. Opposer objects to this request as unduly
burdensome because it has no limitation as to time, and Opposer has been using the FLOWERS
mark only since 1998 through its predecessor-in-interest.

REQUEST FOR PRODUCTION NO. 28:

All DOCUMENTS discussing or analyzing the demographics of purchasers of wine
bearing YOUR MARK.
RESPONSE TO REQUEST FOR PRODUCTION NO. 28:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, discussing consumers of FLOWERS wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “all documents” “discussing or analyzing” the requested information while Opposer
has been using the FLOWERS mark since 1998 through its predecessor-in-interest. Opposer
objects to this request to the extent it seeks to elicit information subject to and protected by the
attorney-client privilege, the attorney work-product doctrine and/or any other applicable privilege
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or immunity-
REOUEST FOR PRODUCTION NQ. 29:

Representative labels for wine bearing YOUR MARK.
RESPONSE TO REQUEST FOR PRODUCTION NO. 29:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, showing recent representative labels for Opposer’s wine bearing the
FLOWERS mark.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks documents that are equally
available to Applicant from public sources. Opposer further objects to this request as unduly
burdensome to the extent it seeks past labels as Opposer has been using the FLOWERS mark
only since 1998 through its predecessor-in-interest.

REQUEST FOR PRODUCTION NO. 30:

All promotional materials for goods bearing YOUR mark in the United States, including

by way of example but without limitation on the generality of the foregoing:

a. Each print ad,;
b. Each television ad;
c. Each radio ad;

d. Each point of sale display piece;
e. Each social media posting; and
e. A sample of each marketing accessory, such as shirts, caps, aprons, etc., that bear
the FLOWERS mark.
RESPONSE TO REOQUEST FOR PRODUCTION NO. 30;

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, representative samples of advertising for FLOWERS wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
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objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “all promotional materials.” Opposer has been selling its FLOWERS wine since 1998,
for 17 years, and it would be overly burdensome to produce all promotion materials in that time.
Opposer objects to this request to the extent it seeks documents that are equally available to
Applicant from public sources. Opposer further objects to this request to the extent it seeks
documents that are not within its possession, custody, or control, as much of the promotion of
FLOWERS wine is done by third-party distributors and those documents are not in Opposer’s
possession, custody, or control,

REQUEST FOR PRODUCTION NO. 31:

Each media or wine writer review for wine bearing YOUR MARK.

RESPONSE TO REQUEST FOR PRODUCTION NO. 31:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, representative samples of reviews for FLOWERS wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “each” review with no limitation as to time. Opposer has been selling its FLOWERS
wine since 1998, for 17 years, and it would be overly burdensome to produce all reviews in that
time. Opposer objects to this request to the extent it seeks documents that are equally available to
Applicant from public sources. Opposer objects to this request as vague and ambiguous with
respect to “media or wine writer review.”

REQUEST FOR PRODUCTION NO. 32:

DOCUMENTS sufficient to show the recommended retail price of wine bearing YOUR
MARK.
RESPONSE TO REQUEST FOR PRODUCTION NO. 32:

Opposer has no responsive documents.
To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
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objections: Opposer objects to this request as overly broad and unduly burdensome. Opposer
objects to this interrogatory as vague and ambiguous with respect to “recommended retail price.”
REQUEST FOR PRODUCTION NO. 33:

Each newspaper, magazine, blog post or trade press article discussing, describing or
commenting on wine bearing YOUR MARK.
RESPONSE TO REQUEST FOR PRODUCTION NO. 33:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, showing representative samples of media coverage of FLOWERS wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “each” “newspaper, magazine, blog post or trade press article discussing, describing or
commenting” on FLOWERS with no limitation as to time. Opposer has been selling its
FLOWERS wine since 1998, for 17 years, and it would be overly burdensome to produce all
media coverage in that time. Opposer objects to this request to the extent it seeks documents that
are equally available to Applicant from public sources.

REQUEST FOR PRODUCTION NO. 34:

Each DOCUMENT concerning consumer understanding in the United States of the term
“Floret.”

RESPONSE TO REQUEST FOR PRODUCTION NO. 34:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, concerning consumer understanding in the United States of the term
“Floret.”

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request to the extent it seeks documents that are equally
available to Applicant from public sources. Opposer objects to this request to the extent it seeks
to elicit information subject to and protected by the attorney-client privilege, the attorney work-
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product doctrine and/or any other applicable privilege or immunity. Opposer further objects to
this request as vague and ambiguous with respect to “consumer understanding.”

REQUEST 28:

Each witness statement provided to YOU in connection with this opposition.

RESPONSE TO REQUEST FOR PRODUCTION NO. 35:

Opposer objects to this request as vague and ambiguous with respect to “witness
statement.” Opposer is not aware of what a “witness statement” is.

REQUEST FOR PRODUCTION NO. 36:

All DOCUMENTS referring to or constituting content for each web site for wine bearing
YOUR MARK.
RESPONSE TO REQUEST FOR PRODUCTION NO. 36:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, showing representative samples of its web site for its FLOWERS wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “all documents” “referring to or constituting content” for the requested information
while Opposer has been using the FLOWERS mark since 1998 through its predecessor-in-
interest, and dozens if not hundreds of third-party websites offer and have offered its FLOWERS
wines or provide reviews, commentaries or blogs related to its FLOWERS wines. It would be
unduly burdensome for Opposer to collect and produce information contained in such third-party
websites. Opposer objects to this request to the extent it seeks documents that are equally
available to Applicant from public sources. Opposer objects to this request as vague and
ambiguous with respect to “constituting content” and “web site for wine.” Opposer objects to this
request to the extent it seeks documents that are equally available to Applicant from public
sources.

REOQUEST FOR PRODUCTION NO. 37;

All DOCUMENTS referring to or constituting content for each Facebook page for wine
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bearing YOUR MARK.
RESPONSE TO REOUEST FOR PRODUCTION NO. 37:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, showing representative samples of its FLOWERS Facebook page.

To the extent this request secks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly

99 ¢¢

as it seeks “all documents” “referring to or constituting content” for “each” Facebook page, while
Opposer has been using the FLOWERS mark since 1998 through its predecessor-in-interest. It
would be unduly burdensome for Opposer to collect and produce all information contained on its
Facebook page to or to find third-party Facebook pages of its distributors. Opposer objects to this
request to the extent it seeks documents that are equally available to Applicant from public
sources. Opposer objects to this request as vague and ambiguous with respect to “Facebook page

for wine bearing YOUR MARK” and “constituting content.”

REQUEST FOR PRODUCTION NO. 38:

Each Certificate of Label Approval (COLA) for wine bearing YOUR MARK.
RESPONSE TO REQUEST FOR PRODUCTION NO. 38:

Opposer will produce non-privileged documents, to the extent they exist and are located
after a reasonable search, showing representative samples of Certificates of Label Approval
(COLA) for FLOWERS wine.

To the extent this request seeks information beyond what is provided in this response,
Opposer incorporates the foregoing general objections and asserts the following specific
objections: Opposer objects to this request as overly broad and unduly burdensome, particularly
as it seeks “each” COLA for FLOWERS wine. Opposer has been selling its FLOWERS wine
since 1998, for 17 years, and it would be unduly burdensome to produce each COLA for all
FLOWERS wine for that time period. Opposer objects to this request to the extent it seeks
documents that are equally available to Applicant from public sources.
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Dated: July 14, 2015 JENNIFER LEE TAYLOR
SABRINA A, LARSON
MORRISO FOERSTER 1Lp
By

Ll =

trorneys for Opposer
Flowers Vineyard and Winery, LLC
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PROOF OF SERVICE BY OVERNIGHT

I declare that I am employed with the law firm of Morrison & Foerster LLP, whose address
is 425 Market Street, San Francisco, California 94105-2482; I am not a party to the within cause;
I am over the age of eighteen years; and I am readily familiar with Morrison & Foerster’s practice
for collection and processing of correspondence for overnight delivery and know that in the
ordinary course of Morrison & Foerster’s business practice the document described below will be
deposited in a box or other facility regularly maintained by UPS or delivered to an authorized
courier or driver authorized by UPS to receive documents on the same date that it is placed at
Morrison & Foerster for collection.

I further declare that on July 14, 2015, I served a copy of:

RESPONSES TO APPLICANT’S FIRST SET OF REQUESTS
FOR PRODUCTION OF DOCUMENTS

on the following by placing a true copy thereof enclosed in a sealed envelope with delivery fees
provided for, addressed as follows for collection by UPS at Morrison & Foerster LLP, 425 Market
Street, San Francisco, California 94105-2482, in accordance with Morrison & Foerster’s ordinary

business practice:

Paul W. Reidl

Law Office of Paul W. Reidl
241 Eagle Trace Drive

Half Moon Bay, CA 94019

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct.

Executed at San Francisco, California, this 14" day of July, 2015.

Lucia M. Sario W

(typed) (signature)
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Reg. Nos. 2,312,048; 3,105,412; 3,271,094; 3,289,477
Docket Nos. 67715-6036.000, 6033.000, 6034.000, 6035.000

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

In the registrations of:
Flowers Vineyard and Winery, LLL.C
Marks: CAMP MEETING RIDGE
FLOWERS
FRANCES THOMPSON
PERENNIAL

Reg. Nos.: 2,312,048; 3,105,412; 3,271,094;
3,289,477

DECLARATION

[, Jay M. Behmke, declare as follows:

1.  Tam Of Counsel with Carle, Mackie, Power & Ross, LLLP, and am former counsel
and attorney of record for Flowers Vineyard and Winery, LLC (“Registrant”). [ am authorized
to submit this declaration on its behalf.

2. I'was responsible for Registrant’s filings with the U.S. Patent and Trademark Office
from 1999 until earlier this year.

3. Between April 1999 and October 2006, I filed four trademark applications on behalf
of Camp Meeting Ridge Winery, Inc.: (i) the application for CAMP MEETING RIDGE that
matured into Registration No. 2,312,048, filed on April 6, 1999, (i1) the application for
FLOWERS that matured into Registration No. 3,105,412, filed on April 6, 1999, (ii1) the
application for FRANCES THOMPSON that matured into Registration No. 3,271,094, filed on
October 2, 20006, and (1v) the application for PERENNIAL that matured into Registration
No. 3,289,477, filed on September 22, 2006.

4.  As part of the sale of its winery business, Camp Meeting Ridge Winery, Inc.

assigned all of its rights in the four registrations mentioned in Paragraph 3 to FVW Acquisition,
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LLC, a Delaware entity, on December 30, 2008. Counsel for FVW Acquisition, LLC recorded
that assignment, but I continued to be attorney of record for the trademark registrations.

5. OnJanuary 9, 2009, FVW Acquisition, LLC changed its name to Flowers Vineyard
and Winery, LLC. See Certificate of Amendment filed with the Delaware Secretary of State on
January 9, 2009. My client told me about the change of name in early February 2009, and
identified the new name as Flowers Vineyard & Winery, LLC, with an ampersand. At the time, I
was aware that my client’s corporate counsel had formed a California entity with that name, but,
because [ was not involved in the corporate filings, I was not aware that the entity had filed a
Certificate of Cancellation on December 12, 2008 and no longer existed as of that time. As a
result, rather than record the change of name, I prepared a document which purported to assign
the trademarks and registrations to Flowers Vineyard & Winery, LLC, a California entity. I
forwarded the assignment to my client, who executed it on February 5, 2009, and I recorded the
assignment with the Trademark Office on February 10, 2009.

6. It has since come to my attention that [ made several errors when I prepared the
assignment document in February 2009. First, the marks were not assigned; instead, there was a
change of name from FVW Acquisition, LLC to Flowers Vineyard and Winery, LLC. Second,
there was no existing California entity named Flowers Vineyard & Winery, LLC at the time that
[ prepared and filed the assignment in February 2009, meaning that the assignee I designated
could not have received the trademarks when the assignment document was signed. Third, the
assignor, FVW Acquisition, LLC, was a Delaware entity but I described it as a California entity
when I prepared the assignment document. Instead of preparing an assignment, I should have
recorded the change of name to Flowers Vineyard and Winery, LLC so that the Trademark
Office records would reflect the correct ownership information for all four registrations.

7. Subsequently, having no knowledge of the errors I made in preparing and recording

an assignment of the four registrations to Flowers Vineyard & Winery, LLC, a California entity,

2
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Docket Nos. 67715-6036.000, 6033.000, 6034.000, 6035.000
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[ prepared and filed post-registration documents in the name of that entity when I should have
prepared them in the name of Flowers Vineyard and Winery, LLC, a Delaware entity.
Specifically, I inadvertently prepared and filed the following documents in the name of Flowers
Vineyard & Winery, LL.C when they should have been prepared and filed in the name of Flowers
Vineyard and Winery, LLC: (i) a Combined Declaration of Use in Commerce & Application for
Renewal of Registration of a Mark under Sections 8 & 9 for Registration No. 2,312,048, filed on
February 11, 2009, (i1) a Combined Declaration of Use and Incontestability under Sections 8 and
15 (“Combined Declaration™) for Registration No. 3,105,412 for the mark FLOWERS, filed on
May 9, 2012, (ii1) a Combined Declaration for Registration No. 3,271,094 for the mark
FRANCES THOMPSON, filed on January 28, 2013, and (iv) a Combined Declaration for
Registration No. 3,289,477 for the mark PERENNIAL, filed on January 28, 2013.

8. My error 1n failing to note that I had not correctly recorded the name change of the
Delaware entity in January 2009 prior to filing each of the above-referenced documents occurred
in good faith and was only detected recently.

The undersigned being hereby warned that willful, false statements and the like so made
are punishable by fine or imprisonment or both, under Section 1001 of Title 18 of the United
States Code and that such willful false statements may jeopardize the validity of the application
or any resulting registration, declares that he or she is properly authorized to execute this
document on behalf of Flowers Vineyard and Winery, LLC, and all statements made of his or her
own knowledge are true and all statements made on information and belief are believed to be

true.

Signed at Santa Rosa, California, this 12th day of November, 2014.

r&w\

M Behmke
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Delaware ... .

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AMENDMENT OF "FVW ACQUISITION LLC",
CHANGING ITS NAME FROM "FVW ACQUISITION LLC" TO "FLOWERS
VINEYARD AND WINERY, LLC", FILED IN THIS OFFICE ON THE NINTH DAY

OF JANUARY, A.D. 2009, AT 5:39 O'CLOCK P.M.

z . Z ) 9%’.
Harriet Smith Windsor, Secretary of State
AUTHENTICATION: 7074308

4626409 8100

090022309

You may verify this certificate online
at corp.delaware.gov/avthver. shtml

DATE: 01-09-09



State of Delaware
Secretary of State
Division of Corporations
Delivered 05:47 01/09/2009
FILED 05:39 PM 01/08/2009
SRV 090022309 - 4626409 FILE

CERTIFICATE OF AMENDMENT
OF
CERTIFICATE OF FORMATION
OF

FVW ACQUISITION LLC

1t is hereby certified that:
FIRST: The name of the limited liability company is FVW Acquisition LLC (the "Company™).

SECOND: The Certificate of Formation of the Company is hereby amended by striking out
Atticle FIRST thereof and by substituting in lieu of said Article the following new Article:

“The name of the limited liability company is Flowers Vineyard and Winery, LLC (the
“Companyll>'3’

IN WITNESS WHEREOF, the undersigned, an authorized person as described in the Delaware
Limited Liability Company Act, has executed this Certificate of Amendment of Certificate of Formation
as of January 9, 2009.

By: /[s/ Lake Grey
Lake Grey, Authorized Person

2371001835863



