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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PRUDENTIAL INSURANCE COMPANY

OF AMERICA

Plaintiff-Opposer,

VS. Opposition No. 91219616
Serial No. 86184144

DARYL BANK

Defendant-Applicant

RESPONSE IN OPPOSITION TO MOTION FOR SANCTIONS

DARYL BANK, the Applicant of Serial No. 86184144, hereby responds to Opposer’s

Motion for Sanctions, as follows:

This opposition is a David and Goliath scenario. Except that whereas biblical accounts
describe Goliath as only about 44% taller than David', Prudential, with total assets of more than
$750 billion, is more than 7 million percent bigger than Daryl Bank (when compared by assets
alone). One would think that such a large, Fortune 500 company would have the resources to
litigate this case fairly and forthright to its conclusion, without having to resort to misconduct.

That is, sadly, not the case here. Instead, Prudential, which has a long and well-documented

history of violating federal and state laws, undertook acts that resulted in trespassing on

the residence of Mr. Bank and battery on a minor child.

1 The oldest manuscripts give Goliath’s height as between 6 feet 9 inches and 9 feet 9 inches. If David’s height were
average for the time, he would have been 5 feet 6 inches. Hence, at most, Goliath would have been approx. 44%
taller than David.



L. The Crimes Committed Against Mr. Bank and His Family

Daryl Bank is a respected businessman within the local Port St. Lucie community who is
free of any prior criminal history whatsoever. In fact, Mr. Bank takes great pride in the fact that
he has never even received a speeding violation. Mr. Bank's father is a retired police captain
whose job duties included the supervision of a swat team and he taught his son Daryl in the
lawful uses of a firearm and gave Daryl his initial firearms training. Mr. Bank has possessed his
carry concealed firearm's license for over twenty-four years and has never in the past pulled,
displayed or otherwise used his firearm for self-defense purposes. To this day, he continues to
participate in firearm proficiency and training. In addition to working as a financial manager, Mr.
Bank also owns interest in a diamond trading company and from time to time transports
diamonds, which necessitates his need to carry a concealed weapon.

The Bank residence is located within The Vineyards, a private gated community with
limited and controlled access. Based upon information supplied by the community, the process
server acting as agent for Prudential (Ms. Gillings) was not authorized to be upon the property
within the gated community and was in fact trespassing upon private property even before she
arrived at the Bank residence. The facts provided by Mr. Bank and his family strongly indicate
that the process server committed additional crimes upon arrival to the Bank's property.

At the time the process server arrived at Mr. Bank's residence, Mr. Bank had not yet
arrived home from work related travel. After illegally gaining access onto the gated property of
The Vineyard where Mr. Bank resides with his family, the process server then went to the Bank
residence where the door was answered by Mr. Bank's ten-year old son who was home with his
young sister and his mother who was in the shower at that time. The young boy answered the

door and was informed by the process server (who did not identify herself or announce her
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intentions) that she needed to speak with his mother or father. The young boy told the processor
sever that his father was not home and that his mother was in the shower. The lady insisted that
the young boy produce his mother. After informing his mother of the unidentified lady's
persistence, Mrs. Bank who was still in the shower instructed her son to shut and lock the front
door. When the young boy returned a second time to tell the lady that his mother was in the
shower and that his mother asked him to shut the door, the process server would not permit the
boy to close the door and actually blocked the door from closing by obstructing the door with
both her shoulder and then her foot. She also reached out and grabbed the young boy's arm as he
tried to close the door, thereby committing battery on a minor child. One can see the progression
of the aforementioned unlawful acts of the process server in the images attached here as Exhibit
1, which were taken by Mr. Bank’s security camera. It is clear that Mr. Bank is innocent of any
unlawful acts and that instead, Mr. Bank and his family are the actual victims of trespassing on
their residence and battery upon their minor child, all of which were perpetrated by a process
server acting as agent for Prudential.

Shortly following the events occurring at the front door, Mr. Bank's son left the front
door leaving it in an open position since the process server obstructed his attempt to close and
lock the door as instructed by his mother. At about the same time, Mr. Bank who had been out of
town on business arrived home and parked his car in the garage and entered his residence
directly from the garage without knowledge that the intruder was at his residence. As Mr. Bank
was walking through his house toward his vault where he intended to return his firearm that he
carries when he travels, he saw a stranger coming through his open front door throwing an
unknowing object. At that time Mr. Bank lawfully confronted the stranger with his firearm

asking her if she was a burglar and why she was in his house. The lady failed to identify herself
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or otherwise explain her intrusion into the Bank residence. Mr. Bank's actions were reasonable
and consistent with the law especially in light of the fact that the intruder had access to both of
Mr. Bank's young children inside the home and valuables and other property inside his home.
Mr. Bank was surprised to see an intruder in his house and there was no way for Mr. Bank to
know of the intruder's intentions and whether she was a threat to his family or home. While the
age of an intruder should not be a consideration, Mr. Bank reacted to a spontaneous event
without time to make an assessment of the woman's age and was in fact seeing her from a
distance across a large room.

One can see from the images in Exhibit 1 that the process server unlawfully breeched the
front and main entry to the Bank residence and blocked Mr. Bank's son from shutting and
locking the front door. One can also see a still shot of the lady reaching out to grab the boy's arm
as well. The assertion that she merely reached inside the doorway into a courtyard is a falsehood.
It is also inaccurate to describe the front entry door as "court yard access" as the entire living
area of Mr. Bank's home and his swimming pool are all secured behind the front door of the
residence.

Based upon the foregoing information, along with the supporting Exhibit, it is clear that
crimes were perpetrated against Mr. Bank at the hands of Prudential’s agent. These facts
completely contradict the assertions made in the Motion, which erroneously depict a crime being
committed by Mr. Bank. For this reason, the Motion should be denied.

Aforesaid accusations of legal violations by Prudential, a Fortune 500 company, may
seem shocking, if it weren’t for Prudential’s long and well-documented history of violating

federal and state laws.



In 1995, the Prudential Insurance Company of America paid a record $5 million fine
yesterday for violations of New York insurance law?. The infractions showed widespread
disregard for insurance rules. In 1997, a federal judge approved a whopping $2 billion settlement
between Prudential and the millions of customers it misled through a practice known as
"churning" over 13 years®. In 1999, the New York State Insurance Department fined Prudential
$1.5 million for violations of the New York State Insurance Law*. Also in 1999, the National
Association of Securities Dealers (NASD) announced that it censured and fined Pruco Securities
Corporation, Inc., a broker/dealer subsidiary of Prudential, $20 million for violations of federal
securities laws and NASD rules which occurred in connection with the offer and sale of variable
life insurance policies®. In 2006, Prudential admitted to a plethora of wrongdoing in the
insurance industry and agreed to pay the State of Missouri Dept. of Insurance a fine. See Exhibit
2, which shows a settlement agreement signed by Prudential and detailing its wrongdoing. In
2011, in response to charges of wrongdoing, Prudential signed a Consent Order in response to
charges of wrongdoing in the insurance industry by the Maryland Insurance Administration of
the State of Maryland, and agreed to pay a hefty fine. See Exhibit 3, showing the Consent Order
signed by Prudential and detailing its wrongdoing. In 2012, Prudential settled with 20 state

insurance regulators after a multi-state investigation revealed that Prudential systematically

2 Quint, Michael, “Prudential Insurance Pays Record $5 million Fine for Violations in New York State,” New York
Times, May 6, 1995.

3 “Prudential settlement of $2 billion is reached Insurer to reimburse customers who bought unneeded life
coverage,” Bloomberg News, March 11, 1997.

4 “Department Fines Prudential Insurance Company of America $1.5 million for Market Conduct Violations,” NY
State Insurance Dept., Sept. 7, 1999.

5 “NASD Regulation Fines Pruco Securities $20 Million,” Financial Industry Regulatory Authority, July 8, 1999.
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failed to identify policies whose insureds had passed away. In addition to paying a $17 million
dollar fine to be shared among 20 states to cover regulatory compliance costs, Prudential agreed
to change its computer system and enhance its business practices. In 2013, the Financial Services
Authority of the UK fined Prudential up to 30 million pounds and censured its chief executive
for violating UK law®.

Finally, and most egregiously, in June 2014, in response to a class action suit against
Prudential for defrauding the families of deceased U.S. military veterans, Prudential agreed to
make charitable donations totaling twenty million five hundred thousand dollars ($20,500,000),
as well as paying more than $8 million to the aggrieved parties, and attorneys fees. See Exhibit 4
detailing the Settlement Agreement and the charges of wrongdoing.

One could go on and on detailing Prudential’s long and sordid history of breaking the
law, being busted by the authorities and then paying the requisite fines. The short history
provided above, however, should be enough to establish Prudential’s pattern of continual
disrespect for the law and other people’s rights. This is in keeping with the crimes that were
perpetrated against Mr. Bank by Prudential’s agent. This additional information should be

weighed when deciding the Motion.

II.  Mr. Bank Has Complied with All Discovery Rules

The Motion makes a big hullabaloo about alleged discovery violations by Mr. Bank. But

the fact is that Mr. Bank has responded to all discovery requests, answered all of the questions

50sborne, Alistair, “FSA fines Prudential £30m and censures chief Tidjane Thiam over AIA deal,” The Telegraph,
Mar. 27, 2013



asked of him at the deposition of Mr. Bank and even responded to Prudential’s bogus discovery
deficiency letters.

Following is a history of the discovery that occurred in this case. Opposer transmitted
Opposer’s First Set of Requests for Production and First Interrogatories in Feb. 2015 and on
March 24, 2015 Mr. Bank provided full responses to said requests and interrogatories (see
Exhibit F of the Motion). Mr. Bank’s responses included objections and responses to all requests
for documents and all interrogatories and even included documents that were produced (see
Exhibit F of the Motion).

On April 10, 2015, Opposer sent an email to this firm detailing some alleged inadequate
discovery responses. A week later, on April 17, 2015, this firm responded to the April 10 letter
explaining the ambiguity in their requests and requesting clarification (see Exhibit H of the
Motion). Opposer refused to provide such clarification.

On July 7, 2015, Opposer again sent this firm a letter detailing some alleged inadequate
discovery responses (see Exhibit J of the Motion). The letter demanded a response by July 21,
2015. As demanded by Opposer, on July 21, 2015, this firm responded to the July 7 letter
explaining the ambiguity in their request and requesting clarification. (see Exhibit O of the
Motion). Opposer again refused to provide such clarification. This concludes the summary of the
discovery that has occurred in this case.

The Board should keep in mind that nowhere in any of its letters to this firm, does
Prudential make any mention about the multitude of legally appropriate objections that Mr. Bank
submitted in response to the numerous unduly burdensome and oppressive discovery requests
made by Prudential. Good examples of such burdensome requests are Requests for Production #6

and #32, wherein Prudential requests:



“All documents referring to the Applicant’s ROCK SOLID INVESTMENT Mark,
including, without limitation, all notes, correspondences, internal memoranda, searches,

surveys, email, or any other electronically or digitally stored documents.” and

“All documents and records relating to, referring to, or document Applicant’s prior use,
current use, or intent to use the ROCK SOLID INVESTMENT Mark with financial and

investment services.”

These discovery requests are so broad and unlimited as to time and scope as to be
unwarranted annoyances, and are oppressive. To comply with these requests would be an undue
burden and expense on Mr. Bank. Prudential is well aware that the ROCK SOLID
INVESTMENT Mark is used as an email template (since Mr. Bank produced this template to
Prudential in its discovery requests). Therefore, any email, dating back to the beginning or time,
that uses this template is technically responsive to Requests for Production #6 and #32. Given the
typical number of emails that are sent in a typical American office each day, and in light of the
fact that Mr. Bank and his diamond business has multiple employees, any emails (dating back to
the beginning of time up to the present) using this template will easily number in the tens of
thousands of emails, and possible more than that. This is quite simply burdensome to produce.
Still, Mr. Bank responded to these onerous requests and provided documents in response to what

we believe is a more appropriate scope of said discovery requests.

The above notwithstanding, in its letters of Exhibits H & O, Mr. Bank offered to work
with Prudential on its discovery requests if Prudential narrowed the scope, time, and subject
matter of the documents it requested. Mr. Bank made it clear that he was more than willing to

work with Prudential, if Prudential were willing to work with Mr. Bank to narrow the discovery
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requests to a more appropriate scope. It is unfortunate that since Mr. Bank submitted his
objections to Prudential’s discovery requests, no one at Prudential nor anyone in the large law
firm representing Prudential has contacted this firm to discuss how Prudential could modify the
discovery requests to a form that would not be burdensome on Mr. Bank. Instead, Prudential
waited until a few weeks before the end of the 6-month discovery period to claim that the

discovery responses were deficient, while ignoring Bank’s objections from months ago.

Another unduly burdensome request was Interrogatory #2 wherein Prudential requests:

“Identify any entities with which the Applicant is affiliated, partnered with or possess any

interest in.”

Again, this discovery request is so broad and unlimited as to time and scope as to be
burdensome and oppressive, seeking information that is confidential and proprietary, as well as
irrelevant to this case. Prudential is well aware from the deposition that Mr. Bank is a long time
entrepreneur that is, and has been, involved in many entities over the years, many of which have
nothing to do with his diamond related business (i.e., the “unrelated businesses”). Thus, many of
the unrelated businesses that Mr. Bank is affiliated with, are completely irrelevant to the
opposition of the ROCK SOLID INVESTMENT mark, in addition to the fact that Mr. Bank’s
involvement with said unrelated businesses is confidential and proprietary information that
cannot be made public without causing harm to Mr. Bank. Furthermore, the discovery request
above is so broadly worded that if Mr. Bank owned one share of a publicly traded company, the
ownership of said share would technically be responsive to this discovery request. Again, it is
quite simply burdensome to respond to such a broadly worded request. Still, Mr. Bank responded

to this request. Once more, Mr. Bank offered that if Prudential would like to narrow the scope,
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time, and subject matter of the documents requested, and if Prudential were willing to enter into
a confidentiality agreement with regard to any discovery responses that may be proprietary or
trade secret data, Mr. Bank would be more than happy to reassess the discovery request and
provide discovery responses. The Board’s Standard Protective Order does not automatically

protect a party’s confidential information. Prudential never responded to this offer.

All of the above serves to show that Mr. Bank has complied with all discovery rules in
this case and even offered, multiple times, to work with Prudential to craft discovery requests
that would not be burdensome on Mr. Bank so that Prudential could obtain the documents it
required. Prudential never responded to these offers. Again, this should not surprise anyone,
since Prudential is well known to be an insensitive company with a history of discovery
violations. “If Prudential’s physical existence were assessed in biological terms, one would
conclude that its chromosomal structure lacks a sensitivity gene,” wrote U.S. District Judge
Alfred Wolin who fined Prudential $1 million for destroying documents related to a federal

action against Prudential’. For these additional reasons above, the Motion should be denied.

Respectfully submitted,

%

Mark Terry, Esq.

Florida Bar No. 506151

801 Brickell Avenue, Suite 900
Miami, FLL 33131
786-443-7720 voice
786-513-0381 fax

7 Gold, Jeffrey, “Prudential chastised but not sanctioned,” Associated Press, Jan. 30, 1997.
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mark @terryfirm.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on Aug. 24, 2015 I served this document via U.S. mail to
counsel of record for Opposer’s attorney, David Barnard, Lathrop & Gage LLP, 2345 Grand

Blvd., Suite 2200, Kansas City, MO 64108.

Mark Terry, Esq.

11



























DEPARTMENT OF INSURANCE

P.O. Box 690, Jefferson City, Mo. 65102-0690

TO: Office of the President
The Prudential Insurance Company of America
751 Broad St.
Newark, NJ 07102

RE: Missouri Market Conduct Examination #0305-21-LAH
The Prudential Insurance Company of America (NAIC # 68241)

STIPULATION OF SETTLEMENT
VOLUNTARY FORFEITURE AND ORDER OF DIRECTOR

It is heréby stipulated and agreed by W. Dale Finke, Director of the Missouri Department of
Insurance, hereinafter referred to as “Director” or “the Department,” and The Prudential Insurance
Company of America, hereinafier referred to as " Prudential," as follows:

WHEREAS, W. Dale Finke is the Director of the Department of Insurance, an agency of the
State of Missouri, created and established for administering and enforcing all laws in relation 1o
insurance companies doing business in the State of Missouri; and

WHEREAS, Prudential has been granted certificate(s) of authority to transact the business of
insurance in the State of Missouri; and

WHEREAS. the Department conducted a Market Conduct Examination of Prudential and

prepared report number 0305-21-LAH; and



WHEREAS, the report of the Market Conduct Examination alleges that:

1. In some instances, Prudential’s records indicated producer termination dates that did not
agree with those in the Department’s database, in violation of §375.022, RSMo, and 20 CSR 300-
2.2003)(C).

2. - Insome instances, Prudential failed to maintain a copy of a current license date-stamped
upon receipt for some of its general agencies, thereby violating §375.1 58.3, RSMo, and 20 CSR 300-
2.2003)(C).

3. In some instances, Prudential included a notice for the Missouri Guaranty Association
Act that provided an incorrect address for the Association in some of its newly issued policies, thereby
violating Missouri Regulation 20 CSR 400-5.600, Appendix 1.

4. In some instances, Prudential used a Financial Disclosure form for an individual annuity
contract that had not been previously filed and approved by the Missouri Department of Insurance for
use in Missouri, thereby violating §376.675, RSMo, and Missouri Regulation 20 CSR 400-
8.200(2)(B)2.

5. In some instances, Prudential used certain policy forms that contained a non-conforming
suicide clause, thereby violating Missouri Regulation 20 CSR 400-1.050.

6. In some instances, Prudential used certain policy forms that included a non-conforming
Free Look Provision, thereby violating Missouri Regulation 20 CSR 400-1.010(1)(D).

7. In some instances, Prudential used certain policy forms that contained exclusions that are
not allowed under Missouri law, thereby violating Missouri Regulation 20 CSR 400-2.060(3)(F).

8. In some instances, some of Prudential’s 1ssued Group Long Term Care policy files failed
{0 include certain relevant documents required by law, and Prudential’s agents failed to determine that
some of those policies were appropriate for the applicants because they had completed the required
forms after the application date, thereby violating 20 CSR 400-4.100(22)(B)1.

9. In some instances, Prudential failed to timely file Long Term Care rescission reports with
the Department, thereby violating Missouri Regulation 20 CSR 400-4.100(9)(E).

10.  In some instances, Prudential was cited for violations of 20 CSR 300-2.200(2) and
(3)(E), and MDI Bulletin 94-04., in that the Company’s its producers inquired as to whether its Long
Term Care applicants had previously been cancelled or rejected for Long Term Care insurance.

11. In some instances, Prudential’s Agent’s Long Term Care Field Underwriting Manual
included a requirement that agents pre-qualify applicants prior t0 making a sales appointment by
eliciting specific health history and included a requirement that some of its Long Term Care applicants
10 undergo physical examinations at {heir own expense, thereby violating Missouri Regulation 20 CSR
300-2.200(2) and (3)(e).

12. In some instances. Prudential failed to send notices of approval to certain applicantsina
timely manner. as required by §375.421. RSMo, and 20 CSR 400-1.010(6).



13.  In some instances, Prudential failed 1o advise some of its Individual Health policy
claimants of the acceptance o1 denial of their claims within 15 working days after the submission of all
necessary forms, in violation of 20 CSR 100-1.050(1)(A).

14.  Insome instances, Prudential failed 10 acknowledge some of its Individual Health policy
claims within 10 working days after receipt, as required by 20 CSR 100-1.030(1).

WHEREAS, Prudential neither admits nor denigs the allegations contained in paragraphs 1
through 14, above, and hereby agrees to undertake a review of its practices and procedures and take any
remedial action necessary 0 maintain, enhance, and assure compliance with the statutes and regulations
of the State of Missouri in the areas of concern, as described in the Market Conduct Examination report
4#0305-21-LAH and this Stipulation, and agrees t0 maintain any such corrective actions at all times,
including, but not limited to, taking the following actions:

1. The Company agrees 1o take corrective action to assure that the errors noted in the
above-referenced market conduct examination report do not recur; and

2. The Company agrees to continue to assure that the deductions and payment provisions of
its weekly income group plans treat all certificateholders equally when determining the amount of
benefits payable under such plans, in that a claimant’s total income will not be reduced by the
deductions made for pre-1ax contributions to deferred compensations plans and flexible spending plans
when determining the amounts payable under the weekly income coverage for its group plans.

WHEREAS, Prudential, after being advised by legal counsel, does hereby voluntarily and
knowingly waive any and all rights for procedural requirements, including notice and an opportunity for
a hearing, which may have otherwise applied to the above referenced Market Conduct Examination; and

WHEREAS, Prudential hereby agrees to the imposition of the ORDER of the Director set forth
below and as a result of Market Conduct Examination # 0305-21-LAH further agrees, voluntarily and

knowingly to surrender and forfeit the sum of $7,373.%.



NOW, THEREFORE, in lieu of the institution by the Director of any action for the
SUSPENSION or REVOCATION of the Certificate(s) of Authority of Prudential to transact the
business of insurance in the State of Missouri or the imposition of other sanctions, Prudential does
hereby Volumarlly and knowingly waive all rights to any hearing, does consent 10 the ORDER of the
Director and does surrender and forfeit the sum of $7,373. % such sum payable to the Missouri State

School Fund, in accordance with §374.280, RSMo.

DATED: 7/4454 4 é / W
James Ay Iy, Se%’ ice President
<ntial Insdrance Company of America




MARYLAND INSURANCE * BEFORE THE INSURANCE
ADMINISTRATION * COMMISSIONER
200 ST. PAUL PLACE, SUITE 2700 *
BALTIMORE, MARYLAND 21202 *
*
V. *
*
* Case No. MIA- 20\\- OG- 03 q
THE PRUDENTIAL INSURANCE  * MIA File No.:
COMPANY OF AMERICA *
*
*
*
* % * * * * * * * * * *
CONSENT ORDER

The Maryland Insurance Commissioner (the “Commissioner”) and The
Prudential Insurance Company of America (“Prudential”) hereby represent and
acknowledge that they enter into this Consent Order as follows:

EXPLANATORY STATEMENT

A)  This Consent Order is issued pursuant to Insurance Article, §§ 2-
108, 2-204, and any other applicable sections of the Insurance Article, Md. Code
Ann.

B)  Prudential currently holds a Certificate of Authority from the State
of Maryland to operate as an insurer in the State of Maryland.

C)  Through the course of an investigation, the Maryland Insurance
Administration (“Administration”) learned that Prudential issued 62 Long Term
Care Insurance Partnership policies (“LTC Partnership policies”) without having
satisfied the requisite certification requirements in order to issue those policies.
This conduct violatess COMAR 31.14.03.03A. In addition, the investigation
demonstrated that Prudential used forms during the application process that had
not been approved for use in the State of Maryland, in violation of §§ 12-203 and
18-103 of the Insurance Article. Prudential failed to use applications approved for
use with the LTC Partnership policies in violation of the Code of Maryland
Regulations (“COMAR”) 31.14.03.06. Prudential was unable to provide
documentation for 4 applicants who did not choose the 5% compounded annual
inflation option, that the applicant had rejected the 5% compounded annual
inflation protection as required by COMAR 31.14.01.12]J and 31.14.03.05F.

{00054350.DOC / 2}



D)  The parties to the Order agree to resolve the specific allegations
described in this consent order in order to avoid further proceedings.

E)  Nothing in this Consent Order shall be construed as a waiver of
Prudential’s obligation to comply with any State law or of the Commissioner’s
right to proceed in an administrative or civil action for any violations of the
Insurance Article. Nor shall anything herein be deemed a waiver of Prudential’s
right to contest such proceeding by the Commissioner. Furthermore, nothing
herein shall be construed to resolve or preclude any actions that may be brought by
other parties.

ORDER

THEREFORE, it is ORDERED by the Commissioner, and Consented to by
Prudential that:

1) Prudential shall pay an administrative penalty to the State of
Maryland for the violations stated herein in the amount of seventy-five thousand
dollars ($75,000.00), which shall be contemporaneously paid with the execution of
this Order,,. ‘

2) Prudential shall take the following corrective actions:

a) Prudential shall contact the 61' insureds that were issued LTC
Partnership plans prior to the date Prudential received its
certification from the State of Maryland.

b) Prudential shall provide notice to the 61 insureds offering them
the following options via a notification letter that the insured has the
option of selecting to:

(i) keep their current coverage as a non-LTC Partnership
policy with the same premium and other terms and conditions, but
that Prudential will provide these insureds with a replacement non-
partnership schedule page and provide a clear statement to the
insureds that the coverage they purchased has been in place since the
effective date and is not and never has been eligible under the

~ ! During the course of the investigation, one of the insureds made an election to
have Prudential issue an individual non-long term care insurance Partnership
policy, rather than an individual LTC Partnership policy.

£00054350.D0C / 2}
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Maryland Qualified State Long-Term Care Insurance Partnership
Program; or

(1) that Prudential will rescind the insured’s existing
coverage and issue to the insured, without new underwriting, a LTC
Partnership policy schedule page, using as the effective date a date
after the LTC Partnership policy was certified by the Administration
for use by Prudential, and using as the insured’s age the date when
the initial individual long term care insurance policy was written for
purposes of premium, and that the amount of premium previously
paid by the policyholder will be credited towards premium owed
under the L TC Partnership policy issued; or

(i11)  that Prudential will provide a full refund of the
premiums paid and notify the insured that should the insured choose
this option that the insured will have no long term care insurance
coverage. '

¢) Prudential shall have the notification letter, described in
subparagraph (2)(b) of this paragraph, reviewed and approved for
compliance with this Consent Order by the Administration prior to
use.

d) Prudential shall mail the Administration-approved notification
letter to the insureds advising them of Prudential’s error, setting
forth the options described in subparagraph (2)(b) of this paragraph,
and informing the insureds that a producer will contact them to
review the options and complete the appropriate paperwork.

e) Prudential may pre-populate the LTC Partnership policy-
approved application forms using the information contained in
Prudential’s existing application files for the 61 insureds.

f) Prudential shall not conduct new underwriting of those insureds
who choose to have Prudential issue a compliant LTC Partnership
policy under the same terms as the insured previously selected.

g) Prudential shall provide each insured with at least 30 calendar
days during which the insured may choose any option described
under paragraph (2)(b). The notification letter shall explain that the
failure of the insured to make a selection within 30 calendar days
after receipt of the letter will result in the policy being treated as a
non-LTC Partnership policy and that Prudential will replace the



policy schedule page with a policy schedule page indicating that the
policy is not a LTC Partnership policy. If the insured selects option
(2)(b)(i1), Prudential shall obtain a Delivery Receipt reflecting the
rescission of the non-LTC Partnership policy and the receipt of the
new LTC Partnership policy.

3) This Consent Order is the Final Order of the Commissioner in this
matter. As such, this Consent Order is subject to disclosure under the Maryland
Public Information Act found in Md. Code Amnn., State Government, § 10-
613.(2009 Repl. Vol.).:

THERESE GOLDSMITH
INSURANCE COMMISSIONER

Signature on file with Orignal

By: Brenda Wilson, Associate Commissioner
Life & Health Unit

é- 22~
Date
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CONSENT OF THE RESPONDENT

The Prudential Insurance Company of America

The Respondent, The Prudential Insurance Company of America hereby
consents to the entry of this Consent Order in Case No. MIA-
A0 -0, - ng_ , and to the terms contained within. Furthermore,

Aidre. F  hocite acknowledges that she/he has the authority to enter
into this Consent Order and bind the insurer to the terms of this Order.

Signature on file with Orignal

4/6/1J

Date

Signature on file with Orignal

. (93
Witness

b]w‘l{

Date
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CONSENT ORDER

The Maryland Insurance Commissioner (the “Commissioner”) and The
Prudential Insurance Company of America (“Prudential”) hereby represent and
acknowledge that they enter into this Consent Order as follows: |

EXPLANATORY STATEMENT

A)  This Consent Order is issued pursuant to Insurance Articlé, §§ 2-

108, 2-204, and any other applicable sections of the Insurance Article, Md. Code

B)  Prudential currently holds a Certificate of Authority from the State
of Maryland to operate as an insurer in the State of Maryland.

C)  Through the course of an investigation, the Maryland Insurance
Administration (“Administration”) learned that Prudential issued 62 Long Term
Care Insurance Partnership policies (“LTC Partnership policies”) without having
satisfied the requisite certification requirements in order to issue those policies.
This conduct violates COMAR 31.14.03.03A. In addition, the investigation
demonstrated that Prudential used forms during the application process that had
not been approved for use in the State of Maryland, in violation of §§ 12-203 and
18-103 of the Insurance Article. Prudential failed to use applications approved for
use with the LTC Partnership policies in violation of the Code of Maryland
Regulations (“COMAR”) 31.14.03.06. Prudential was unable to provide
documentation for 4 applicants who did not choose the 5% compounded annual
inflation option, that the applicant had rejected the 5% compounded anmual
mflation protection as required by COMAR 31.14.01.127J and 31.14.03.05F.

{00054350.D0OC / 2}
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

In re Prudential Insurance Company of | Master Case No. 3:1hd-02208MAP
America SGLI/VGLI Contract Litigation
THIS DOCUMENT RELATES TO:
All Cases

Judge Michael A. Ponsor

STIPULATION OF SETTLEMENT

This Stipulation ofSettlement (“Agreement”), dated Ju#9, 2014, is made and entered
into by and between Plaintiftsevin Lucey Lorene Davey, Karen MeredithorgeCastrq
Alexis Witt, Commander Drema Parsons, Colonel George D. Patrin, Abraham Wheeler, Jr.,
Priscilla Nueveand Barbara Phillips6llectively, “Representative Plaintiffs”), on behalf of
themselves and the Settlement Cl@ssdefined beloyy andDefendant The Prudential Insurance
Company of America (“Prudential”) (collectivelthe ‘Parties”), by and through their respective
counsel, to settle and compromise the claims asserted by RepresentativésRiaibghalf of
the themselves and the Settlement Ciatse Consolidated Amended Complaff€@AC”) filed
April 18, 2011, in the above-captioned mulistrict litigation (the “Litigation”), according to
the terms and conditions herein and subject to approval by the above-captioneitheourt (

“Court”).
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l. PRELIMINARY CERTIFICATION OF SETTLEMENT CLASS

The Parties stipulate, for settlement purposes only, to certification adlibveihg
plaintiff settlement clasdi{e “Settlement Clas:
All individuals (a) who were beneficiaries of the group life
insurance contract between the Department of Veterans Affairs and
The Prudential Insurance Company of America for
Servicemembers Group Life Insurance ("SGL{ihcluding the
family coverageprovided by Public Law 1074 ("Family SGLI"))
and/orVeterangGroup Life Insurance ("VGLI";)(b) who made
claims (oron whose behalf claims were made) for lump sum

benefits prior to November 2010, af@) whose claims were
settled by Prudentighrough the use of an Alliance Account.

IIl.  THE BENEFITS OF SETTLEMENT

Representative Plaintiffs allege in t8AC that Prudential, in administering group life
insurance programs for military service members, veterans, and théiesafailed to pay the
deathbenefits orthe SGLI, Family SGL) and VGLI group life insurance policy in a lump sum
as required by federal law and thaicy when itinsteadsettledthose benefits throughe
establishment odn interesbearing retained asset account (“Alliance Accoufai)each
beneficiary. Although Representative Plaintiffs belietieeir claimshave merit after discovery
andextensive motion practice Representative Plainfifly appreciatehestrengths and
weaknesses of their claims and #ttendant riskand uncertain outcome of the Litigation.
Representative Plaintiffsave alsa@onsidered the expense and length of continued proceedings
that would be necessary to prosedbtsr claimsagainstPrudential through trial and appeal, as
well as the difficulties and delays inherent in such litigation. Based on thaiagea of all of
these factors, and following vigorous, artesgth negotiationsand mediation under the
auspices of the CoyrRepresentative Plaintifland their attorneys (“Class Counsel”) have
determined that this Agreemertnfers substantial benefits upon thembers of the Settlement

Class(“Class Members™and is fair, reasonable, and in the best interests @dtiementClass.
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[I. PRUDENTIAL 'S DENIAL OF WRONGDOING

Prudentialdenies all of the material factual allegati@msl legal claims asserted in the
Litigation, including any and all charges of wrongdoing or liability arising out of any of the
conduct, statements, acts or omissions alleged, or that could have been allegddtigation
and maintain that these clarhave no factual or legal merit. By order dated November 22,
2013, the Court issued an order concluding that: (1) “none of the named Plaintiffs inehis cas
suffered a cognizable legal injury”; (2) “Plaintiffs are not entitlednp @amages based on
delay” and (3) “in light of the absence of any evidence of cognizable harntjfaire not
entitled to disgorgement as a remedy.” Memorandum and Order Regarding Sargplem
Briefing, 112-md-2208-MAP, Docket No. 205, Nov. 22, 2013, at *2. Nonethelesglentialhas
concluded that further conduct of the Litigation would be protracted and expensive, anithat it
desirable that the Litigation be fully and finally settled in the manner and upterthe and
conditions set forth in this Agreement. This Agreement is for settlement pupdgesd shall
have no precedential value in any future litigation. Prudential expressly deyiksdity to
any Class Membdor any purpose and states that this Agreement was entered into solbky for t
purpose of settling and compromising disputed claims and to avoid the cost of litigati@an and f

no other purpose.

V. SETTLEMENT CONSIDERATION
A. Creation of the Common Fund Escrow Account

Pursuant to this Agreement, a common fund shall be created under the jurisdiction and
control of the Court for the purpose of making cash maymto individual class members
(“Common Fund”). A Common Funascrow account shall be createithin fifteen (15)

calendadays after the Agreement is executed and shall be under the control of the Court
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(“Common Fund Escrow Account”)The SettlemenAdministratorshall be responsible for all
administrative, accounting, and tax compliance activities in connection with then@ofund
deposited in the Common Fund Escrow Account, including any filings necessary to obtain
Qualified Settlement Fund status pursuant to Treas. Reg. §1.468B-1 for the Common Fund
Escrow Account.Prudentialwill provide tothe SettlemenAdministratora W=9 or other
documentation necessary to facilitate obtaining Qeali$ettlement Fund status for the
Common Fund Escrow Account pursuant to Treas. Reg. 81.468B-1. All costs and expenses
associated with all administrative, accounting, and tax compliance activities@bnt@on

Fund and Common Fund Escrow Account shall be paid by Prudential.

B. Cash Payment to Each Class Member

As consideration for this Agreement, later than seve(i) calendadays after the
Effective Date (as defindaelow in Section X), Prudential will transfer an amount into the
Common Fundescrow Acount equal to the total number of Class Members who have not
timely exercised the right to opt out in compliance with the Class Noticbe determined by
Prudential’s recordsvith the assistace of theSettlemenAdministrator- multiplied by one
hundred twenty-five dollars ($125.00)he Parties presently estimatetttieere are
approximately sixtyseven thousand (67,000) Class Members, and that Prudential will pay
approximatelyeight million, four hundred thousand dollars ($8,400,000) into the Common Fund
Escrow Account.

The Parties agree that the Individual Payments do not constitute or othrepvesent
interest allegedly owed ©Glass Memberby Prudential.

No later than twentpne (2] calendar days after the Effective Date, the Settlémen

Administrator will maila paymenfrom the Common Fund Escrow Accouoyt checkof one
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hundred twenty-five dollars ($125.00) (the “Individual Paymetat'@achClassMemberwho
hasnot timely exercised the right to opt outcompliancewith the ClassNotice (as defined
below). Any interest that accrues on amounts in the Common Fund Escrounfsball be
deemed to be part of the Common Fandshall not revert back tBrudential

For Individual Payment® Class Membenseturned as undeliverable and for which no
correct address can be located at the time the check is returned as undelivehaieaal
Payment checks that are not cashed wibm@ hundred twenty (12@alendaidays of the date of
mailing, or Individual Payments intended to be paid to Class Members who cannot lzflocate
whatever reasorcfllectively,“Uncashedndividual Payments”)the Settlement Administrator
will within one hundredifty (150)calendardays of the mailing of the Individual Payments pay

the sum of all suckincashedndividual Payments tthe Fisher House Foundation.

C. Charitable Donations

As additional consideration for this Agreement, Prudential will make charitable dosati
totaling twenty million, five hundred thousand dollars ($20,500,000) ovdivihgears
following the entry of Final Judgment (as defined herein), according to the ifodjgnocedures

As set forth below, the final decision on all charitable donations shall be made bgtRtude
1. Charities Selected By Prudential

Within thirty (30) calendaidaysafterthe Effective Datéthe “Initial Charitable Donation
Date”), Prudential will make charitable donations in the total amount of $4,000,000 farnot-
profit organization(s), institution(s), and/or charity(ies) devoted to veterahs dited States
Armed Services and/or their families (referred to herein as “CharitablatiborRecipier(s)’).
No later than one year after the Initidé&itable Donation Dat&rudential willmake asecond

donation of four million dollars ($4,000,000) to Charitable Donation Recipierti@)ater than
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two years after the Initial Charitable Donation Date, Prudential wikenaathird donation of four
million dollars ($4,000,000) to Charitable Donation Recipient(s). No later than traesafter
the Initial Charitable Donation Date, Prudential will make a fourth donatioruohfdlion

dollars ($4,000,000) to Charitable Donation Recipient(s). No later than four viearhaf

Initial Charitable Donation Date, Prudential will make a fifth andlfttwanation of four million
dollars ($4,000,000) to Charitable Donation Recipient(s). In performing its obligations unde
this SubsectiontV.C(1), Prudential will consider in good faith suggestions made by
Representative Plaintiffs as to potential Chatédbonation Recipient(s). As part of its
decisionmaking process to determine Charitable Donation Recipient(s), Prudetit@@iowide

a list of potential recipients to Representative Plaintiffs and will in its discretioideo@sy
comments from Representative Plaintiffs in determining which organizations egilee
donations under this Agreement. Prudérstinell retain final discretion over the choice of all
Charitable Donation Recipient(s) and the amounts paid to each Charitable DonaijpenRetc
each yearso long as the total donation amount to all Charitable Donation Recipients is
$4,000,000 per year. Prudential may, in its discretion, designate one or more new ant differe

Charitable Donation Recipient(gach year.
2. Charitable Donations in the Names oRepresentative Plaintiffs

Also within thirty (30) calendaidaysafter the Effective DatéPrudemial will make
additional donations the name of the Representative Plaintiifthe total amount of five
hundred thousand dollars ($500,000) to the Charitable Donation Recipients agreed upon by

Prudential anddentified in the attached Exhibit C.
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D. Incentive Awards, Attorneys’ Feesand Expenses

Above and beyond the settlement consideration described in Subsection IV(B) and (C
above, and without diminishing in any way the benefits afforded to the SettlemssituGtier
this Agreement, Prudential agrees to pay to &mgresentative Plaintiff an incentive award in
accordance with Section IX of this Agreemeanibject to Court approval, as full and complete
compensation for their service as Represent&tiamtiffs. Prudentialill pay these amounts in
addition to any benefits thRepresentative Plaintiffs are entitled to receive as Class Members
Prudentiawill not oppose or support any application for approval of or objection to an incentive
award madeén accordance with the terms of this Agreemertie approval of an incentive
award in any particular amount is not a condition of this Agreeriiéetincentiveawards are
not conditioned omRepresentativllaintiffs’ support for the Settlement.

Above and beyond the settlement consideration described in Subsection IV(B) and (C
above, and without diminishing in any way thenefitsafforded to the Settlement Class under
this Agreement, Prudential agrees to p#tprneys’ fees and expenses in accordance with Section
IX of this Agreement, subject to Court approval. Prudemtithinot oppose or support any
application for approval of or objection to attorneys’ fees and expensesmam®rdance with
the terms of this Agreement. The approvatbdrneys’ fees and expensesany particular
amount is not a condition of this Agreemertie fee and expensavards are not conditioned on

Class Counsel’'s support for the Settlement.

E. Settlement Administrator

The Parties will request the Court to appoint Gilardi & @lee “Settlement
Administrator”) tofulfill the duties set forth in this Agreement, including but not limitetht®

administration othe progranof notice to the Settlement Clasise administration athe
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Common Fund Escrow Account, the mailing of the Individual Payments, and the payment of the
Uncashedndividual Payments to a Charitable Donation Recipient as set forth above. Rdudenti
will pay all expenses of or otherwise incurred by the Settlement Administregardless of
whether the Agreement becomes final

Except as provided in this Agreement, Prudential shall not be liable for any eestif
expenses of the Representative Plaintiffs, the Class Menabehgir counsel, experts, advisors,

agents, or representatives.

F. Rightsof Opt Out or Objection

1. Opt-Out Process

Class Members shall have foffiye (45) calendar days from the date that@tess
Notice is mailed to opt out of the Settlem@tass. Optoutrequest must be postarked by the
date approved by the Court and specified inGlassNotice (the “Optout Deadline”).To
exercise the right to opt out, the Class Member ningggre the @t-out Deadlinesendto the
SettlemenAdministratorawritten request for exclusiahat complies wittihe instructions in
the Class Notic€’Request for Exclusion”). Except for those who have properly and timely
opted out, Class Members will be bound by this Settlement arkrtheJudgment. AClass
Member who elects to opt out of the Settlement Claiis(i) not be bound by any orderstbe
Final Judgment entered in this Litigatioi) oot be entitled to relief under thisgreement (iii)
notgain any rights by virtue of thikgreementand(iv) notbe entitled to object to any aspect of
this Agreement

The right to opt out is an individual decision by each Class Member and no person or

entity, specifically including counsel, may exercise the right to opt out on ludteaibther
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person or entity,>&ept foralegal guardian of a Class Memlmrsomeone with similar legal
status Class Members cannot exclude a group of Class Members or a class of CléssdMem
The SettlemenAdministrator will provide to the Parties and the Court within seven (7)
business days of the Opt-oue&dline a repoitentifying all timelyRequests for Exclusion.
The reportwill statethe number and identity of those Class Members who have validly requested

exclusion from th&ettlementlass.

2. Objections

Class Members shall have foffiye (45) calendar days from the date tGédssNotice is
mailed toobjectto any aspect of this Agreemdtite “Objection Deadline”) A Class Member
who intends to object must, onleefore theDbjection Deadline, submat writtenobjection that
includes: the objector'same and addressvidence of membership in the Settlement Clidies,
basis for the objection, all arguments and authority supporting the objextibany evidence
supporting the objection. An objection will be deemed submitted and will be considered by the
Court onlyif it is postmarked by thé&bjection Beadline set forth in the Class Notice and mailed
to the Court, tcClass Counseind to Prudential’s Counselt(the addresseprovided in the Class
Notice). Itis theresponsibility of the objector to ensunmely receipt ofthe objection by the
Court, Class Counsel and Prudential’'s counsel.

The Class Member must also provide a statement whether the objector intendsito appe
at theFinal Approval Hearing (as defined below), either with or without counsel. dhjestor
intends to appear at thenBl Approval Hearing through counsel, his/fiisrcounsel must file a
notice of appearance with the Court within ten (10) business days after the objeptish is

marked.
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V. CLASS NOTICE AND SETTLEMENT ADMINISTRATION

Within ten (10) businessays after the Court entdts order preliminarily certifying the
Settlement Class and preliminarily approving the class setttlegpnevidedin this Agreement
(the “Preliminary Approval Ordé&y, Prudentialvill provide theSettlemenAdministrator with
the name, Social Security number, and last-known addresadbrClass Member (to the extent
it is available). The Settlemen®Administratorwill verify and update the addresses recefveah
Prudential. No later than thirty (36alendadays after the Court enters the Preliminary
Approval Order, te Settlement Administrator will seradcopy of a detailed notic# pendency
and settlemergubgantially in the form set forth as Exhibit B to this Agreeméimé¢ (‘Class
Notice”) to allClass Memberby First Class U.S. MailThe entirecost of providing notice to
Class Members in th@anner agreed to by the Parties and approved by the GQaigll other
costs of thesettlemen®Administrator,will paid by Prudential without diminishing any other
benefit to the Settlement Class under this Agreemienthe eventhis Agreement is not
approvedr is terminated for any reason before the Effective Datg,portion of the notice and
administration costs already spent ediborne by Prudential and nonrefundable.

The SettlemenAdministrator shall establish and maintain a settlement website
(“Settlement Website”), as well ag Post Office box foreceipt of Rquests for Exclusion or
other communications from the Cladembers The ClassNoticewill be posted on the
Settlement WebsiteThe SettlemenAdministrator will respond to any Class Member inquiries
and will providecopiesof all such correspondent®the Partiestounsel upon request.

The Settlement Administrator will administéee Common Fund Escrow Account and
mail the Individual Payments to Class Members t€ilks Members by First Class U.S. Mail.
The Settlement Administrator will alspay theUncashedndividual Payments to a Charitable
Donation Recipient according to the procedures set forth in Section IV, abbgesntirecost of
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mailing Individual Payment® Class Mmberslike all other costs of the Settlement
Administrator,will bepaid by Prudentialvithout diminishing any other benefit to the Settlement
Class under this Agreement

Subject to the approval of the Court, Class Counsel and Prudential shall have the right to
approve the content and methods of all notice activity conducted ISgettlement
Administrator. Class Counsel and Prudensahkll alscapprove the form and content of the
Settlement Website. If the Parties are unable to agree on the foontent, the Parties agree to
submit such issues to the Court for binding resolution, and no appeal may be taken from such
disposition or resolution.

The SettlemenAdministrator will periodically and upon request provide reports to Class
Counsel and Prudéal regarding efforts to provide notice to Class Members and related
expenses

The SettlemenAdministrator shall maintain a list of all Class Members who cannot be
located or whose mailings of the initial notice of settlement were returned dveraite. The
SettlemenAdministrator shall also maintain a list of bBlhcashedndividual Payments and pay
the totalUncashedndividual Payment amount to a Charitable Donation Recipient, according to
the procedures set forth above.

VI. MUTUAL RELEASES

Uponthe Effective Date, Representative Plaintiffs, Class Counsel, and each and every
Class Membewho has not timely and validly opted out of the Settlement, and their successors,
heirs, assigns, agentsjsts,attorneys or anyone acting on their behedfilectively, “Releasing
Persons”), shall, and shall be deemed as oEffextive Date and by operation of tHénal
Judgment (as defined herein), t):Have, fully, finally, and forever released, relinquished, and
discharged The Prudential Insurance Company of America and its pastf paesefuture
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parents, subsidiaries, divisions, affiliates, predecessors, successorssjistacg&holders,
benefit plans, officers, directors, employees, trustees, agents, and any leQtei
representatives, and the predecessors, heirs, executors, administratessoss@nd assigns of
each of the foregoing (collectively, the “Released Persons”) from anylasidials, debts,
liabilities, obligations, covenants, promises, contracts, agreements, and/otiaidi¢aany
extent, or in any way, made or which could have been made, known or unlansmy at of,
resulting from, connected with cglating tothe facts, circumstances, matters, transactions,
occurrences, representations, statements and omissions allegedLitngti®n, including the
settlement of claims for life insurance benefits underSarvicemembers Group Life Insurance
Contract between the Department of Veterans Affairs and Prudential throudimaneA
Account, andany claim for attorneys’ fees or expenses of any type arising therefrom
(collectively, “Released Claims”); and)(have covenanted not to sue the Released Persons
based on any Released Claims. The Rele@kgthsdo not include claimezgardingrights to
the moniesurrentlyheld in Alliance Accounts ithe names of Class Membensd do not
include disputes ovehe properbeneficiaryof the life insurance benefiteom SGLI, Family
SGLI and VGLI life insurance.

Uponthe Effective Dat@and in consideration of the releases describédisrsectiorand
this Agreementand for other valuable consideratitime Releasin@ersonshall be completely
released, acquitted, and forever discharged from any and all claims, demaaods, swits,
causes of action, whether class, individual, or otherwise in nature, whethdydirect
representatively, derivatively or in any otlapacity that the Released Persewsr had, now
have, or hereafter can, shall, or may have on account of, related to, or in anysimgyoart of,

any and all known and unknown, foreseen and unforeseen, suspected or unsuspected injuries,
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damages, and ¢hconsequences thereof relating to any act or omission of the Releasings Perso
concerning the institution, prosecution, assertion, settlement or resolutionLitighgon orthe
Released Claims

The Parties expressly understand thiatgiples of lawsuch as Section 1542 of the Civil
Code of the State of California provides that a general release does not examdgavhich a
creditor does not know or suspect to exist in his favor at the time of executing dsendieh,
if known by him, must hae materially affected his settlement with the debiit.the extent
that, notwithstanding the choice of law provisions in the Agreement, California orlatheray
be applicable, the Partibgreby agree that the provisions of Section 1542 and albsifederal
or state laws, rights, rules, or legal principles of any other jurisdictiochwhay be applicable
herein, ardy this Agreementnowingly and voluntarily waived and relinquisheth respect to
the Released Claims, and the Parties hereby agaeacknowledge that this is an essential term
of this Release. The Partiasknowledge that they may hereafter discover facts in addition
different from those that they know or believe to be true witheesto the subject mattef this
Agreemenor theLitigation, butthatit is their intention to fully and finally settle and release the
Released Claimsotwithstanding the discovery or existence of any such additionalfereait

facts and notwithstanding any mutual mistake of law or fact biyartees.

VIl TAXES

The Parties make no representation as to any tax consequences of this Agreawctent.
Class Menberwill be responsible for any tax consequences arising from, related to, or any way
connected with the relief afforded ham, her or it under this Agreement. Individual Payments

and Incentive Payments mailed to Class Members shall be accompaniedtimg advising
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Class Members to cealt with a tax advisor regarding the potential tax consequences of this

Agreement.

VIII. PRELIMINARY APPROVAL ORDER; FINAL APPROVAL HEARING

The Parties agree to jointly move to continue and stay all proceedingsy étahe
Litigation through the Final Approvaflearing

Within five (5) business days of the execution of this Agreement, the Raittigsntly
submit the Agreememandits exhibitsto the Court and apply for@iminaryapproval of the
settlementand for entry of the Preliminary Approval Order. A proposed Preliminary Approval
Order is attached as Exhibitta this Agreementbut may be modified by the Court so long as
the modification is consistent with this Agreemenbtherwise approved by the Parties.

Within thirty (30) calendar days of the Court’s entry of the Preliminggréval Order,
the SettlemenAdministrator shall set up the Settlement Website and matldgmsNotice to
Class Members as described above.

The Parties will request that the @bset a hearing on a ddtety-five (45) calendar
days after th®©pt-out Deadline and the Objection Dead|inethe next available date on the
Court’s calendar thereafter, for a hear{tige “Final Approval Hearing”pn whether the
Settlement Class shtal be finally certifiedwhether the Agreemestould be approved by the
Court, whether th€&inal Judgment should be entered, and whether Prudential’'s payment of
incentive awards anattorneys’ fees should be approvethe date, time, and place of this
hearing will be included ithe ClassNoticeand on the Settlement WebsitEhe Partiesvill
submitthe motionsfor final settlementapproval, including any memoranda or other materials in
supportthereof no later than thirty (30) calendar days before thallApproval Hearing.Class

Counsel willmove for approval ofees, expenses and incentive awardsagt twentyone (21)
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days prior to th®bjection Deadlingor such other date set by the Court. Any objection to these
motions shall be filed no later than fourteen (14) calendar days beform#h@pproval
Hearing. Any reply by the Parties in support of the motions shall be filed nehateseven (7)

calendar days before tiknal Approval Heaing.

IX. ATTORNEYS’ FEES, EXPENSES AND INCENTIVE AWARDS

Prudential will, subject to Court approval, pay Class Counsel’'s attorfemgih the
amountof nine million, seven hundred thousand dollars ($9,700,000), and Class Counsel
expenseicurred in the Litigatiomot to exceed theamountof five hundred thousand dollars
($500,000). Class Counsel will apply for Court approvahesepaymens. These payments
shall be in addition to and not in lieu of any other consideration in this fegiree

Prudentialwill , subject to Court approval, pay incentive awards for the ten
Representative Plaintifis an amounof ten thousand dollars ($10,000) eaClass Counsel will
apply for Court approval dhesepayments. These payments shall be in addition to and not in
lieu of any other consideration in this Agreement. Any such amounts shall be subjec
withholding for taxes to the extent required by law.

The Parties contemplate that the Court’s approval Prudential’s paymerdroégs fees
andexpenses to Class Counsel will be set forth in an order separate from the Judgment.
Prudential agrees not to appeal, and expressly waives any right to appeal, ther@ng s
Prudential's payment of attorneys’ fees, expenses and incentive awaoteidance with this
Agreementor to support in any way an appeal by any other person or entity of the same.

Incentive awardsin the amount approved by the Court, shall be pgidheckto the

Representative Plaintiffs withiiourteen(14) calendadays after the Effective Date

15/22



Case 3:11-md-02208-MAP Document 256 Filed 08/01/14 Page 16 of 23

Attorneys’ fees and expenses, in the amount approved by the shalltye payable by
wire to an account established for that purposé&h®y/DanielD. King Law Firm PLLG Kerr &
Wagstaffe LLP and Scott Scott Attorneys atLaw, LLP (collectively, “Lead Counsel®vithin
fourteen (14xalendar days after the Effective Dateead Counsel shall provide wire
instructions and other necessary documentation to effect the wire transacsCounsel will
determine the amount ofde and expenses from any fee or expgagenent approvely the

Court to be paid to oth&lassCounsel.

X. PUBLIC COMMUNICATIONS REGARDING SETTLEMENT

Neitherthe Parties nor their counsel will make any public statement regdhding
proposedsettiementThe Parties or their counsel may, howewsakepre-Final Approval
Hearingdisclosures to comply with applicable law or existing contwagt any submission to or
filing with the Court and counsel for the Parties may respond to communications from
individual Class Members.

TheParties shall exchange drafts prior to issuing any press release anndbi@cing
settlement, its preliminargpproval by the Courits final approval by the Court, and/or its
implementation The Parties shall only issue such press releases upon prior review and approval
by the opposing Party, which shall not be unreasonably withheld. The Parti@sthen/
counsel may post the agreepen press release on their respective websites.

If contacted by the presmvestors or analystt any timethe Parties wilbnly direct the
inquiring party to any approved press release, the Class SettlementeMabiie motions and
briefing filed with the Court.EachPartywill notify the othepartyin writing within three (3)

business daysf suchinquiries.
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Representative Plaintifiand Class Counselbree not to make any statement, directly or
indirectly, oral or writter(including, without limitation, on social media and the internst)ich
criticizes, disparages or which is intended or could reasonably be expected to demage t
business or reputation of Prudential p&ggents subsidiariesaffiliates, officers, directors,
employees, or counsel. Prudential agrees not to make any cogideatesni directly or
indirectly, oral or writtenwhich criticizes, disparages or which is intended or could reasonably

be expected to damage thasiness or reputation Blepresentative Plaintifisr Class Counsel.

XI. CONDITIONS FOR EFFECTIVE DATE, FINAL APPROVAL,
TERMINATION, AND EFFECT THEREOF

The Effective Date of this Agreement is the first date on which all of the fokpewents

have occurred:

1. Entry of a Preliminary Approval Order in substantially the same form dsrtet

in Exhibit A;

2. Entry of the Judgment by the Cofirtally certifying the Settlement Classnd
finally approvingthe Agreemenftollowing Class Noticeand the Final Approval

Hearing (“Final Approval”); and
3. The Judgment has become a Final Judgment.

“Judgment” means the judgment entered by the Court approvigteemenin all material
respects. The Parties agree to use their best efforts to negotiate in goagbfattproposed
form of a JudgmentFinal Judgment” means)(if no appeal from the Judgment is filed, the date
of expiration of the time for the filing or noticing of any appeal from the Judgrae(t) if an

appeal from thdudgment is filed, the date thadgment is no longer subject to any further
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appellate review, whether becaube Judgment was upheld in all material respects and/or the
appeal was withdrawn or otherwise dismissed

If this Agreement is not approved by the Court as submitted, or othdailsse become
effective in accordance wiils terms, the Parties wible restored to their respective positions as
they existed on the day before signing this Agreemétowegver, the Parties agree that, at that
time, they will attempin good faithto renegotiate the terms of this Agreemperih such event,
the terms angrovisions of this Agreement and all negotiations, proceedings, documents
prepared, and statements made in connection herewith shall be without prejudice ancwill ha
no further force or effect with respect to the Parties, shall not be deemed touedns be an
admission or confession by the Parties of any fact, matter or proposition, aindwvill not be
used in this Litigation or in any other proceeding for any purpose, includingexassnation
and impeachmengxcept to enforce or interpret the terms herein in any dispute between the
Parties, and anjudgmentor orderentered by the Court in accordance with the terms of this
Agreement will be treated as vacatednc pro tunc.

Prudential shall have the right, but not the obligation, to withdiram the Settlement
and terminate this Settlement Agreementfikrathe occurrence of the Opt#oDeadline and the
submission of the report identifying all timely Requests for Exclusion from titlerSent
Administrator as described in Subsection IV(E)(1), above, the number of Classekewho
properly and timely exercise their right under this Agreement to excludegh@si$rom the
Settlement Class exceeds the number set forth in a separate confidential agreement
(“Confidential Termination Agreement”)in the event that Prudential wishes to exercise its right
to terminate the Settlement Agreement, Prudential must notify Lead Counsel ohiti®mte

withdraw from the Settlement Agreement and terminate this Agreement in writing, setren
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(7) busnessdays after receipt of the Settlement Administrator’s report identifying all timely

Requests for Exclusion.

XIl. ADDITIONAL PROVISIONS

The Parties acknowledge that it is their intent to consumanggitlementof all claims
asserted in theitigation, and they agree to cooperate to the extent reasonably necessary to
effectuate and implement all terms and conditions of this Agreement and tsexieer best
efforts to accomplish the foregoing terms and conditions of this Agreement.

The Parties intend the Agreementbe a final and complete resolution of all disputes
between them with respect to the Litigation. Rggeementompromises claims that are
contested and will not be deemed an admission by any Party as to the meritslaihany c
defense, othe certifiability of any class. The Parties agree that the consaeptivided to the
Settlement Class and the other terms oftgeeementvere negotiated in good faith by the
Parties, and reflect a settlement that was reached voluntarily afteittatine with competent
legal counsel.

This Agreement shall be binding upon, and inure to the benefit of, Prudential and its
successors and assigns. Uplom Effective Datgthe Agreemenshall be binding upon, and
inure to the benefit of, Representative Plaintiffs and all other Class Memhbertsave not
timely exercised the right to opt out as provided inGlessNotice, and their heirs and assigns.

Neither this Agreement, nor any act performed or document executed pucsoiaint t
furtherance of this Agreement, is or may be deemed to be or may be used as anradmissi
evidence of, the validity of any Released Claims, or of any fault, omissiongewimg or
liability of Prudentiain any civil, criminal, or administrative proceeding in any court,

administrative agency, or other tribunal. The Released Pers®&tedeasing Persomsay file
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this Agreement and/or the Judgment in any action thgtbedrought against them in order to
support any defense or counterclaim, including without limitation those based oplpari
resjudicata, collateral estoppel, release, geith settlement, judgment bar or reduction, or any
other theory of claim preclusion or issue preclusion or similar defense or ainte

All agreements made and orders entered during the course of the Litigdditomgrto the
confidentiality of information will survive this Agreement unless later modifieddrgement of
the Parties or order of the Court.

All of the exhibitsto this Agreement are material and integral parts hereof and are fully
incorporated herein by this reference.

This Agreement and thexhibits attachedo it constitute the entire agreement among the
Parties, and no representations, warranties, or inducements have been madaiiy any P
concerning this Agreement or gghibits other than the representations, warranties, and
covenants covered and memorialized herein. Except as otherwise providedthefarties
will bear their own respective costs.

This Agreement may be amended or modified only by a written instrumend sigroe
on behalf of all Parties or their respective successergerest.

Class Counsel, on behalf of the Settlement Class, are expressly authorized by
Representative Plaintiffs to take all appropriate action required or pedirtotbe taken by the
Settlement Class pursuant to this Agreement to effectuate its terms, andrasslg»xauthorized
by Plaintiff Representatives to entnto any normaterial modifications or amendments to this
Agreement on behalf of the Settlement Class that Class Counsel deem appsabjatet to

agreement by Prudentiahd the approvdly the Court.
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Each counsel or other person executing this &aent or any of itexhibits on behalf of
any Party hereby warrants that such person has the full authority to do so.

This Agreement may be executed in one or more counterparts. All executeslgarist
and each of them will be deemed to be one andaime snstrument. A complete set of original
counterparts will be filed with the Court.

The Court will retain jurisdiction with respect to implementation and enforcement of the
terms of this Agreement, and Prudenéiatl its counsel, Representative Plaiaténd their
counsel, and each Class Member, hereby irrevocably submits to the exclusiretion®f the
Court for any suit, action, proceeding, case, controversy, or dispute retating Agreement,
and performance or breach of samill controversies or disputes relating to this Agreement,
and performance or breach of same, will be heard exclusively in the United Bistirict Court
for the District of Massachusetts.

None of the Parties, or their respective counsel, will be deemed the draftsr of
Agreement or itexhibits for purposes of construing the provisions thereof. The language in all
parts of this Agreement and itstebits will be interpreted according to its fair meaning, and will
not be interpreted for or against any of the Paudiethe drafter thereof.

This Agreement and thexhibits hereto will be construed and enforced in accordance
with, and governed by, the internal, substantive laws of the State of Massachiiketit

giving effect to that State’s choiad-law principles.

I

I
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IN WITNESS WHEREOF, the Parties have executed this Agreement and have caused this

Agreement to be executed by their duly authorized attorneys.

Dated:July 30, 2014

Counsel for Defendant: Counsel for Plaintiffs:

By: _/s Edwin G. Schallert By: _/s Daniel D. King

DEBEVOISE & PLIMPTON LLP THE DANIEL KING LAW FIRM,

Edwin G. Schallert
Maeve O’Connor
919 Third Avenue
New York, NY 10022
Tel: (212) 909-6000
Fax: (212) 909-6836

GOODWIN PROCER LLP
Michael K. Isenman
Richard M. Wyner

901 New York AvenuéN.W.
Washington, DC 20001
202-346-4000

Fax:(202) 346-4444

GOODWIN PROCTER LLP
Paul E. Nemser

Exchange Place

53 State Street

Boston, MA 02109
617-570-1000

Fax: 617-523-1231

Attorneys for Prudential
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Daniel D. King

Frost Bank Tower

401 Congress Ave., Ste. 1540
Austin, TX 78701
512-687-6278

KERR & WAGSTAFFE LLP
Michael von Loewenfeldt
100 Spear Street, Suite 1800
San Francisco, CA 94105
415-371-8500

Fax: 413-371-0500

SCOTHSCOTT, ATTORNEYS AT
LAW, LLP

Christopher M. Burke

707 Broadway

10th Floor

San Diego, CA 92101
619-233-4565

Fax: 619-233-0508

Attorneys for Representative Plaintiffs
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CERTIFICATE OF SERVICE AND PERMISSION TO SIGN

| hereby certify that this document filed through the ECF system will be sent
electronically to the registered participants as identified on the Notice dfdgliecFiling (NEF)
and email copies will be sent to all counsel of record.

| further certify that | have permission of each of the other signatoribsstdocument to
sign their names electronically and file this doemton their behalves.

Dated:August 1, 2014 /sl Michael von Loewenfeldt

Michad von Loewenfeldtro hac vice)
KERR & WAGSTAFFE LLP

101 MissionStreet, 18th Floor
San Francisco, CA 94105-1528
Tel: (415) 371-8500

Fax: (415) 371-0500
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