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EXHIBIT A  



IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO. 2:16-mc-14021-MARTINEZ/LYNCH 

 

 

 

THE PRUDENTIAL INSURANCE COMPANY  

OF AMERICA,  

        

 Plaintiff,      

          

  v. 

      

DARYL BANK,          

 

 Defendant. 

        ________   / 

 

 

PLAINTIFF PRUDENTIAL’S MOTION TO ENFORCE SUBPOENAS,  

FOR SANCTIONS AGAINST DEFENDANT DARYL BANK  

AND INCORPORATED MEMORANDUM OF LAW  

 

The Prudential Insurance Company of America (“Prudential”), pursuant to Fed. R. Civ. 

P. 45(g) and 81, 35 C.F.R. § 24, Trademark Trial and Appeal Board Manual of Procedure 

(“TBMP”) § 404.03(a)(2), and the Court’s inherent authority, respectfully moves the Court to 

enforce the subpoenas dated July 14, 2015, and enter judgment against Defendant Daryl Bank 

(“Bank”) as a sanction for his conduct, enjoin him from proceeding further in the Opposition and 

direct the United States Trademark Trial and Appeal Board (the “Board”)  to deem Mr. Bank’s 

application abandoned, and award of attorneys’ fees and costs related to his gun assault on 

Prudential’s process server, and as grounds states:  

I. Introduction 

This motion stems from Defendant Bank’s personal gun assault on Prudential’s 68 year 

old process server, Marcia Gillings: 
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Ms. Gillings was wearing her badge and the same sundress shown in this photo while she was 

serving the subpoena on Mr. Bank at his residence.  In broad daylight, Mr. Bank pulled a gun on 

her and chased her from his front door to her car.  Based on their investigation of the incident, 

the Port St. Lucie Police department issued an arrest warrant for Mr. Bank for three felonies: 

Aggravated Assault with a Deadly Weapon Without Intent to Kill, Assault on a Person 65 Years 

of Age or Older, and Resisting an Officer with Violence. 

These facts are undisputed and were corroborated by Mr. Bank himself during his 

interview with the police.  Mr. Bank’s sole excuse for his behavior is his entirely non-credible 

statement that he did not know she was a process server and thought she was a burglar.  The 

police reports also show Mr. Bank compounded his assault by fleeing the scene, failing to 

initially cooperate with law enforcement and destroying video evidence of his assault. 

This was the latest and most heinous incident in Mr. Bank’s efforts to obstruct discovery 

in the underlying trademark action.  The Trademark Trial and Appeal Board specifically noted 

that Mr. Bank’s behavior during his deposition prior to the gun incident was “wildly 
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inappropriate at best” and “troubling.”  See Ex. 1, Board Order, issued on December 22, 2015 

(“Order”). 

Because Mr. Bank’s bad conduct is extreme, calculated and not his first abuse in 

discovery in the underlying action, Prudential seeks the strongest sanctions available from the 

Court.  As is explained herein in detail, the case comes to the Court in an unusual procedural 

posture.  These types of discovery abuses are thankfully rare in trademark oppositions.   The 

Board has indicated that this Court, having issued the relevant subpoena, is the correct forum to 

consider Mr. Bank’s behavior and determine the correct remedy.  Prudential respectfully 

implores this Court to either find judgment against Mr. Bank or enjoin him from proceeding 

further on his pending trademark application at issue, and award Prudential its reasonable 

attorneys’ fees and costs directly related to the enforcement of the subject subpoenas.      

II. Background 

On February 4, 2014, Mr. Bank filed a trademark application for ROCK SOLID 

INVESTMENT for use with a variety of financial services.  Prudential filed its Notice of 

Opposition with the Board on the basis that Mr. Bank’s application overlapped Prudential’s 

previously-registered and long standing ROCK SOLID family of trademarks and created a 

likelihood of consumer confusion under Trademark Act Section 2(d), 15 U.S.C. § 1502(d), and 

dilution under Trademark Act Section 43(c), 15 U.S.C. § 1125(c).   

 In trademark opposition proceedings, discovery proceeds much like in federal civil 

litigation and includes interrogatories, document requests, and depositions.  During discovery, 

even before the assault, Mr. Bank made a show of demonstrating hostility and blatant disrespect.  

For example, during his deposition, he began reading a newspaper, and when asked about this, 

he replied, “Yes, I can multi task but you go right ahead.”  Ex. 2, Depo. Daryl Bank 96:20-25 
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(June 8, 2015).  Mr. Bank also chose to make his own objections to questions.  See, e.g., id. at , 

5:16-22 (Mr. Bank stating, “Asked and answered…I just didn’t want to hear the same questions 

again.  It will make it go a lot faster if you didn’t ask the same question.”); see also id. at , 11:21-

25; 49:23-25; 73:15-18; 78:19-79:2; 80:23-81:1.  He also professed ignorance to simple 

questions including his college major, college degree, and any recollection of an earlier lawsuit 

where he was deposed.  See id. at 8:8-11, 3:9-5:22.        

During the deposition, Mr. Bank testified that his company, Dominion Diamonds LLC 

(“Dominion”), was already using the trademark ROCK SOLID INVESTMENT in its marketing.  

Prudential also learned that Catrina Davis is one of Dominion’s officers.  He indicated she has 

knowledge of Dominion’s marketing and scope of use and future use of the opposed mark. 

A. Mr. Bank had notice of Prudential’s desire to serve subpoenas, refused to 

voluntarily accept service and then assaulted the process server with a 

handgun. 

 

Prudential’s counsel, David Barnard, notified Mr. Bank’s counsel, Mark Terry, on July 7, 

2015, that Prudential planned to take a 30(b)(6) deposition of Dominion and Mrs. Davis, and 

asked whether Mr. Terry would accept service of the subpoenas.  See Ex. 3, 7-7-15 Emails 

between D. Barnard and M. Terry.  Mr. Terry never responded.     

Prudential then applied for subpoenas, which this Court issued on July 14, 2015.  See Ex. 

4, Subpoenas.  They were addressed to Mrs. Davis as a non-party fact witness and to Mr. Bank 

as registered agent for Dominion.  On July 16, 2015, having received no response from Mr. 

Bank’s counsel, Prudential sent courtesy copies of the issued subpoenas to Mr. Terry.  Mr. 

Barnard asked whether Mr. Terry would be representing the parties named in the subpoenas and 

whether he would accept service.  See Ex. 5, 7-16-15 Email from D. Barnard to M. Terry.  As 

before, Mr. Terry never responded.     
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 On July 17, 2015 and July 20, 2015, Elizabeth McIntyre, a process server at Baker Street 

Investigations (“BSI”) working in conjunction with HPS Process Service & Investigations, Inc., 

attempted service at the Dominion offices.  See Ex. 6, McIntyre Decl., ¶¶ 2-4.  Dominion 

employees informed Ms. McIntyre on both occasions that Mr. Bank and Mrs. Davis were not in 

the office and could not provide any information as to when either of them will again be in the 

office.  See id., ¶¶ 4-5.   

Mrs. Davis and Mr. Bank are married and share the same home address.  Believing that 

continued attempts at service at the Dominion offices would be futile, Ms. Gillings attempted 

service on July 21, 2015 at Mr. Bank’s and Mrs. Davis’s home address.  See Ex. 7, Gillings 

Decl., ¶¶ 5-6.  Ms. Gillings at the time was 68 years old and had owned and operated BSI since 

1986.  See id., ¶¶ 1, 3.  She is originally from England, where she attended university and served 

as a police sergeant in Her Majesty’s Detective Service.  See id., ¶ 4.   

On the date of the incident, Ms. Gillings arrived at Mr. Bank’s house and knocked on the 

door, but no one answered.  See id., ¶¶ 6-7.  She waited in her car, which was parked on the road.  

See id., ¶ 7.  A young boy came out of the house walking a dog.  See id., ¶ 8.  The boy was 

outside by himself, so Ms. Gillings asked if his parents were home.  See id., ¶ 8.  He said his 

mother was inside and confirmed she is named “Catrina” [Davis].  See id.  The boy went inside, 

came out, and said his mother was in the shower.  Ms. Gillings requested that the boy go back 

and ask his mother to come outside.  See id.  The boy went inside and, after some time, came out 

again.  See id., ¶ 9.  This time he told Ms. Gillings his mother was not in the house at all.  See id.  

Ms. Gillings reminded the boy that he had already told her that his mother was inside and that it 

was very important for Ms. Gillings to speak with her.  See id.  Ms. Gillings also told him that 

Case 2:16-mc-14021-JEM   Document 8   Entered on FLSD Docket 02/04/2016   Page 5 of 16



6 

 

she was from the court and had documents to give to his mother.  See id.  The boy went back 

inside the house, left the front door standing open, and did not come back out. See id., ¶ 10. 

After waiting a while at the door, Ms. Gillings went back to her car and continued to wait 

with the passenger window down.  See id., ¶ 11.  After a few minutes, a white sedan pulled into 

the driveway and then into the garage.  See id., ¶ 12.  Ms. Gillings identified the driver as Mr. 

Bank based on a picture on his website, and because she had served papers on him regarding a 

different legal matter once before.  See id.   

When Mr. Bank exited his vehicle, Ms. Gillings came out of her car and clearly identified 

herself in a loud voice as a process server.  As previously noted, she was wearing her badge.  

Exhibit 7.1 is a picture of her wearing the same outfit and badge that she did on the day she 

served Mr. Bank.  She told Mr. Bank in a loud voice as he exited the car that she was there to 

serve him legal papers.  See id., ¶ 13.  Mr. Bank refused to acknowledge her and closed the 

garage door while she stood outside.  See id.  It was approximately 5:00 pm.   

Ms. Gillings went to the front door, which was still open, and put both subpoenas just 

inside the front door and informed Mr. Bank again in a loud voice that he had been served.  See 

id., ¶ 14.  The papers landed approximately eight to ten inches inside the house.  See id.  As Ms. 

Gillings was about to leave, she saw Mr. Bank coming toward the door.  See id., ¶ 15.  She then 

picked up the papers and was about to hand them to Mr. Bank when she saw he had a handgun.  

See id.  Mr. Bank’s arm was completely outstretched, and he was pointing the pistol directly at 

her.  See id.  While continuing to point the gun at Ms. Gillings, Mr. Bank yelled for her to get off 

of his property and called her a “whore.”  See id. 

Mr. Bank moved toward Ms. Gillings, so she immediately turned, dropped the papers and 

headed back toward her car.  See id., ¶ 16.  As she started her vehicle, she saw Mr. Bank running 
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toward her vehicle in a “menacing” manner carrying the papers she had dropped.  See id.  Mr. 

Bank ran to the passenger side of the car as Ms. Gillings was starting the car and threw some of 

the papers into her car.  See id.  She threw them back out of the window and drove away.  See id.  

At all times during the incident, Mr. Bank appeared to be enraged and out of control.  See id. 

Ms. Gillings immediately called 911 to report the incident and was advised to go to the 

Port St. Lucie police station to make a full report, which she did.  See id., ¶ 17.  Mr. Bank did not 

call the police and left his house shortly after the incident.  

B. Port St. Lucie Police Investigation and Mr. Bank’s Subsequent Arrest. 

 After Ms. Gillings filed the police report, Officer Alan Ludmerer of the Port St. Lucie 

Police Department, went to Mr. Bank’s home the evening of the incident, but was unable to meet 

with Mr. Bank.  See Ex. 8, Warrant Affidavit and Arrest Warrant.   

On July 22, 2015, Officer Ludmerer and his colleague met with Mr. Bank at his 

residence.  See id.  Mr. Bank claimed that he was in fear for his life and accused Ms. Gillings of 

trespassing and burglary.  See id.  Having said this, however, Mr. Bank corroborated Ms. 

Gillings’s account of her being at the house, him pulling a gun on her and chasing her to her car.  

See id.  Mr. Bank also provided the police with several photographs taken by a hidden camera 

inside his doorbell, including: (1) Ms. Gillings standing in the door frame with half of her foot 

inside the door; (2) Ms. Gillings bending down to retrieve the subpoenas; (3) Ms. Gillings 

turning and leaving the premises; and (4) Mr. Bank exiting the front door with a handgun.  See 

id., pp. 2-3.  Mr. Bank also indicated that there had been video, but it had been erased before the 

meeting.  Id. 

   Based on the investigation, Officer Ludmerer determined: (1) that Ms. Gillings did not 

commit burglary or trespass; (2) Mr. Bank resisted an officer with violence, given that Ms. 
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Gillings is employed by the 19th Judicial Circuit and was acting within her jurisdiction to execute 

her legal duties as ordered by the Court; (3) there was probable cause for aggravated assault and 

aggravated assault on an elderly.  See id., 3.  Mr. Bank was then arrested on July 27, 2015. 

 C. The Board’s Decision on Prudential’s Motion for Sanctions. 

Based on Mr. Bank’s assault and other misconduct, Prudential filed a motion requesting 

the Board to order judgment against Mr. Bank for his egregious behavior.1  See Ex. 9, Motion for 

Sanctions or, in the Alternative, Motion to Extend Time.  In the alternative, Prudential requested 

protective measures be placed for the safety of all individuals involved in further discovery 

efforts.  Id.  

On December 22, 2015, the Board issued the Order denying without prejudice 

Prudential’s Motion for Sanctions.  The Board stated that Prudential’s “grievance is more 

properly before the District Court that issued the subpoena because [Mr. Bank’s] alleged conduct 

is an affront to the District Court’s authority.”  See Ex. 1 at 5.  The Board also noted its limited 

powers to address the incident, stating that “short of judgment, the range of sanctions that we 

may impose is limited.  For example, we cannot compel a third party witness to appear for 

deposition or issue a restraining order, as [Prudential] requests.  The District Court may impose 

such remedies, and more if it deems them justified…”  Id. (emphasis added). 

III. Legal Background 

The Court may impose sanctions under its inherent power.  Chambers v. NASCO, Inc., 

501 U.S., 32, 43 (1991).  “Courts of justice are universally acknowledged to be vested, by their 

very creation, with power to impose silence, respect, and decorum, in their presence, and 

submission to their lawful mandates.”  Id.  “These powers are governed not by rule or statute but 

                                                 
1 Although Prudential considered requesting attorneys’ fees and costs directly related to the enforcement of 

the subject subpoenas, it did not request this relief, since the Board does not award such fees and costs.  See TBMP 
§ 502.05. 
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by the control necessarily vested in courts to manage their own affairs so as to achieve the 

orderly and expeditious disposition of cases.”  Id.   

“It is firmly established that the power to punish for contempts is inherent in all courts.”  

Id. at 44.  “This power reaches both conduct before the court and that beyond the court’s 

confines, for the underlying concern that gave rise to the contempt power was not merely the 

disruption of court proceedings.  Rather, it was disobedience to the orders of the Judiciary, 

regardless of whether such disobedience interfered with the conduct of trial.”  Id.  Failure to obey 

a subpoena is contempt of the court wherein compliance is required.  See Fed. R. Civ. P. 45(g). 

The key to unlocking a court’s inherent power is a finding of bad faith.  Barnes v. Dalton, 

158 F.3d 1212, 382 (11th Cir. 1998).  A party has acted in bad faith when a party delays or 

disrupts the litigation or hampers enforcement of a court order.  Id.  “[W]hen there is bad-faith 

conduct in the course of litigation that could be adequately sanctioned under the [Federal Rules 

of Civil Procedure (“Rules”)], the court ordinarily should rely on the Rules rather than the 

inherent power.  But if in the informed discretion of the court, neither the statue nor the Rules are 

up to the task, the court may safely rely on its inherent power.”  Chambers, 501 U.S. at 50. 

“The dismissal of a party’s complaint or answer, or striking its defenses, as a sanction is a 

heavy punishment appropriate only as a last resort, when less drastic sanctions would not ensure 

compliance with the court’s orders.”  Eagle Hosp. Physicians, LLC v. SRG Consulting, Inc., 561 

F.3d 1298, 1306 (11th Cir. 2009).  The Eleventh Circuit has determined that such severe 

punishment may be appropriate to deter other litigants from similar improper and egregious 

behavior.  See id. (affirming District Court’s sanction to order default judgment against a litigant, 

who improperly intercepted attorney-client privileged information and invoked his Fifth 

Amendment rights in refusing to answer how he came upon such communications).  The 
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Eleventh Circuit has also found such sanctions proper where a litigant committed discovery 

abuses or had a pattern of bad faith stonewalling.  See Buchanan v. Bowman, 820 F.2d 359, 361 

(11th Cir. 1987) (affirming District Court’s order to strike misbehaving party’s answer and 

entering default against him for party’s failure to appear for deposition and failure to respond to 

discovery requests in violation of court order); In re Sunshine Jr. Stores, 456 F. 3d 1291, 1306 

(11th Cir. 2006) (determining that a clear history of bad faith stonewalling in the litigation 

justified the District Court’s decision to enter judgment against misbehaving party).   

A court under its inherent powers may also assess attorneys’ fees and costs as a sanction 

against a party for bad faith, vexatious, or wanton conduct.  Chambers, 501 U.S. at 45; see also 

Byrne v. Nezhat, 261 F.3d 1075, 1106 (11th Cir. 2001).   

IV. Argument  

The Court has inherent authority to govern over this discovery dispute in these 

proceedings and order sanctions in the form of judgment and award attorneys’ fees and costs.  As 

the U.S. Supreme Court has stated, “[W]hen there is bad-faith conduct in the course of litigation 

that could be adequately sanctioned under the [Federal Rules of Civil Procedure (“Rules”)], the 

court ordinarily should rely on the Rules rather than the inherent power.  But if in the informed 

discretion of the court, neither the statue nor the Rules are up to the task, the court may safely 

rely on its inherent power.”  Chambers, 501 U.S. at 50.   

Here, no statute or Rule is up to the task.  The case comes to the Court clearly on the 

basis of a violation of the Court’s subpoenas, but as part of a separate legal proceeding before the 

Board.  In light of the Board’s deferral to the Court, no other Judiciary is able to address Mr. 

Bank’s bad-faith conduct.  Thus, it is up to this Court to decide and award the only appropriate 

form of sanctions in view of the present facts.  Because Mr. Bank’s gun assault on an elderly 
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process server was both so extreme and was preceded by other contemptuous acts obstructing 

discovery, the most severe sanctions are warranted.   

A. Judgment should be entered against Mr. Bank, and he should be enjoined 

from proceeding further in the Opposition. 

 

The extreme bad faith conduct exhibited by Mr. Bank justifies the most severe sanction.  

Mr. Bank pointing a gun at Ms. Gillings—a clearly identified process server with a badge in 

broad daylight—while she sought to serve official papers on him is not just “bad faith conduct,” 

but is extreme bad faith conduct.  That was the most heinous abuse following a history of 

misbehavior.  Mr. Bank throughout these proceedings has been contemptuous, uncooperative and 

hostile, affirmatively delaying and hindering Prudential’s efforts in rightfully conducting its 

discovery.  His crescendo of misconduct was threatening process server Ms. Gillings’s life.   

Supreme Court and Eleventh Circuit precedent clearly authorize the harshest of sanctions  

based on the willfulness and gravity of Mr. Bank’s misconduct.  Prudential respectfully submits 

that the Court should enter judgment against Mr. Bank, enjoin him from proceeding further in 

the Opposition, or enter other relief sufficient to stop him from further abusing the process and 

Prudential.   

Any lesser form of sanctions would be futile and unfair to Prudential, its agents and 

representatives, and more importantly—the public.  First, ordering sanctions that do not end 

these proceedings would require Prudential to potentially expose more people to mortal danger.  

That is extremely unfair for obvious reasons.  Second, as demonstrated by Mr. Bank throughout 

these proceedings, he will be combative, uncooperative, and even resort to violence when 

compelled to perform his duties.  Finally, ordering anything less would fail to deter others who 

may contemplate committing similar outrageous behavior in future proceedings.  Allowing the 
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proceedings to continue—all the while exposing people to danger—will only provide Mr. Bank 

more opportunities to abuse the Board proceedings. 

The burden this injunction will place on Mr. Bank is relatively small given his 

misconduct.  He will forfeit his opportunity to attempt to own a federal trademark registration on 

ROCK SOLID INVESTMENT.  Given that this is a federal property right that may only be 

obtained by proper use of a process Mr. Bank has wantonly and repeatedly abused, forfeiting the 

opportunity because of such extreme bad behavior does not offend notions of justice and fair 

play.   

For the foregoing reasons, and for the sake of everyone involved in these proceedings, 

Prudential respectfully requests and strongly urges the Court to exercise its inherent authority 

and enter judgment against Mr. Bank, enjoin Mr. Bank from proceeding further in the 

Opposition and direct the Board that it may deem abandoned Mr. Bank’s trademark application 

in line with same. 

B. The Court has inherent authority to Order Mr. Bank to pay attorneys’ fees 

and costs stemming from his misconduct. 

 

Mr. Bank has not only caused emotional distress and delay during these proceedings, but 

unnecessary attorneys’ fees and costs.  Prudential has been forced to spend substantial time, 

effort, and money to address and seek a remedy for Mr. Bank’s misconduct including his assault 

on Ms. Gillings.  Prudential therefor seeks an award of its reasonable attorneys’ fees and costs 

incurred in addressing Mr. Bank’s misconduct. 

 C. Protective Measures Are Warranted and Prudent. 

Should the Court deny the relief requested above and require Prudential to continue with 

the Opposition proceedings, Prudential respectfully requests the Court order protective measures 

to be in place prior to continuing these proceedings.  Mr. Bank drew a gun on and chased an 
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elderly woman wearing a dress and a badge, whom he had advance notice would be attempting 

service on him and his wife.  Capable of such outrageous acts, Mr. Bank poses a clear and 

imminent threat of doing as much and worse to other people involved in this case. 

For these reasons, we urge the Court to order the following measures to minimize further 

threats of violence: 

1) All previously noticed witnesses be deemed served and compelled to appear for 

depositions during an agreed upon date and time; 

2) All depositions be conducted at Mr. Bank’s expense at the Sheriff’s Office or police 

department closest to the deponent’s residence or place of employment; 

3) Mr. Bank cannot be designated as 30(b)(6) witness for either Dominion or its related 

company, Dominion Investment Group LLC, or any affiliated companies; and 

4) Mr. Bank not be allowed within 1,000 yards of any of Prudential’s agents and 

representatives during the remainder of these proceedings.  

 WHEREFORE, for the foregoing reasons, Prudential respectfully requests the Court 

grant the instant Motion, according to the proposed Order, attached as Exhibit 10.   

CERTIFICATE OF CONFERENCE PURSUANT TO S.D. FLA. L.R. 7.1(a)(3) 

 

Pursuant to Local Rule 7.1(a)(3), counsel for Prudential hereby certifies that counsel has 

conferred with Mr. Bank’s counsel on January 14, 2016 in good faith effort to resolve the issues 

in this motion and has been unable to do so. 
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Dated: February 4, 2016     

Respectfully submitted, 

      By:  /s Emilia A. Quesada     

Emilia A. Quesada 

Florida Bar No. 92045 

equesada@smgqlaw.com 

Sanchez-Medina, Gonzalez, Quesada,  et al. 

201 Alhambra Circle, Suite 1205 

Coral Gables, FL  33134 

Telephone:  305.377.1000 

       Facsimile:   855. 898.1359 

 

David Barnard 

Kansas Bar No. 17955 

dbarnard@lathropgage.com 

2345 Grand Boulevard, Suite 2200 

Kansas City, MO 64108 

Telephone:  816.460.5869 

Facsimile:   816.292.2001 

Pro hac vice pending 

 

Donna P. Gonzales 

Colorado Bar No. 45224 

dgonzales@lathropgage.com 

950 Seventeenth Street, Suite 2400 

Denver, CO 80202 

Telephone:  720.931.3207 

Facsimile:   720.931.3201 

Pro hac vice pending 

 

Counsel for Plaintiff Prudential 

  

Case 2:16-mc-14021-JEM   Document 8   Entered on FLSD Docket 02/04/2016   Page 14 of 16



15 

 

CERTIFICATE OF SERVICE  

  

 I HEREBY CERTIFY that a true and correct copy of the foregoing was served by cm/ecf 

on February 4, 2016 on all counsel of record on the Service List below, and by regular U.S. Mail 

on Defendant Bank through his attorney of record who has agreed to accept service of all filings 

in this case: 

Mr. Mark Terry 

Office of Mark Terry, Esq. 

801 Brickell Ave., Ste. 900 

Miami, FL 33131-2979  

 

and 

 

Jason Wandner 

Jason M. Wandner, PA 

1666 79th Street Causeway, Suite 200 

Miami Beach, FL 33141 

 

       /s Emilia A. Quesada_________ 

Emilia A. Quesada 
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SERVICE LIST 

 

Emilia A. Quesada 

equesada@smgqlaw.com 

Sanchez-Medina, Gonzalez, Quesada,  et al. 

201 Alhambra Circle, Suite 1205 

Coral Gables, FL  33134 

Telephone:  305.377.1000 

Facsimile:   855. 898.1359 

  Counsel for Plaintiff Prudential 

 

David Barnard 

dbarnard@lathropgage.com 

2345 Grand Boulevard, Suite 2200 

Kansas City, MO 64108 

Telephone:  816.460.5869 

Facsimile:   816.292.2001 

Pro hac vice pending 

   Counsel for Plaintiff Prudential 

 

Donna P. Gonzales 

dgonzales@lathropgage.com 

950 Seventeenth Street, Suite 2400 

Denver, CO 80202 

Telephone:  720.931.3207 

Facsimile:   720.931.3201 

Pro hac vice pending 

   Counsel for Plaintiff Prudential 

 

Case 2:16-mc-14021-JEM   Document 8   Entered on FLSD Docket 02/04/2016   Page 16 of 16



  

EXHIBIT 1  

Case 2:16-mc-14021-JEM   Document 8-1   Entered on FLSD Docket 02/04/2016   Page 1 of 10



 

 

 
 
 
 
 
 

 

CME            Mailed:  December 22, 2015 

 

Opposition No. 91219616  

Prudential Insurance Company of America 

v. 

Daryl Bank 
 

Before Mermelstein, Kuczma and Adlin, 

Administrative Trademark Judges. 

 

By the Board: 

  

This case now comes up on Opposer’s motion for sanctions, filed August 4, 2015. 

The motion is fully briefed.1 

Opposer’s Motion 

Opposer seeks sanctions on the ground that Applicant brandished a gun against 

Opposer’s process server, who was attempting to serve subpoenas in this 

proceeding, and that Applicant has been generally uncooperative during discovery, 

including during his discovery deposition. We have carefully considered all of the 

parties’ arguments and presume the parties’ familiarity with the factual bases for 

their filings, and do not recount the facts or arguments here, except as necessary to 

explain our decision. 

                                            
1 We give no consideration to Applicant’s surreply, filed October 5, 2015, because surreplies 

are prohibited. See Trademark Rule 2.127(a) and TBMP § 517 (2015).  
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With respect to Applicant’s conduct during his discovery deposition, Opposer 

attached to its motion portions of the transcript demonstrating that Applicant 

asserted his own purported objections, notwithstanding that he is represented by 

counsel, including during his deposition, and purported to “read” a newspaper 

upside down during his deposition, while advising Opposer’s counsel that he could 

“multitask.” Motion, Exhibit I, 5:16-23, 11:21-25, 49:23-25, and 96:20-25. This 

conduct is wildly inappropriate at best, and it is troubling that Applicant’s counsel 

did not even attempt to rein in his client, much less succeed in doing so. But 

Opposer has not filed a motion to compel Applicant to answer any specific 

questions, and indeed has acknowledged that “[d]espite [Applicant’s] lack of 

cooperation” it learned valuable information during the deposition. Id. at p. 6.   

Opposer also asserts that Applicant served his initial disclosures 11 days late, 

produced only two documents in response to 37 document requests, failed to verify 

his interrogatory responses and did not provide a privilege log despite objecting to 

many of Opposer’s requests for production on grounds of attorney client privilege 

and attorney work product.2 See id. at pp. 4-5. Sanctions based on such deficiencies, 

however, are in the nature of discovery sanctions, and a party may not obtain 

discovery sanctions unless its adversary has violated “an order of the Trademark 

                                            
2 Opposer also argues that Applicant’s discovery responses were untimely. In support of this 

position, Opposer asserts that it served its first set of interrogatories and document 

requests via email on February 19, 2015, and that Applicant did not serve responses until 

March 24, 2015. Opposer’s discovery requests, however, were procedurally improper 

because Opposer served them prior to serving its initial disclosures on March 13, 2015. See 

Motion, Exhibit C and Trademark Rule 2.120(a)(3) (“A party must make its initial 

disclosures prior to seeking discovery….”). We deem Opposer’s discovery requests as having 

been served on March 13, 2015 – the day Opposer served its initial disclosures – and as 

such, Applicant’s discovery responses, served March 24, 2015, are timely.    
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Trial and Appeal Board relating to disclosure or discovery,” Trademark Rule 

2.120(g)(1), or flatly refuses to participate in discovery, Trademark Rule 2.120(g)(2). 

Here, the Board has not issued any discovery order nor has Opposer requested such 

an order. Further, although Opposer complains of the adequacy of Applicant’s 

discovery responses, Applicant has not refused to provide any responses at all. 

Accordingly, Opposer’s motion is premature.    

We now turn to the disheartening incident between Applicant and Opposer’s 

process server. On July 14, 2015, pursuant to Opposer’s request, the United States 

District Court for the Southern District of Florida (the “District Court”) issued 

subpoenas for: (1) Dominion Diamonds, LLC (“DDL”) – a third-party company that 

Applicant has identified as having an ownership interest in the involved mark – “c/o 

Daryl Bank,” Motion at Exhibit G, Applicant’s Responses to Interrogatories 1 and 2 

and Exhibit L; and (2) Applicant’s wife, Catrina Davis, whom Applicant has 

identified as “the point person” for DDL’s marketing. Id. at Exhibit I, 63:25 - 64:17 

and Exhibit L.  

Process server Elizabeth McIntyre attempted to serve the subpoenas on DDL 

and Ms. Davis at DDL’s business address on Friday July 17, 2015 and again on 

Monday, July 20, 2015, but she was unsuccessful. See id. at Exhibit M, McIntyre 

Affidavit, ¶¶ 4-6. Accordingly, Ms. McIntyre’s colleague Marcia Gillings attempted 

to serve Ms. Davis and DDL at Applicant’s home in Florida. See id. at Exhibit N, 

Gillings Affidavit, ¶ 6. 
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Ms. Gillings attests that: (1) she went to the front door of Applicant’s home, 

which was open, and as she was attempting to serve the subpoenas, Applicant 

pointed a handgun at her, accused her of trespassing, and called her a “whore,” id. 

at ¶¶ 14-15; (2) she “immediately turned, dropped the papers and walked back to 

[her] car,” but Applicant started “running toward” her car “in a menacing manner 

carrying the papers,” id. at ¶ 16; (3) Applicant “ran to the passenger side window” of 

her car and “threw some of the papers into [her] car” as she drove away, id.; and (4) 

she called 911 and reported the incident to police. Id. at ¶ 17 and Exhibit 2 thereto. 

After speaking with both Ms. Gillings and Applicant, the police concluded that Ms. 

Gillings did not commit burglary or trespass, and found probable cause to arrest 

Applicant for resisting an officer with violence to his or her person, aggravated 

assault, and assault or battery on a person 65 years old or older. See id. at Exhibit 

R, p. 3. Applicant was subsequently arrested and charged with aggravated assault 

with a deadly weapon and assault on a person 65 years old or older – both felonies – 

and the court issued a restraining order prohibiting Applicant from coming within 

close proximity of Ms. Gillings. See id. at pp. 5 and 7.  

Opposer argues that this “outrageous act … deserves the harshest sanction [of 

judgment against Applicant] to protect the sanctity of this process and the safety of 

its participants.” Id. at p. 1. If the Board does not enter judgment against Applicant, 

Opposer requests that the Board: 

• Deem all previously noticed witnesses as served and compel their appearance 

for deposition, id. at p. 14;  
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• Order that “[a]ll depositions be conducted at Applicant’s expense at the 

Sheriff’s Office or police department closest to the deponent’s residence or 

place of employment,” id.; 

• Prohibit Applicant from being designated as the 30(b)(6) witness for DDL or 

third-party company Dominion Investment, id.;   

• Order that “Applicant not be allowed to be within 1,000 yards of any of 

Opposer’s agents and representatives during the remainder of these 

proceedings,” id. at p. 15; and  

• Extend discovery by two months. Id. at pp. 2 and 17.  

The Board finds Opposer’s allegations shocking, but we decline to make any 

factual determinations regarding exactly what happened at Applicant’s home in 

Florida. Opposer’s grievance is more properly before the District Court that issued 

the subpoena because Applicant’s alleged conduct is an affront to the District 

Court’s authority. See PRD Elecs. Inc. v. Pac. Roller Die Co., 169 USPQ 318, 319 n.3 

(TTAB 1971) (opposer’s allegation that applicant defied a subpoena to produce 

witnesses is a matter that opposer should have pursued before the court that issued 

the subpoena). Cf. Ate My Heart v. GA GA Jeans, 111 USPQ2d 1564, 1565 n.5 

(TTAB 2014) (“The Board has no jurisdiction over depositions of non-parties by 

subpoena….”). The District Court will no doubt want to learn about Applicant’s 

conduct and has the jurisdiction and powers necessary to fully address it.  

Moreover, short of judgment, the range of sanctions that we may impose is 

limited. For example, we cannot compel a third party witness to appear for 
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deposition or issue a restraining order, as Opposer requests. The District Court may 

impose such remedies, and more if it deems them justified, and therefore is the 

necessary and appropriate forum for addressing Opposer’s concerns.  

In view of the foregoing, Opposer’s motion for sanctions is DENIED WITHOUT 

PREJUDICE pending Opposer bringing Applicant’s conduct to the attention of the 

District Court.3 Nevertheless, we understand Opposer’s reluctance to further 

engage Applicant in this proceeding. For this reason, as well as those discussed 

below, the parties should utilize Accelerated Case Resolution in an attempt to 

resolve this dispute.   

Accelerated Case Resolution (“ACR”) 

The ACR process is similar to summary judgment whereby parties submit briefs 

with evidence attached; however in an ACR proceeding, the parties agree to try the 

case via their briefs, declarations, and other evidence, and to allow the Board to 

resolve any genuine disputes of material fact raised by their filings or the record. As 

such, in cases where the parties adopt ACR, the Board is able to weigh the parties’ 

evidence, make factual determinations and issue a final judgment.  

The Board specifically proposes bifurcating Opposer’s likelihood of confusion and 

dilution claims and utilizing ACR with respect to Opposer’s likelihood of confusion 

claim.4 See Franpovi, S.A. v. Rosalinda Wessin and Daniel Pena, 89 USPQ2d 1637, 

                                            
3 After the District Court issues or declines to issue any order arising out of Applicant’s 

conduct, the Board may invite Opposer to renew its motion, if appropriate, depending on 

what action the District Court takes. Suffice it to say, the Board has an interest in ensuring 

that this proceeding is conducted appropriately, and perhaps even more importantly, that 

incidents like the one at issue do not recur. 

4 The parties, however, may choose to pursue ACR with respect to both of Opposer’s claims. 
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1638 and 1640 (TTAB 2009) (acknowledging prior order bifurcating opposer’s 

claims, deciding the parties’ cross-motions for summary judgment on opposer’s 

claim under the Santiago Convention and resuming proceedings with respect to 

opposer’s bifurcated claim under the foreign well-known mark doctrine). Proceeding 

in this manner may significantly reduce costs for both parties and obviate the need 

for Opposer to have further significant contact with Applicant. 

Opposer’s likelihood of confusion claim is straightforward and particularly well-

suited to ACR. In any likelihood of confusion case, the most important factors are 

typically the similarities between the parties’ marks and the relationship between 

their respective goods or services.5 See Federated Foods, Inc. v. Fort Howard Paper 

Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976) (“The fundamental inquiry 

mandated by § 2(d) goes to the cumulative effect of differences in the essential 

characteristics of the goods and differences in the marks.”). 

The parties’ marks are as depicted in the drawings of the involved application 

and in Opposer’s pleaded registrations, and no additional evidence on this factor is 

required. Similarly, in assessing the similarities between the parties’ goods and 

services we may consider only the goods and services as set forth in the intent to 

use application, so no additional evidence on this factor is necessary. We may not 

consider any evidence regarding the particular nature of Applicant’s goods and 

services, the particular channels of trade, or the classes of purchasers to which sales 

of the goods and services are directed. See Octocom Syst. Inc. v. Houston Computers 

                                            
5 The Board recognizes that the parties may submit evidence probative of additional duPont 

factors. 
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Svcs. Inc., 918 F.2d 937, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990). Moreover, absent 

trade channel restrictions in the parties’ identifications of goods and services we 

must presume that the parties’ goods and services move in all channels of trade 

normal for those goods and services of that type, and that they are available to all 

classes of purchasers for those goods and services. See Paula Payne Prods. Co. v. 

Johnson Publ’g Co., 473 F.2d 901, 177 USPQ 76 (CCPA 1973); Kalart Co. v. 

Camera-Mart, Inc., 258 F.2d 956, 119 USPQ 139 (CCPA 1958); In re Linkvest S.A., 

24 USPQ2d 1716, 1716 (TTAB 1992). 

If Opposer prevails on ACR, the opposition will be sustained and registration to 

Applicant will be refused, making it unnecessary to resolve Opposer’s other claims. 

If, however, Opposer’s likelihood of confusion claim is dismissed, Opposer will be 

allowed thirty days to inform the Board whether it wishes to proceed with its 

dilution claim, and if Opposer decides to proceed, the Board will resume proceedings 

and extend discovery.  

The parties are required, within THIRTY DAYS from the mailing date of this 

order, to contact the Interlocutory Attorney assigned to this case to arrange an ACR 

conference. In view of the serious allegations regarding Applicant’s conduct in this 

proceeding, Applicant, who is represented by counsel, may not  participate in the 

teleconference. 

Finally, the parties are strongly reminded that proceedings before the Board are 

to be “conducted with decorum and courtesy.” Trademark Rule 2.192. Although out 

of the physical presence of the Board during nearly all of a proceeding, parties are 
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nonetheless expected to meet the standard of Trademark Rule 2.192 in their 

activities taken in prosecuting or defending a Board proceeding.  

 Proceedings otherwise remain suspended. 

*** 

 

 

Case 2:16-mc-14021-JEM   Document 8-1   Entered on FLSD Docket 02/04/2016   Page 10 of 10



  

EXHIBIT 2  

Case 2:16-mc-14021-JEM   Document 8-2   Entered on FLSD Docket 02/04/2016   Page 1 of 10



·1· · · · IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
· · · · · · BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
·2
· · ·In Re:· Application Serial No. 86/184,144
·3· ·For the Mark:· ROCK SOLID INVESTMENT
· · ·Filed:· February 4, 2014
·4· ·Published in the Official Gazette:· August 5, 2014
· · ·_____________________________________________
·5· · · · · · · · · · · · · · · · · · · · · · · · )
· · ·The Prudential Insurance Company of America· )
·6· · · · · · · · · · · · · · · · · · · · · · · · )
· · · · · · · · · · · Opposer,· · · · · · · · · · )
·7· · · · · · · · · · · · · · · · · · · · · · · · )
· · · · · · vs.· · · · · · · · · · · · · · · · · ·) Opp No.
·8· · · · · · · · · · · · · · · · · · · · · · · · ) 91-219,616
· · ·Daryl Bank,· · · · · · · · · · · · · · · · · )
·9· · · · · · · · · · · · · · · · · · · · · · · · )
· · · · · · · · · · · Applicant.· · · · · · · · · )
10· ·_____________________________________________)

11

12· · · · · · · · · · DEPOSITION OF DARYL BANK

13

14· ·DATE:· · · · · · June 8, 2015

15· ·TIME:· · · · · · 9:40 a.m.

16· ·PLACE:· · · · · ·201 SW Port St. Lucie Blvd, #108
· · · · · · · · · · · Port St. Lucie, Florida· 34984
17
· · ·TAKEN BY:· · · · Plaintiff
18
· · ·REPORTER:· · · · ROBIN J.P. RILEY, CP, a Notary Public of
19· · · · · · · · · · the State of Florida at Large

20· ·APPEARANCES:

21· ·FOR OPPOSER:

22· ·LATHROP & GAGE, LLP
· · ·10851 Mastin Boulevard
23· ·Building 82, Suite 1000
· · ·Overland Park, Kansas· 66210-1669
24· ·BY:· DAVID R. BARNARD, ESQUIRE

25· ·JOB NO.: 248173
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·1· ·FOR APPLICANT:

·2· ·OFFICE OF MARK TERRY, ESQUIRE

· · ·801 Brickell Avenue

·3· ·Suite 900

· · ·Miami, Florida· 33131-2979

·4· ·BY:· MARK TERRY, ESQUIRE

·5

·6· · · · · · · · · · · · · ·I N D E X

·7

·8· · · · · · · · · · · · · · · · · · · · · · · · · · PAGE

·9· ·Direct Examination by Mr. Barnard· · · · · · · · ·3

10· ·Certificate of Reporter· · · · · · · · · · · · · ·160

11

12

13· ·EXHIBIT· · · · · · · · · · ·DESCRIPTION· · · · · · · PAGE

14· ·Opposer's Exhibit No. 1· · ·Trademark application· · 36

· · ·Opposer's Exhibit No. 2· · ·Answers· · · · · · · · · 37

15· ·Opposer's Exhibit No. 3· · ·Responses· · · · · · · · 40

· · ·Opposer's Exhibit No. 4· · ·Brochure· · · · · · · · ·118

16· ·Opposer's Exhibit No. 5· · ·Web Page· · · · · · · · ·136

· · ·Opposer's Exhibit No. 6· · ·Sunbiz printout· · · · · 149

17· ·Opposer's Exhibit No. 7· · ·LinkedIn for Daryl Bank· 150

· · ·Opposer's Exhibit No. 8· · ·LinkedIn for Dominion· · 151

18· ·Opposer's Exhibit No. 9· · ·Trademark application· · 152

· · ·Opposer's Exhibit No. 10· · Download from website· · 154

19

20

21

22

23

24

25
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·1· ·AND THEREUPON:

·2· · · · · · ·Daryl Bank,

·3· ·called as a witness on behalf of the Plaintiff herein,

·4· ·after having been first duly sworn, was examined and

·5· ·testified as follows:

·6· · · · · · ·THE WITNESS:· Yes.

·7· · · · · · · · · · · DIRECT EXAMINATION

·8· ·BY MR. BARNARD:

·9· · · · Q.· ·Good morning.· Can you please state your name

10· ·for the record?

11· · · · A.· ·Daryl Bank.

12· · · · Q.· ·And give your address?

13· · · · A.· ·814 Southwest St. Julen Court, Port St. Lucie,

14· ·Florida.

15· · · · Q.· ·Have you ever been deposed before?

16· · · · A.· ·Yes.

17· · · · Q.· ·Can you tell me about that?

18· · · · A.· ·No.

19· · · · Q.· ·Why not?

20· · · · A.· ·I don't recall it.

21· · · · Q.· ·You've been deposed before but you don't

22· ·remember?

23· · · · A.· ·Yeah, I don't remember the details.

24· · · · Q.· ·Do you remember when you were deposed before

25· ·that you were placed under oath?

Page 4

·1· · · · A.· ·I have been before.

·2· · · · Q.· ·Do you understand what that means?

·3· · · · A.· ·Uh-huh, yes.

·4· · · · Q.· ·What does that mean to you?

·5· · · · A.· ·It means that I'm under oath.

·6· · · · Q.· ·Yes, and you gave a deposition before, is that

·7· ·correct?

·8· · · · A.· ·I believe so.

·9· · · · Q.· ·You were in a room just like this with a court

10· ·reporter?

11· · · · A.· ·I guess.

12· · · · Q.· ·They swore you to tell the truth?

13· · · · A.· ·Yes.

14· · · · Q.· ·But you don't remember a thing about that?

15· · · · A.· ·You asked me the details and I don't remember

16· ·the details.

17· · · · Q.· ·One thing that will make the deposition go

18· ·better is you should let me ask the whole question --

19· · · · A.· ·Okay.

20· · · · Q.· ·-- because you will want to hear the whole

21· ·thing and then it will make it easier for her to type

22· ·everything, so if we don't talk over each other, it will

23· ·go better.

24· · · · · · ·So again, you were deposed before but you don't

25· ·recall anything about that, is that correct?

Page 5

·1· · · · A.· ·I didn't say I didn't recall anything.

·2· · · · Q.· ·What do you recall?

·3· · · · A.· ·I don't recall.

·4· · · · Q.· ·You don't recall a thing about it?

·5· · · · A.· ·I just remember I've been deposed before.  I

·6· ·don't remember details of when, how, where.

·7· · · · Q.· ·Were you being sued?

·8· · · · A.· ·No.

·9· · · · Q.· ·Were you a witness to an accident?

10· · · · A.· ·I don't think so.

11· · · · Q.· ·Do you remember anything about the nature of

12· ·the legal dispute?

13· · · · A.· ·Not right this second, I don't recall.

14· · · · Q.· ·When did this happen?

15· · · · A.· ·Some time in the last ten years.

16· · · · Q.· ·Some time in the last ten years.· Within the

17· ·last ten years?· The last five years?

18· · · · A.· ·Asked and answered.

19· · · · Q.· ·Are you giving legal objections to --

20· · · · A.· ·No, I answered your question.· I just didn't

21· ·want to hear the same question again.· It will make it go

22· ·a lot faster if you didn't ask the same question.

23· · · · Q.· ·I didn't ask the same question, I asked a

24· ·different question.· You said within the last ten years

25· ·and I asked was it the last ten years or the last five
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·1· ·years.

·2· · · · A.· ·I recall at least the last ten.

·3· · · · Q.· ·Do you recall where that deposition occurred?

·4· · · · A.· ·I don't.

·5· · · · Q.· ·It was more than five years you think?

·6· · · · A.· ·I don't recall right at this moment.

·7· · · · Q.· ·Do you recall anything about any of the

·8· ·questions that you were asked?

·9· · · · A.· ·I don't right this second.

10· · · · Q.· ·Do you understand the nature of the dispute

11· ·that's going on that we're talking about here?

12· · · · A.· ·Counsel handles that.

13· · · · Q.· ·But do you understand why we're here?

14· · · · A.· ·As much as counsel has told me.

15· · · · Q.· ·Please briefly tell me what your understanding

16· ·is why we're here today.

17· · · · A.· ·That's between me and counsel.

18· · · · Q.· ·I'm not asking you for anything that you were

19· ·told by your counsel, I'm asking for your understanding

20· ·of why we're here today.

21· · · · A.· ·You found some opposition, that's what I know.

22· · · · Q.· ·Can you explain that any better?

23· · · · A.· ·That's the only thing I know outside of talking

24· ·to counsel.

25· · · · Q.· ·So the nature of the dispute that we have,

Page 7

·1· ·there's going to be a person, probably in Washington DC,

·2· ·who will look at the dispute and try to understand what's

·3· ·going on here and there would be no reason for us to be

·4· ·here today unless there was some kind of dispute we were

·5· ·trying to work out.

·6· · · · · · ·Can you explain for that person who's in

·7· ·Washington DC who's going to be reading this transcript

·8· ·what your understanding of this dispute is?

·9· · · · A.· ·That was lengthy.· Was that a lecture or a

10· ·question?

11· · · · Q.· ·It's a question.· I'm trying to explain to you

12· ·the purpose of what we're doing here and to find out

13· ·whether or not you would like to explain your side of the

14· ·story or your side of the dispute?

15· · · · A.· ·My job is to answer the questions.

16· · · · Q.· ·Fair enough.· What is your education?

17· · · · A.· ·I've been to high school, college and graduate

18· ·school.

19· · · · Q.· ·Where did you go to high school?

20· · · · A.· ·Indian River.

21· · · · Q.· ·Is that here?

22· · · · A.· ·No.

23· · · · Q.· ·Where is that?

24· · · · A.· ·Virginia.

25· · · · Q.· ·When did you graduate?

Page 8

·1· · · · A.· ·'88.

·2· · · · Q.· ·And then you said college?

·3· · · · A.· ·Yes.

·4· · · · Q.· ·Where is that?

·5· · · · A.· ·Old Dominion University.

·6· · · · Q.· ·What year did you graduate?

·7· · · · A.· ·1993.

·8· · · · Q.· ·And what was your degree in?

·9· · · · A.· ·I think it was a Bachelor of Science.

10· · · · Q.· ·Do you know what your major was?

11· · · · A.· ·I don't recall.

12· · · · Q.· ·Did you have any education after college?

13· · · · A.· ·Yes.

14· · · · Q.· ·What was that?

15· · · · A.· ·I have gone to graduate school.

16· · · · Q.· ·Where was that?

17· · · · A.· ·Virginia.

18· · · · Q.· ·UVA?

19· · · · A.· ·No.

20· · · · Q.· ·Where in Virginia?

21· · · · A.· ·Southeastern Virginia.

22· · · · Q.· ·And what program were you in?

23· · · · A.· ·Law, public policy and business.

24· · · · Q.· ·Did you receive a graduate degree of some

25· ·sort?

Page 9

·1· · · · A.· ·No.

·2· · · · Q.· ·Law, possible policy and business?

·3· · · · A.· ·Yes.

·4· · · · Q.· ·And when did you complete your education

·5· ·there?

·6· · · · A.· ·1996.

·7· · · · Q.· ·What did you do after that?

·8· · · · A.· ·Went to work.

·9· · · · Q.· ·Where was that?

10· · · · A.· ·Dean Witter.

11· · · · Q.· ·Where did you work for Dean Witter?

12· · · · A.· ·Virginia.

13· · · · Q.· ·What city?

14· · · · A.· ·Virginia Beach.

15· · · · Q.· ·And what did you do at Dean Witter?

16· · · · A.· ·I was in training.

17· · · · Q.· ·What were you in training for?

18· · · · A.· ·I don't remember the title of the training.

19· · · · Q.· ·What type of training was it?

20· · · · A.· ·To go in their financial division.

21· · · · Q.· ·And how long were you at Dean Witter?

22· · · · A.· ·Three, four months.

23· · · · Q.· ·Did you end up working for Dean Witter?

24· · · · A.· ·No.

25· · · · Q.· ·What did you do after that?
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·1· · · · A.· ·Went to another company.

·2· · · · Q.· ·Why did you leave Dean Witter after being

·3· ·there for three or four months?

·4· · · · A.· ·Because I didn't finish the training program.

·5· · · · Q.· ·Was there a reason you didn't finish the

·6· ·training program?

·7· · · · A.· ·Because I didn't finish the training program.

·8· · · · Q.· ·Did you have a better opportunity?

·9· · · · A.· ·I had better opportunities.

10· · · · Q.· ·What was the next place that you worked?

11· · · · A.· ·Paine Webber.

12· · · · Q.· ·When did you start working for Paine Webber?

13· · · · A.· ·I believe it was '96.

14· · · · Q.· ·And where was that?

15· · · · A.· ·Virginia.

16· · · · Q.· ·Was that in Virginia Beach?

17· · · · A.· ·Norfolk.

18· · · · Q.· ·What did you do at Paine Webber?

19· · · · A.· ·Worked as a financial person.

20· · · · Q.· ·Can you be more specific?

21· · · · A.· ·No.

22· · · · Q.· ·There are many different things involved in

23· ·being in finance.· What type of job did you do?

24· · · · A.· ·I worked in their financial division.

25· · · · Q.· ·What did you do on a daily basis?
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·1· · · · A.· ·I did all types of things.

·2· · · · Q.· ·Give me some examples.

·3· · · · A.· ·Talked to customers.

·4· · · · Q.· ·What did you talk to customers about?

·5· · · · A.· ·All types of things.

·6· · · · Q.· ·Give me an example, please?

·7· · · · A.· ·How their kids were.

·8· · · · Q.· ·Were you talking to them about investing in

·9· ·college or retirement?· What kinds of things?

10· · · · A.· ·All types of financials.· I don't know how to

11· ·define it any better for you.

12· · · · Q.· ·When you were talking to customers, were you

13· ·talking to them face to face or were you talking to them

14· ·on the phone?

15· · · · A.· ·I'm sorry, that was multiple questions.

16· · · · Q.· ·Did you meet customers face to face or did you

17· ·talk to them on the phone?

18· · · · A.· ·Yes.

19· · · · Q.· ·Is that all the above?

20· · · · A.· ·You asked two questions, it was a yes.

21· · · · Q.· ·Yes to both questions, you talked to customers

22· ·face to face and you talked to them on the phone?

23· · · · A.· ·Should we break the questions down?

24· · · · Q.· ·I'm just asking for a yes or no.

25· · · · A.· ·I answered you.· Asked and answered.
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·1· · · · Q.· ·You understand that the purpose of this --

·2· · · · A.· ·Are you lecturing me or are you here to ask

·3· ·questions?

·4· · · · Q.· ·You understand that the purpose of this is

·5· ·somebody is going to read this and evaluate whether or

·6· ·not you're trying to be helpful or not.· I'm going to do

·7· ·my best to help you to be helpful.· Can you work with me

·8· ·on that or --

·9· · · · A.· ·I'm answering your questions.

10· · · · Q.· ·-- do you want to argue about all this?

11· · · · A.· ·I'm not arguing.· I'm here to answer questions

12· ·not get lectured.

13· · · · Q.· ·Okay.· How long were you at Paine Webber?

14· · · · A.· ·I don't recall.

15· · · · Q.· ·Were you there for a day or a month or a

16· ·year?

17· · · · A.· ·More than a day.

18· · · · Q.· ·More than a month?

19· · · · A.· ·Probably, yeah.

20· · · · Q.· ·Were you there for more than a year?

21· · · · A.· ·Several years, I don't recall exactly how

22· ·many.

23· · · · Q.· ·You were there for several years.· Did you do

24· ·anything else during the several years at Paine Webber

25· ·besides talk to customers about their kids?
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·1· · · · A.· ·Yes.

·2· · · · Q.· ·What did you do?

·3· · · · A.· ·I worked in areas of finance with Paine

·4· ·Webber.

·5· · · · Q.· ·Did that include investments?

·6· · · · A.· ·Yes.

·7· · · · Q.· ·Did you do any other kind of financial work at

·8· ·Paine Webber besides investments?

·9· · · · A.· ·I'm not sure I understand the question.

10· · · · Q.· ·In finance you might be talking to people about

11· ·insurance, you might be talking about a variety of

12· ·things.

13· · · · · · ·I'm just curious, what did you do at Paine

14· ·Webber in terms of the types of financial --

15· · · · A.· ·The variety of things you suggested.

16· · · · Q.· ·So you talked to people about insurance too?

17· · · · A.· ·Yes.

18· · · · Q.· ·What else?

19· · · · A.· ·All types of matters in finance.

20· · · · Q.· ·Did you talk to them about commodities?

21· · · · A.· ·Yes.

22· · · · Q.· ·What types of commodities?

23· · · · A.· ·I don't recall.

24· · · · Q.· ·Can you give me an example of what you might

25· ·have done during a typical day at Paine Webber when you
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·1· ·privileged.

·2· · · · A.· ·Yes.

·3· · · · Q.· ·Your intent is not, what you want to do.

·4· · · · A.· ·I'm sorry, I don't recall my intent at that

·5· ·moment.

·6· · · · Q.· ·When you first came up with the idea for Rock

·7· ·Solid Investment, did you talk about it with anyone

·8· ·besides William J. Seabolt?

·9· · · · A.· ·I don't recall.

10· · · · Q.· ·And specifically what did you talk to William

11· ·J. Seabolt about that involved Rock Solid Investment?

12· · · · · · ·MR. TERRY:· Objection, that would be

13· · · · privileged.· You're asking Mr. Bank about his

14· · · · communications with an attorney.

15· · · · · · ·MR. BARNARD:· There's some real questions about

16· · · · what capacity Mr. Seabolt was in.· Are you

17· · · · instructing him not to answer?

18· · · · · · ·MR. TERRY:· I'm instructing Mr. Bank not to

19· · · · answer any questions related to attorney-client

20· · · · privilege.

21· · · · · · ·MR. BARNARD:· So you're instructing him not to

22· · · · answer that particular question?

23· · · · · · ·MR. TERRY:· What question are you referring to?

24· · · · · · ·MR. BARNARD:· Can you read that back.

25· · · · · · ·(Thereupon, the court read back the last
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·1· · · · · · · question.)

·2· · · · · · ·MR. TERRY:· That is correct, I am instructing

·3· · · · Mr. Bank not to answer that question.

·4· ·BY MR. BARNARD:

·5· · · · Q.· ·Did you talk about when you first came up with

·6· ·the idea with anybody other than Mr. William J.

·7· ·Seabolt?

·8· · · · A.· ·I don't recall.

·9· · · · Q.· ·Do you have any documents that would reflect

10· ·when you first came up with the idea?

11· · · · A.· ·Outside of my counsel, I don't recall.

12· · · · Q.· ·Do you have any e-mails?

13· · · · A.· ·Not that I recall.

14· · · · Q.· ·Let's talk about your business.· Do you have

15· ·any other business e-mail address, I think we talked

16· ·about this before, besides Dominion Investment Group that

17· ·you use for business e-mails?

18· · · · A.· ·Not that I recall.

19· · · · Q.· ·You understand the question that we asked about

20· ·documents that you had, those were directed to electronic

21· ·documents as well as paper documents, correct?

22· · · · A.· ·You're asking me what I understood?

23· · · · Q.· ·Yes.

24· · · · A.· ·I don't know.· You need to ask my attorney what

25· ·he understood.
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·1· · · · Q.· ·Did you do any search of your e-mails to answer

·2· ·any of the questions that were asked here?

·3· · · · A.· ·I did whatever was asked of me.

·4· · · · Q.· ·Specifically on Exhibit 3 in terms of answering

·5· ·these questions that are in Exhibit 3, do you recall

·6· ·doing any searches of electronic documents?

·7· · · · A.· ·I did whatever the questions asked me to do and

·8· ·counsel directed me to do.

·9· · · · Q.· ·I'm not asking you what instructions you think

10· ·you were following I'm asking you did you do a search?

11· · · · A.· ·If that was the instructions in there, then I

12· ·must have.

13· · · · Q.· ·You must have but you don't recall specifically

14· ·doing a search?

15· · · · A.· ·I do a lot of things every day.

16· · · · Q.· ·My question is do you have any specific

17· ·recollection of doing any searches of electronic

18· ·documents to answer any of the questions that were

19· ·posed --

20· · · · A.· ·If it was asked --

21· · · · Q.· ·You have to let me finish because she --

22· · · · A.· ·She can plug it in at the end when you get

23· ·done.

24· · · · Q.· ·I'm trying to make her job easier.· The whole

25· ·purpose of this proceeding is so that somebody can read
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·1· ·what we talked about today and understand what happened.

·2· · · · A.· ·Is that a question or am I being lectured

·3· ·again?

·4· · · · Q.· ·You're being told what the purpose of this is.

·5· · · · A.· ·I don't need to be told.

·6· · · · Q.· ·Okay.· Why I'm here is to try to be helpful

·7· ·to the person who will read this afterwards.

·8· · · · A.· ·Am I being lectured again?

·9· · · · · · ·Maybe you should file an amendment and then you

10· ·can tell them.

11· · · · Q.· ·I'm telling you why I'm here.

12· · · · A.· ·I didn't ask you why you were here.

13· · · · Q.· ·If it is not your choice to be helpful today --

14· · · · A.· ·I'm answering your questions, that's what I'm

15· ·doing.

16· · · · Q.· ·Are you?

17· · · · A.· ·I am.

18· · · · Q.· ·So you were deposed earlier?

19· · · · A.· ·Here we go.

20· · · · Q.· ·You don't recall anything whatsoever about why

21· ·you sat --

22· · · · A.· ·At this moment I don't.

23· · · · Q.· ·You don't know the name of any of the parties

24· ·involved?

25· · · · A.· ·Asked and answered.
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·1· · · · Q.· ·Is this a sales force you're talking about the

·2· ·people all over the country?· What do these people do?

·3· · · · A.· ·Sales force and others.

·4· · · · Q.· ·How many people are we talking about?

·5· · · · A.· ·I have no idea.

·6· · · · Q.· ·Is it more than 100?

·7· · · · A.· ·Yes.

·8· · · · Q.· ·Is it more than 1,000?

·9· · · · A.· ·Probably not.

10· · · · Q.· ·But you can't give me any more specificity

11· ·other than more than 100, less than 1,000?

12· · · · A.· ·Less than 250.

13· · · · Q.· ·And you said all over the country.· Are they in

14· ·every state?

15· · · · A.· ·I don't know.· I think we answered that

16· ·somewhere in here.

17· · · · Q.· ·Is your business or is the Dominion group of

18· ·companies, is the business focused in any particular

19· ·geographical area?

20· · · · A.· ·No.

21· · · · Q.· ·Do you have people in one state that work for

22· ·the Dominion group of companies that contact people in

23· ·other states?

24· · · · A.· ·I don't know.

25· · · · Q.· ·Do you know whether --
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·1· · · · A.· ·I would say yes because I do.

·2· · · · Q.· ·Okay.· In terms of investment opportunities, is

·3· ·it a regular practice, as far as you're aware, for people

·4· ·to offer those to potential customers in any state that

·5· ·they want to?

·6· · · · A.· ·Offer what?

·7· · · · Q.· ·For the Dominion group of companies.

·8· · · · A.· ·Offer what across the state?

·9· · · · Q.· ·In terms of the these people who are all in the

10· ·company in the sales force, are they restricted to only

11· ·selling in their state or can they sell or offer

12· ·different kinds of services or products to people in

13· ·other states?

14· · · · A.· ·Which service are you referring to?

15· · · · Q.· ·Any services.

16· · · · A.· ·That would depend on the regulatory

17· ·requirements on them.

18· · · · Q.· ·Do you know as to any of the services, are they

19· ·being offered across state lines?

20· · · · A.· ·Which services?

21· · · · Q.· ·Again, any of them.

22· · · · A.· ·It would be correct to assume they are.

23· · · · Q.· ·Now in Exhibit No. 3 there are several of these

24· ·exhibits that say the request is overbroad, unduly

25· ·burdensome.
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·1· · · · · · ·What burdens were did you encounter in trying

·2· ·to --

·3· · · · A.· ·What do you want me to look at?

·4· · · · Q.· ·It's several of these.

·5· · · · A.· ·Can you narrow it down?

·6· · · · Q.· ·I'm going to ask you generally first and then

·7· ·we can look at specific but generally speaking there are

·8· ·requests in here that said the requests are overbroad and

·9· ·unduly burdensome.

10· · · · · · ·What burdens did you run into in terms of

11· ·answering these questions?

12· · · · A.· ·These were generally overburdensome.

13· · · · Q.· ·How so?

14· · · · A.· ·You want me to get specific?

15· · · · Q.· ·Yes.

16· · · · A.· ·You asked me a general question so I generally

17· ·answered it.· It's generally overburdensome.

18· · · · Q.· ·For example, were there any of these requests

19· ·that generated more than 1,000 documents when you tried

20· ·to go search for something?

21· · · · A.· ·Which one are you talking about?

22· · · · Q.· ·I'm asking for any of them.

23· · · · A.· ·Generally, it was overburdensome.

24· · · · Q.· ·My question was were there any of these

25· ·requests that we made where you found that there were
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·1· ·more then 1,000 documents that would respond to it?

·2· · · · A.· ·I don't recall.

·3· · · · Q.· ·Do you recall any specific burdens that you ran

·4· ·into in terms of trying o answer these questions?

·5· · · · A.· ·Is it still under the general question?

·6· · · · Q.· ·Yes.

·7· · · · A.· ·Then it's generally burdensome.

·8· · · · Q.· ·But do you recall any specific burdens?

·9· · · · A.· ·Can you get me to a specific question?

10· · · · Q.· ·We can do that but first I'm asking do you

11· ·recall any specific burden --

12· · · · A.· ·They were generally overburdensome.

13· · · · Q.· ·You have no specific information?

14· · · · A.· ·Am I not coming across well?

15· · · · Q.· ·I'm just asking you whether you want to offer

16· ·any --

17· · · · A.· ·Asked and answered, but if you want to get into

18· ·specifics, let's do it.

19· · · · Q.· ·We talked about documents relating to the first

20· ·time that you wanted to use Rock Solid Investment and it

21· ·says here that you don't want to provide documents

22· ·because the request is overbroad and unduly burdensome.

23· · · · A.· ·Which one are we on?

24· · · · Q.· ·This is number 14.

25· · · · A.· ·Oh, okay.
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·1· · · · Q.· ·All of your corporate activities are

·2· ·confidential?

·3· · · · A.· ·Sure.

·4· · · · Q.· ·If Prudential were willing to enter into a

·5· ·protective order that would ensure that these documents

·6· ·were kept confidential, are there other documents you

·7· ·would send to us at that point?

·8· · · · A.· ·I don't know what I would do.· That would be a

·9· ·question for counsel.

10· · · · Q.· ·Are there any documents that you withheld here

11· ·because you thought they were proprietary or

12· ·confidential?

13· · · · A.· ·We, again, found it overbroad, unduly

14· ·burdensome and it's answered right there.

15· · · · Q.· ·Again, do you remember whether any documents

16· ·were withheld?

17· · · · A.· ·No, but, again, we found it overbroad and

18· ·burdensome.

19· · · · Q.· ·And again, different question.

20· · · · A.· ·It's not a different question.

21· · · · Q.· ·Did you withhold any documents?

22· · · · A.· ·Asked and answered.

23· · · · Q.· ·That's your best response?

24· · · · · · ·I'm asking, is that your best and most helpful

25· ·response to the question of whether you withheld
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·1· ·documents or not?

·2· · · · A.· ·It's answered.

·3· · · · Q.· ·The next on number 18 we asked for documents

·4· ·concerning any variations of the Rock Solid Investment

·5· ·mark that you're using and it also says that you object

·6· ·to that because it was unduly burdensome.

·7· · · · · · ·What burden did you encounter in terms of

·8· ·trying to find documents that would show the different

·9· ·variations of the Rock Solid Investment mark?

10· · · · A.· ·It was overbroad.

11· · · · Q.· ·Was there any burden?

12· · · · A.· ·Yes.

13· · · · Q.· ·What was the burden?

14· · · · A.· ·This whole process.

15· · · · Q.· ·By this whole process, I'm not sure I

16· ·understand what you mean.

17· · · · A.· ·Just that.

18· · · · Q.· ·Which process?

19· · · · A.· ·This is overbroad.

20· · · · Q.· ·When you say this, you're pointing at the

21· ·document?

22· · · · A.· ·I'm referring to your question.· You asked me

23· ·about the question, I answered the question.

24· · · · Q.· ·By the question, do you mean the request number

25· ·18 that's on this document?
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·1· · · · A.· ·Yes.· Yeah.

·2· · · · Q.· ·So in terms of 18, you're saying that it's a

·3· ·burden to respond to that?

·4· · · · A.· ·No.· No, I responded.· I gave you the response.

·5· ·I didn't say it was a burden to respond.

·6· · · · Q.· ·It says here that you object because the

·7· ·request is unduly burdensome.

·8· · · · A.· ·Don't miss words, read it correctly.· It says

·9· ·overbroad, unduly burdensome and seeking irrelevant

10· ·information.

11· · · · Q.· ·And again, I'm asking about the piece that says

12· ·unduly burdensome.· What burden did you --

13· · · · A.· ·It's the totality.· It's the totality of

14· ·sentence and I've answered it.

15· · · · Q.· ·So you can't identify any specific burden that

16· ·you encountered in terms of trying to respond to number

17· ·18?

18· · · · A.· ·It was unduly burdensome.

19· · · · Q.· ·And you can't identify --

20· · · · A.· ·I responded.

21· · · · Q.· ·I haven't asked a question.

22· · · · A.· ·I did, I just answered you.

23· · · · Q.· ·You cannot identify any specific burden that

24· ·you encountered in terms of responding to number 17, can

25· ·you?
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·1· · · · A.· ·It was asked and answered.

·2· · · · Q.· ·And you can't identify any specific burden that

·3· ·you encountered in terms of trying to respond to number

·4· ·14?

·5· · · · A.· ·It was all unduly burdensome and seeking

·6· ·irrelevant information.

·7· · · · Q.· ·Number 19 it asks for documents referring to or

·8· ·relating to or documenting the amount of money that you

·9· ·spent developing, promoting, marketing and advertising

10· ·the goods and services that will bear this and there's an

11· ·objection there that there was a burden that you

12· ·encountered in terms of responding to that.

13· · · · A.· ·Yes.

14· · · · Q.· ·What was the burden?

15· · · · A.· ·It was overbroad and unduly burdensome.

16· · · · Q.· ·How much money did you spend advertising this

17· ·mark so far?

18· · · · A.· ·I don't recall.

19· · · · Q.· ·Was it more than $1,000?

20· · · · A.· ·I don't recall.

21· · · · Q.· ·Do you know if it's more than a million

22· ·dollars?

23· · · · A.· ·Asked and answered.

24· · · · Q.· ·Do you know if it's more than a dollar?· You

25· ·have no other answer to that question?
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·1· ·been withheld from us that says Rock Solid Investment on

·2· ·it?

·3· · · · A.· ·I'm not aware.

·4· · · · Q.· ·Have you done any other advertisements using

·5· ·Rock Solid Investment other than what you provided to us,

·6· ·the You Tube video and the radio spots?

·7· · · · A.· ·We may have, I don't know.

·8· · · · Q.· ·You have no specific knowledge of anything else

·9· ·besides that right now?

10· · · · A.· ·I don't.· We may have, we may not have.

11· · · · Q.· ·As far as the radio spot, going back to that,

12· ·did they refer to Rock Solid Investment specifically?

13· · · · A.· ·I don't recall.

14· · · · Q.· ·Do you know one way or the other whether they

15· ·actually said Rock Solid Investment during that radio

16· ·ad?

17· · · · A.· ·I don't recall the exact words used on the

18· ·radio show.

19· · · · Q.· ·What about on the You Tube video, do they ever

20· ·actually say Rock Solid Investment?

21· · · · A.· ·I don't know.

22· · · · Q.· ·Do you know if there was an image shown that

23· ·said Rock Solid Investment?

24· · · · A.· ·I don't know.· I don't handle that.

25· · · · Q.· ·That would be Jessica Berford?

Page 95

·1· · · · A.· ·Yeah.

·2· · · · Q.· ·Or Brad?

·3· · · · A.· ·Or Brad or any other person involved.

·4· · · · Q.· ·Are there any specific burdens that you recall

·5· ·encountering in terms of trying to locate any

·6· ·advertisements that say Rock Solid Investment?

·7· · · · A.· ·Are you directing me to a question?

·8· · · · Q.· ·I'm asking you whether there are any burdens

·9· ·that you encountered in terms of just trying to respond

10· ·to a question about your advertising of the Rock Solid.

11· · · · A.· ·Which question are you referring to?

12· · · · Q.· ·I'm asking you a question.

13· · · · A.· ·I'm asking you, you said you're referring to a

14· ·question.· Which one are you referring to?

15· · · · Q.· ·I don't believe I actually said that but I'll

16· ·ask a few questions.

17· · · · · · ·Do you recall encountering any burdens in terms

18· ·of trying to respond to a question about whether or not

19· ·you've advertised Rock Solid Investment?

20· · · · A.· ·If I put in here it was overly burdensome, then

21· ·it would have been.

22· · · · Q.· ·What was the burden?

23· · · · A.· ·Responding to that.

24· · · · Q.· ·Do you have any more information about the

25· ·nature of the burden?· Was it the number documents or the

Page 96

·1· ·places you had to look?

·2· · · · A.· ·I don't recall a specific answer right now.

·3· · · · Q.· ·Okay.· There's a question on 34 that asks about

·4· ·documents concerning and identifying the trade channels

·5· ·that you would sell services through that use Rock Solid

·6· ·investment mark.

·7· · · · · · ·Do you recall any burdens in terms of trying to

·8· ·figure out what those trade channels are?

·9· · · · A.· ·Yeah, it was overly broad, unduly burdensome

10· ·and seeking irrelevant information.

11· · · · Q.· ·What was the burden?

12· · · · A.· ·It was unduly burdensome.

13· · · · Q.· ·Is there any more specific information you have

14· ·about the burden?

15· · · · A.· ·Yes, just that it was unduly burdensome.

16· · · · Q.· ·On 35 it asks for documents that refer to study

17· ·surveys or research that you conducted in terms of

18· ·potential customers for the Rock Solid Investment.

19· · · · A.· ·Yes.

20· · · · Q.· ·Are you reading the paper right now, Mr.

21· ·Bank?

22· · · · A.· ·Yes, I can multi task but you go right ahead.

23· · · · Q.· ·I would like the record to reflect that I'm

24· ·looking at and upside down copy of Palm Beach Post and

25· ·the Wall Street Journal.

Page 97

·1· · · · · · ·Is there something about this process that

·2· ·makes you not want to answer these questions?

·3· · · · A.· ·I've been answering them.· Which one did I not

·4· ·answer?

·5· · · · Q.· ·Was there any burden that you encountered in

·6· ·terms of trying to locate any studies or surveys you did

·7· ·about potential customers?

·8· · · · A.· ·Is this back to 35?

·9· · · · Q.· ·Yes.

10· · · · A.· ·Yes, it was unduly burdensome and overbroad.

11· · · · Q.· ·Was there any specific burden you

12· ·encountered?

13· · · · A.· ·It was overly, unduly burdensome.

14· · · · Q.· ·Do you know what a privilege log is?

15· · · · A.· ·It's a privilege log.

16· · · · Q.· ·I'm asking whether you know what that is.

17· · · · A.· ·Is there a question on here?

18· · · · Q.· ·It's referred to multiple times in this

19· ·document.· I'm asking you if you know what one is.

20· · · · A.· ·Where?· Could you bring me to wherever that is

21· ·you are?

22· · · · Q.· ·If you go to, for instance, number 36 and you

23· ·look at your response there, the second question says

24· ·privilege log, colon, attorney file, do you see that?

25· · · · A.· ·That would be information traded between my
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·1· · · · A.· ·To report to me or anybody in management if

·2· ·there's been any confusion of which there has been

·3· ·none.

·4· · · · Q.· ·Was there any e-mail or any kind of a written

·5· ·communication that was sent out regarding this issue?

·6· · · · A.· ·I don't recall anything being written.

·7· · · · Q.· ·You don't remember writing any kind of an

·8· ·instruction to anybody or question to any of the people

·9· ·in --

10· · · · A.· ·No, I try to communicate verbally as much as I

11· ·can with my people.

12· · · · Q.· ·You said that it would be -- is there any kind

13· ·of a policy in terms of if somebody was going to be

14· ·encountering that kind of an issue in the field about

15· ·reporting it up to management?

16· · · · A.· ·I don't understand the question.

17· · · · Q.· ·Are there any sorts of, let's say that you have

18· ·consumers who are confused between two products that are

19· ·being offered, how would that normally be dealt with?

20· · · · A.· ·Depending on what the confusion was, it would

21· ·typically be reported up the chain.

22· · · · Q.· ·Is there any kind of a written policy that

23· ·addresses that situation?

24· · · · A.· ·No.

25· · · · · · ·MR. BARNARD:· I'm going to adjourn the

Page 159

·1· ·deposition right now.· There are some of these

·2· ·questions that I didn't get a lot of information on

·3· ·but I'm hopeful that we will be able to get that by

·4· ·working together to get through some of them.

·5· ·Obviously I can't anticipate every question I'm

·6· ·going to ask but I'm just going to adjourn this for

·7· ·now unless you have any questions.

·8· · · · MR. TERRY:· No.

·9· · · · MR. BARNARD:· I'll order.

10· · · · THE COURT REPORTER:· Would you like a copy?

11· · · · MR. TERRY:· Yes, definitely, PDF.

12· · · · (Thereupon, the deposition concluded

13· · · · ·at 12:55 p.m.)
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·1· · · · · · · · · · · CERTIFICATE OF OATH

·2

·3· ·STATE OF FLORIDA· · )

· · · · · · · · · · · · ·:· SS

·4· ·COUNTY OF ST. LUCIE· )

·5

·6· · · · · · ·I, ROBIN J.P. RILEY, a Notary Public of the

·7· ·State of Florida at Large, authorized to administer

·8· ·oaths, certify that Daryl Bank appeared before me and was

·9· ·duly sworn on June 8, 2015.

10· · · · · · · · · · · WITNESS my hand and official seal this

11· ·16th day of June, 2015.

12

13

14· · · · · · · · · · · · · ·_____________________________

· · · · · · · · · · · · · · ·ROBIN J.P. RILEY, CP

15· · · · · · · · · · · · · ·My Commission Expires:

· · ·(Notary Seal)· · · · · ·May 9th, 2016

16· · · · · · · · · · · · · ·(This signature is valid only

· · · · · · · · · · · · · · · if signed in blue ink.)

17

18· · · · · · · · · · · · · · · · · · · Personally Known______

· · · · · · · · · · · · · · · Or Produced Identification___X__

19· · · · · · · · ·Type of Identification Produced -· driver's

20· · · · · · · · · · · · · · · · · · · · · · · · · · license

21

22

23

24

25
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·1· ·STATE OF FLORIDA· · )

·2· ·COUNTY OF ST. LUCIE· )

·3

·4· · · · · · · · · · · · · CERTIFICATE

·5· · · · · · ·I, ROBIN J.P. RILEY, a Shorthand Reporter and

·6· ·Notary Public of the State of Florida at Large, certify

·7· ·that the foregoing deposition of Daryl Bank was

·8· ·stenographically reported by me and is a true and

·9· ·accurate transcription of said deposition of Daryl Bank.

10· · · · · · ·I certify further I am neither attorney nor

11· ·counsel for, nor related to, nor employed by any of the

12· ·parties to the action in which the deposition is taken

13· ·and, further, that I am not a relative or an employee of

14· ·any attorney or counsel employed in this case, nor am I

15· ·financially interested in the outcome of this action.

16· · · · · · · · ·DATED this 16th day of June, 2015.

17

18· · · · · · · · · · · · ·_____________________________

19· · · · · · · · · · · · ·ROBIN J.P. RILEY, CP

20

21

22

23

24

25
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Mueller, Terry L.

From: Mark MPT Terry <mark@terryfirm.com>
Sent: Tuesday, July 07, 2015 3:49 PM
To: Barnard, David
Cc: Meriwether, Luke M.; Gonzales, Donna P.; Mueller, Terry L.
Subject: RE: Prudential/Rock Solid Investment

I am out of the office this week but will return next week and will attend to this then. 

 
 

MARK TERRY, ESQ. 

Board Certified Specialist  

Registered Patent Attorney 

786-443-7720 (w) 

786-513-0381 (f) 

mark@terryfirm.com  

http://www.terryfirm.com/  

 
 

 

From: Barnard, David (LG) [mailto:DBarnard@LATHROPGAGE.COM]  

Sent: Tuesday, July 7, 2015 4:17 PM 

To: Mark MPT Terry 

Cc: Meriwether, Luke M. (LG); Gonzales, Donna P. (LG); Mueller, Terry L. (LG) 

Subject: Prudential/Rock Solid Investment 

 

Mark, we are in the process of getting subpoenas ready for 30(b)(6) depositions of Dominion Investment Group and 

Dominion Diamonds, as well as subpoenas for Catrina Davis, Elizabeth Greco and Doug Dunn.  We are looking at the 

week of August 3 for the document productions and depositions.  Please confirm that you will be serving as the attorney 

for these entities and individuals and that the witnesses are available that week.  We will be sending you the formal 

notices soon. 

 

Dave 
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This e-mail (including any attachments) may contain material that (1) is confidential and for the sole use of the 

intended recipient, and (2) may be protected by the attorney-client privilege, attorney work product doctrine or 

other legal rules. Any review, reliance or distribution by others or forwarding without express permission is 

strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies. 
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�

Mueller, Terry L.

From: Barnard, David
Sent: Thursday, July 16, 2015 10:33 AM
To: Mark Terry (mark@terryfirm.com)
Cc: Mueller, Terry L.; Meriwether, Luke M.; Gonzales, Donna P.
Subject: Prudential/Rock Solid Investment opposition - subpoenas of Greco, Davis and Dominion 

Diamonds, LLC 30(b)(6)
Attachments: 2015-07-14 Prudential Subpoena_Davis (Official).pdf; 2015-07-14 Prudential 

Subpoena_Dominion Diamond (Official).pdf; 2015-07-14 Prudential Subpoena_Greco 
(Official).pdf

Mark, this follows up on my 7/7 email re scheduling depositions.  Attached are subpoenas for Dominion Diamonds, 

Elizabeth Greco and Catrina Davis.  Please let me know if you are representing them and if you will accept service. 

 

Dave 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO. 2:16-mc-14021-MARTINEZ/LYNCH 

 

 

 

THE PRUDENTIAL INSURANCE COMPANY  

OF AMERICA,  

        

 Plaintiff,      

          

  v. 

      

DARYL BANK,          

 

 Defendant. 

___________________________________________/ 

 

DECLARATION OF DAVID R. BARNARD 

 I, David R. Barnard, do hereby testify and declare as follows: 

1. I have personal knowledge of the facts stated in this declaration and if called to 

testify, could and would testify to these facts. 

2. Attached as Exhibit 1 is a true and accurate copy of the order, issued by the 

United States Trademark Trial and Appeal Board (“Board”) on December 22, 2015 in connection 

with Opposition No. 91219616. 

3. Attached as Exhibit 2 is a true and accurate copy of excerpts of the transcript of 

Defendant Daryl Bank’s deposition on June 8, 2015. 

4. Attached as Exhibit 3 is a true and accurate copy of my email to Mr. Bank’s 

counsel, Mark Terry, dated July 7, 2015. 

5. Attached as Exhibit 4 are true and accurate copies of the subpoenas to Catrina 

Davis and Dominion Diamonds LLC, issued by this Court on July 14, 2015. 
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6. Attached as Exhibit 5 is a true and accurate copy of my email to Mr. Terry, dated 

July 16, 2015. 

7. Attached as Exhibit 8 is a true and accurate copy of the Warrant Affidavit and 

Arrest Warrant, authored by Officer Alan Ludmerer and dated July 23, 2015. 

8. Attached as Exhibit 9 is a true and accurate copy of Prudential’s Motion for 

Sanctions, filed with the Board on August 4, 2015. 

I declare under penalty of perjury under the laws of the State of Florida that the foregoing 

is true and correct. 

Executed this 4th day of February, 2016. 

          

/s DAVID R. BARNARD_________________ 

      DAVID R. BARNARD 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO. 2:16-mc-14021-MARTINEZ/LYNCH 

 

 

 

THE PRUDENTIAL INSURANCE COMPANY  

OF AMERICA,  

        

 Plaintiff,      

          

  v. 

      

DARYL BANK,          

 

 Defendant. 

___________________________________________/ 

 

ORDER 

 

Before the Court is Plaintiff, The Prudential Insurance Company of America’s 

(“Prudential”) Motion to Enforce Subpoena (Doc. ___).  Prudential seeks sanctions in the form 

of judgment against Mr. Bank and that his application for ROCK SOLID INVESTMENT be 

deemed abandoned, and award of attorneys’ fees and costs related to the enforcement of the 

subpoena.  Alternatively, Prudential seeks protective measures, as outlined in its Memorandum 

in support of its Motion.  The Court has reviewed and considered the parties’ submissions. 

It is hereby:  

ORDERED that Prudential’s Motion to Enforce Subpoena and for Sanctions (Doc. ___) 

is granted;    

ORDERED that judgment be entered against Defendant Daryl Bank in the Opposition 

No. 91219616 before the United States Trademark Trial and Appeal Board (“Board”); 

ORDERED that the Board deem Mr. Bank’s U.S. Application Serial No. 86/184,144 for 

ROCK SOLID INVESTMENT abandoned; 
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ORDERED that attorneys’ fees and costs arising from the enforcement of the subpoena 

be awarded to Prudential.  Prudential is hereby ordered to submit within fifteen (15) days to the 

Court an accounting of all fees and costs related to such enforcement. 

[Alternatively] 

ORDERED that: 

1) All previously noticed witnesses be deemed served and compelled to appear for 

depositions during an agreed upon date and time; 

2) All depositions be conducted at Bank’s expense at the Sheriff’s Office or police 

department closest to the deponent’s residence or place of employment; 

3) Bank cannot be designated as 30(b)(6) witness for either Dominion or its related 

company, Dominion Investment; and 

4) Bank not be allowed within 1,000 yards of any of Prudential’s agents and 

representatives during the remainder of these proceedings. 

 

 

Dated on this ____ day of ____________. 

 

    

United States District Judge Jose E. Martinez 
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