Trademark Trial and Appeal Board Electronic Filing System. http./estta.uspto.gov
ESTTA Tracking number: ESTTA728356

Filing date: 02/19/2016

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91219616

Party Plaintiff
Prudential Insurance Company of America

Correspondence | AMY BROZENIC

Address LATHROP & GAGE LLP

10851 MASTIN BLVD.BLDG. 82, SUITE 1000

OVERLAND PARK, KS 66210

UNITED STATES

abrozenic@lathropgage.com, ipdocket-
ing@lathropgage.com,tmueller@Ilathropgage.com, jpellant@Ilathropgage.com,
dbarnard@lathropgage.com

Submission Other Motions/Papers
Filer's Name Amy Brozenic
Filer's e-malil abrozen-

ic@lathropgage.com,ipdocketing@lathropgage.com,timueller@lathropgage.com,
dgonzales@lathropgage.com,dbarnard@Ilathropgage.com

Signature /Amy Brozenic/

Date 02/19/2016

Attachments 2016-02-19 Prudential M_Entry of M_Enforce Subpoena.pdf(134608 bytes )
2016-02-19 Prudential M_Entry of M_Enforce Subpoena_Ex A1.pdf(3330811
bytes )

2016-02-19 Prudential M_Entry of M_Enforce Subpoena_Ex A2.pdf(4316810
bytes )



http://estta.uspto.gov

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Serial No. 86/184,144

For the Mark: ROCK SOLID INVESTMENT
Filed: February 4, 2014

Published in the Official Gazette: August 5, 2014

)
The Prudential Insurance Company of America )
)
Opposer )
) Opp. No. 91-219,616
v. )
)
Daryl Bank )
)
Applicant )
)

United States Patent and Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

PRUDENTIAL’S MOTION FOR ENTRY OF ITS MOTION TO ENFORCE
SUBPOENAS AND FOR SANCTIONS BEFORE THE DISTRICT COURT

Per the Board’s order of January 20, 2016 (“Order”), Opposer The Prudential Insurance
Company of America (“Opposer”) hereby requests entry of its Motion to Enforce Subpoenas, for
Sanctions Against Defendant Daryl Bank and Incorporated Memorandum of Law (“Motion”).

On December 22, 2015, the Board issued an order (“Prior Order”) regarding Opposer’s
Motion for Sanctions, filed before the Board, finding, inter alia, that the U.S. District Court for
the Southern District of Florida (“District Court”) is the more appropriate forum to address
Applicant Daryl Bank’s (“Applicant”) assault on Opposer’s process server. The Board further

recommended that the parties utilize Accelerated Case Resolution (*ACR”) and ordered the
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parties to schedule an ACR conference with the assigned Interlocutory Attorney, Christen
English.

On January 20, 2016, the parties and Ms. English participated in the ACR conference.
Opposer’s counsel indicated that while Opposer did not want to waive its right to ACR, it wished
to pursue remedies with the District Court, which the Board determined was “the necessary and
appropriate forum” to address Applicant’s actions, before proceeding with ACR. Opposer fully
appreciates and understands the value of ACR; however, Opposer believes that the issues
presented by Applicant’s actions that formed the basis for Opposer’s Motion for Sanctions leave
unresolved questions that should be addressed prior to Opposer pursuing a final resolution of this
matter through ACR. After the ACR conference, the Board issued the Order, instructing
Opposer to file with the Board within fifieen days of filing a copy of its motion for sanctions
with the District Court.

On February 4, 2016, Opposer filed with the District Court the Motion. See attached
Exhibit A. As Opposer is filing a copy of the Motion with the Board within fifteen days of its
filing with the District Court, the copy of the Motion is timely filed. Accordingly, Opposer
requests entry of the Motion into the record.

Since the proceedings before the District Court may affect the Board proceedings,
Opposer respectfully requests the Board suspend the Opposition pending the disposition of the

District Court proceedings.
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Date: February 19, 2016 Respectfully submitted,

LATHROP & GAGE LLP

ﬂ/mm 14000

Amy Brofenic

David R. Barnard

Donna P. Gonzales

10851 Mastin Blvd.

Building 82, Suite 1000

Overland Park, KS 66210-1669

Email: ipdocketing@lathropgage.com
abrozenic(@lathropgage.com
dbarnard(@lathropgage.com
degonzales@lathropgage.com

Tel: (913) 451-5100

ATTORNEYS FOR OPPOSER

CERTIFICATE OF SERVICE AND ONLINE SUBMISSION

[ hereby certify that a true and correct copy of this Prudential’s Motion for Entry of lIts
Motion to Enforce Subpoenas and For Sanctions Before the District Court was filed online with
the Trademark Trial and Appeal Board using the ESTTA this 19th day of February, 2016.
Further, I hereby certify that the above document was deposited in the U.S. Mail, with sufficient
first class postage prepaid, on the 19th day of February, 2016, addressed to Opposer’s attorney of

record:

Mr. Mark Terry

Office of Mark Terry, Esq.
801 Brickell Ave Ste 900
Miami, FL. 33131-2979

O/VL(A ﬂm’\

= &\my Brozerfit
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

CASE NO. 2:16-mc-14021-MARTINEZ/LYNCH

THE PRUDENTIAL INSURANCE COMPANY
OF AMERICA,

Plaintiff,
V.
DARYL BANK,

Defendant.

PLAINTIFF PRUDENTIAL’S MOTION TO ENFORCE SUBPOENAS,
FOR SANCTIONS AGAINST DEFENDANT DARYL BANK
AND INCORPORATED MEMORANDUM OF LAW

The Prudential Insurance Company of America (“Prudential”’), pursuant to Fed. R. Civ.
P. 45(g) and 81, 35 C.F.R. § 24, Trademark Trial and Appeal Board Manual of Procedure
(“TBMP”) § 404.03(a)(2), and the Court’s inherent authority, respectfully moves the Court to
enforce the subpoenas dated July 14, 2015, and enter judgment against Defendant Daryl Bank
(“Bank™) as a sanction for his conduct, enjoin him from proceeding further in the Opposition and
direct the United States Trademark Trial and Appeal Board (the “Board”) to deem Mr. Bank’s
application abandoned, and award of attorneys’ fees and costs related to his gun assault on
Prudential’s process server, and as grounds states:
I Introduction

This motion stems from Defendant Bank’s personal gun assault on Prudential’s 68 year

old process server, Marcia Gillings:
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Ms. Gillings was wearing her badge and the same sundress shown in this photo while she was
serving the subpoena on Mr. Bank at his residence. In broad daylight, Mr. Bank pulled a gun on
her and chased her from his front door to her car. Based on their investigation of the incident,
the Port St. Lucie Police department issued an arrest warrant for Mr. Bank for three felonies:
Aggravated Assault with a Deadly Weapon Without Intent to Kill, Assault on a Person 65 Years
of Age or Older, and Resisting an Officer with Violence.

These facts are undisputed and were corroborated by Mr. Bank himself during his
interview with the police. Mr. Bank’s sole excuse for his behavior is his entirely non-credible
statement that he did not know she was a process server and thought she was a burglar. The
police reports also show Mr. Bank compounded his assault by fleeing the scene, failing to
initially cooperate with law enforcement and destroying video evidence of his assault.

This was the latest and most heinous incident in Mr. Bank’s efforts to obstruct discovery
in the underlying trademark action. The Trademark Trial and Appeal Board specifically noted

that Mr. Bank’s behavior during his deposition prior to the gun incident was “wildly
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inappropriate at best” and “troubling.” See Ex. 1, Board Order, issued on December 22, 2015
(“Order™).

Because Mr. Bank’s bad conduct is extreme, calculated and not his first abuse in
discovery in the underlying action, Prudential seeks the strongest sanctions available from the
Court. As is explained herein in detail, the case comes to the Court in an unusual procedural
posture. These types of discovery abuses are thankfully rare in trademark oppositions. The
Board has indicated that this Court, having issued the relevant subpoena, is the correct forum to
consider Mr. Bank’s behavior and determine the correct remedy. Prudential respectfully
implores this Court to either find judgment against Mr. Bank or enjoin him from proceeding
further on his pending trademark application at issue, and award Prudential its reasonable
attorneys’ fees and costs directly related to the enforcement of the subject subpoenas.

II. Background

On February 4, 2014, Mr. Bank filed a trademark application for ROCK SOLID
INVESTMENT for use with a variety of financial services. Prudential filed its Notice of
Opposition with the Board on the basis that Mr. Bank’s application overlapped Prudential’s
previously-registered and long standing ROCK SOLID family of trademarks and created a
likelihood of consumer confusion under Trademark Act Section 2(d), 15 U.S.C. § 1502(d), and
dilution under Trademark Act Section 43(c), 15 U.S.C. § 1125(c).

In trademark opposition proceedings, discovery proceeds much like in federal civil
litigation and includes interrogatories, document requests, and depositions. During discovery,
even before the assault, Mr. Bank made a show of demonstrating hostility and blatant disrespect.
For example, during his deposition, he began reading a newspaper, and when asked about this,

he replied, “Yes, I can multi task but you go right ahead.” Ex. 2, Depo. Daryl Bank 96:20-25
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(June 8, 2015). Mr. Bank also chose to make his own objections to questions. See, e.g., id. at ,
5:16-22 (Mr. Bank stating, “Asked and answered...I just didn’t want to hear the same questions
again. It will make it go a lot faster if you didn’t ask the same question.”); see also id. at , 11:21-
25; 49:23-25; 73:15-18; 78:19-79:2; 80:23-81:1. He also professed ignorance to simple
questions including his college major, college degree, and any recollection of an earlier lawsuit
where he was deposed. See id. at 8:8-11, 3:9-5:22.

During the deposition, Mr. Bank testified that his company, Dominion Diamonds LLC
(“Dominion”), was already using the trademark ROCK SOLID INVESTMENT in its marketing.
Prudential also learned that Catrina Davis is one of Dominion’s officers. He indicated she has
knowledge of Dominion’s marketing and scope of use and future use of the opposed mark.

A. Mr. Bank had notice of Prudential’s desire to serve subpoenas, refused to
voluntarily accept service and then assaulted the process server with a
handgun.

Prudential’s counsel, David Barnard, notified Mr. Bank’s counsel, Mark Terry, on July 7,

2015, that Prudential planned to take a 30(b)(6) deposition of Dominion and Mrs. Davis, and
asked whether Mr. Terry would accept service of the subpoenas. See Ex. 3, 7-7-15 Emails
between D. Barnard and M. Terry. Mr. Terry never responded.

Prudential then applied for subpoenas, which this Court issued on July 14, 2015. See Ex.
4, Subpoenas. They were addressed to Mrs. Davis as a non-party fact witness and to Mr. Bank
as registered agent for Dominion. On July 16, 2015, having received no response from Mr.
Bank’s counsel, Prudential sent courtesy copies of the issued subpoenas to Mr. Terry. Mr.
Barnard asked whether Mr. Terry would be representing the parties named in the subpoenas and
whether he would accept service. See Ex. 5, 7-16-15 Email from D. Barnard to M. Terry. As

before, Mr. Terry never responded.
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On July 17, 2015 and July 20, 2015, Elizabeth Mclntyre, a process server at Baker Street
Investigations (“BSI”’) working in conjunction with HPS Process Service & Investigations, Inc.,
attempted service at the Dominion offices. See Ex. 6, Mclntyre Decl., Y 2-4. Dominion
employees informed Ms. Mclntyre on both occasions that Mr. Bank and Mrs. Davis were not in
the office and could not provide any information as to when either of them will again be in the
office. See id., 9 4-5.

Mrs. Davis and Mr. Bank are married and share the same home address. Believing that
continued attempts at service at the Dominion offices would be futile, Ms. Gillings attempted
service on July 21, 2015 at Mr. Bank’s and Mrs. Davis’s home address. See Ex. 7, Gillings
Decl., 99 5-6. Ms. Gillings at the time was 68 years old and had owned and operated BSI since
1986. Seeid., 99 1, 3. She is originally from England, where she attended university and served
as a police sergeant in Her Majesty’s Detective Service. See id., q 4.

On the date of the incident, Ms. Gillings arrived at Mr. Bank’s house and knocked on the
door, but no one answered. See id., 4§ 6-7. She waited in her car, which was parked on the road.
See id., § 7. A young boy came out of the house walking a dog. See id., § 8. The boy was
outside by himself, so Ms. Gillings asked if his parents were home. See id., 4 8. He said his
mother was inside and confirmed she is named “Catrina” [Davis]. See id. The boy went inside,
came out, and said his mother was in the shower. Ms. Gillings requested that the boy go back
and ask his mother to come outside. See id. The boy went inside and, after some time, came out
again. See id., 9. This time he told Ms. Gillings his mother was not in the house at all. See id.
Ms. Gillings reminded the boy that he had already told her that his mother was inside and that it

was very important for Ms. Gillings to speak with her. See id. Ms. Gillings also told him that
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she was from the court and had documents to give to his mother. See id. The boy went back
inside the house, left the front door standing open, and did not come back out. See id., 9 10.

After waiting a while at the door, Ms. Gillings went back to her car and continued to wait
with the passenger window down. See id., § 11. After a few minutes, a white sedan pulled into
the driveway and then into the garage. See id., § 12. Ms. Gillings identified the driver as Mr.
Bank based on a picture on his website, and because she had served papers on him regarding a
different legal matter once before. See id.

When Mr. Bank exited his vehicle, Ms. Gillings came out of her car and clearly identified
herself in a loud voice as a process server. As previously noted, she was wearing her badge.
Exhibit 7.1 is a picture of her wearing the same outfit and badge that she did on the day she
served Mr. Bank. She told Mr. Bank in a loud voice as he exited the car that she was there to
serve him legal papers. See id., § 13. Mr. Bank refused to acknowledge her and closed the
garage door while she stood outside. See id. It was approximately 5:00 pm.

Ms. Gillings went to the front door, which was still open, and put both subpoenas just
inside the front door and informed Mr. Bank again in a loud voice that he had been served. See
id., § 14. The papers landed approximately eight to ten inches inside the house. See id. As Ms.
Gillings was about to leave, she saw Mr. Bank coming toward the door. See id., § 15. She then
picked up the papers and was about to hand them to Mr. Bank when she saw he had a handgun.
See id. Mr. Bank’s arm was completely outstretched, and he was pointing the pistol directly at
her. See id. While continuing to point the gun at Ms. Gillings, Mr. Bank yelled for her to get off
of his property and called her a “whore.” See id.

Mr. Bank moved toward Ms. Gillings, so she immediately turned, dropped the papers and

headed back toward her car. See id., § 16. As she started her vehicle, she saw Mr. Bank running
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toward her vehicle in a “menacing” manner carrying the papers she had dropped. See id. Mr.
Bank ran to the passenger side of the car as Ms. Gillings was starting the car and threw some of
the papers into her car. See id. She threw them back out of the window and drove away. See id.
At all times during the incident, Mr. Bank appeared to be enraged and out of control. See id.

Ms. Gillings immediately called 911 to report the incident and was advised to go to the
Port St. Lucie police station to make a full report, which she did. See id., § 17. Mr. Bank did not
call the police and left his house shortly after the incident.

B. Port St. Lucie Police Investigation and Mr. Bank’s Subsequent Arrest.

After Ms. Gillings filed the police report, Officer Alan Ludmerer of the Port St. Lucie
Police Department, went to Mr. Bank’s home the evening of the incident, but was unable to meet
with Mr. Bank. See Ex. 8, Warrant Affidavit and Arrest Warrant.

On July 22, 2015, Officer Ludmerer and his colleague met with Mr. Bank at his
residence. See id. Mr. Bank claimed that he was in fear for his life and accused Ms. Gillings of
trespassing and burglary. See id. Having said this, however, Mr. Bank corroborated Ms.
Gillings’s account of her being at the house, him pulling a gun on her and chasing her to her car.
See id. Mr. Bank also provided the police with several photographs taken by a hidden camera
inside his doorbell, including: (1) Ms. Gillings standing in the door frame with half of her foot
inside the door; (2) Ms. Gillings bending down to retrieve the subpoenas; (3) Ms. Gillings
turning and leaving the premises; and (4) Mr. Bank exiting the front door with a handgun. See
id., pp. 2-3. Mr. Bank also indicated that there had been video, but it had been erased before the
meeting. /d.

Based on the investigation, Officer Ludmerer determined: (1) that Ms. Gillings did not

commit burglary or trespass; (2) Mr. Bank resisted an officer with violence, given that Ms.
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Gillings is employed by the 19" Judicial Circuit and was acting within her jurisdiction to execute
her legal duties as ordered by the Court; (3) there was probable cause for aggravated assault and
aggravated assault on an elderly. See id., 3. Mr. Bank was then arrested on July 27, 2015.

C. The Board’s Decision on Prudential’s Motion for Sanctions.

Based on Mr. Bank’s assault and other misconduct, Prudential filed a motion requesting
the Board to order judgment against Mr. Bank for his egregious behavior.! See Ex. 9, Motion for
Sanctions or, in the Alternative, Motion to Extend Time. In the alternative, Prudential requested
protective measures be placed for the safety of all individuals involved in further discovery
efforts. Id.

On December 22, 2015, the Board issued the Order denying without prejudice
Prudential’s Motion for Sanctions. The Board stated that Prudential’s “grievance is more
properly before the District Court that issued the subpoena because [Mr. Bank’s] alleged conduct
is an affront to the District Court’s authority.” See Ex. 1 at 5. The Board also noted its limited
powers to address the incident, stating that “short of judgment, the range of sanctions that we
may impose is limited. For example, we cannot compel a third party witness to appear for
deposition or issue a restraining order, as [Prudential] requests. The District Court may impose
such remedies, and more if it deems them justified...” Id. (emphasis added).

I11. Legal Backeround

The Court may impose sanctions under its inherent power. Chambers v. NASCO, Inc.,
501 U.S,, 32, 43 (1991). “Courts of justice are universally acknowledged to be vested, by their
very creation, with power to impose silence, respect, and decorum, in their presence, and

submission to their lawful mandates.” Id. “These powers are governed not by rule or statute but

! Although Prudential considered requesting attorneys’ fees and costs directly related to the enforcement of
the subject subpoenas, it did not request this relief, since the Board does not award such fees and costs. See TBMP
§ 502.05.
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by the control necessarily vested in courts to manage their own affairs so as to achieve the
orderly and expeditious disposition of cases.” Id.

“It is firmly established that the power to punish for contempts is inherent in all courts.”
Id. at 44. “This power reaches both conduct before the court and that beyond the court’s
confines, for the underlying concern that gave rise to the contempt power was not merely the
disruption of court proceedings. Rather, it was disobedience to the orders of the Judiciary,
regardless of whether such disobedience interfered with the conduct of trial.” Id. Failure to obey
a subpoena is contempt of the court wherein compliance is required. See Fed. R. Civ. P. 45(g).

The key to unlocking a court’s inherent power is a finding of bad faith. Barnes v. Dalton,
158 F.3d 1212, 382 (11th Cir. 1998). A party has acted in bad faith when a party delays or
disrupts the litigation or hampers enforcement of a court order. Id. “[W]hen there is bad-faith
conduct in the course of litigation that could be adequately sanctioned under the [Federal Rules
of Civil Procedure (“Rules”)], the court ordinarily should rely on the Rules rather than the
inherent power. But if in the informed discretion of the court, neither the statue nor the Rules are
up to the task, the court may safely rely on its inherent power.” Chambers, 501 U.S. at 50.

“The dismissal of a party’s complaint or answer, or striking its defenses, as a sanction is a
heavy punishment appropriate only as a last resort, when less drastic sanctions would not ensure
compliance with the court’s orders.” Eagle Hosp. Physicians, LLC v. SRG Consulting, Inc., 561
F.3d 1298, 1306 (11th Cir. 2009). The Eleventh Circuit has determined that such severe
punishment may be appropriate to deter other litigants from similar improper and egregious
behavior. See id. (affirming District Court’s sanction to order default judgment against a litigant,
who improperly intercepted attorney-client privileged information and invoked his Fifth

Amendment rights in refusing to answer how he came upon such communications). The
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Eleventh Circuit has also found such sanctions proper where a litigant committed discovery
abuses or had a pattern of bad faith stonewalling. See Buchanan v. Bowman, 820 F.2d 359, 361
(11th Cir. 1987) (affirming District Court’s order to strike misbehaving party’s answer and
entering default against him for party’s failure to appear for deposition and failure to respond to
discovery requests in violation of court order); In re Sunshine Jr. Stores, 456 F. 3d 1291, 1306
(11th Cir. 2006) (determining that a clear history of bad faith stonewalling in the litigation
justified the District Court’s decision to enter judgment against misbehaving party).

A court under its inherent powers may also assess attorneys’ fees and costs as a sanction
against a party for bad faith, vexatious, or wanton conduct. Chambers, 501 U.S. at 45; see also
Byrne v. Nezhat, 261 F.3d 1075, 1106 (11th Cir. 2001).

IV.  Argument

The Court has inherent authority to govern over this discovery dispute in these
proceedings and order sanctions in the form of judgment and award attorneys’ fees and costs. As
the U.S. Supreme Court has stated, “[W]hen there is bad-faith conduct in the course of litigation
that could be adequately sanctioned under the [Federal Rules of Civil Procedure (“Rules”)], the
court ordinarily should rely on the Rules rather than the inherent power. But if in the informed
discretion of the court, neither the statue nor the Rules are up to the task, the court may safely
rely on its inherent power.” Chambers, 501 U.S. at 50.

Here, no statute or Rule is up to the task. The case comes to the Court clearly on the
basis of a violation of the Court’s subpoenas, but as part of a separate legal proceeding before the
Board. In light of the Board’s deferral to the Court, no other Judiciary is able to address Mr.
Bank’s bad-faith conduct. Thus, it is up to this Court to decide and award the only appropriate

form of sanctions in view of the present facts. Because Mr. Bank’s gun assault on an elderly

10
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process server was both so extreme and was preceded by other contemptuous acts obstructing
discovery, the most severe sanctions are warranted.

A. Judgment should be entered against Mr. Bank, and he should be enjoined
from proceeding further in the Opposition.

The extreme bad faith conduct exhibited by Mr. Bank justifies the most severe sanction.
Mr. Bank pointing a gun at Ms. Gillings—a clearly identified process server with a badge in
broad daylight—while she sought to serve official papers on him is not just “bad faith conduct,”
but is extreme bad faith conduct. That was the most heinous abuse following a history of
misbehavior. Mr. Bank throughout these proceedings has been contemptuous, uncooperative and
hostile, affirmatively delaying and hindering Prudential’s efforts in rightfully conducting its
discovery. His crescendo of misconduct was threatening process server Ms. Gillings’s life.

Supreme Court and Eleventh Circuit precedent clearly authorize the harshest of sanctions
based on the willfulness and gravity of Mr. Bank’s misconduct. Prudential respectfully submits
that the Court should enter judgment against Mr. Bank, enjoin him from proceeding further in
the Opposition, or enter other relief sufficient to stop him from further abusing the process and
Prudential.

Any lesser form of sanctions would be futile and unfair to Prudential, its agents and
representatives, and more importantly—the public. First, ordering sanctions that do not end
these proceedings would require Prudential to potentially expose more people to mortal danger.
That is extremely unfair for obvious reasons. Second, as demonstrated by Mr. Bank throughout
these proceedings, he will be combative, uncooperative, and even resort to violence when
compelled to perform his duties. Finally, ordering anything less would fail to deter others who

may contemplate committing similar outrageous behavior in future proceedings. Allowing the

11
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proceedings to continue—all the while exposing people to danger—will only provide Mr. Bank
more opportunities to abuse the Board proceedings.

The burden this injunction will place on Mr. Bank is relatively small given his
misconduct. He will forfeit his opportunity to attempt to own a federal trademark registration on
ROCK SOLID INVESTMENT. Given that this is a federal property right that may only be
obtained by proper use of a process Mr. Bank has wantonly and repeatedly abused, forfeiting the
opportunity because of such extreme bad behavior does not offend notions of justice and fair
play.

For the foregoing reasons, and for the sake of everyone involved in these proceedings,
Prudential respectfully requests and strongly urges the Court to exercise its inherent authority
and enter judgment against Mr. Bank, enjoin Mr. Bank from proceeding further in the
Opposition and direct the Board that it may deem abandoned Mr. Bank’s trademark application
in line with same.

B. The Court has inherent authority to Order Mr. Bank to pay attorneys’ fees
and costs stemming from his misconduct.

Mr. Bank has not only caused emotional distress and delay during these proceedings, but
unnecessary attorneys’ fees and costs. Prudential has been forced to spend substantial time,
effort, and money to address and seek a remedy for Mr. Bank’s misconduct including his assault
on Ms. Gillings. Prudential therefor seeks an award of its reasonable attorneys’ fees and costs
incurred in addressing Mr. Bank’s misconduct.

C. Protective Measures Are Warranted and Prudent.

Should the Court deny the relief requested above and require Prudential to continue with
the Opposition proceedings, Prudential respectfully requests the Court order protective measures

to be in place prior to continuing these proceedings. Mr. Bank drew a gun on and chased an

12
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elderly woman wearing a dress and a badge, whom he had advance notice would be attempting
service on him and his wife. Capable of such outrageous acts, Mr. Bank poses a clear and
imminent threat of doing as much and worse to other people involved in this case.
For these reasons, we urge the Court to order the following measures to minimize further
threats of violence:
1) All previously noticed witnesses be deemed served and compelled to appear for
depositions during an agreed upon date and time;
2) All depositions be conducted at Mr. Bank’s expense at the Sheriff’s Office or police
department closest to the deponent’s residence or place of employment;
3) Mr. Bank cannot be designated as 30(b)(6) witness for either Dominion or its related
company, Dominion Investment Group LLC, or any affiliated companies; and
4) Mr. Bank not be allowed within 1,000 yards of any of Prudential’s agents and
representatives during the remainder of these proceedings.
WHEREFORE, for the foregoing reasons, Prudential respectfully requests the Court
grant the instant Motion, according to the proposed Order, attached as Exhibit 10.

CERTIFICATE OF CONFERENCE PURSUANT TO S.D. FLA. L.R. 7.1(2)(3)

Pursuant to Local Rule 7.1(a)(3), counsel for Prudential hereby certifies that counsel has
conferred with Mr. Bank’s counsel on January 14, 2016 in good faith effort to resolve the issues

in this motion and has been unable to do so.
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Dated: February 4, 2016
Respectfully submitted,

By: /s Emilia A. Quesada
Emilia A. Quesada
Florida Bar No. 92045
equesada@smgqlaw.com
Sanchez-Medina, Gonzalez, Quesada, et al.
201 Alhambra Circle, Suite 1205
Coral Gables, FL 33134
Telephone: 305.377.1000
Facsimile: 855. 898.1359

David Barnard

Kansas Bar No. 17955
dbarnard@lathropgage.com

2345 Grand Boulevard, Suite 2200
Kansas City, MO 64108
Telephone: 816.460.5869
Facsimile: 816.292.2001

Pro hac vice pending

Donna P. Gonzales

Colorado Bar No. 45224
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by cm/ecf
on February 4, 2016 on all counsel of record on the Service List below, and by regular U.S. Mail
on Defendant Bank through his attorney of record who has agreed to accept service of all filings
in this case:

Mr. Mark Terry

Office of Mark Terry, Esq.
801 Brickell Ave., Ste. 900
Miami, FL 33131-2979

and

Jason Wandner

Jason M. Wandner, PA

1666 79th Street Causeway, Suite 200
Miami Beach, FL 33141

/s Emilia A. Quesada
Emilia A. Quesada
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SERVICE LIST

Emilia A. Quesada
equesada@smgqlaw.com
Sanchez-Medina, Gonzalez, Quesada, et al.
201 Alhambra Circle, Suite 1205
Coral Gables, FL 33134
Telephone: 305.377.1000
Facsimile: 855. 898.1359
Counsel for Plaintiff Prudential

David Barnard
dbarnard@lathropgage.com
2345 Grand Boulevard, Suite 2200
Kansas City, MO 64108
Telephone: 816.460.5869
Facsimile: 816.292.2001
Pro hac vice pending

Counsel for Plaintiff Prudential

Donna P. Gonzales
dgonzales@lathropgage.com
950 Seventeenth Street, Suite 2400
Denver, CO 80202
Telephone: 720.931.3207
Facsimile: 720.931.3201
Pro hac vice pending

Counsel for Plaintiff Prudential
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

General Contact Number: 571-272-8500

CME Mailed: December 22, 2015
Opposition No. 91219616

Prudential Insurance Company of America

Daryl Bank

Before Mermelstein, Kuczma and Adlin,
Administrative Trademark Judges.

By the Board:

This case now comes up on Opposer’s motion for sanctions, filed August 4, 2015.
The motion is fully briefed.!
Opposer’s Motion

Opposer seeks sanctions on the ground that Applicant brandished a gun against
Opposer’s process server, who was attempting to serve subpoenas in this
proceeding, and that Applicant has been generally uncooperative during discovery,
including during his discovery deposition. We have carefully considered all of the
parties’ arguments and presume the parties’ familiarity with the factual bases for
their filings, and do not recount the facts or arguments here, except as necessary to

explain our decision.

1 We give no consideration to Applicant’s surreply, filed October 5, 2015, because surreplies
are prohibited. See Trademark Rule 2.127(a) and TBMP § 517 (2015).
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With respect to Applicant’s conduct during his discovery deposition, Opposer
attached to its motion portions of the transcript demonstrating that Applicant
asserted his own purported objections, notwithstanding that he is represented by
counsel, including during his deposition, and purported to “read” a newspaper
upside down during his deposition, while advising Opposer’s counsel that he could
“multitask.” Motion, Exhibit I, 5:16-23, 11:21-25, 49:23-25, and 96:20-25. This
conduct 1s wildly inappropriate at best, and it is troubling that Applicant’s counsel
did not even attempt to rein in his client, much less succeed in doing so. But
Opposer has not filed a motion to compel Applicant to answer any specific
questions, and indeed has acknowledged that “[d]espite [Applicant’s] lack of
cooperation” it learned valuable information during the deposition. Id. at p. 6.

Opposer also asserts that Applicant served his initial disclosures 11 days late,
produced only two documents in response to 37 document requests, failed to verify
his interrogatory responses and did not provide a privilege log despite objecting to
many of Opposer’s requests for production on grounds of attorney client privilege
and attorney work product.2 See id. at pp. 4-5. Sanctions based on such deficiencies,
however, are in the nature of discovery sanctions, and a party may not obtain

discovery sanctions unless its adversary has violated “an order of the Trademark

2 Opposer also argues that Applicant’s discovery responses were untimely. In support of this
position, Opposer asserts that it served its first set of interrogatories and document
requests via email on February 19, 2015, and that Applicant did not serve responses until
March 24, 2015. Opposer’s discovery requests, however, were procedurally improper
because Opposer served them prior to serving its initial disclosures on March 13, 2015. See
Motion, Exhibit C and Trademark Rule 2.120(a)(3) (A party must make its initial
disclosures prior to seeking discovery....”). We deem Opposer’s discovery requests as having
been served on March 13, 2015 — the day Opposer served its initial disclosures — and as
such, Applicant’s discovery responses, served March 24, 2015, are timely.

9.
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Trial and Appeal Board relating to disclosure or discovery,” Trademark Rule
2.120(g)(1), or flatly refuses to participate in discovery, Trademark Rule 2.120(g)(2).
Here, the Board has not issued any discovery order nor has Opposer requested such

an order. Further, although Opposer complains of the adequacy of Applicant’s
discovery responses, Applicant has not refused to provide any responses at all.
Accordingly, Opposer’s motion is premature.

We now turn to the disheartening incident between Applicant and Opposer’s
process server. On July 14, 2015, pursuant to Opposer’s request, the United States
District Court for the Southern District of Florida (the “District Court”) issued
subpoenas for: (1) Dominion Diamonds, LLC (“DDL”) — a third-party company that
Applicant has identified as having an ownership interest in the involved mark — “c/o
Daryl Bank,” Motion at Exhibit G, Applicant’s Responses to Interrogatories 1 and 2
and Exhibit L; and (2) Applicant’s wife, Catrina Davis, whom Applicant has
1dentified as “the point person” for DDL’s marketing. Id. at Exhibit I, 63:25 - 64:17
and Exhibit L.

Process server Elizabeth Mclntyre attempted to serve the subpoenas on DDL
and Ms. Davis at DDL’s business address on Friday July 17, 2015 and again on
Monday, July 20, 2015, but she was unsuccessful. See id. at Exhibit M, McIntyre
Affidavit, 99 4-6. Accordingly, Ms. McIntyre’s colleague Marcia Gillings attempted
to serve Ms. Davis and DDL at Applicant’s home in Florida. See id. at Exhibit N,

Gillings Affidavit, q 6.
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Ms. Gillings attests that: (1) she went to the front door of Applicant’s home,
which was open, and as she was attempting to serve the subpoenas, Applicant
pointed a handgun at her, accused her of trespassing, and called her a “whore,” id.
at 9 14-15; (2) she “immediately turned, dropped the papers and walked back to
[her] car,” but Applicant started “running toward” her car “in a menacing manner
carrying the papers,” id. at § 16; (3) Applicant “ran to the passenger side window” of
her car and “threw some of the papers into [her] car” as she drove away, id.; and (4)
she called 911 and reported the incident to police. Id. at § 17 and Exhibit 2 thereto.
After speaking with both Ms. Gillings and Applicant, the police concluded that Ms.
Gillings did not commit burglary or trespass, and found probable cause to arrest
Applicant for resisting an officer with violence to his or her person, aggravated
assault, and assault or battery on a person 65 years old or older. See id. at Exhibit
R, p. 3. Applicant was subsequently arrested and charged with aggravated assault
with a deadly weapon and assault on a person 65 years old or older — both felonies —
and the court issued a restraining order prohibiting Applicant from coming within
close proximity of Ms. Gillings. See id. at pp. 5 and 7.

Opposer argues that this “outrageous act ... deserves the harshest sanction [of
judgment against Applicant] to protect the sanctity of this process and the safety of
its participants.” Id. at p. 1. If the Board does not enter judgment against Applicant,
Opposer requests that the Board:

e Deem all previously noticed witnesses as served and compel their appearance

for deposition, id. at p. 14;
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e Order that “[a]ll depositions be conducted at Applicant’s expense at the
Sheriff’s Office or police department closest to the deponent’s residence or
place of employment,” id.;

e Prohibit Applicant from being designated as the 30(b)(6) witness for DDL or
third-party company Dominion Investment, id.;

e Order that “Applicant not be allowed to be within 1,000 yards of any of
Opposer’s agents and representatives during the remainder of these
proceedings,” id. at p. 15; and

e Extend discovery by two months. Id. at pp. 2 and 17.

The Board finds Opposer’s allegations shocking, but we decline to make any
factual determinations regarding exactly what happened at Applicant’s home in
Florida. Opposer’s grievance is more properly before the District Court that issued
the subpoena because Applicant’s alleged conduct is an affront to the District
Court’s authority. See PRD Elecs. Inc. v. Pac. Roller Die Co., 169 USPQ 318, 319 n.3
(TTAB 1971) (opposer’s allegation that applicant defied a subpoena to produce
witnesses is a matter that opposer should have pursued before the court that issued
the subpoena). Cf. Ate My Heart v. GA GA Jeans, 111 USPQ2d 1564, 1565 n.5
(TTAB 2014) (“The Board has no jurisdiction over depositions of non-parties by
subpoena....”). The District Court will no doubt want to learn about Applicant’s
conduct and has the jurisdiction and powers necessary to fully address it.

Moreover, short of judgment, the range of sanctions that we may impose is

limited. For example, we cannot compel a third party witness to appear for
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deposition or issue a restraining order, as Opposer requests. The District Court may
impose such remedies, and more if it deems them justified, and therefore is the
necessary and appropriate forum for addressing Opposer’s concerns.

In view of the foregoing, Opposer’s motion for sanctions is DENIED WITHOUT

PREJUDICE pending Opposer bringing Applicant’s conduct to the attention of the

District Court.? Nevertheless, we understand Opposer’s reluctance to further

engage Applicant in this proceeding. For this reason, as well as those discussed
below, the parties should utilize Accelerated Case Resolution in an attempt to
resolve this dispute.

Accelerated Case Resolution (“ACR”)

The ACR process is similar to summary judgment whereby parties submit briefs
with evidence attached; however in an ACR proceeding, the parties agree to try the
case via their briefs, declarations, and other evidence, and to allow the Board to
resolve any genuine disputes of material fact raised by their filings or the record. As
such, in cases where the parties adopt ACR, the Board is able to weigh the parties’
evidence, make factual determinations and issue a final judgment.

The Board specifically proposes bifurcating Opposer’s likelihood of confusion and
dilution claims and utilizing ACR with respect to Opposer’s likelihood of confusion

claim.* See Franpovi, S.A. v. Rosalinda Wessin and Daniel Pena, 89 USPQ2d 1637,

3 After the District Court issues or declines to issue any order arising out of Applicant’s
conduct, the Board may invite Opposer to renew its motion, if appropriate, depending on
what action the District Court takes. Suffice it to say, the Board has an interest in ensuring
that this proceeding is conducted appropriately, and perhaps even more importantly, that
incidents like the one at issue do not recur.

41 The parties, however, may choose to pursue ACR with respect to both of Opposer’s claims.

-6-
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1638 and 1640 (TTAB 2009) (acknowledging prior order bifurcating opposer’s
claims, deciding the parties’ cross-motions for summary judgment on opposer’s
claim under the Santiago Convention and resuming proceedings with respect to
opposer’s bifurcated claim under the foreign well-known mark doctrine). Proceeding

in this manner may significantly reduce costs for both parties and obviate the need

for Opposer to have further significant contact with Applicant.

Opposer’s likelihood of confusion claim is straightforward and particularly well-
suited to ACR. In any likelihood of confusion case, the most important factors are
typically the similarities between the parties’ marks and the relationship between
their respective goods or services.5 See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976) (“The fundamental inquiry
mandated by § 2(d) goes to the cumulative effect of differences in the essential
characteristics of the goods and differences in the marks.”).

The parties’ marks are as depicted in the drawings of the involved application
and in Opposer’s pleaded registrations, and no additional evidence on this factor is
required. Similarly, in assessing the similarities between the parties’ goods and
services we may consider only the goods and services as set forth in the intent to
use application, so no additional evidence on this factor is necessary. We may not
consider any evidence regarding the particular nature of Applicant’s goods and
services, the particular channels of trade, or the classes of purchasers to which sales

of the goods and services are directed. See Octocom Syst. Inc. v. Houston Computers

5 The Board recognizes that the parties may submit evidence probative of additional duPont
factors.
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Sves. Inc., 918 F.2d 937, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990). Moreover, absent
trade channel restrictions in the parties’ identifications of goods and services we
must presume that the parties’ goods and services move in all channels of trade
normal for those goods and services of that type, and that they are available to all
classes of purchasers for those goods and services. See Paula Payne Prods. Co. v.
Johnson Publg Co., 473 F.2d 901, 177 USPQ 76 (CCPA 1973); Kalart Co. v.
Camera-Mart, Inc., 258 F.2d 956, 119 USPQ 139 (CCPA 1958); In re Linkvest S.A.,

24 USPQ2d 1716, 1716 (TTAB 1992).

If Opposer prevails on ACR, the opposition will be sustained and registration to
Applicant will be refused, making it unnecessary to resolve Opposer’s other claims.
If, however, Opposer’s likelihood of confusion claim is dismissed, Opposer will be
allowed thirty days to inform the Board whether it wishes to proceed with its
dilution claim, and if Opposer decides to proceed, the Board will resume proceedings
and extend discovery.

The parties are required, within THIRTY DAYS from the mailing date of this

order, to contact the Interlocutory Attorney assigned to this case to arrange an ACR
conference. In view of the serious allegations regarding Applicant’s conduct in this
proceeding, Applicant, who is represented by counsel, may not participate in the
teleconference.

Finally, the parties are strongly reminded that proceedings before the Board are
to be “conducted with decorum and courtesy.” Trademark Rule 2.192. Although out

of the physical presence of the Board during nearly all of a proceeding, parties are
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nonetheless expected to meet the standard of Trademark Rule 2.192 in their
activities taken in prosecuting or defending a Board proceeding.

Proceedings otherwise remain suspended.

*k%
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Serial No. 86/184,144

For the Mark: ROCK SOLID INVESTMENT

Filed: February 4, 2014

Published in the Official Gazette: August 5, 2014

The Prudential Insurance Company of America
Opposer,

vS. Opp No.

91-219, 616
Daryl Bank,

Applicant.

~— O O N ' ' ' ~—

DEPOSITION OF DARYL BANK

DATE: June 8, 2015
TIME : 9:40 a.m.
PLACE: 201 SW Port St. Lucie Blvd, #108

Port St. Lucie, Florida 34984
TAKEN BY: Plaintiff

REPORTER: ROBIN J.P. RILEY, CP, a Notary Public of
the State of Florida at Large

APPEARANCES:

FOR OPPOSER:

LATHROP & GAGE, LLP

10851 Mastin Boulevard

Building 82, Suite 1000

Overland Park, Kansas 66210-1669
BY: DAVID R. BARNARD, ESQUIRE

JOB NO.: 248173



http://www.litigationservices.com

Case 2:16-mc-14021-JEM

Document 8-2 Entered on FLSD Docket 02/04/2016 Page 3 of 10

DARYL BANK - 06/08/2015
Page 2 Page 3
1 FOR APPLICANT: 1 AND THEREUPON:
2 OFFICE OF MARK TERRY, ESQUIRE ) D 1 Bank
801 Brickell Avenue ary ank,
3 Suite 900 3 called as a witness on behalf of the Plaintiff herein,
Miami, Florida 33131-2979 4 after having been first duly sworn, was examined and
4 BY: MARK TERRY, ESQUIRE 5 testified as follows:
5
¢ LN Ex 6 THE WITNESS: Yes.
7 7 DIRECT EXAMINATION
8 PAGE 8 BY MR. BARNARD:
9 Direct Examination by Mr. Barnard 3 -
10 Certificate of Reporter 160 9 e e e e R P g
11 10 for the record?
12 11 A. Daryl Bank.
13 EXHIBIT DESCRIPTION PAGE 12 Q~ And glVe your address?
14 Opposer's Exhibit No. 1 Trademark application 36 ,
Opposer's Exhibit No. 2 Answors 17 13 A. 814 Southwest St. Julen Court, Port St. Lucie,
15 Opposer's Exhibit No. 3 Responses 40 14 Florida.
Opposer's Exhibit No. 4 Brochure 118 15 Q. Have you ever been deposed before?
16 Opposer's Exhibit No. 5 Web Page 136 16 A Yes
Opposer's Exhibit No. 6 Sunbiz printout 149 : :
17  Opposer's Exhibit No. 7 LinkedIn for Daryl Bank 150 |17 Q. Can you tell me about that?
Opposer's Exhibit No. 8 LinkedIn for Dominion 151 18 A. No.
18 Opposer's Exhibit No. 9 Trademark application 152 19 Q Why not?
. Opposer's Exhibit No. 10 Download from website 154 20 A. T alon’t mecall i
20 21 Q. You've been deposed before but you don't
21 22  remember?
ii 23 A. Yeah, I don't remember the details.
o4 24 Q. Do you remember when you were deposed before
25 25 that you were placed under oath?
Page 4 Page 5
1 A. I have been before. 1 A. I didn't say I didn't recall anything.
2 Q. Do you understand what that means? 2 Q. What do you recall?
3 A. Uh-huh, yes. 3 A. I don't recall.
4 Q. What does that mean to you? 4 Q. You don't recall a thing about it?
5 A. It means that I'm under oath. 5 A. T just remember I've been deposed before. I
6 Q. Yes, and you gave a deposition before, is that 6 don't remember details of when, how, where.
7 correct? 7 Q. Were you being sued?
8 A. I believe so. 8 A. No.
9 Q0. You were in a room just like this with a court 9 Q. Were you a witness to an accident?
10 reporter? 10 A. I don't think so.
11 A. I guess. 11 Q. Do you remember anything about the nature of
12 Q. They swore you to tell the truth? 12 the legal dispute?
13 A. Yes. 13 A. Not right this second, I don't recall.
14 Q. But you don't remember a thing about that? 14 Q. When did this happen?
15 A. You asked me the details and I don't remember 15 A. Some time in the last ten years.
16  the details. 16 Q. Some time in the last ten years. Within the
17 Q. One thing that will make the deposition go 17 last ten years? The last five years?
18 better is you should let me ask the whole question —- 18 A. Asked and answered.
19 A. Okay. 19 Q. Are you giving legal objections to —
20 Q. - because you will want to hear the whole 20 A. No, I answered your question. I just didn't
21 thing and then it will make it easier for her to type 21  want to hear the same question again. It will make it go
22 everything, so if we don't talk over each other, it will |22 a lot faster if you didn't ask the same question.
23  go better. 23 Q. I didn't ask the same question, I asked a
24 So again, you were deposed before but you don't | 24 different question. You said within the last ten years
25 recall anything about that, is that correct? 25 and I asked was it the last ten years or the last five

Litigation Services
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Page 6 Page 7
1 years. 1 there's going to be a person, probably in Washington DC,
2 A. I recall at least the last ten. 2 who will look at the dispute and try to understand what's
3 Q. Do you recall where that deposition occurred? 3 going on here and there would be no reason for us to be
4 A. I don't. 4 here today unless there was some kind of dispute we were
5 Q. It was more than five years you think? 5 trying to work out.
6 A. I don't recall right at this moment. 6 Can you explain for that person who's in
1 Q. Do you recall anything about any of the 7 Washington DC who's going to be reading this transcript
8 questions that you were asked? 8 what your understanding of this dispute is?
9 A. I don't right this second. 9 A. That was lengthy. Was that a lecture or a
10 Q. Do you understand the nature of the dispute 10 question?
11 that's going on that we're talking about here? 11 Q. It's a question. I'm trying to explain to you
12 A. Counsel handles that. 12 the purpose of what we're doing here and to find out
13 Q. But do you understand why we're here? 13 whether or not you would like to explain your side of the
14 A. As much as counsel has told me. 14 story or your side of the dispute?
15 Q. Please briefly tell me what your understanding |15 A. My job is to answer the questions.
16 is why we're here today. 16 Q. Fair enough. What is your education?
17 A. That's between me and counsel. 17 A. I've been to high school, college and graduate
18 Q. I'm not asking you for anything that you were 18  school.
19  told by your counsel, I'm asking for your understanding 19 Q. Where did you go to high school?
20 of why we're here today. 20 A. Indian River.
21 A.  You found some opposition, that's what I know. |21 Q. Is that here?
22 Q. Can you explain that any better? 22 A. No.
23 A. That's the only thing I know outside of talking |23 Q. TWhere is that?
24 to counsel. 24 A. Virginia.
25 Q. So the nature of the dispute that we have, 25 Q. When did you graduate?
Page 8 Page 9
1 A. '88. 1 A. No.
2 Q0. And then you said college? 2 Q. Law, possible policy and business?
3 A.  Yes. 3 A.  Yes.
4 Q. Where is that? 4 Q. And when did you complete your education
5 A. 0ld Dominion University. 5 there?
6 Q. What year did you graduate? 6 A, 199%.
7 A, 1993. 7 Q. What did you do after that?
8 Q. And what was your degree in? 8 A.  TWent to work.
9 A. I think it was a Bachelor of Science. 9 Q. Where was that?
10 Q. Do you know what your major was? 10 A. Dean Witter.
11 A. I don't recall. 11 Q. Where did you work for Dean Witter?
12 Q0. Did you have any education after college? 12 A. Virginia.
13 A.  Yes. 13 Q. What city?
14 Q. What was that? 14 A. Virginia Beach.
15 A. I have gone to graduate school. 15 Q. And what did you do at Dean Witter?
16 Q. Where was that? 16 A. I was in training.
17 A. Virginia. 17 Q. What were you in training for?
18 Q. UWA? 18 A. I don't remember the title of the training.
19 A. No. 19 Q. What type of training was it?
20 Q. Where in Virginia? 20 A. To go in their financial division.
21 A.  Southeastern Virginia. 21 Q0. And how long were you at Dean Witter?
22 0. And what program were you in? 22 A. Three, four months.
23 A. Law, public policy and business. 23 Q. Did you end up working for Dean Witter?
24 Q. Did you receive a graduate degree of some 24 A. No.
25 sort? 25 Q. What did you do after that?
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Page 10 Page 11
1 A. Went to another company. 1 A. I did all types of things.
2 Q. Why did you leave Dean Witter after being 2 Q. Give me some examples.
3 there for three or four months? 3 A. Talked to customers.
4 A. Because I didn't finish the training program. 4 Q. What did you talk to customers about?
5 Q. Was there a reason you didn't finish the 5 A. All types of things.
6 training program? 6 Q. Give me an example, please?
7 A. Because I didn't finish the training program. 7 A. How their kids were.
8 Q. Did you have a better opportunity? 8 Q. Were you talking to them about investing in
9 A. T had better opportunities. 9 college or retirement? What kinds of things?
10 Q. What was the next place that you worked? 10 A. All types of financials. I don't know how to
11 A. Paine Webber. 11  define it any better for you.
12 Q. When did you start working for Paine Webber? 12 Q. When you were talking to customers, were you
13 A. I believe it was '96. 13 talking to them face to face or were you talking to them
14 Q0. And where was that? 14  on the phone?
15 A. Virginia. 15 A. I'm sorry, that was multiple questions.
16 Q. Was that in Virginia Beach? 16 Q. Did you meet customers face to face or did you
17 A. Norfolk. 17  talk to them on the phone?
18 Q. What did you do at Paine Webber? 18 A. Yes.
19 A. TWorked as a financial person. 19 Q. Is that all the above?
20 Q. Can you be more specific? 20 A.  You asked two questions, it was a yes.
21 A. No. 21 Q. Yes to both questions, you talked to customers
22 Q. There are many different things involved in 22 face to face and you talked to them on the phone?
23  being in finance. What type of job did you do? 23 A. Should we break the questions down?
24 A. I worked in their financial division. 24 Q. I'm just asking for a yes or no.
25 Q. What did you do on a daily basis? 25 A. T answered you. Asked and answered.

Page 12 Page 13
1 Q. You understand that the purpose of this —- 1 A.  Yes.
2 A. Are you lecturing me or are you here to ask 2 Q. What did you do?
3 questions? 3 A. I worked in areas of finance with Paine
4 Q. You understand that the purpose of this is 4 Webber
5 somebody is going to read this and evaluate whether or 5 Q. Did that include investments?
6 not you're trying to be helpful or not. I'm going to do 6 A.  Yes.
7 my best to help you to be helpful. Can you work with me 7 Q. Did you do any other kind of financial work at
8 on that or —- 8 Paine Webber besides investments?
9 A. I'm answering your questions. 9 A. I'mnot sure I understand the question.
10 Q. — do you want to argue about all this? 10 Q0. In finance you might be talking to people about
11 A. I'mnot arguing. I'm here to answer questions |11 insurance, you might be talking about a variety of
12 not get lectured. 12 things.
13 Q. Okay. How long were you at Paine Webber? 13 I'm just curious, what did you do at Paine
14 A. I don't recall. 14 Webber in terms of the types of financial ——
15 Q. Were you there for a day or a month or a 15 A. The variety of things you suggested.
16 year? 16 Q. So you talked to people about insurance too?
17 A. More than a day. 17 A.  Yes.
18 Q. More than a month? 18 Q. What else?
19 A.  Probably, yeah. 19 A. All types of matters in finance.
20 Q. Were you there for more than a year? 20 Q. Did you talk to them about commodities?
21 A. Several years, I don't recall exactly how 21 A. Yes.
22 many. 22 Q. What types of commodities?
23 Q. You were there for several years. Did you do 23 A. I don't recall.
24 anything else during the several years at Paine Webber 24 Q. Can you give me an example of what you might
25 besides talk to customers about their kids? 25 have done during a typical day at Paine Webber when you
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1 privileged. 1 question.)
2 A, Yes. 2 MR. TERRY: That is correct, I am instructing
3 Q. Your intent is not, what you want to do. 3 Mr. Bank not to answer that question.
4 A. I'msorry, I don't recall my intent at that 4 BY MR. BARNARD:
5 moment. 5 Q. Did you talk about when you first came up with
6 Q. When you first came up with the idea for Rock 6 the idea with anybody other than Mr. William J.
7 Solid Investment, did you talk about it with anyone 7  Seabolt?
8 Dbesides William J. Seabolt? 8 A. I don't recall.
9 A. I don't recall. 9 Q0. Do you have any documents that would reflect
10 Q. And specifically what did you talk to William 10 when you first came up with the idea?
11 J. Seabolt about that involved Rock Solid Investment? 11 A. Outside of my counsel, I don't recall.
12 MR. TERRY: Objection, that would be 12 Q. Do you have any e-mails?
13 privileged. You're asking Mr. Bank about his 13 A. Not that I recall.
14 communications with an attorney. 14 Q. Let's talk about your business. Do you have
15 MR. BARNARD: There's some real questions about |15 any other business e-mail address, I think we talked
16 what capacity Mr. Seabolt was in. Are you 16 about this before, besides Dominion Investment Group that
17 instructing him not to answer? 17  you use for business e-mails?
18 MR. TERRY: I'm instructing Mr. Bank not to 18 A. Not that I recall.
19 answer any questions related to attorney-client 19 Q. You understand the question that we asked about
20 privilege. 20 documents that you had, those were directed to electronic
21 MR. BARNARD: So you're instructing him not to |21 documents as well as paper documents, correct?
22 answer that particular question? 22 A. You're asking me what I understood?
23 MR. TERRY: What question are you referring to? |23 Q. VYes.
24 MR. BARNARD: Can you read that back. 24 A. I don't know. You need to ask my attorney what
25 (Thereupon, the court read back the last 25  he understood.

Page 48 Page 49
1 Q. Did you do any search of your e-mails to answer | 1 what we talked about today and understand what happened.
2 any of the questions that were asked here? 2 A. Is that a question or am I being lectured
3 A. I did whatever was asked of me. 3 again?
4 Q. Specifically on Exhibit 3 in terms of answering | 4 Q. You're being told what the purpose of this is.
5 these questions that are in Exhibit 3, do you recall 5 A. I don't need to be told.
6 doing any searches of electronic documents? 6 Q. Okay. Why I'm here is to try to be helpful
7 A. I did whatever the questions asked me to do and | 7 to the person who will read this afterwards.
8 counsel directed me to do. 8 A. Am I being lectured again?
9 Q. I'm not asking you what instructions you think 9 Maybe you should file an amendment and then you
10 you were following I'm asking you did you do a search? 10 can tell them.
11 A. If that was the instructions in there, then I 11 Q. I'm telling you why I'm here.
12 must have. 12 A. I didn't ask you why you were here.
13 Q0. You must have but you don't recall specifically | 13 Q. If it is not your choice to be helpful toda
14 doing a search? 14 A. I'm answering your questions, that's what I'm
15 A. I do a lot of things every day. 15  doing.
16 Q. My question is do you have any specific 16 Q. Are you?
17 recollection of doing any searches of electronic 17 A. I am.
18 documents to answer any of the questions that were 18 Q. So you were deposed earlier?
19 posed —- 19 A. Here we go.
20 A. If it was asked —— 20 Q. You don't recall anything whatsoever about why
21 Q0. You have to let me finish because sh 21 you sat —-
22 A. She can plug it in at the end when you get 22 A. At this moment I don't.
23 done. 23 Q. You don't know the name of any of the parties
24 0. I'm trying to make her job easier. The whole 24  involved?
25 purpose of this proceeding is so that somebody can read 25 A. Asked and answered.
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1 Q. Is this a sales force you're talking about the 1 A. I would say yes because I do.
2 people all over the country? What do these people do? 2 Q. Okay. In terms of investment opportunities, is
3 A. Sales force and others. 3 it a regular practice, as far as you're aware, for people
4 Q. How many people are we talking about? 4  to offer those to potential customers in any state that
5 A. I have no idea. 5 they want to?
6 Q. Is it more than 100? 6 A. Offer what?
7 A.  Yes. 1 Q. For the Dominion group of companies.
8 Q. Is it more than 1,000? 8 A. Offer what across the state?
9 A. Probably not. 9 Q. In temms of the these people who are all in the
10 Q. But you can't give me any more specificity 10 company in the sales force, are they restricted to only
11 other than more than 100, less than 1,000? 11 selling in their state or can they sell or offer
12 A. Less than 250. 12 different kinds of services or products to people in
13 Q. And you said all over the country. Are they in |13 other states?
14 every state? 14 A. TWhich service are you referring to?
15 A. I don't know. I think we answered that 15 Q. Any services.
16 somewhere in here. 16 A. That would depend on the regulatory
17 Q. Is your business or is the Dominion group of 17  requirements on them.
18 companies, is the business focused in any particular 18 Q. Do you know as to any of the services, are they
19  geographical area? 19 being offered across state lines?
20 A. No. 20 A. Vhich services?
21 Q. Do you have people in one state that work for 21 Q. Again, any of them.
22  the Dominion group of companies that contact people in 22 A. It would be correct to assume they are.
23  other states? 23 Q. Now in Exhibit No. 3 there are several of these
24 A. I don't know. 24 exhibits that say the request is overbroad, unduly
25 Q. Do you know whether — 25 burdensome.
Page 72 Page 73
1 What burdens were did you encounter in trying 1 more then 1,000 documents that would respond to it?
2 to- 2 A. I don't recall.
3 A. Vhat do you want me to look at? 3 Q. Do you recall any specific burdens that you ran
4 Q. It's several of these. 4 into in temms of trying o answer these questions?
5 A. Can you narrow it down? 5 A. Is it still under the general question?
6 Q. I'm going to ask you generally first and then 6 Q. Yes.
7 we can look at specific but generally speaking there are 7 A. Then it's generally burdensome.
8 requests in here that said the requests are overbroad and | 8 Q. But do you recall any specific burdens?
9 unduly burdensome. 9 A. Can you get me to a specific question?
10 What burdens did you run into in terms of 10 Q. We can do that but first I'm asking do you
11 answering these questions? 11 recall any specific burden —
12 A. These were generally overburdensome. 12 A. They were generally overburdensome.
13 Q. How so? 13 Q. You have no specific information?
14 A. You want me to get specific? 14 A. Am I not coming across well?
15 0. Yes. 15 Q. I'm just asking you whether you want to offer
16 A. You asked me a general question so I generally |16 any ——
17  answered it. It's generally overburdensome. 17 A. Asked and answered, but if you want to get into
18 Q. For example, were there any of these requests 18  specifics, let's do it.
19 that generated more than 1,000 documents when you tried 19 Q. We talked about documents relating to the first
20 to go search for something? 20 time that you wanted to use Rock Solid Investment and it
21 A. Vhich one are you talking about? 21 says here that you don't want to provide documents
22 0. I'm asking for any of them. 22 because the request is overbroad and unduly burdensome.
23 A.  Generally, it was overburdensome. 23 A. Vhich one are we on?
24 0. My question was were there any of these 24 Q0. This is number 14.
25 requests that we made where you found that there were 25 A.  Oh, okay.
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1 Q. All of your corporate activities are 1 documents or not?
2 confidential? 2 A. It's answered.
3 A.  Sure. 3 Q. The next on number 18 we asked for documents
4 Q. If Prudential were willing to enter into a 4 concerning any variations of the Rock Solid Investment
5 protective order that would ensure that these documents 5 mark that you're using and it also says that you object
6 were kept confidential, are there other documents you 6 to that because it was unduly burdensome.
7 would send to us at that point? 1 What burden did you encounter in terms of
8 A. I don't know what I would do. That would be a 8 trying to find documents that would show the different
9 question for counsel. 9 variations of the Rock Solid Investment mark?
10 Q. Are there any documents that you withheld here |10 A. It was overbroad.
11 because you thought they were proprietary or 11 Q. Was there any burden?
12 confidential? 12 A.  Yes.
13 A. We, again, found it overbroad, unduly 13 Q. What was the burden?
14  burdensome and it's answered right there. 14 A. This whole process.
15 Q. Again, do you remember whether any documents 15 Q. By this whole process, I'm not sure I
16 were withheld? 16 understand what you mean.
17 A. No, but, again, we found it overbroad and 17 A. Just that.
18  burdensome. 18 Q. Which process?
19 Q. And again, different question. 19 A. This is overbroad.
20 A It's not a different question. 20 Q. When you say this, you're pointing at the
21 Q. Did you withhold any documents? 21  document?
22 A. Asked and answered. 22 A. I'm referring to your question. You asked me
23 Q. That's your best response? 23 about the question, I answered the question.
24 I'm asking, is that your best and most helpful |24 Q. By the question, do you mean the request number
25 response to the question of whether you withheld 25 18 that's on this document?
Page 80 Page 81
1 A. Yes. Yeah. 1 A. It was asked and answered.
2 Q. So in terms of 18, you're saying that it's a 2 Q. And you can't identify any specific burden that
3 burden to respond to that? 3 you encountered in terms of trying to respond to number
4 A. No. No, I responded. I gave you the response. 4 147
5 I didn't say it was a burden to respond. 5 A. It was all unduly burdensome and seeking
6 Q. It says here that you object because the 6 irrelevant information.
7 request is unduly burdensome. 7 Q. Number 19 it asks for documents referring to or
8 A. Don't miss words, read it correctly. It says 8 relating to or documenting the amount of money that you
9 overbroad, unduly burdensome and seeking irrelevant 9 spent developing, promoting, marketing and advertising
10 information. 10 the goods and services that will bear this and there's an
11 Q. And again, I'm asking about the piece that says | 11 objection there that there was a burden that you
12 unduly burdensome. What burden did you — 12 encountered in terms of responding to that.
13 A. It's the totality. It's the totality of 13 A.  Yes.
14  sentence and I've answered it. 14 Q. What was the burden?
15 Q. So you can't identify any specific burden that |15 A. It was overbroad and unduly burdensome.
16 you encountered in terms of trying to respond to number 16 Q. How much money did you spend advertising this
17 182 17 mark so far?
18 A. It was unduly burdensome. 18 A. I don't recall.
19 Q. And you can't identify —- 19 Q. Was it more than $1,000°?
20 A. I responded. 20 A. I don't recall.
21 Q0. I haven't asked a question. 21 Q. Do you know if it's more than a million
22 A. Idid, T just answered you. 22  dollars?
23 Q. You cannot identify any specific burden that 23 A. Asked and answered.
24 you encountered in terms of responding to number 17, can |24 Q. Do you know if it's more than a dollar? You
25 you? 25 have no other answer to that question?
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1 been withheld from us that says Rock Solid Investment on 1 A.  Yeah.
2 it? 2 Q. Or Brad?
3 A. I'm not aware. 3 A. Or Brad or any other person involved.
4 Q. Have you done any other advertisements using 4 Q. Are there any specific burdens that you recall
5 Rock Solid Investment other than what you provided to us, 5 encountering in temms of trying to locate any
6 the You Tube video and the radio spots? 6 advertisements that say Rock Solid Investment?
7 A. We may have, I don't know. 7 A. Are you directing me to a question?
8 Q. You have no specific knowledge of anything else | 8 Q. I'm asking you whether there are any burdens
9 besides that right now? 9 that you encountered in terms of just trying to respond
10 A. I don't. We may have, we may not have. 10 to a question about your advertising of the Rock Solid.
11 Q. As far as the radio spot, going back to that, 11 A. Vhich question are you referring to?
12 did they refer to Rock Solid Investment specifically? 12 Q. I'm asking you a question.
13 A. I don't recall. 13 A. I'm asking you, you said you're referring to a
14 Q. Do you know one way or the other whether they 14 question. TWhich one are you referring to?
15 actually said Rock Solid Investment during that radio 15 Q. I don't believe I actually said that but I'll
16 ad? 16 ask a few questions.
17 A. I don't recall the exact words used on the 17 Do you recall encountering any burdens in terms
18  radio show. 18 of trying to respond to a question about whether or not
19 Q. What about on the You Tube video, do they ever |19 you've advertised Rock Solid Investment?
20 actually say Rock Solid Investment? 20 A. If I put in here it was overly burdensome, then
21 A. I don't know. 21 it would have been.
22 Q. Do you know if there was an image shown that 22 Q. What was the burden?
23  said Rock Solid Investment? 23 A. Responding to that.
24 A. I don't know. I don't handle that. 24 Q0. Do you have any more information about the
25 Q. That would be Jessica Berford? 25 nature of the burden? Was it the number documents or the
Page 96 Page 97
1 places you had to look? 1 Is there something about this process that
2 A. I don't recall a specific answer right now. 2 makes you not want to answer these questions?
3 Q. Okay. There's a question on 34 that asks about | 3 A. I've been answering them. Which one did I not
4  documents concerning and identifying the trade channels 4 answer?
5 that you would sell services through that use Rock Solid 5 Q. Was there any burden that you encountered in
6 investment mark. 6 temms of trying to locate any studies or surveys you did
7 Do you recall any burdens in terms of trying to | 7 about potential customers?
8 figure out what those trade channels are? 8 A. Is this back to 35?
9 A. Yeah, it was overly broad, unduly burdensome 9 Q. VYes.
10 and seeking irrelevant information. 10 A. Yes, it was unduly burdensome and overbroad.
11 Q. What was the burden? 11 Q. Was there any specific burden you
12 A. It was unduly burdensome. 12 encountered?
13 Q. Is there any more specific information you have |13 A. It was overly, unduly burdensome.
14  about the burden? 14 Q0. Do you know what a privilege log is?
15 A. Yes, just that it was unduly burdensome. 15 A. It's a privilege log.
16 Q. On 35 it asks for documents that refer to study | 16 Q. I'm asking whether you know what that is.
17 surveys or research that you conducted in terms of 17 A. Is there a question on here?
18 potential customers for the Rock Solid Investment. 18 Q. It's referred to multiple times in this
19 A.  Yes. 19 document. I'm asking you if you know what one is.
20 Q. Are you reading the paper right now, Mr. 20 A. Vhere? Could you bring me to wherever that is
21 Bank? 21 you are?
22 A. Yes, I can multi task but you go right ahead. 22 Q. If you go to, for instance, number 36 and you
23 Q. I would like the record to reflect that I'm 23 look at your response there, the second question says
24 looking at and upside down copy of Palm Beach Post and 24 privilege log, colon, attorney file, do you see that?
25 the Wall Street Journal. 25 A. That would be information traded between my
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1 A. To report to me or anybody in management if 1 deposition right now. There are some of these
2 there's been any confusion of which there has been 2 questions that I didn't get a lot of information on
3 none. 3 but I'm hopeful that we will be able to get that by
4 Q. Was there any e-mail or any kind of a written 4 working together to get through some of them.
5 communication that was sent out regarding this issue? 5 Obviously I can't anticipate every question I'm
6 A. I don't recall anything being written. 6 going to ask but I'm just going to adjourn this for
7 Q. You don't remember writing any kind of an 7 now unless you have any questions.
8 instruction to anybody or question to any of the people 8 MR. TERRY: No.
9 in - 9 MR. BARNARD: I'll order.
10 A. No, I try to communicate verbally as much as I |10 THE COURT REPORTER: Would you like a copy?
11 can with my people. 11 MR. TERRY: Yes, definitely, PDF.
12 Q. You said that it would be -- is there any kind |12 (Thereupon, the deposition concluded
13  of a policy in terms of if somebody was going to be 13 at 12:55 p.m.)
14  encountering that kind of an issue in the field about 14
15 reporting it up to management? 15
16 A. I don't understand the question. 16
17 Q. Are there any sorts of, let's say that you have |17
18 consumers who are confused between two products that are |18
19  being offered, how would that normally be dealt with? 19
20 A. Depending on what the confusion was, it would 20
21 typically be reported up the chain. 21
22 Q. Is there any kind of a written policy that 22
23  addresses that situation? 23
24 A.  No. 24
25 MR. BARNARD: I'm going to adjourn the 25
Page 160 Page 161
1 CERTIFICATE OF OATH 1  STATE OF FLORIDA )
2 2 COUNTY OF ST. LUCIE )
3 STATE OF FLORIDA ) 5
: SS
4 COUNTY OF ST. LUCIE ) 4 CERTIFICATE
5 5 I, ROBIN J.P. RILEY, a Shorthand Reporter and
6 I, ROBIN J.P. RILEY, a Notary Public of the 6 Notary Public of the State of Florida at Large, certify
7 State of Florida at Large, authorized to administer 7 that the foregoing deposition of Daryl Bank was
8 oaths, certify that Daryl Bank appeared before me and was 8 stenographically reported by me and is a true and
9 duly sworn on June 8, 2015.
L. X 9 accurate transcription of said deposition of Daryl Bank.
10 WITNESS my hand and official seal this
11 16th day of June, 2015. 10 I certify further I am neither attorney nor
12 11 counsel for, nor related to, nor employed by any of the
13 12  parties to the action in which the deposition is taken
14 13 and, further, that I am not a relative or an employee of
ROBIN J.P. RILEY, CP
. X . 14 any attorney or counsel employed in this case, nor am I
15 My Commission Expires:
(Notary Seal) May 9th, 2016 15 financially interested in the outcome of this action.
16 (This signature is valid only 16 DATED this 16th day of June, 2015.
D) -
if signed in blue ink.) 17 7 . - S y
RN L :
7 18 :"'7. 55-2(4'\-.../ gl /‘C‘_—C:,@}
18 Personally Known ! ’ (j
s e . 19 ROBIN J.P. RILEY, CP
Or Produced Identification X__
19 Type of Identification Produced - driver's 20
20 license 21
21 22
22 23
23
24
24
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Mueller, Terry L.

From:
Sent:
To:

Cc:
Subject:

Mark MPT Terry <mark@terryfirm.com>

Tuesday, July 07, 2015 3:49 PM

Barnard, David

Meriwether, Luke M.; Gonzales, Donna P.; Mueller, Terry L.
RE: Prudential/Rock Solid Investment

| am out of the office this week but will return next week and will attend to this then.

MARK TERRY, ESQ.
Board Certified Specialist
Registered Patent Attorney

786-443-7720 (w)
786-513-0381 (f)
mark@terryfirm.com

http://www.terryfirm.com/

From: Barnard, David (LG) [mailto:DBarnard @ LATHROPGAGE.COM]

Sent: Tuesday, July 7, 2015 4:17 PM

To: Mark MPT Terry

Cc: Meriwether, Luke M. (LG); Gonzales, Donna P. (LG); Mueller, Terry L. (LG)
Subject: Prudential/Rock Solid Investment

Mark, we are in the process of getting subpoenas ready for 30(b)(6) depositions of Dominion Investment Group and
Dominion Diamonds, as well as subpoenas for Catrina Davis, Elizabeth Greco and Doug Dunn. We are looking at the
week of August 3 for the document productions and depositions. Please confirm that you will be serving as the attorney
for these entities and individuals and that the witnesses are available that week. We will be sending you the formal

notices soon.

Dave

LATHROP
& GAGE.i»

David Barnard

Chairman, Intellectual Property Litigation Teams

2345 Grand Blvd., Suite 2200 | Kansas City, MO 64108-2618

P: 816.460.5869 | F: 816.292.2001 | DBarnard @LATHROPGAGE.COM
bio: www.lathropgage.com/dbarnard | www.lathropgage.com

This e-mail (including any attachments) may contain material that (1) is confidential and for the sole use of the
intended recipient, and (2) may be protected by the attorney-client privilege, attorney work product doctrine or
other legal rules. Any review, reliance or distribution by others or forwarding without express permission is
strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies.
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AOE8A (Rev. 02/14) Subipocna 1 Tastify at § Deposition ina Civil Action

UNITED STATES DISTRICT COURT

for the
Southern District of Florida
The Prudential Insurance Company of Amerlca )
Plainfiff )
V. ) Civil ActionNo. Opp No. 81219616 (Trademark
Daryl Bark ) Trial and Appeal Board
)
Defendant )

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: Dominion Diamonds LL.C, o/o Daryl G. Bank, 2710 SW Port St. Lucie Bivd., Port St. Lucls, FL 34053

(Namne of persan 1o whom this subpoena is divected)

& Testimony: YOU ARE COMMANDED to appear at the time, dafe, and place set forth below to testify at a
deposition to be taken in this civil action. If you are an organization, you must designate one or more officers, directors,

or managing agents, or designate other persons who consent to testify on your behaif about the following matters, or
those set forth in an attachment:

See Exhibit A

. Ausiralian Ave, Suite B¢ )
West Palm Beach, FL 33401 08/04/2015 9:00 am

The deposition will be recorded by this method:  Stenographic

E{ Prodyrtion: Y ou, or your representatives, must also bring with you to the deposition the following documents,

clectronically stored informetion, or objeots, and must permit inspection, copying, testing, or sampling of the
material: See Exhibit A

The following provisions of Fed, R. Civ. P. 45 are attached — Rule 45(c), elating to the place of corpliance;
Rule 45(d), relating to your protection as a person subieft iy a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential co of fot deing so.

OR

Aitorney's signahure

The name, address, e-mail address, and telephone number of the attorney representing frame of party}
The Prudential Insurance Company of America , who issues or requests this subpoens, are:

David R. Bamayd (dbamard@iathropgage.com), Luks M. Moriwether {imerwethen@lathropgage.com), Donna P. Gonzales
(dgonzalesfiathrongage.com), Lathmp & Gage LLP, 2345 Grand Bivd., Ste 2200, Kansas Clty, MO 64108; 816-292-2000

Notice to the person who issues or requesis this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before

trial, 2 notice and a copy of the subpoena must be served on each party in this case before it is served o the person to
whom it is directed. Fed. R. Civ. P. 45(2)(4).
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Civil Action No. Opp No. 21219618 (Trademark

PRGOF OF SERVICE
(This section should not be filed with the court unless requirved by Fed, R. Civ. P, 45.)

1 received this subpoena for tame of individual end fitle, if any}

on [(date)

0 I served the subpoena by delivering a copy to the named individual as follows:

on {date) yor

O Iremrned the subpoena wnexecuted becanse:

Unless the subpoena was issued on behaif of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are § for bavel and $ for services, for a total of §

I declare under penalty of perjury that this information is true.

Date:

Server's signature

Pringed name and iile

Server’s address

Additional information regarding attempted service, etc.:
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Federal Rule of Civil Procedure 43 (c), (d), {¢), and (g) (Effective 12/1/13)

(<} Place of Complinnce,

(1) Fer a Trial, Hearing, or Deposition. A subpoens may commeand a
person to attend & trial, hearing, or deposition only es follows:
(A} within 100 miles of where the person rasides, is employed, or
regularly transacts business in pareon; or
(B) within the state where the pason tesides, is smployed, or regularly

transacts business in person, if the persan

(5) iz 2 party or a party’s officer; or

(1) is commanded to mitend & trial and would not incur sybstential
expense,

(3) For Other Discovery. A tubpaena may command;

(A} production of documents, electronically stored infotmation, or
tengibie things af a place within 100 miles of where the person resides, is
emploved, or regularly transacts business in person; and

(B) inspection of prexses at the premises to be inspected.

(d) Protecting a Person Subject to & Subpoena; Enforecement.

() Avaidting Undue Burder or Expense; Sanciions. A party or attorney
responisible for fssuing and gerving a subposna mmst take reasonsble steps
to aveid imposing wmdus burden or expeasc on o porson subject to the
subpoena. The court for the distriet where compliance is required must
enfores this disty and impose an appropriate sanctior—which mny inclods
lost eamings end reasonabic atiomey's fees—on a party or atemey who
fafls to comply.

{2} Command 1o Produce Matarials or Permit Inspeciion.

(A) Appearance Nor Required. A, person commanded t6 produce
documents, electranically stored information, or tangible things, or o
pemmit the inspectfon of premises, need not appear in person at the place of

tucti ?rmimpunﬁnnuﬂmﬂsocommddtowpearfnndcpmﬁm
or 8

(B) Qbfeciions. A person commanded to produce documents or tangible
things or o perniit inspection may scrve on the party or attemey designated
in the gubpoena a written objection to inspecting, copying, testing, or
sampling my ar all of the materials or to 1 ing the premises——or to
producing sleetronically stored information in the o forms requested,
The objection must be served before the eatlier of the time specified fos
eonzummnrudaysaﬂumenmpomismeilfmobjmﬁmismd:,
tie ollowing rules apply:

(I} At any time, on notice to the commanded pevson, tas serving party
may move the court far the district where corplianca js required for an
order compelling produetion or mapeetion.

{i2) These acts may be required oxly as directed in the order, and the
order st protect a persan who is nefther a party nor a party’s officer from
significant expenss resulting from compliance.

(3) Ouashing or Modifying a Subpoasa,

{A) When Required. On timely motion, the court for the district where
complimnce is required mmst quash or modify a subpoena that:

() fails to allow a reasonable time to comply;
requires @ person to somply bayond the geographical lmits

specified in Rule 45{(c);

{iH]) requires disclomme of privileged or other protected matter, if no
exception or waiver applies; or

{fv) subjects a person to undue burden.

(B) Fhen Pernzirted. To protect a person subject to or affected by a

subpozna, the court for the disirict where compliance is required may, on
motion, quash or medify the subpoeas if it requires:

() disclosing n trade secret or other confidential research, development,
or commercial information; or

{#l) disclozing an varetsined expert’s opinion or information that doss
a0t describe specific cocurtinces in dispute and resvits from the expert's
study that was nof requested by a party.

(C) Specifying Conditions ¢s an Aftérnative. In the circumetances
described in Rale 45{d{(3}{B), the court may, instead of quashing or
modifying a subpoena, order app or production nnder specifisd
corditions if the sarving party:

(D) shows u suhstantia) need for the testimony or material that caznot be
otherwise met without undue ip; and
(if) ensures that the subpoenacd person will be reasonably compensated.

{c) Duties in Responding io a Subpoens.

(1) Producing Docutisents er Eleceroniontly Stored Information. These
procadures apply to preducing doguments or elestronically stored

(&) Docuinents. A pervon sesponding to a subpoens to prodnce documents
st produce them as they are kept in the ondinary course of buginess or
must organict snd Iabel them to correspond 1o the categories in the demand.

(B) Fewm for Producing Elecronically Stored Information Net Specified,
If 0 subpoens does not specify 1 form for producing electroni stored
i ion, the pereon responding moet produce it in a form or in
which it is ordinarily maintained or i a reasonsbly nzable form or forms,

(C) Electronically Stored hyformation Produczd in Only One Forp. The
perzon responding need not produce ihe sams electromically stored
information in more than one form.

(D) haccessible Flectranicolly Siored Information. The pemon

cause, considering fhe limmitations of Rule

26{bY2YHC). The covrt may specify conditions for the discovery.

{2) Claiming Privilege or Protection.

{A) information Fithheld. A person withholding subpoenacd information
wiider & claim that it is privileged or subject to protection as trial-prepemtion.
mateeia] omst:

(@) expressly make the claim; and

() deseribe the sature of e witkheld docoments, comammnications, or
tangible things in # manner that, without revealing information itself
privileged or profecied, will enable the parties 1o assess the claim.

(B) Information Praduced. If information prodoced in regponise o a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the parson making the claim may netify any party
that received the information of the claim and the basis for it, Afber being
rotified, a purty must promptly retam, sequoster, or desiroy the specified
information and eny copies it has; sust not vge or diselose the information
] the claim Js nesolvad; tust take reasonable steps 4 retrieve the
information if the party disclosed it before being notified; and may prompily
presext the information neder seal io the court for the district where
compliance is required fir 2 determination of the claim. The person who
mc;ucedﬂ:emﬁm jon naust preserve the information unti] the claim is
vesalved.

{g) Contempt.

The court for the digirict where compliance is required—and also, after a
motion is transfizred, the issuing court—may hold i contempt 2 parson
who, baving been served, fails without adequate excase to obey the
subposna or ot order related to i, |,

For scoess to subpoens wpaterials, gee Fed R, Civ. P, 45(2) Committes Note (2013).
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AFFIDAVIT OF SERVICE
UNITED STATES DISTRICT COURT
District of Florida
Case Number: 81219616
Plaintiff:
THE PRUDENTIAL INSURANCE COMPANY OF AMERICA
Vs.
Defendant:
DARYL BANK
For:

David Barnard
LATHROP & GAGE, LLP

Received by HPS PROCESS SERVICE & INVESTIGATIONS, INC. on the 17th day of July, 2015 at 1:48 pm to be
served on Dominiom Diamonds, LLC c/o Daryl G. Bank, 2710 SW Port St. Lucie Blvd., Port St. Lucie, FL 34953,

|, Marcia Gillings-CPS# 89-23, being duly sworn, depose and say that on the 21st day of July, 2015 at 5:23 pm, I:

served a CORPORATION by delivering a true copy of the Subpoena to testify at a Deposition in a Civil Action, Exhibit
"A", Opposer's Notice of Deposition of Dominion Diamonds, LLC and Witness Fee check for $96.53 with the date
and hour of service endorsed thereon by me, to: Daryl G. Bank as Registered Agent for Dominiom Diamonds, LLC, at
the aliernate address of: 814 SW Saint Julien Court, Port St. Lucie, FL 34986, and informed said person of the contents
therein, in compliance with state staiutes.

Military Status: Based upon inquiry of party served, Defendant is not in the military service of the United States of
America.

Marital Status: Based upon inquiry of party served, Defendant is married.

Additional Information pertaining to this Service:

Elizabeth Mcintyre PS#10-21 attempted service at the business address at 2710 SV Port St Lucie Bivd, FL 34953 on
July17, 2015 at 2:30 pm and again on July 20, 2015 at 9:55 am and was informed by the employees that Mr. Bank was
not in the office and they were unhelpful as to when he could be served. it became apparent that they were not being
truthful and any further attempts would be futile. A home address was obtained of 814 Saint Julien Court, Port St. Lucie,
FL 34986 and on the above time and date, Process server, Marcia Gillings went to the home. After knocking on the
door, no one answered so Gillings waited in her vehicle parked on the road. A small boy about 8 yrs. of age came out of
the house walking a dog. He was asked if his mother was inside and he said she was. He was asked to tell the mother
that she was waiting at the door after confirming that her name was Catrina.

The home has a large courtyard with a door to the outside leading into the driveway. The door to the main living area
was at the far end of the courtyard. The boy left the outside doors open at this time. He came out and stated that his
mother was in the shower and at this time, it was explained to him that the server had documents from the court and
that this was important to go and tell her to come outside. He then stated that she was not at home. Again it was
explained to him that the server needed to see her. He went back inside the home and did not come back out. Gillings
waited on the doorstep and could see the boy and a younger girl walking back and forth. No aduit was seen so it was
assumed that either the chiidren were alone or that the mother was refusing to come to the door to accept the
subpoenas.

As no one did come out, Gillings went to her car and viewed the home from her vehicle with the passenger window
down. it should be noted that the cutside door remained open.

After a few minutes, a white sedan came into the driveway and pulled into the garage. Gillings walked fowards the
garage and shouted who she was and at that time, Mr. Banks exited his vehicle and closed the garage doors. From a
photograph on the website, he was identified as Mr. Bank.

Gillings went immediately to the front door which was still open and threw both subpoenas into the court yard informed
Bank in a loud voice that he had been served. They landed about 8 — 10 inches into the room. At no time did Gillings
step inside the room.

As Gillings was about to leave, she saw Bank coming into the court yard and believed that he was coming to collect the
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VERIFIED RETURN OF SERVICE For 91219616

subpoenas. Gillings picked up the papers and was about to explain their contents, when she saw Bank walking towards
her with a gun pointed at her bedy at arm'’s length. He was yelling to get off his property and that she was trespassing
and calling her a whore. He continued to walk forward and immediately Gillings turned and walked back to her car.

As she was starting her vehicle to leave, Bank was seen running towards her vehicle in a menacing manner. Gillings
was trying to drive away and Bank came to the passenger side window and threw the paper into the car. Gillings was
able to throw it out onto the street and leave the area.

At this time it was believed that Bank may still have the gun and she was in fear of what could take place considering
that Bank appeared o be in a rage and out of control.

911 was called immediately to report the incident and she was advised to go to the Port St Lucie Police station to make
a full report. This is attached to this affidavit

Description of Person Served: Age: 50+, Sex: M, Race/Skin Color: White, Height: 510, Weight: 185, Hair: Black,
Glasses: Y

Under penalties of perjury, | declare that | have read the foregoing and the facts stated in it are true. | am over the age
of 18, have no interest in the above action, and am a Certified Process Server, in good standing, in the county in which
service was effected in accordance with State Statutes

e

Maréia Gillings- # §9-23
Subscribed and Sworn to before me on the 24th P ESS S R
day of July, 2015 by the affiant who is personaily
known to me. HPS PROCESS SERVICE &

INVESTIGATIONS, INC.
1669 Jefferson Street
Kansas City, MD 64108
(800) 796-9559

Qur Job Serial Number; BAK-2015001692

kgm@ 1992-2013 Database Services. Inc. - Process Server's Toolbox V7.0t
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AG88A (Rev. 02/14) Subpaena to Testify at a Depesition in a Civil Action

UNITED STATES DISTRICT COURT

for the
Sonthern District of Florida
The Prudential Insurance Company of America )
Plaingiff )
V. ) Civil Action No. Opp Na. 91219616 (Trademark
Daryl Bank ) Trial and Appeal Board
}
)

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: Catrinia Davis, 2710 SW Port St. Lucle Bivd., Port St Lucie, FL 34953

{Name of person to whom this subpoena is directed)

d Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below (o testify at a
deposition to be taken in this civil action, If you are an organization, you must designate one or more officers, dircctors,
or managing apents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

Place: First Ghoice Court Reporfing Date and Time:
500 8. Australian Ave, Suite 600

West Palin Beach, FL 33401 08/03/2015 9:00 am

The deposition will be recorded by this method:  Stenographic

& Production: You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material: See Exhibit A

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45 (c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subjget+p a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to ﬁ's subpoena and the potential consequep not doing so.
L% S0

Date:

OR

AA .
Signature of Clerk or Deprity Clorb——" Attorney's signature

The name, address, e-mail address, and telephone number of the attorney representing (name of pariy)
The Prudential Insurance Company of America » who issues or requests this subpoena, are:

Devid R. Bamand {(dbamard@lathropgage.com), Luke M, Menwether (imeriwether@tsthropgage.com), Donna P. Gonzales
(dgonzales@lathropgage.com), Lathrop & Gage LLP, 2345 Grand Blvd., Ste 2200, Kansas City, MO 64108; 816-202-2000

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on sach party in this case before it is served on the person to
whom it is directed. Fed. R Civ. P. 45(a)(4).
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AD BBA (Rev. 02/14) Subpoens to Testify at a Deposition in a Civil Action {Page2)

Civil Action No. Opp No. 891219616 {Tradermark

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45,)

I received this subpoena for (hame of individual and tiie, if any)

01 (dere)

O I served the subpoena by delivering a copy to the named individual as follows:

;or

O I returned the subpoena unexecuted because:

Uniess the subpoena was issued on behalf of the United States, or one of iis officers or agenis, I have also
tendered to the witriess the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are § for travel and $ for services, for a total of § 0.00

1 declare under penalty of perjury that this information is true.

Date:

Server's signature

Printed name and title

Additional information regarding attempted service, etc.:
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AO 88A (Rev. 02/14) Subpoena to Testifir at a Deposition in a Civil Action {Page 3)

Federal Rule of Civil Procedure 45 (¢), {d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

(1) For a Tvial, Hegring, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transaots business in pexsen, if' the person
{i) is a party or a party's officer; or
(li) is commanded to attend s trial and wouid eot incur substantial
expense.

(2) For Other Discovery. A subpoena may command;

(A) production of documents, electronically stored information, or
tangible things st 2 place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

(B} inspection of premiscs at the premises to be inspacted.

(d) Protecting a Person Subject to a Subpoens; Enforcement,

Q) Avelding Undne Burden or Expense; Sanctions, A party or attomey
responsible for issuing and serving a subpoena must take reasonable steps
toaveid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attomey s fees—on a parly or altomey who
fails 10 comply.

(2) Command ro Produce Materials or Permit Inspantipn,

(A) Appearance Not Required. A person commanded to produce
documents, tlestronically stored information, or tangible things, or to
peormiit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for & deposition,
hearing, or trial,

(B) Objections. A person commanded to produre documents or tangible
things or to permit inspection mdy serve on the party or attomney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or ail of the materials or to inspecting the PrEmises—or o
producing electronically stored information in the form or forms requested,
The objection must be served before the eardier of the time specified for
compliance or 14 days afier the subpoena is served. If an objeetion is made,
the following rales apply:

D Atany time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(i) These acts may be required only as directed in the order, and the
order mugt protect & person who js neither a party nor a party’s officer from
significant expense resulting from compliance.

(3) Guashing or Modifying a Subpoena.

(A) When Reguired. On timely motion, the courl for the district where
compliance is required must quash or modify a subposna that:

{1) fails to allow a reasonable time to comply;

(i) requires a person to eomply beyond the peographical limits
specified o Rule 45(c);

(1) tequires disclosurs of privileged or other protecied matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a

subpaena, the court for the district where compliance is required may, on
motian, quash or modify the subpoena if it requires:

(i) disclosing a treds secret or other confidential rescarch, development,
or commercial information; or

(I} disclosing an wiretnined expert's opition or information that does
not describe specific eccurrences in dispute and results from the expert’s
-study that was not requested by a party.

(C) Specifying Conditions as an Alierngtive, In the circamstances
described in Rule 45(d){3)(B), the court may, instead of quashing or
modifying a subpoetie, order appearance or production under specificd
conditions if the serving party:

(i) shows a substantial need for the testimony or meterial that cannot be
otherwise met without undue hardship; and
{iii} ensures that the subpoenaed person wili be reasciably compensated.

{#) Dutics in Respoading to s Subpoens.

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A} Documenis. A person responding to a subpoena to produce documents
must produce them os they are kept in the ordinary course of business or
st arganize and lzbel them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified,
If a subpoena does not spesify a form for producing electronically stored
information, the person responding must produce it in a form or forts in
which it is ordinarily maintained or in a reasonably usable fiorm or forms,

(C) Elecironicaily Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form,

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies a5 not reasonably accessible becanse
of undue burden or eost, On motion to compel discovery or for a protective
order, the person responding must show that the information is ot
reasonably eccessible because of undue burden or cost, If that showing is
made, the cowrt may nonetheless order discovery fiom such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The corat may specify conditions for the discovery.

() Claiming Privilege er Protection,

{A) Information Withheld. A person withholding subpoenaed information
under & olaim that it is privileged or subject to protestion s triai-preparation
rmaterial must:

(i) expressly make the claim; and

(i) describe the nature of the withheld docoments, cormmunications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim,

(B) Information Produced. If information produced in TesponIse (0 8
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim ey notify any party
thet received the information of the claim and the besis for it After being
notified, a party rust prompily refumn, sequesier, or destroy the specified
infonmation and any eopies it has; must not use or disclose the information
untj] the claim is resnived; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may prompily
prescat the information under seal 1o the court for the district where
compliznce is required for a determination of the claim. The person who
produced the information must preserve the information untif the claim is
resolved.

{g) Contempt.

The court for the district where compliance js required-—and also, afier a
nzotion is trausferred, the issuing court—may beld in contempt a person
who, having been served, fails without adequare excuse to obey the
subpoena or an order related o it

Far access to subpoena materials, see Fed, R. Civ. P. 45(a) Commitiee Note {2013).
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AFFIDAVIT OF SERVICE
UNITED STATES DISTRICT COURT
District of Florida
Case Number: 91219616
Plaintiff:
THE PRUDENTIAL INSURANCE COMPANY OF AMERICA
Vs,
Defendant:
DARYL BANK
For:

David Barnard
LATHROP & GAGE, LLP

Received by HPS PROCESS SERVICE & INVESTIGATIONS, INC. on the 17th day of July, 2015 at 1:48 pm to be
served on Catrinia Davis, 2710 SW Port St. Lucie Blvd., Port St. Lucie, FL 34953,

I. Marcia Gillings-CPS# 89-23, being duly sworn, depose and say that on the 21st day of July, 2015 at 5:23 pm, I:

SUBSTITUTE served by delivering a true copy of the Subpoena to testify at a Deposition in a Civil Action, Exhibit
"A", Opposer's Notice of Deposition of Dominion Diamonds, LLC and Witness Fee check for $96.53 with the daie
and hour of service endorsed thereon by me, to: Daryl Bank as Spouse/Co-Resident at the alternate address of: 814
Saint Julien Court, Port St. Lucie, FL 34986, the within named person's usual place of Abode, who resides therein, who
is fifteen (15) years of age or older and informed said person of the contents therein, in compliance with state statutes.

Military Status: Based upon inquiry of party served, Defendant is not in the military service of the United States of
America,

Marital Status: Based upon inquiry of party served, Defendant is married.

Additional Information pertaining to this Service:

Elizabeth Mcintyre PS#10-21 attempted service at the business address at 2710 SW Port St Lucie Blvd, FL 34953 on
July17, 2015 at 2:30 pm and again on July 20, 2015 at 9:55 am and was informed by the employees that Mr. Bank was
not in the office and they were unhelpful as to when he could be served. It became apparent that they were not being
truthful and any further attempts would be futile. A home address was obtained of 814 Saint Julien Court, Port St. Lucie,
FL 34986 and on the above time and date, Process server, Marcia Gillings went to the home. After knocking on the
door, no one answered so Gillings waited in her vehicle parked on the road. A small boy about 8 yrs. of age came out of
the house walking a dog. He was asked if his mother was inside and he said she was. He was asked 1o tell the mother
that she was waiting at the door after confirming that her name was Cairina.

The home has a large courtyard with a door to the outside leading into the driveway. The door to the main living area
was at the far end of the courtyard. The boy left the outside doors open at this time. He came out and stated that his
mother was in the shower and at this time, it was explained to him that the server had documents from the court and
that this was impartant to go and tell her to come outside. He then stated that she was not at home. Again it was
explained to him that the server needed to see her. He went back inside the home and did not come back out. Gillings
waited on the doorstep and could see the boy and a younger girl walking back and forth. No adult was seen so it was
assumed that efther the children were alone or that the mother was refusing to come to the door to accept the
subpoenas.

As no one did come out, Gillings went to her car and viewed the home from her vehicle with the passenger window
down. It should be noted that the outside door remained open.

After a few minutes, a white sedan came into the driveway and pulied into the garage. Gillings walked towards the
garage and shouted who she was and at that time, Mr. Banks exited his vehicle and closed the garage doors. From a
photograph on the website, he was identified as Mr. Bank.

Giltings went immediately to the front door which was still open and threw both subpoenas into the court yard informed
Bank in a loud voice that he had been served. They landed about 8 — 10 inches into the room. At no time did Gillings
step inside the room.

As Gillings was about to leave, she saw Bank coming into the court yard and believed that he was coming to collect the
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VERIFIED RETURN OF SERVICE For 91219616

subpoenas. Gillings picked up the papers and was about to explain their contents, when she saw Bank walking towards
her with a gun pointed at her body at arm'’s length. He was yelling to get off his property and that she was trespassing
and calling her a whore. He continued to walk forward and immediately Gillings turned and walked back to her car.

As she was starting her vehicle to leave, Bank was seen running towards her vehicle in a menacing manner. Gillings
was trying to drive away and Bank came to the passenger side window and threw the paper into the car. Gillings was
able to throw it out onto the street and leave the area.

At this time it was believed that Bank may still have the gun and she was in fear of what could take place considering
that Bank appeared to be in a rage and out of controf,

911 was called immediately to report the incident and she was advised to go to the Port St Lucie Police station to make
a full report. This is attached to this affidavit

Description of Person Served: Age: 50+, Sex: M, Race/Skin Color: White, Height: 510, Weight: 185, Hair: Black,
Glasses: N

Under penalties of perjury, | declare that | have read the foregoing and the facts stated in it are true. | am over the age
of 18, have no interest in the above action, and am a Certified Process Server, in good standing, in the county in which
service was effected in accordance with State Statutes

%

Marcig Gillin # 89-23
Subscribed and Sworn to before me on the 24th PROCESS SERVER
day of July, 2015 by the affiant who is personally

HPS PROCESS SERVICE &

INVESTIGATIONS, INC.

i 1669 Jefferson Street
Kansas City, MD 64108
(800) 796-9559

RN % Our Job Serial Number: BAK-2015001693

DR i
D

Cobyrighi £ 1982-2013 Dalabase Services, Inc. - Process Server's Toolbox V7.0t
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Mueller, Terry L.

From: Barnard, David

Sent: Thursday, July 16, 2015 10:33 AM

To: Mark Terry (mark@terryfirm.com)

Cc: Mueller, Terry L.; Meriwether, Luke M.; Gonzales, Donna P.

Subject: Prudential/Rock Solid Investment opposition - subpoenas of Greco, Davis and Dominion
Diamonds, LLC 30(b)(6)

Attachments: 2015-07-14 Prudential Subpoena_Davis (Official).pdf; 2015-07-14 Prudential

Subpoena_Dominion Diamond (Official).pdf; 2015-07-14 Prudential Subpoena_Greco
(Cfficial).pdf

Mark, this follows up on my 7/7 email re scheduling depositions. Attached are subpoenas for Dominion Diamonds,
Elizabeth Greco and Catrina Davis. Please let me know if you are representing them and if you will accept service.

Dave

David Barnard
LA’TH ROP- Chairman, Intellectual Property Litigation Teams
2345 Grand Blvd., Suite 2200 | Kansas City, MO 64108-2618
[3( GAGEIII' P: 816.460.5869 | F: 816.292.2001 | DBarnard @LATHROPGAGE.COM
bio: www.lathropgage.com/dbarnard | www.lathropgage.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Serial No. 86/184,144

For the Mark: ROCK SOLID INVESTMENT
Filed: February 4, 2014

Published in the Official Gazette: August 5, 2014

)
The Prudential Insurance Company of America )
)
Opposer )
) Opp. No. 91-219,616
v. )
)
Daryl Bank )
)
Applicant )
)

United States Patent and Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

DECLARATION OF ELIZABETH MCINTYRE

I, Elizabeth Mclntyre, do hereby give the following declaration:

1. [ am 38 years of age and have personal knowledge of the matters set forth in this
Declaration and testify hereto under penalty of perjury.

2. I 'was hired by Opposer, The Prudential Insurance Company of America, to serve
subpoenas in this case.

3. [ am employed as Process Server by Baker Street Investigations Inc, but work
with HPS Process Service and Investigations, Inc.

4. On July 17, 2015, HPS Process Service received a subpoena to be served upon
Dominion Diamonds, LLC (“Dominion Diamonds”), ¢/o Daryl G. Bank at the Dominion

Diamonds office at 2710 S.W. Port St. Lucie Boulevard, Port St. Lucie, Florida 34953.

24405509v1
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4. On July 17, 2015 at 2:30 p.m., I attempted service at Dominion Diamonds’
business address. I was met by a young lady, while I was in the waiting room. I told her I had
documents for Daryl Bank, Catrina Davis, and Elizabeth Greco. She said they were all out of the
office. She further explained that most of the employees are out, since it was a Friday afternoon,
and suggested I come back on Monday.

5. On July 20, 2015 at 9:55 a.m., I again attempted service at Dominion Diamonds’
office. Another lady in her 50°s was at the front desk. As I approached the desk, she started
shaking her head. I asked whether Mr. Bank, Ms. Davis, or Ms. Greco were there. She told me
that they were not in. She also said that Mr. Bank and Ms. Davis were never there, because
“they travel a lot.” She said she did not know when they will be in the office again, then turned
around and left.

6. After attempting service twice, it became apparent to me that we needed to serve
Mr. Bank and Ms. Davis at their residence. I asked my supervisor, Marcia Gillings, to attempt

service the following day.

I swear that the foregoing is the truth under penalty of perjury.

e T30S lopli *

Elizabetlf Mclntyre
Process*Server #10-21
Baker Street Investigations

24405509v1
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STATE OF FLORIDA )
)SS

COUNTY OF flagln )
~ 6/'
On this_ Aj{_f}%day of Q\,Mﬁ,fq 2{?@“‘ before me personally appeared

Elizabeth MclIntyre, to me knov@ to be the person described in and who executed the foregoing
instrument, and acknowledged that she executed the same as her free act and deed.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my official seal
in the County and State aforesaid, the day and year first above written.

Rk, y
fw %‘6«_ MARCIA GILLINGS {Affj’/f
e 2 MY COMMISS A g -
e ION # EE130981 //t/‘y r p e b
: RS EXPIRES November 15, 2016 UL
1{407) 3980153 FloridaNotaryService.com i’j Nota: éugﬁ.éj

My Commission Expires:

24405509v1
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Serial No. 86/184,144

For the Mark: ROCK SOLID INVESTMENT
Filed: February 4. 2014

Published in the Official Gazette: August 5, 2014

The Prudential Insurance Company of America
Opposer
Opp. No. 91-219,616

V.

Daryl Bank

S S N I W N N S

Applicant

United States Patent and Trademark Office
Trademark Trial and Appeal Board
P.O. Box 1451
Alexandria, VA 22313-1451
DECLARATION OF MARCIA GILLINGS

I, Marcia Gillings, do hereby give the following declaration:

1. I am 68 years of age and have personal knowledge of the matters set forth in this
Declaration and testify hereto under penalty of perjury.

2. I was hired by Opposer, The Prudential Insurance Company of America, to serve
subpoenas in this case.

3. I am the owner and operator of Baker Street Investigations, a fully-licensed

private investigation and process service firm in Stuart, Florida. [ opened this business in 1986

and since that time have been a full-time private investigator and process server.

24384257v1
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4. I am originally from England. 1 attended university at Kettering College. I then
served as a “Bobbie” in the British police, including Her Majesty’s Detective Service.
Specifically, I served as a police sergeant in Warwickshire, England from 1967-1976.

5. I work with HPS Process Service and Investigations, Inc. On July 17, 2015, HPS
Process Service recetved a subpoena to be served upon Dominion Diamonds, LLC, ¢/o Daryl G.
Bank at the Dominion Diamonds office at 2710 S.W. Port St. Lucie Boulevard, Port St. Lucie,
Florida 34953. Another process server from my office, Elizabeth “Beth” McIntyre (PS #10-21)
attempted service at the business address, but was unable to complete service on Mr. Bank was
not in the office. She believed that they were unhelpful and were not being truthful.

6. I then went to serve the subpoena on Mr. Bank at his home, 814 Saint Julien
Court, Port St. Lucie, Florida 34986. | was wearing a dress and my badge identifying me as a
process server. Attached to as Exhibit 1 is an image of me wearing the same outfit and badge
that I wore on the day I served Mr. Bank.

7. I knocked on the door. No one answered. I then waited in my vehicle, which was
parked on the road. During this time, I called Beth MclIntyre from my mobile phone.

8. A small boy about § years of age camc out of the house walking a dog. 1 talked
with the boy. I asked if his parents were inside. He said his mother was. He also confirmed that
her name was Catrina. | was aware that Mr. Bank’s wife was Catrina Davis. The boy went

inside, came out and said his mother was in the shower. 1 asked the boy to have his mother come

to the door.
9. The boy went back inside and after some time, came out and said his mother was
not home. I explained to the boy that I was from the court, that I had documents for his

24384237v]
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mother, and that it was important to tell her to come outside. The boy went back inside the home
and did not come back out.

10.  The boy left the front door open. I could see him and a younger girl walking back
and forth inside. 1 did not see any adults inside. I assumed that either the children had been left
alone or. more likely, that Ms. Davis was inside and was refusing to come to the door to accept
the subpoenas.

11. As no one came out, | went back to my car and viewed the home from my vehicle
with the passenger window down.

12, After a few minutes, a white sedan came into the driveway and pulled into the
garage. Mr. Daryl Bank was driving the car. [ was able to identify him based on a picture on his
webstte. | was also familiar with Mr. Bank, as I had served process on him for a different action
before.

13. As Mr. Bank exited his vehicle, I went toward Mr. Bank and shouted to him
letting him know that I was a process server and was there to serve him legal papers. He then
closed the garage door while | was standing about six feet away from him, still on the driveway.

14. 1 then went to the front door which was still open and threw both subpoenas
mside the front door and informed Mr. Bank in a loud voice that he had been served. The papers
landed approximately 8 to 10 inches inside the house. I did not step inside the house.

15.  As I was about to leave, | saw Mr. Bank coming toward the door. I picked up the
papers and was about to hand them to him and explain their contents when I saw he had a gun
pointed at me. Specifically, it was a handgun. He had his arm completely outstretched and was
pointing it right at me. Mr. Bank held the gun on me and was velling at me to get off of his

property and that I was trespassing. Mr. Bank also called me a “whore.”

243842587v]
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16.  Mr. Bank continued to walk forward. I immediately turned, dropped the papers,
and walked back toward my car. As 1 started my vehicle, I saw Mr. Bank running toward my
vehicle in a menacing manner carrying the papers [ had dropped. T did not know whether he still
had the gun. Mr. Bank ran to the passenger side window as I was starting the car and threw
some of the papers into my car. I threw them back out of the window and drove away. At all
times during the incident, Mr. Bank appeared to be enraged and out of control.

17. I immediately called 911 to report the incident and was advised to go to Port St.
Lucie police station to make a full report. 1did so. A true and accurate copy of that report is
attached to this Declaration as Exhibit 2. Also attached as Exhibit 3 is the Affidavit of Service,

which reports some of these same facts.

[ swear that the foregoing is the truth under penalty of perjury.

/ _f; -. /(-L__ 3 (: .!"}” 7,.-’-{», .
Date: ﬂ /5" Na//d684
/ f;" Mgfcia Gillings ™
Omvner, Operator -

Baker Street Investigations

!

24384257v1
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STATE OF FLORIDA )
.- B8
COUNTY OF 5% .Lycte. )

-

A\! BT &j o
Onthis D" day of Lii el 2 before me personally appeared Marsha
Gillings, to me known to be the persen described in and who executed the foregoing instrument,
and acknowledged that she executed the same as her free act and deed.

[N TESTIMONY WHEREOQOF, I have hereunto set my hand and affixed my official seal
in the County and State aforesaid, the day and year first above written.

{;ﬁ’ N
gj#ﬁ ,{nggsﬁgfo{;(,f{;_/ I}KTZf%EZT”{ig.L, ;W.N.n

; f/ Notary Public

My Commission Expires:

Gaafd
o

1

24384257v]
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DECLARATION OF MARCIA GILLINGS
EXHIBIT 7.1



ment 8-7
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DECLARATION OF MARCIA GILLINGS
EXHIBIT 7.2
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AFFIDAVIT OF SERVICE

UNITED STATES DISTRICT COURT
District of Florida

Case Number: 91219616

Plaintiff:
THE PRUDENTIAL INSURANCE COMPANY OF AMERICA

V8.

Defendant:
DARYL BANK

For:
David Barnard
LATHROP & GAGE, LLP

Received by HPS PROCESS SERVICE & INVESTIGATIONS, INC. on the 17th day of July, 2015 at 1:48 pm to be
served on Dominiom Diamonds, LLC c/o Dary!l G. Bank, 2710 SW Port St. Lucie Blvd., Port St. Lucie, FL 34853,

|, Marcia Gillings-CPS# 89-23, being duly sworn, depose and say that on the 21st day of July, 2015 at 5:23 pm, I:

served a8 CORPORATION by delivering a true copy of the Subpoena to testify at a Deposition in a Civil Action, Exhibit
"A", Opposer's Notice of Deposition of Dominion Diamonds, LLC and Witness Fee check for $96.53 with the date
and hour of service endorsed thereon by me, to: Daryl G. Bank as Registered Agent for Dominiom Diamonds, LLC, at
the alternate address of: 814 SW Saint Julien Court, Port St. Lucie, FL 34886, and informed said person of the contents
therein, in compliance with state statutes.

Military Status: Based upon inquiry of party served, Defendant is not in the military service of the United States of
America.

Marital Status: Based upon inquiry of party served, Defendant is married.

Additional Information pertaining to this Service:

Elizabeth Mclintyre PS#10-21 attempted service at the business address at 2710 SW Port St Lucie Blvd, FL 34953 on
Juiy17, 2015 at 2:30 pm and again on July 20, 2015 at 9:55 am and was informed by the employees that Mr. Bank was
not in the office and they were unhelpful as to when he could be served. It became apparent that they were not being
truthful and any further attempts would be futile. A home address was obtained of 814 Saint Julien Court, Port St. Lucie,
FL 34986 and on the above time and date, Process server, Marcia Gillings went to the home. After knocking on the
door, no one answered so Gillings waited in her vehicle parked on the road. A small boy about 8 yrs. of age came out of
the house walking a dog. He was asked if his mother was inside and he said she was. He was asked to tell the mother
that she was waiting at the door after confirming that her name was Catrina.

The home has a large courtyard with a door to the outside leading into the driveway. The door to the main living area
was at the far end of the courlyard. The boy left the outside doors open at this time. He came out and stated that his
mother was in the shower and at this time, it was explained to him that the server had documents from the court and
that this was important to go and tell her to come outside. He then stated that she was not at home. Again it was
explained to him that the server needed to see her. He went back inside the home and did not come back out. Gillings
waited on the doorstep and could see the boy and a younger girl walking back and forth. No adult was seen so it was
assumed that etther the chiidren were alone or that the mother was refusing to come to the door to accept the
subpoenas.

As no one did come out, Gillings went to her car and viewed the home from her vehicle with the passenger window
down. It should be noted that the outside door remained open.

After a few minutes, a white sedan came intc the driveway and pulled into the garage. Gillings walked towards the
garage and shouted who she was and at that time, Mr. Banks exited his vehicle and closed the garage doors. From a
photograph on the website, he was identified as Mr. Bank.

Gillings went immediatety to the front door which was still open and threw both subpoenas into the court yard informed
Bank in a loud voice that he had been served. They landed about 8 — 10 inches into the room. At no time did Gillings
step inside the room.

As Gillings was about to leave, she saw Bank coming into the court yard and believed that he was coming to collect the
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VERIFIED RETURN OF SERVICE For 91219616

subpoenas. Gillings picked uip the papers and was about to explain their contents, when she saw Bank walking towards
her with & gun pointed at her body at arm’s length. He was yeliing to get off his property and that she was trespassing
and calling her a whore. He continued to walk forward and immediately Gillings turned and walked back to her car.

As she was starting her vehicle to leave, Bank was seen running towards her vehicle in a menacing manner. Gillings
was trying to drive away and Bank came to the passenger side window and threw the paper into the car. Gillings was
able to throw it out onto the street and |eave the area.

At this time it was believed that Bank may still have the gun and she was in fear of what could take place considering
that Bank appeared to be in a rage and out of conirol.

911 was called immediately to report the incident and she was advised to go to the Port St Lucie Police station to make
a full report. This is attached to this affidavit

Description of Person Served: Age: 50+, Sex: M, Race/Skin Color: White, Height: 5'10, Weight: 185, Hair: Black,
Glasses: Y

Under penalties of perjury, | declare that | have read the foregoing and the facts stated in it are true. | am over the age
of 18, have no interest in the above action, and am a Certified Process Server, in good standing, in the county in which
service was effected in accordance with State Statutes

Subscribed and Sworn to before me on the 24th = ESS S R
day of July, 2015 by the affiant who is personally

HPS PROCESS SERVICE &
INVESTIGATIONS, INC.
1669 Jefferson Street
Kansas City, MD 64108
{800) 796-9559

Cur Job Serial Number: BAK-2015001692

ight @ 19825013 Database Services, Inc. - Process Server's Tooloox V7.0
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Agency Case# 201515380 .
= Warrant Affidavit

Use separate forms for each defendant and for muitiple offenses occuming at different ime, date or location D Juvenile
Court Case # Capy To: Clerk of Coug,/ State A 2 Warrant

T e e R T BT e

l:::cm ] [pam_ *“Gane [ S = ]Lﬂ)sm 1587 ] ‘} wm[

First Name: Aliases {AK.A.) Phone Number Date of Bll'lh Age SSN
[844 Sw Saint Jutien Ct | [Port St Lucie JLF][se08s ] [psememrozie | [F]f B
Pemmanent Address City Stata Zp Drivers Licanse # State Citizenship
[omie ]} I Jlee  JL [ | il
Race Eye

Height Weight  Distinguishing Marks Cecupation / Employer! School

[201515380 — !_ Lugmeres, Alan ] ] 12 [ {Port St. Lucie Police Department | kl.oseozoo [ Iﬁo
ase # Officer D#  Agency Agency ORI # Domestic Refated
|om1r2015 | 1700 | [s14 5w St uufien Ct He Lon 5t Lucle |[Fe][s1986 | [Felony warramt |
Offense Date Offense Time Offense Street Address State  Zip Chame Status
I IL ICIC | o 1L |
Wamant(s) # Alcohol influence BAL  Crug Infivence Weapon(s) Seized Weapon(s) Type
Statute # Saste Subsection & Defindlion : ~{Counts | Type Activity
784.021 (1A} ]| FT2558 | Aggrav Asst - Weapon-w Deadly Weapon Withaut Intent To Kilf 1 |Felony Committed
784.08 (2B) | F82581 | Assault-on Person 65 Years O Age Or Older 1 }Felony Committed
843.01 | FT3142 | Resist Officar-with Violence 1 |Feleny Committed

On July 21 2015, | was drspatched to the Port St Lucie Palice Station, 121 Port St Lucie Bivd, in reference to an Aggravated Assault. When | arived at
the station, | met with the victim, Ms, Maricia Gillings.

Ms. Gillings explained that she was a Process Saerver for the 19th Judicial Cireuit. She was wearing a Lanyard with a picture identification, Badga #
8923. She made the following statements:

Ms. Gillings said that she was working In a official capacity to serve 2 subpoena’s for a civil action at 814 SW St Julien Courtin the Vineyards
commmunity in St. Lucie West. The Civil paperwork was for Prudential Insurance Company Vs, Mr. Daryl Bank and his wife Ms. Catrina Davis. Both Mr.
Bank and his wife live at this residence. Ms. Gillings said she tried fo serve them at their place of business, Dominion Diamonds and was
unsuccessful. Once she arived at Mr. Bank's residence, she approached the front door and rang the befl but no one answered. She said that she
waited in her parked vehicie per the instructions of her employer.

Ms. Gillings said that she observed a small child, that was approximately 8 years old, walk out of the residenca with a smab white dog. She said that
she thought a small child would have an aduft with them and waiked to the outside front of the home. Ms. Gillings said that the child appeared to be
outside by himseif so she asked the child to go inside the residence and get his parent. The child obeyed and went back insida the home. Ms. Gillings
said that the front door of the home was open at this ime.The door was opaned by the child and remained open (the front doors lead to a courtyard
and pool area and dis not enter the interior of the residence). The chikd retumnad and said his mother.Catrina, was currentiy laking a shower. Ms.
Giliings asked the child to tel his mother that she was from "the courts™. she had sorme important information to give to hlS mothegmd she would be
waiting outside. Ms. Giflings said that she returned 1o her vehicle and Ms. Davis never came out.

Wil

A few minutes later, Ms. Gillings obsarved a white sedan pull into the driveway of he residence. The garage deor opened and the irehicie entered the
garage. She said she shouted to the driver (Mr. Bank) who she was and identified herself as a Process Server. She said she was @gored by Mr Bank.
Ms. Gillings said she was outside the home at this point and the front door was st open. She then threw the 2 subpeena’s approx:mately &10" into
the fromt door area and they anded on the ground of the courtyard. Ms. Gillings said she was uming to leave and she saw Mr. Baﬂk—oomlng owards
her from inside the home. She said she thought he was going to accept service of the subpoenas 5o she bent down and picked up_;gﬁe two pieces of

Agency Case # 201515380 Page1af 8 g Bank, Daryl
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paperwork in order to hand it to Mr. Banks in a professional manner,

At this tme Ms. Gillings observed M¢. Bank pointing a black handgun directly at her. His arm was out reached and the muzzie of the weapon was
painted in her direction. She said he was enraged and ordered her (o feave the property. She said he called her a *whore” and was cursing at her. Ms.
Gilings said she tumed and ran to her vehicle . Mr. Bank then ran afier her verbally abusing her. Ms. Gillings said she got into her car and was
siarting the engine when Mr. Bank threw the paperwork she left an scene back at her. One of the pieces of paper landed back inside her car and the
other she is not sure where it landed. Mr, Gillings is unsure it Mr. Bank was still camying the weapon when he chassd her. She said that after she
witnessed the gun pointed at her, she was afraid for her life at that poind. Ms. Gillings claimed she tumed and just ran to her vehicle and left as quickly
as she could.

Ms Gillings said she immediately called 911 at this tme. She was told by the 911 dispaicher to go to the pofice station at 121 SW Port SL Lucie Bivd.
to file a report. | was nofified of the incident and responded to the police station.

Mr. Bank did not call 911 dispatch after the incident. | later went to the residence at 814 SW St. Julien Court and Sgt. C, Lumpkin #321 was also on
scene with me and was briefed on the incident prior to our amival.

I was unsuccessful in making any contact with Mr. Bank and left my business card with instructions for kim to call me in reference the earfier incident .
Mr. Bank later called the PSA at approximately 21:00 hrs. He refused to leave a call back number, The PSA then directed the cafi to Sgt. Lumipkin and
he was able to have Mr. Bank call me back at the Police station at 2300 hours. Mr. Banks refused to meet me in person.

! received the call from Mr. Bank at approximately 2300 hours at the station.

Mr. Bank stated he was not at home and left shortly after the incident occurred. He made the following statements on a recorded lina in the police
station’s report writing room:

Mr. Bank said that he never saw Ms. Gillings before. When he saw her standing in the doorway of the courtyard, once he was insice his residence, he
was afraid for his life and the safety of his family. He accused Ms. Gilfings of “breaking and entering” and he wantad a report stating it viz instructions
from his lawyer. | explained to Mr. Gillings the criteria for a forced entry (Burgtary) . | asked if | could coma to his home and examine the crime sceng
and he refused. He stated several times that his lawyer had instructed him to do everything through him. Mr. Bank said that he did follow Ms. Gillings
to her vehicle saying he wanted to make sure "the threat” was gone.

Mr. Bank stated he had photographic evidence of Ms. Gillings iliegally entering her home and he wanted her arrested for Burgiary. | stated | would
need to see the evidence he spoke about and he refused to let me come to his home. He asked for my City E-mail and stated that his lawyer would
digitally send them to me.

The conversation lasted approximately 30 mimtes and a copy of the conversation was downloaded to a CD for the investigation. A copy was placed
into evidence for future reference.

Teday, on 7/22/15, Mr. Bank made contact with me through the city E-mail address | gave him. He was much more cooperative than he was the day
before and had me meet him at his residence at 1900 hours. My Supervisor, Sgt. €. Lumpkin 321, was alse on scene with me.

Mr. Bark made the following statamants:

He amived home and he did not see Ms. Gillings sftting in her car out front but he did nolice her vehicle. He parked his vehicle inside his garage and
ciosed the door. He removed his SMIM Glock. that he carmies in his vehicle glove box, and walked with it from the garage into the home, Mr. Bank
states hie was going to place the handgun in his vault inside the home. As he walked past his front interior door, he saw his front courtyard door was
opened and 3 woman standing at the threshold.

It needs to be explained that the front door of the home opens into a large open space that contains a swimming pool in a court yard. Mr. Banks
claimed the unknown woman was throwing something inta his home and he stated in a loud voice, "Are you breaking into my house? Your treaking in
and {respassing!™. The female then leans into the open door and throws the papers and stated. " You have been served®! Mr. Bank said he was in fear
for his fife and peinted his firearm at Ms. Gillings and told her to leave. Ms. Giflings turned and feft, He walked oulside with the firearm to maka sure
Ms. Gillings was leaving and the threat was gone. Mr. Bank then walked back inside and stopped and inspected the paperwork that was left by Ms.
Gilings. He discovered the paperwork was not for him. Mr, Bank then placed the fireamn on a tabis in the courtyard and walked out to where Ms.
Gilings was parked. He then claims he handed her the paperwork back through the vehicle window,

Mr. Bank did not call 911 dispatch for help despite being in fear for his Jife. Mr. Bank supplied me 18 picture stifis from a snap shot camera installed
inside his doorbell. He said that he did not have the video available and it was erased by the time we had our meeting.

Agency Case # 201515380 Page 2 of 4 Bank, Daryl
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Pictures 1-4 shows Ms. Gitlings at the front entrance of the home,

Picture § shows Ms. Gillings standing in the door frame with haif of her foot inside the daor.
Pictures 6-7 shows Ms. Gillings bending down to retrieve the Subpoenas and pick them up.
Pictures 8-9 shows Ms. Gillings tuming and jeaving the premises.

Pictures 10-12 shows Mr. Bank exiting the front door with a firearm in his right hand.

Pictures 13-18 shows Mr. Bank returning back into the home with the weapon in his nght hand.

Sgt. Lumpkin was on scene and had Mr. Bank number the pictures as they oocurred, These are listed in the order in which Mr. Bank claims they
goourred.

After looking at the avidence and listening to both Mr. Bank and Ms. Gillings [ was able to determine the following:

Ms. Gillings did not commit a Burglary or a Trespass, She never entered the home and did not have any intenfion to commit a crime. The front door
was opened by Mr. Bank's 10 year old son. Ms. Gillings was acting in an official capacity and was legally authorized to execute process in the lawful
execution of her legal duty. Ms. Gillings was wearing a badge around her neck that identified her as an empioyee of the 19th Judicial Circuit. As soon
as she was told to leave by Mr. Bank she umed away and complied.

I was also able to determine that Mr. Bank was in violation of Florida 5.5, 843.01 Resisting Officer with Violence to his or her Person. Ms. Gillings is
employed by the 19th Judicial Circuit and was acting within her jurisdiction frying to execute her legal duties as ordered by the Caourts,

I aiso found probable cause for Florida 5.5 784.021 Aggravated Assault. He stated to me that he was aware he was being sued for a civil matter by
Prudential for 2 copy right infringement. His 10 year old son was outside unsupervised with his dog and left the front door open. Mr. Bank dlaims he
saw Ms. Gillings was at the courtyard door and not acting in a stealthy manner o trying to enter the hame. The picture stills show Ms Gillings standing
in the door frame trying to complete her job, She was not acting in a threatening or menacing way. Mr Bank pointed the gun at Ms Gillings while he
was In the home. In the picture stilis provided you can ses him leave the home with the weapon and follow her to the edge of his walkway and
disappear. Ms GHlings said he chased her to her car and Mr Bank admits going to her vehicle and handing her papers , after admitting he was scared
for his fife and pointed a weapen at her only seconds before. Additionally Ms Gillings is a 69 year old elderly female. She meets the criteria for the
enhanced penalty Fiorida 5.5 784.08 (b} assault or battery on persons 65 or clder.

| respectiully request a warrant for the above violations for Mr Daryl Bank.

Mr Bank did not have any criminal history.

Agency Case # 201515380 Page 3 of 4 Bank, Daryl
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_ Summary e History

SUMMARY

Judge: BELANGER, ROBERT E
Case Mumber: 2015CFG01913 A
Clerk Fiie Date: 7/23/2015

Agency: PORT 5T, LUCIE POLICE DEPARTMENT

PARTIES

DEFENDANT oo iy,
PLAINTIFF STATE OF FLORIDA

CHARGES

1 AGGRAVATED ASSAULT-DEADLY WEAPON (784,021,141
2 ASSAULT ON FERSON 65 YOA {764,08.2D)

EVENTS

OUTSTANDING AMOLINT

setated Lok R V) BT C

COIS USER  Logout

Case Type: CRIMIMAL FELONY Status: OPEN

Unifarm Case Numbec; $62015CF00191 34000

Status Date: 7/23/2015
Total Fees Cue: 0,00
Agercy Report #2 201515380

Bocking #: 237012
Custody Location: SURETY BOND

Ng Events on Case

il Wrhaaml iy

No Fees on Case

RECEIFTS
Lo 2T TN
Na Receipts on Case
CASE ROCKETS
mAe Lmld BN

) 772872015 SURETY BOND 156K806531 POSTED $5,000.00

0 772872015 SURETY BOND 1$15K335829 POSTED 515.000.00

a 7/18/2015 ARREST WARRANT STATUS CHANGED TO SERVED

0 72812015 CASE UNSECURED

0 772812015 BOND RECENVED

7:28:2015 NOTICE ON DEMAND

i) 7/28/2015 WARRANT RETURNED SERVED

0 7/28/2015 ARREST REPORT - IMITIATING CASE

0 7/18/2015 DEFENSE ATTORNEY: DECKARD, JOSHUA WESLEY ASSIGNED

a 742872015 NOTICE OF INTENT TD PARTICIPATE IN DISCOVERY

0 772872015 WAIVER OF ARRAIGNMENT AND WRITTEN PLEA OF NOT GUILTY

0 712872015 NOTICE OF APPEARANCE

o 7/23/2015 COMPLAINT FILED

712312015 WARRANT FILED-- NG CONTACT WITH VICTIM: UNTIL FURTHER ORDER OF THE COURT OR THE CHARGE IS DISMISSED BY THE STATE, THE

DEFENDANT SHALL NOT DIRECTLY OR INDIRECTLY CONTACT THE VICTIM IN PERSON, BY MATL, £-MAIL, FAX, TELEPHONE, THROUGH ANOTHER

9 PERSCH. OR IN ANY OTHER MAMHER, DEFENDANT MAY NOT KNOWINGLY COME CLOSER THAN S0 FEET TO THE VICTIM AT ANY PUBLIC PLACE,
EXCEPT FOR COURT PROCEEDINGS, OR WiTHIN 500 FEET OF THE VICTI#'S RESIDENCE OR PLACE OF EMPLOYMENT, OR 100 FEET OF aNY
VEHICLE REGULARL Y DRIVEN 8Y THE VICTIM.

0 7/23/2015 ARREST WARRANT ISSUED: WARRANT OF ARREST

0 72372015 ARREST WARRAMT BOMD AMOQUNT SET TO $20000.50

hitps/icoustsearch.stiucteclerk comibenchmarkweb/C ourtCase_aspw/Details/22711487uc=2038538
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TI3/2015 WARRANT NUMBER: 201515380

TI232ms ARREST WARRANT STATUS CHANGED TO SENT TO SHERIFF
7/231205 CASE SECURED FOR ACTIVE PRUCESS

7/23/2015 CIRCUIT JUDGE BELANGER, RDBERT E; ASSIGMED
742372015 CASE FRLED 07/2372015 CASE NUMBER 2015CFD01913 A

o a o o o

~ Besi viewed in T024x768 or higher resolution. Copyrght 2004 - 2010 Pionoar Technology &roup All Rights Reserved.
versign 2.5.1.3
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ARREST WARRANT
St. Lucie County, FLORIDA Clerk Case No: 34 3015 (L F 009134
STATE OF FLORIDA Agency: Port St. Lucie Police Dept. ~ _
vs- Agency#: 2015-15380 E 2w
Daryl Gene Banks Lead Officer: Alan Ludmerer P %}?ﬁ ]
Defendant ASA: Anastasia M., Norman = 3—5’ By d
ASA Approve Initials&Date: Z3

o

150 .
I E:-li‘\ !

[J DOMESTIC VIOLENCE
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In the name of the State of Florida -
To all and Singular Sheriffs of the State of Florida and to Any State Attorney Investigator - Greetings:
o
Whereas upon the sworn affidavit, complaint or other sworn testimony of Alan Ludmerer of the Port St.
Lucie Police Dept. the undersigned Judge, has found that there exists probable cause to believe that one
Daryl Gene Banks, in St. Lucie County, Florida did commit the below listed offense(s), contrary to the
provisions of Florida Statutes.

301
,

You are HEREBY COMMANDED to arrest DARYL GENE BANKS of 814 Sw Saint Julien Ct., Port
Saint Lucie, FL 34986; DOB: 04/11/1970; Race/Sex: W/M: Hy'Wt: 5'08"/; Eve/Hair: /; S8N: 225-84-
3304, DL#: B520-167-70-131-0; FDLE: ; FBI: ; Alias: . These Are Therefore to Command you to
forthwith arrest and bring the above named defendant before me to be dealt with according to law.

1 Aggravated Assault-Deadly Weapon (F 3) BE $ l5¢ oo

2 Assauit On Eiderly Person (M 1) Bond §

COUNT 1: On or about July 21, 2015 Daryl Gene Banks did intentionally and unlawfully
threaten by word or act to do violence to the person of Mareia Gillings, having the apparent
ability to do so, and did an act which created a well-founded fear in Marcia Gillings that such
violence was about to take place, and in the process thereof used a deadly weapon, to-wit:
firearm, in violation of Florida Statute 784.021(1)(a);

COUNT 2: On or about July 21, 2015 Daryl Gene Banks did intentionally and unlawfully
threaten by word or act to do violence to the person of Marcia Gillings, a person 65 years of age
or older, having the apparent ability to do so, and did an act which created a well-founded fear in
Marcija Gillings that such violence was about to take place, in violation of Florida Statutes
784.011 and 784.08;

/-—
Given under my hand and seal this 2_3 day of WM? , 20 / :S , A

i

Condition of Bond Release/Release on Recognizance: For Count(s): I ‘ }*
No Contact with Victim: Until further order of the Court or gpe charge is disgissed by the State, the
Defendant shall not directly or indirectly contact the victim NCig el person, by mail, e-
mail, fax, telephone, through another person, or in any other manner. This restriction“$hall include the
following condition(s), if marked:

Defendant may not kmowingly come closer than 50 fect to the victim at any public place, except for
court proceedings, or within 500 feet of the victim's residence or place of employment, or 100 feet of any

SA WE,WM, W] Case#: 56-2015-WF-002904-A // Daryl Gene Banks Pagel
SA Case ID: 540367

St. Lucie County File Date: 07:28/2013
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vehicle regularly driven by the vietim;

U Defendant may go to victim's residence one time with a law enforcement officer to get Defendant's

ciothing and personal effects;

U Defendant may speak to victim on the telephone only to discuss sharing parental responsibility for their

minor child{ren).

O If marked, Defendant shall be held without bond until the First Appearance Hearing.

&J/Lo’[)\ SEAL)

JUDGE
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vt Urunty, Florda

This ¥ VRapios came 1o & NA’]
o F e o frand § %
- &

20 DEremizat,

. K 18 Kl 2
. frr.d MASCM'{A "
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Trademark Trial and Appeal Board Electronic Filing System. hftp:/festta.uspto. gov
ESTTA Tracking number; ESTTAG87572
Filing date; 08/04/2015

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 912196186

Party Plaintiff
Prudential Insurance Company of America

Correspondence | Amy Brozenic

Address Lathrop & Gage LLP

10851 Mastin Blvd.Bldg. 82, Suite 1000

Overland Park, KS 66210

UNITED STATES

abrozen-
ic@lathropgage.com,ipdocketing@lathropgage.com,tmueller@lathropgage.com,
jpellant@lathropgage.com

Submission Motion for Sanctions
Filer's Name Amy Brozenic
Filer's e-mail abrozen-

ic@lathropgage.com,dgonzales@lathropgage.com,ipdocketing@lathropgage.co
m.tmueller@lathropgage.com,dbarnard@lathropgage.com

Signature /Amy Brozenic/
Date 08/04/2015
Attachments 2015-08-04 Prudential M_Sanctions or M_Ext Time.pdf(85285 bytes )

Ex A_2015-02-19 Prudential Interrs-RFPs to Applic_1st Set.pdf(882436 bytes )
Ex B_2015-03-10 Prudential Ntc of Depo_Bank.pdf{33254 bytes )

Ex C_2015-03-13 Prudential Initial Disclosures.pdf(47919 bytes )

Ex D_2015-03-18 Email (Meriwether to Terry) Initial Discls.pdf(67613 bytes )

Ex E_2015-03-24 Email (Meriwether to Terry) Initial Discl.pdf(53867 bytes )

Ex F_2015-03-24 Daryl Bank Rsps to Opposers RFPs-Interr(rdcd).pdf(916188
bytes )

Ex G_2015-04-10 Email (Gonzales to Terry) Insurff Disc Rsps.pdf(143124 bytes

)

Ex H_2015-04-17 Ltr (Terry to Gonzales) Disc Rsps w_Priv Log.pdf{(2138374
bytes }

Ex I_Depo Excerpts (new) COLOR (rdcd).pdf(3629871 bytes )

Ex J_2015-07-07 Ltr {Barnard to Terry) Insuff Rsps-Reset Deadlings.pdf(321605
bytes )

Ex K.pdf(61807 bytes )

Ex L_2015-07-16 Email (Barnard to Terry) Subpoenas.pdf(675185 bytes )
Ex M_Mclintyre Declaration (NEW).pdf(106926 bytes )

Ex N_0 Gillings Affid (NEW)_COLOR.pdf(5083441 bytes )

Ex O_2015-07-21 Ltr (Terry to Barnard) Discovery (Old Ex M).pdf(1876899
bytes )

Ex P_Email (Barnard to Terry) Srvc Issues.pdf(105632 bytes )

Ex Q_Email (Terry to Barnard) Violence.pdf(140552 bytes )

Ex R_Warrant Affidavit.pdf(525342 bytes )
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Serial No. 86/184,144

For the Mark: ROCK SOLID INVESTMENT
Filed: February 4, 2014

Published in the Official Gazette: August 5, 2014

The Prudential Insurance Company of America

Opposer

Opp. No. 91-219,616
V. )

Daryl Bank )

Applicant ]

United States Patent and Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

MOTION FOR SANCTIONS
OR, INTHE ALTERNATIVE, MOTION TO EXTEND TIME

Opposer The Prudential Insurance Company of America (“Opposer”™) respectfully
submits this Motion for Sanctions, pursuant to the Trademark Trial and Appeal Board Manual of
Procedure (“TBMP™) § 527.03 or in the alternative, a Motion to Extend Time under §§ 509, et
seg. On July 21, 2015, Applicant Daryl Bank (“Applicant™) pulled a gun on Opposer’s process
server and chased after her while she attempted to serve a routine discovery subpoena on him
and his wife. This is an outrageous act that deserves the harshest sanction in order to protect the
sanctity of this process and the safety of its participants. Accordingly, Opposer strongly urges
the Trademark Trial and Appeal Board (“Board”) to order sanctions in the form of judgment

against Applicant and sustain this opposition.
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I. INTRODUCTION

Applicant’s disrespect for this Board, these proceedings, and all individuais involved
knows no bounds. Applicant from the start has shown no regard for the seriousness of these
proceedings by ignoring the Board’s scheduling order and completely violating his discovery
duties, refusing to produce documents, and even reading a newspaper while he was being
deposed. That act was calculated to show his contempt for Opposer’s legitimate right to obtain
relevant information from him.

Such acts, however, were nothing compared to what Applicant is capable of—complete
disregard for an innocent third-party’s life. When confronted with Opposer’s female process
server—who is 68 years old, was wearing a badge, and clearly identified herself as serving court
papers—Applicant retrieved a handgun, pointed it directly at her at close range and chased her
back to her car, gun in hand. He was later arrested for aggravated assault with a deadly weapon,
aggravated assault on the elderly, and resisting an officer with violence—all of which are felony
charges under Florida law.

If the Board allows such acts to go unpunished or applies less than the harshest
punishment, the Board will set a precedent that condones a party using threats of deadly force, in
addition to other extreme litigation misconduct, to bully and harass opposing parties with no fear
of proportional punishment. Such precedent cannot be allowed. For these reasons, Opposer
respectfully requests and urges the Board to spare everyone in these proceedings from further
violence, order judgment against Applicant and terminate these proceedings.

In the event the Board denies this Motion, Opposer requests that the Board grant Opposer
additional time to conduct its remaining discovery and order appropriate measures to ensure the

safety of all parties for the remainder of these proceedings.

Page 2 of 18
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IL. BACKGROUND

Opposer filed its initial Notice of Opposition against registration of U.S. Application
Serial No. 86/184,144 for “ROCK SOLID INVESTMENT” on the basis of priority and
likelihood of confusion under Trademark Act Section 2(d), 15 U.S.C. § 1502(d), and dilution
under Trademark Act Section 43(c}, 15 U.S.C. § 1125(c). See Notice of Opposition (Doc. 1).

The Trademark Trial and Appeal Board (“Board”) issued a scheduling order, setting

forth, in relevant part, the following deadlines:

Discovery Opens 02/11/2015
Initial Disclosures Due 03/13/2015
Discovery Closes 08/10/2015
Plaintiff’s Pretrial Disclosures 09/24/2015
Plaintiff’s 30-day Trial Period Ends 11/08/2015
Defendant’s Pretrial Disclosures 11/23/2015
Defendant’s 30-day Trial Period Ends 01/07/2016
Plaintiff’s Rebuttal Disclosures 01/22/2016
Plaintiff’s 15-day Rebuttal Period Ends 02/21/2016

See Board’s Order (Doc. 2).
On February 19, 2015, Opposer served its First Sets of Interrogatories (“Interrogatories”)
and Requests for the Production of Documents (“RFP”) to Applicant. See Exhibit A (Opposer’s

First Sets of Interrogatories and Requests for the Production of Documents to Applicant).

Page 3 of 18
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On March 10, 2015, Opposer served a notice on Applicant to take his deposition on April
28, 2015, by Applicant’s office in Florida. See Exhibit B (Opposer’s Notice of Deposition to
Applicant).

On March 13, 2015, Opposer timely served its Initial Disclosures to Applicant. See
Exhibit C (Opposer’s Initial Disclosures). After having not received Applicant’s Initial
Disclosures, Opposer on March 18, 2015, contacted Applicant to inquire about its late Initial
Disclosures. See Exhibit D (email from L. Meriwether to M. Terry). On March 24, 2015,
Opvoser contacted Applicant to again inquire about Applicant’s Initial Disclosure, as well as
Applicant’s late response to Opposer’s Interrogatories and RFP. See Exhibit E (email from L.
Meriwether to M. Terry).

Applicant finally served his Initial Disclosures and discovery responses to Opposer on
March 24, 2015—eleven days past the deadline set forth in the Board’s scheduling order to
serve Imtial Disclosures and past the required time to respond to the Interrogatories and RFP.
See Exhibit F (Applicant’s First Response to Opposer’s Requests to Produce Documents and
Interrogatories).

Upon reviewing Applicant’s discovery responses, Opposer discovered that Applicant
failed to provide a great deal of the information and documents requested. For example,
Applicant produced only two documents, totaling merely ten pages, to Opposer’s thirty-seven
(37) requests for production. See Exhibit F. Furthermore, many of Applicant’s responses to the
RI'P were merely objections based on either attorney-client privilege or attorney work product.
However, no privilege log was produced at the time of service. See Exhibit F, Responses to RFP

Nos. 5, 7, 11, and 24. Applicant also did not submit with his interrogatory responses a signed

Page 4 of 18
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verification. See Exhibit F. Opposer has followed up repeatedly, but Applicant still has failed to
provide a privilege log.

On April 10, 2015, Opposer contacted Applicant by email regarding the deficiencies in
his discovery responses. See Exhibit G (email D. Gonzales to M., Terry). On April 22, 2015,
Opposer received via first class mail Applicant’s response to Opposer’s email.' In the letter,
Applicant had neither provided a signed verification nor supplemented any of his deficiencies.

Applicant’s deposition was originally scheduled for April 28, 2015. On April 27, 2015,
Opposer’s counsel was stranded in New Orleans due to severe weather, so Opposer contacted
Applicant to reschedule the deposition. Applicant agreed. After numerous correspondences, the
parties finally agreed to reschedule the deposition for June 8, 2015.

During his deposition, Applicant was the height of uncooperative. He was evasive from
the start, refusing to provide even the most mundane information, such as his major and degree
in college. See Exhibit I, 8:8-11 (Applicant stating that he “thinks” he graduated with a Bachelor
of Science degree and that he does not recall his major); see also id., 3:9-5:22 (Applicant
refusing to provide details regarding his prior deposition). In fact, during the deposition,
Applicant began reading a newspaper, and when asked about this, he replied, “Yes, I can multi
task but you go right ahead.” Id., 96:20-25.

Applicant was even disrespectful to his own counsel. Seemingly not trusting his counsel
to assert a timely objection, Applicant himself on numerous occasions made his own. See, e.g.,

id., 5:16-22 (Applicant stating, “Asked and answered...I just didn’t want to hear the same

"It is of note that Applicant did not respond by the same method of communication used by
Opposer because “[they] have not agreed to service by email, therefore...[they] request that all other
communications are done by regular mail as well.” See Exhibit H (letter M. Terry to D. Gonzales). After
being reminded that Applicant had indeed agreed to service by email during the discovery conference on
February 6, 2015, Applicant has since exchanged communications with Opposer via email.

Page 5 of 18
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questions again. It will make it go a lot faster if you didn’t ask the same question.”); see also id.,
11:21-25; 49:23-25; 73:15-18; 78:19-79:2; 80:23-81:1.

Despite his lack of cooperation, however, counsel for Opposer discovered the following:

(1) Applicant understands his mark is merely descriptive of the covered services. See id.,
58:14-22;

(2) Dominion Diamonds, LLC (*Dominion Diamonds™) and Dominion Investment
Group LLC (*Dominion Investment”) are using the Opposed Mark. See id., 62:3-
63:3; Exhibit 4 to Applicant’s deposition transcript (Applicant confirming that
Dominion Diamonds brochure bearing the Opposed Mark has been distributed to
customers); 68:4-69:25 (Applicant stating that employees of Dominion “collective
group of companies,” which includes the Dominion Investment Group, have used the
Opposed Mark to advertise Dominion Diamonds services); 151:18-22 and Exhibit 8
to Applicant’s deposition (Applicant stating that Dominion Investment’s LinkedIn
page bears the Opposed Mark).

(3) Employees of Dominion Investment, Catrina Davis (“Davis”), Doug Dunn (“Dunn’),
and Elizabeth Greco (“Greco”) have knowledge regarding the scope of use and future
use of the Opposed Mark. See id., 64:13-17 and Exhibit 4 to Applicant’s deposition
(Applicant stating that Davis is the “point person” for marketing for Dominion
Diamonds and Dominion Diamonds distributes brochures, which bear the Opposed
Mark); 139:10-140:7, 141:6-17 and Exhibit 4 to Applicant’s deposition (Applicant
stating that Dunn heads the insurance brokerage group and has access to Dominion

Diamonds brochure, which bears the Opposed Mark); 130:6-132:4 (naming Greco as

Page 6 of 18
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one of the primary marketing people, who may know about other Dominion

Investment advertisements that uses the Opposed Mark).

On July 7, 2015, Opposer sent Applicant another letter reiterating his discovery
deficiencies. Opposer proposed to extend the remaining deadlines to provide Applicant ample
time to gather and produce the requested documents and information. See Exhibit J (email from
D. Barnard to M. Terry). Opposer also notified Applicant of its intent to file a motion for leave
to file an amended petition to include the additional ground of descriptiveness, as well as a
motion to extend time. See id.

A, Applicant’s notice of Opposer’s desire to serve subpoenas, refusal to

voluntarily accept service, and subsequent assault on the process server with
a handgun.

Opposer informally notified Applicant in an email on July 7, 2015, that it planned
30(b)(6) depositions of Dominion Investment and Dominion Diamonds and depositions of Davis,
Greco, and Dunn. In this regard, Opposer asked whether Applicant’s current counsel, Mark
Terry (“Terry”), would be representing these parties, and if so, whether he would accept service
of the subpoenas. See Exhibit K (email D. Barnard to M. Terry). Attorney Terry never
responded. However, he was fully aware that Opposer sought to serve subpoenas and
presumably informed his client as such.

On July 16, 2015, having not received any response from Applicant or his counsel,
Opposer sent courtesy copies of the issued subpoenas to Terry and again asked whether he would
be representing the parties named in the subpoenas and whether he would accept service. See
Exhibit L (email D. Barnard to M. Terry with subpoenas for Dominion Diamonds, Elizabeth
Greco, and Catrina Davis). It was reasonable to think he would, given that the Applicant is the

agent for service for Dominion Diamonds, is managing partner of Dominion Investments, and all
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of the witnesses report to Applicant in their job duties. Applicant’s own deposition testimony
tied all of these entities and people to Applicant’s use and marketing of the ROCK SOLID
INVESTMENT mark.

As before, after having received notice of the subpoenas, Terry never responded.
Accordingly, Opposer authorized personal service on the named deponents, including Davis (as a
non-party fact witness) and Applicant (as registered agent for Dominion Diamonds). It is of note
that Davis is Applicant’s wife and business partner at Dominion Diamonds; she is also an
employee of Dominion Investment.

On July 17, 2015 and July 20, 2015, Elizabeth McIntyre (“Mclntyre™), a process server at
Baker Street Investigations (“BSI”) working in conjunction with HPS Process Service &
Investigations, Inc., attempted service at the office of Dominion Diamonds. See Exhibit M, {{ 2-
4 (Declaration of Elizabeth McIntyre). Employees at Dominion Diamonds informed Mclntyre
on both occasions that Applicant was not in the office and could not provide any information as
to when either Applicant or Davis will again be in the office. See id.., {{ 4-5.

Believing that continued service at the Dominion Diamonds office would be futile,
Marcia Gillings (“Gillings”™) attempted service on both Applicant and Davis, on July 21, 2015 at
Applicant’s home address. See Exhibit N, ] 5-6 (Declaration of Marcia Gillings). By way of
background, Gillings is a 68 year old woman, who has owned and operated BSI since 1986. See
id., 9 1, 3. She is originally from England, where she attended university and served as a police
sergeant in Her Majesty’s Detective Service. See id., ] 4.

On the date of the incident, Gillings arrived at Applicant’s house and knocked on the
door, but no one answered. See id., {] 6-7. She waited in her car, which was parked on the road.

See id., T 7. A small boy who appeared to be about cight vears of age came out of the house
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walking a dog. See id., 8. The boy was outside by himself, so Gillings talked with the boy and
asked if his parents were inside the house. See id., 8. He said his mother was inside, whom he
confirmed is named Catrina. See id. The boy went inside, came out, and said his mother was in
the shower, so Gillings requested that the boy ask his mother to come outside. See id. The boy
went inside and, after some time, came out again. See id., {9. This time he told Gillings that his
mother was not in the house at all. See id. Gillings reminded the boy that he had already told
her that his mother was inside and that it was very important for Gillings to speak with her. See
id. Gillings also stated that she was from the court and that she had documents to give to his
mother. See id. The boy went back inside the house, left the front door standing open, and did
not come back out. See id., § 10.

After it appeared that no one was coming outside, Gillings went back to her car and
viewed the house from her vehicle with the passenger window down. See id., J 11. After a few
minutes, a white sedan came into the driveway and pulled into the garage. See id., ] 12. Gillings
identified the driver as Applicant based on a picture on Applicant’s website and because she had
served papers on him regarding a different legal matter once in the past. See id.

When Applicant exited his vehicle, Gillings came out of her car and clearly identified
herself in a loud voice as a process server. She was also wearing a badge. Attached as Exhibit
N.1 is a picture of her wearing the same outfit and badge just as she did on the day she served
Applicant. She told him in a loud voice that she was there to serve him legal papers. See id.,
13. Applicant refused to acknowledge her and closed the garage door while she stood outside.
See id.

Gillings went to the front door, which was still open, and threw both subpoenas slightly

inside the front door and informed Applicant again in a loud voice that he had been served. See
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id., I 14. The papers landed approximately eight to ten inches inside the house. See id. As
Gillings was about to ieave, she saw Applicant coming toward the door. See id., { 15. She then
picked up the papers and was about to hand them to him to explain their contents when she saw
he had a handgun. See id. Applicant’s arm was completely outstretched, and he was pointing a
handgun directly at her. See id. While holding the gun directly at Gillings, Applicant yelled for
her to get off of his property and called her a “whore.” See id.

Applicant continued to walk toward Gillings, so she immediately turned, dropped the
papers and walked back toward her car. See id.,  16. As she started her vehicle, she saw
Applicant running toward her vehicle in a menacing manner carrying the papers she had
dropped. See id. Applicant ran to the passenger side of the car as Gillings was starting the car
and threw some of the papers into her car. See id. She threw them back out of the window and
drove away. See id. At all times during the incident, Applicant appeared to be enraged and out
of control. See id.

Gillings immediately called 911 to report the incident and was advised to go te the Port
St. Lucie police station to make a full report, which she did. See id.,  17. A true and accurate
copy of that report is attached to her Declaration at Exhibit N.2. Also attached as Exhibit N.3 is
the Affidavit of Service, which reports some of these same facts.

On the same day of the incident, Applicant responded to Opposer’s first July 7, 2015
correspondence regarding his discovery responses. See Exhibit O (letter M. Terry to D.
Barnard). Applicant disagreed with all of Opposer’s assertions regarding his discovery
deficiencies and indicated that he would oppose any motions for leave to file an Amended Notice
of Opposition and request to extend time. See id. There was no mention of the incident with

Gillings,
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On July 22, 2015, counsel for Opposer was notified of Applicant’s assault on Gillings.
Accordingly, Opposer’s counsel contacted Applicant’s counsel to express serious concerns
regarding this incident and indicated that Opposer planned to file a motion for sanctions against
Applicant. See Exhibit P (email D. Barnard to M. Terry). On July 23, 2015, Applicant’s counsel
indicated that “someone had unlawfully entered into the interior of [his] client’s home, but at the
time we had no idea who that person was, since this person did not identify himself and left no
documents.” See Exhibit Q (email M. Terry to D. Barnard) (emphasis added). Applicant’s
counsel further stated that Applicant called the police to file a report. See id. No report has been
provided to Opposer to substantiate such claims,

B. Applicant’s subsequent arrest.

After Gillings filed the police report, Officer Alan Ludmerer (“Officer Ludmerer™), of the
Port St. Lucie Police Department, went to Applicant’s home the evening of the incident, but was
unable to meet with Applicant. See a true and correct copy of the Warrant Affidavit and Arrest
Warrant attached as Exhibit R.

On July 22, 2015, Officer Ludmerer and his colleague met with Applicant at his
residence. See id. Applicant claimed that he was in fear for his life and accused Gillings of
trespassing and burglary. See id. Having said this, however, Applicant corroborated Gillings’
statements. See id. Applicant also provided the police with several photographs which had been
taken by a hidden camera inside his doorbell, including: (1) Gillings standing in the door frame
with half of her foot inside the door; (2) Gillings bending down to retrieve the subpoenas; (3)
Gillings turning and leaving the premises; and (4) Applicant exiting the front door with a

handgun. See id., pp. 2-3.
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Officer Ludmerer determined: (1) that Gillings did not commit burglary or trespass; (2)
Applicant resisted an officer with violence, since Gillings is employed by the 19* Judicial
Circuit and was acting within her jurisdiction to execute her legal duties as ordered by the Court;
(3) there was probable cause for aggravated assault and aggravated assault on an elderly. See id.,
3. Applicant was arrested on July 27, 2015 and is now out on bond.

III. ARGUMENT

“Flowing from the Board’s inherent authority to manage the cases on its docket is the
Inherent authority to enter sanctions.” TBMP § 527.03. “The Board’s exercise of this authority
is clearly permitted in a variety of situations where the conduct in question does not fall within
the reach of other sanctioning provisions of the rules.” Id. (emphasis added).

“In determining whether to impose sanctions under their inherent authority, courts
(including the United States Court of Appeals for the Federal Circuit) have considered factors
including: (1) bad faith conduct;...(3) length of delay or clear pattern of delay;...
and (6) effectiveness of lesser or alternative sanctions.” See Carrini, Inc. v. Carla Carini S.r.l.,
57 U.S.P.Q.2d 1067, 1071-72 (T.T.A.B. 2000) (internal citations omitted).

“The Board has discretion to tailor sanctions appropriate to the violations and may
consider any measure designed to serve this purpose.” NSM Res. Corp. v. Microsoft Corp., 113
U.S.P.Q.2d 1029, 1038 (T.T.A.B. 2014). *“These principles are equally applicable when the
Board employs its inherent authority to sanction bad-faith conduct.” Id. “The courts have held
that although default judgment is a harsh remedy it is justified where no less drastic remedy
would be effective and there is a strong showing of willful evasion.” Unicut Corp. v. Unicut,

Inc., 222 US.P.Q. 341, 342 (T.T.A.B. 1984) (emphasis added). A sanction in the form of
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judgment is warranted when “it is clear that any sanction short of judgment would be futile and
unfair to respondent and any other party...” See NSM Res., 113 U.S.P.Q}. at 1038.

The Board has the inherent authority to grant sanctions in order to address Applicant’s
felony assault on Gillings. Applicant pointing a gun at Gillings—a clearly identified process
server with a badge—while she legitimately sought to serve official papers on him is not just
“bad faith conduct,” it is extreme bad faith conduct. Applicant throughout these proceedings has
been contemptuous, uncooperative and hostile, affirmatively delaying and hindering Opposer’s
efforts in rightfully conducting its discovery. His crescendo of misconduct was threatening
process server Gillings' life. No one participating in a trademark opposition should ever have to
fear for their life just for doing their job. No lesser sanction than dismissal can appropriately
address Applicant’s violence and completely unreasonable acts.

Applicant’s outrageous acts throughout these proceedings warrant sanctions in the form
of default judgment. Applicant’s willful evasion is clear: He has continuously delayed Opposer
from obtaining discovery it is entitled to obtain; he was completely disrespectful and
uncooperative during his deposition; and he attempted to prevent service on his company and
Davis by drawing a gun on, and chasing after, an elderly woman. Thus, Applicant has clearly
willfully evaded his duties in these proceedings.

Any form of sanctions that is less than default judgment would be futile and unfair to
Opposer, Opposer’s agents and representatives, and more importantly—the public. First,
ordering sanctions that would not terminate these proceedings and require Opposer to potentially
expose more people to mortal danger is extremely unfair for obvious reasons. Second, as
demonstrated by Applicant throughout these proceedings, he will be combative, uncooperative,

and even resort to violence when compelled to perform his duties. Thus, not ordering judgment

Page 13 of 18
Motion for Sanctions or, in the alternative, Motion to Extend Time



Case 2:16-mc-14021-JEM Document 8-9 Entered on FLSD Docket 02/04/2016 Page 16 of 184

against Applicant and allowing these proceedings to continue—all the while exposing people to
danger—will only provide Applicant more opportunities to make a mockery out of these
proceedings and more time for him to erode Opposer’s goodwill in its marks containing “ROCK
SOLID.”

For the foregoing reasons, and for the sake of everyone involved in these proceedings,
Opposer respectfully requests and strongly urges the Board to order sanctions in the form of
judgment against Applicant.

IV. PROTECTIVE MEASURES MUST BE PUT IN PLACE

Should the Board not grant Opposer’s Motion for Sanctions and require Opposer to
continue with these proceedings, Opposer respectfully requests the Board order protective
measures to be in place prior to continuing these proceedings. Applicant did not hesitate to draw
a gun on and chase after an elderly woman wearing a dress and a badge, whom he had advance
notice will be attempting service on him and his wife. If Applicant is capable of such outrageous
acts, then he is certainly capable of doing much more to people he may find to be of real threat—
i.e., the attorneys in this case.

For these reasons, we urge the Board to order the following measures to minimize further
threat to Opposer’s team:

1) All previously noticed witnesses be deemed served and compelled to appear for

depositions during an agreed upon date and time;

2) All depositions be conducted at Applicant’s expense at the Sheriff’s Office or police

department closest to the deponent’s residence or place of employment;

3) Applicant cannot be designated as 30(b)(6) witness for either Dominion Diamonds or

Dominion Investment; and
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4) Applicant not be allowed to be within 1,000 yards of any of Opposer’s agents and
representatives during the remainder of these proceedings.

V. ALTERNATIVELY. EXTENSION OF DEADLINES SHOULD BE GRANTED

Since the deadline for close of discovery will likely pass before the Board renders a
decision on Opposer’s Motion for Sanctions, Opposer requests the Board grant extension of the
remaining deadlines should it deny Opposer’s Motion for Sanctions. “[A] party that wishes to
have particular deadlines or periods reset upon the determination of a particular motion should
file a motion requesting such action, and specifying the deadlines or periods it wishes to have
reset.” TBMP § 502.04. Alternatively, a moving party “may request the resetting of deadlines
or periods in its pending motion...where such pending motion is not otherwise one seeking
enlargement of time. In other words, a party may incorporate a motion to extend as part of
another motion.” JId. Since a motion for sanctions is not necessarily a motion to seek
enlargement of time, Opposer, pursuant to TBMP § 502.04, is allowed to incorporate its Motion
to Extend Time into the instant Motion for Sanctions.

“[A] party may file a motion for an extension of the time in which an act may or must be
done.” TBMP § 509.01, Fed. R. Civ. P. 6(b). “If the motion is filed prior to the expiration of the
period as originally set or previously extended,...the moving party need only show good cause
for the requested extension.” TBMP § 509.01. “[T]he Board is liberal in granting extension of
time before the period to act has elapsed so long as the moving party has not been guilty of
negligence or bad faith and the privilege of extension is not abused.” Nat’l Football League v.
DNH Mgmt LLC, 85 U.S.P.Q.2d 1852, 1854 (T.T.A.B. 2008} (emphasis added).

To be certain, this request to extend all remaining deadlines beginning with close of

discovery 1s being filed prior to the close of the discovery deadline of August 10, 2015. In this
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regard, this request is properly filed as a motion to extend time, rather than a motion to reopen
time. See TBMP § 509.01. Accordingly, Opposer need only show good cause. id.

While Opposer has many good causes to support its request for extension of time, the
clearest is Applicant’s assault on Opposer’s process server. This happened while Applicant was
attempting to pursue important discovery during the discovery period, and made moving forward
utterly impossible without Opposer seeking means of protecting Opposer’s agents from further
violence by Applicant. Applicant’s outrageous actions during this incident and throughout these
proceedings thus far support “good cause” to extend the remaining deadlines in these
proceedings.

The follow-up discovery was necessitated by Applicant identifying the witnesses in
question during his own deposition. Opposer learned that entities related to Applicant—i.e.,
Dominion Diamonds and Dominion Investment—are using the Opposed Mark in the general
financial services industry. See Exhibit I, 62:3-63:3; 68-4-69:25; 130:6-132:4; 148-9-15;
151:18-22; and Exhibits 4 and & to Applicant’s deposition. Previous to the deposition, he had
produced only two documents showing use of the mark. However, during the deposition, he
testified that he was making the sales materials incorporating the mark available to his multi-
state network of over 200 sales agents. Had Applicant been more forthcoming with the
information and documents it was required to produce to Opposer, Opposer would have learned
of such information sooner.

For the foregoing reasons, Opposer has good cause to support its request for extension of
time. Opposer has not been dilatory in seeking discovery, the additional time Opposer seeks for
completion of discovery is reasonabie and is not an abuse of the privilege of the extension, and a

grant of the extension of time would not prejudice Applicant in any way—especially when
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Applicant was the primary reason for the delay in these proceedings. Thus, Opposer’s Motion to
Extend Time should be granted and the remaining deadlines reset, such that the deadline for
close of discovery be moved two months after the date of issuance of the decision on the Motion
for Sanctions and the remaining deadlines reset accordingly.

VI. CONCLUSION

WHEREFORE, Opposer respectfully requests that the Board grant Opposer’s Motion for
Sanctions and order judgment against Applicant and sustain this opposition. Should the Board
deny Opposer’s Motion for Sanctions, Opposer alternatively respectfully requests the Board
grant its Motion to Extend Time, reset the remaining deadlines as requested above, and order

protective measures before ordering the proceedings be continued.

Date: August 4, 2015 Respectfully submitted,

LATHROP & GAGE LLP

By: /Amy Brozenic/

Amy Brozenic

David R. Barnard

Donna P. Gonzales

10851 Mastin Blvd.

Building 82, Suite 1000

Overland Park, KS 66210-1669

Email: ipdocketing @lathropgage.com
abrozenic @lathropgage.com
dbarnard @lathropgage.com

dgonzales @lathropgage.com
Tel: (913)451-5100

ATTORNEYS FOR OPPOSER
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CERTIFICATE OF SERVICE AND ONLINE SUBMISSION

I hereby certify that a true and correct copy of this Motion for Sanctions, or in the
Alternative, a Motion to Extend Time was filed online with the Trademark Trial and Appeal
Board using the ESTTA this 4™ day of August, 2015. Further, I hereby certify that the above
document was deposited in the U.S. Mail, with sufficient first class postage prepaid, on the 4"

day of August, 2015, addressed to Opposer’s attorey of record:

Mr. Mark Terry

Office of Mark Terry, Esq.
801 Brickell Ave Ste 900
Miami, FL 33131-2979

By: /Amy Brozenic/
Amy Brozenic
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Serial No. 86/184,144

For the Mark: ROCK SOLID INVESTMENT
Filed: February 4, 2014

Published in the Official Gazette:  August 5, 2014

)
The Prudential Insurance Company of America )
)
Opposer )
) Opp. No. 91-219,616
V. )
)
Daryl Bank )
)
Applicant )
)

United States Patent and Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

OPPOSER’S FIRST SET OF INTERROGATORIES TQ APPLICANT

Pursuant to the Rule 2.120(d) of the Trademark Rules of Practice and Rule 33 of the
Federal Rules of Civil Procedure, Opposer The Prudential Insurance Company of America
(“Opposer™) serves its First Set of Interrogatories upon Applicant Daryl Bank (*Applicant™) to
be answered fully in writing, and under oath. A copy of the Answer shall be served upon
Opposer’s counsel within thirty (30) days after service. To the extent permitied by Rule 26(e) of
the Federal Rules of Civil Procedure, these Interrogatories shall be deemed continuing and the
answers hereto are to be supplemented promptly if and when Applicant obtains relevant
information, in addition to, or in any way inconsistent with, Applicant’s initial answer to these

Interrogatories.
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DEFINITIONS

i. “Applicant” means the Applicant Daryl Bank, including any affiliated or related
companies or entities, any successors, predecessors, divisions, subsidiaries, directors, officers,
employees, agents, attorneys, and all other persons acting on, or purporting to act on the behalf
of Daryl Bank.

2. “Opposer” means The Prudenfial Insurance Company of America and iis
predecessors, divisions, subsidiaries, directors, officers, employees, agents, attorneys, and all
other persons acting on its behalf or under its control.

3. “Applicant’s ROCK SOLID INVESTMENT Mark” or “the ROCK SOLID
INVESTMENT Mark”™ means the ROCK SOLID INVESTMENT mark identified in Trademark
Application Serial No. 86/184,144 filed or caused to be filed by the Applicant Daryl Bank.

4. “Opposer’s ROCK FAMILY OF MARKS” means the marks identified in
paragraphs 5-23 of the Notice of Opposition and Exhibit 1 attached thereto, namely, the Rock
Logo (design only) (Registration Number 792,738 Registered June 13, 1965); OWN A PIECE
OF THE ROCK (words and design) (Registration Number 961,764, Registered June 19, 1973);
the Second Rock Logo (design only) (Registration Number 961,765, Registered June 19, 1973);
the Third Rock Logo (design only) (Registration 1,121,163, Registered June 26, 1979); PIECE
OF THE ROCK (Registration Number 1,108,211, Registered December 5, 1978); THE ROCK
(Registration Number 1,443,528, Registered June 16, 1987); ROCK SOLID (Registration
Number 1,443,527, Registered August 11, 1987); ROCK SOLID. MARKET WISE.
(Registration Number 1,452,524, Registered August 11, 1987); the Fourth Rock Logo (design
only) (Registration Number 1,616,000, Registered October 2, 1990); The Fifth Rock Logo
(design only) (Registration Number 1,576,352, Registered January 9, 1990); ROCK SCLID IN
REAL ESTATE (Registration Number 2,497,700, Registered October 16, 2001); ROCK SOLID
RETIREMENT (Registration Number 3,428,504, Registered May 13, 2008); ROCK SOLID
RELOCATION (Registration Number 3,568,475, Registered January 27, 2009); the Sixth Rock
Logo (design only) (Registration Number 3,844,267, Registered September 7, 2010); ROCK-

2
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SOLID ECO-SMART (Registration Number 3,904,843, Registered January 11, 2011); PRU
ROCK-SCOLID ECO-SMART (words and design) {Registration Number 3,908,488, Registered
January 18, 2011); GET A PIECE OF THE ROCK (Registration Number 4,392,395, Registered
August 27, 2013).

3. The terms “document” and “documents” shall mean all documents in the
possession, custody, or control of Applicant, its agents or its attorneys. “Document” and
“documents™ are used in the broadest sense and mean the original, and if the original is not
available, any copy of the original of writings of every kind, manner, or description, including,
but not limited to, documents accessible at Applicant’s request, wherever located.

6. “Person” means, without limitation, any natural person, firm, corporation, limited
liability company, proprietorship, partnership, Professional Corporation, association, group,
governmental agency, or agent, and any other entity.

7. “Identify” or “identity” means:

(i) When used in reference to a natural person, state the person’s full name,
identity of his employer, title, and job description (if applicable) and the
person’s residence address and business address, or, if unknown, the last
known business or residence address;

(ii)  When used in reference to a corporation, partnership, or other entity, state
its full name, the address of its principal office of place of business, and
the address of each present business location that is relevant to the
Interrogatory;

(iii)  When used in reference to a document, state sufficient information about
the document so that it can be located among all the documents produced
by Applicant or the Opposer, or so that Opposer may ask for it
specifically, such as by stating:

(a) The type of document, i.e., letter, memorandum, chart, or some
other means of identifying it;

3
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(b}  The date of the document;

(c) The identity of the author or signor thereof;

(d)  The identity of all addressees or recipients, including carbon copy
addressees;

(e) Its present location;

() The identity of the person or persons having present custody
thereof: and

(g)  The disposition made of it, if it is no longer in the possession or
subject to the control of Applicant.

8. The singular or any word shall be interpreted to include the plural, the plural shall
be interpreted to include the singular, and reference to any gender shall be interpreted to include
reference to both genders.

9. “Or” means “and/or.”

10. “Applicant’s Goods” or “Applicant’s Services” or similar terms mean and refer
to the services descriptions listed in Trademark Application Serial No. 86/184,144 filed or
caused to be filed by the Applicant Daryl Bank.

krd (13

11. The terms “advertising,” “promotion,” and “marketing” mean any speech
intended to influence consumers and/or retailers, including, but not limited to, advertisements,
promotional materials, line review presentations, launch presentations, sales pitch materials,
events, promotions, or other materials informing consumers or retailers of the ROCK SOLID
INVESTMENT Mark, Applicant’s Services, or any goods or services incorporating or intended
to incorporate the ROCK SOLID INVESTMENT Mark.

12. As used herein, the term “relate,” “relating to,” or “concerning,” means
constituting, comprising, containing, setting forth, showing, disclosing, describing, explaining,
summarizing, evidencing, or referring to, directly or indirectly.

INSTRUCTIONS

1. Please restate each Interrogatory in full immediately before your response.

4
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2. In each instance where an Interrogatory is answered on information and belief,
Applicant should set forth the basis for such information and belief,

3. In each instance where Applicant denies knowledge or information sufficient to
answer the Interrogatory, Applicant should set forth the name and address of each person, if any,
known to have such knowledge.

4. If Applicant objects to any Interrogatory for any reason, including objections for
attorney client privilege or the applicability of the work product doctrine, all of the grounds for
such objection should be stated in detail.

5. Each Interrogatory should be read, construed, and responded to separately and

independently without reference to, or being limited by, any other Interrogatory.

6. Unless specifically stated, no Interrogatory is limited to any time period.
INTERROGATORIES
L, Identify each person who has, or who has claimed to have, an interest in the title

of Applicant’s ROCK SOLID INVESTMENT Mark, describe the circumstances related to each
person’s interest or claimed interest in ihe titie of thie ROCK SOLID INVESTMENT Mark, and
describe the relationship between or among such persons.

ANSWER:

2. Identify any entities with which the Applicant is affiliated, partnered with, or
possess an ownership interest in. For each entity identified, state the Applicant’s position and

provide a description of Applicant’s duties.

ANSWER:

3. Identify each location in the United States in which Applicant and the entities or
individuals identified in the previous Interrogatories operate an office or conduct business.

ANSWER:
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4, State whether Applicant conducted or caused to be conducted a search or any
other investigation to determine whether Applicant’s ROCK SOLID INVESTMENT Mark was
available for adoption and use in the United States. If yes, identify (a) the date(s) when each
search or investigation was conducted; and (b} identify the person or persons participating in
each search and/or investigation.

ANSWER:

3. Describe the circumstances related to the selection and decision to adopt
Applicant’s ROCK SOLID INVESTMENT Mark and identify all participants to that selection
and adoption process.

ANSWER:

6. State when Applicant first acquired knowledge of any of Opposer’s ROCK

FAMILY OF MARKS, and identify and describe the circumstances surrounding the acquisition

of such knowledge.
ANSWER:
7. Identify each and every service provided in connection with Applicant’s ROCK.

SOLID INVESTMENT Mark that is either in use currently or that is intended to be used in the

future in the United States.
ANSWER;
8. For each and every service identified in the answer to the previous Interrogatory,

state: (a) the date of adoption of first use of Applicant’s ROCK SOLID INVESTMENT Mark
and whether such use continues today; (b) the geographical areas in which the identified service
has been marketed or distributed; (¢} the individuals, or other purchasers to whom the service

was sold; and (d) the last date upon which said service was marketed or sold.

6
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ANSWER:

9. Identify the persons with knowledge of any and all current uses or planned uses of
Applicant’s ROCK SOLID INVESTMENT Mark.
ANSWER:

10.  Indicate every instance in which Applicant is aware that a person has confused or
associated goods or services offered in connection with Applicant’s ROCK SOLID
INVESTMENT mark with the goods or services offered by Opposer, or any communications
which may tend to show the possibility of such confusion or association between Applicant and
Opposer. For each instance, describe the nature of each in detail and identify the time and place
of the instance, the persons involved, and the persons most knowledgeable regarding each
instance.

ANSWER:

11.  If Applicant has not yet used Applicant’s ROCK SOLID INVESTMENT Mark in
commerce in the United States, state the date upon which Applicant anticipates or intends for
such use in commerce to begin.

ANSWER:

12, Describe the circumstances related to Applicant’s plans or actions to use
Applicant’s ROCK SOLID INVESTMENT Mark in the United States currently or in the future.
ANSWER:

13.  State whether Applicant has developed or adopted any logos intended to be used
in conjunction with Applicant’s ROCK SOLID INVESTMENT Mark, and if so, identify and
describe the logos.

ANSWER:
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14, Identify the trade channels through which Applicant has sold, is currently selling,
or intends to sell the services under Applicant’s ROCK SOLID INVESTMENT Mark or any

variation thereof,
ANSWER:
15, Describe any activities undertaken by Applicant in preparation for use of

Applicant’s ROCK SOLID INVESTMENT Mark in commerce.
ANSWER:

16.  List and describe all variations of Applicant’s ROCK SOLID INVESTMENT
Mark that Applicant is using or intends to use in the future.

ANSWER:

17.  State the amount of money (in U.S. Dollars) Applicant has spent developing,

promoting, or advertising Applicant’s services bearing or intended to bear the ROCK SOLID

INVESTMENT Mark.
ANSWER:
18. State whether Applicant had any communication or contact, either orally or in

writing, with an examining attorney or other representative from the United States Patent and
Trademark Office (“USPTO”) who reviewed/examined U.S. Application Serial No. 86/184,144,
If so, identify the date of the communication(s) or contact(s), the nature of the communication(s)
or contact(s), the subjcct matter of the communication(s) or contact(s), whether the Applicant
and the examining aftorney came to an agreement regarding the subject matter of the
communication(s) or contact(s), and, if so, state the agreement between the examining attorney

and the Applicant.
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ANSWER:

19. State whether Applicant has ever granted or discussed possibly granting to any
person or entity authorization or license to use Applicant’s ROCK SOLID INVESTMENT Mark
or any variation thereof. If so, identity to whom the authorization or license was made, the date
it was granted, and the circumstances surrounding such authorization or license, including
duration of permitted use, and the business, goods, or services for which authorization or license
was granted.

ANSWER:

20.  Describe Applicant’s principal, target customers for each of the services described
in the application for Applicant’s ROCK SOLID INVESTMENT Mark,
ANSWER:

21.  List the principal media by or in which Applicant promotes, or intends to
promote, the services described in the application for Applicant’s ROCK SOLID INVESTMENT
Mark.

ANSWER:

22.  Describe the methods by which Applicant distributes its promotions, promotional
materials, and advertising materials for the services described in the application for Applicant’s
ROCK SOLID INVESTMENT Mark.

ANSWER:

23. State whether any third party, excluding Opposer, has ever objected to
Applicant’s use or registration of Applicant’s ROCK SOLID INVESTMENT Mark, and if so,
identify the third party, its mark(s), any related proceeding, and the outcome or resolution

9
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thereof.

ANSWER:

24.  ldentify any documents or any studies, surveys, or other research conducted by or
on behalf of Applicant regarding Applicant’s affirmative defenses as listed in Applicant’s
Answer to Notice of Opposition dated January 12, 2015.

ANSWER:

25.  Identify each person who participated in the preparation of Applicant’s responses
to the foregoing Interrogatories or furnished any information in response thereto. For each,
specify the Interrogatory response for which each such person provided information.,

ANSWER:

26,  Identify all documents relating to the subject matter of the foregoing
Interrogatories or any documents or information that was used or referred to in the preparation of

Applicant’s responses thereto.

ANSWER:

10
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Date: February 19, 2015 Respectfully submitted,

LATHROP & GAGE LLP

By: ?’M/—\}"J

Amy Brozenic

David R. Barnard

-10851 Mastin Blvd.

Building 82, Suite 1000

QOverland Park, KS 66210-1666

Email: ipdocketing@lathropgage.com
abrozenic@lathropgage.com
dbamard@lathropgage.com

Tel: (913)451-5100

ATTORNEYS FOR OPPOSER
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of Opposer’s First Set of
Interrogatories to Applicant was served upon the Applicant’s Attorney of Record by electronic
mail pursuant to the agreement reached by counsel of record for both parties during the
Discovery Conference conducted on February 6, 2015, A courtesy copy of the foregoing was
also sent via First Class U.S. Mail to the address of Applicant’s Attorney of Record on this 19th

day of February, 2015.

Mark Terry

OFFICE OF MARK TERRY, ESQ.
Email: mark@terryfirm.com

801 Brickell Ave,, Ste. 500

Miami, FL 33131-2979

By: ?”“[E”J

David R. Barnard

12
234625602
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Secrial No. 86/184,144

For the Mark: ROCK SOLID INVESTMENT
Filed: February 4, 2014

Published in the Official Gazette: =~ August 5, 2014

)
The Prudential Insurance Company of America )
)
Opposer, )
) Opp. No. 91-219,616
v. )
)
Daryl Bank )
)
Applicant. )
)

United States Patent and Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

OPPOSER'’S FIRST SET OF REQUESTS FOR THE
PRODUCTION OF DOCUMENTS TO APPLICANT

Pursuant to the Trademark Rules of Practice and Rule 34 of the Federal Rules of Civil

Procedure, Opposer The Prudential Insurance Company of America (“Opposer”) hereby requests
that Applicant Daryl Bank (“dpplicant”) produce, for the purpose of inspection and copying, the
documents and things requested below at the office of Opposer’s counsel within thirty (30) days
after service. To the extent permitted by Rule 26(e) of the Federal Rules of Civil Procedure,
these Requests shall be deemed continuing and the answers hereto are to be supplemented
prompily upon Applicant’s acquisition of further or additional documents or information,
including documents or information inconsistent with Applicant’s initial responses to these

Requests.
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DEFINITIONS

1. “Applicant” means the Applicant Daryl Bank, including any affiliated or related
companies or entities, any successors, predecessors, divisions, subsidiaries, directors, officers,
employees, agents, attorneys, and all other persons acting on or purporting to act on the behalf of
Daryl Bank.

2. “Opposer” means The Prudential Insurance Company of America and its
predecessors, divisions, subsidiaries, directors, officers, employees, agents, attorneys, and all
other persons acting on its behalf or under its conirol.

3. “Applicant’s ROCK SOLID INVESTMENT Mark” or “the ROCK SOLID
INVESTMENT Mark” means the ROCK SOLID INVESTMENT mark identified in Trademark
Application Serial No. 86/184,144 filed or caused to be filed by the Applicant Daryl Bank.

4, “Opposer’s ROCK FAMILY OF MARKS” means the marks identified and
described in paragraphs 5-23 of the Notice of Opposition and Exhibit 1 attached thereto, namely,
the Rock Logo (design only) (Registration Number 792,738 Registered June 13, 1965); OWN A
PIECE OF THE ROCK (words and design) (Registration Number 961,764, Registered June 19,
1973); the Second Rock Logo (design only) (Registration Number 961,765, Registered June 19,
1973); the Third Rock Logo (design only) (Registration 1,121,163, Registered June 26, 1979);
PIECE OF THE ROCK (Registration Number 1,108,211, Registered December 5, 1978); THE
ROCK (Registration Number 1,443,528, Registered June 16, 1987); ROCK SOLID (Registration
Number 1,443,527, Registered August 11, 1987); ROCK SOLID. MARKET WISE.
(Registration Number 1,452,524, Registered August 11, 1987); the Fourth Rock Logo (design
only) (Registration Number 1,616,000, Registered October 2, 1990); The Fifth Rock Logo
(design only) (Registration Number 1,576,352, Registered January 9, 1990); ROCK SOLID IN
REAL ESTATE (Registration Number 2,497,700, Registered October 16, 2001); ROCK SOLID
RETIREMENT (Registration Number 3,428,504, Registered May 13, 2008); ROCK SOLID
REJ.OCATION (Registration Number 3,568,475, Registered January 27, 2009); the Sixth Rock
Logo (design only) (Registration Number 3,844,267, Registered September 7, 2010); ROCK-
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SOLID ECO-SMART (Registration Number 3,904,843, Registered January 11, 2011); PRU
ROCK-SOLID ECO-SMART (words and design) (Registration Number 3,908,488, Registered
January 18, 2011); GET A PIECE OF THE ROCK (Registration Number 4,392,395, Registered
August 27, 2013).

5. The terms “document” and “documents” shall mean all documents in the
possession, custody, or control of Applicant, its agents or its attorneys. “Document” and
“documents” are used in the broadest sense and mean the original, and if the original is not
available, any copy of the original of every kind, manner, or description, including, but not
limited to, documents accessible at Applicant’s request, wherever located.

6. “Person” means, without limitation, any natural person, firm, corporation, limited
liability company, proprietorship, partnership, Professional Corporation, association, group,
governmental agency, or agent, and any other entity,

7. “Identify” or “identity” means:

(1) When uvsed in reference to a natural person, state the person’s full name,
identity of his employer, title, and job description (if applicable) and the person’s residence
address and business address or, if unknown, the last known business or residence address;

(ii)  When used in reference to a corporation, partnership, or other entity, state
its full name, the address of its principal office of place of business, and the address of each
present business location that is relevant to the Request;

(iii)  When used in reference to a document, state sufficient information about
the document so that it can be located among all the documents produced by Appilicant or the
Opposer, or so that Opposer may ask for it specifically, such as by stating:

() The type of document, i.c., letter, memorandum, chart, or some
other means of identifying it;

(b) The date of the document;

(c) The identity of the author or signor thereof;,

(d)  The identity of all addressees or recipients, including carbon copy

3
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addressees;

(e) Its present location;

(f) The identity of the person or persons having present custody
thereof; and

(29  The disposition made of it, if it is no longer in the possession or
subject to the control of Applicant.

8. The singular of any word shall be interpreted to include the plural, the plural shall
be interpreted to include the singular, and reference to any gender shall be interpreted to include
reference to both genders.

9. “Or” means “and/or.”

10.  “Applicant’s Goods” or “Applicant’s Services” or similar terms mean and refer to
the services descriptions listed in Trademark Application Serial No. 86/184,144 filed or caused
to be filed by the Applicant Daryl Bank.

11.  The terms “advertising,” “promotion,” and “marketing” mean any speech
intended to influence consumers and/or retailers, including, but not limited to, advertisements,
promotional materials, line review presentations, launch presentations, sales pitch materials,
events, promotions, or other materials informing consumers or retailers of the ROCK SOLID
INVESTMENT Mark, Applicant’s Services, or any goods or services incorporating or intended
to incorporate the ROCK SOLID INVESTMENT Mark.

12.  As used herein, the term “relate,” “relating to,” or “concerning,” means
constituting, comprising, containing, setting forth, showing, disclosing, describing, explaining,

summarizing, evidencing, or referring to, directly or indirectly.

INSTRUCTIONS
1. Please restate each Request in full immediately before your response.
2. In each instance where a Request is answered on information and belief,

Applicant should set forth the basis for such information and belief,
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3. In each instance where Applicant denies knowledge or information sufficient to
answer the Request, Applicant should set forth the name and address of each person, if any,
known to have such knowledge.

4. In each instance where the existence of a document is disclosed, Applicant should
attach a copy of such document to its response. If such document is not in Applicant’s
possession, custody, or control, Applicant should state the name and address of gach person
known to Applicant to have such possession, custody, or control, and identify which documents
are in such person’s possession, custody or control. All documents attached to the response
should be segregated and identified by the Request to which they are primarily responsive.

5. If Applicant objects to any Request for any reason, including objections for
attorney client privilege or the applicability of the work product doctrine, all of the grounds for
such objection should be stated in detail and the following information should be provided:

(a) For documents: (i) the type of document; (ii) general subject matier of the
document; (iil) the date of the document; and (iv) such other information as is
sufficient to identify the document for a subpoena duces fecum, including the
author of the document, the addressee of the document, and the relationship of the
author and addressee to each other if not apparent from the face of the document.

()  For other communications: (i) the name of the person making the communication
and the names of persons present while the communication was made and the
relationship of the persons present to the person making the communication if not
apparent from the face of the document; (ii) the date and place of communication;
and (iii) the general subject matter of the communication.

6. If any document requested herein was formerly in Applicant’s possession,
custody, or control and has been lost, destroyed, or otherwise disposed of, Applicant should
submit in lieu of any such document a written statement: (i) describing in detail the nature of the
document and its contents; (ii) identifying the person who prepared or authorized the document,
and if applicable, the person to whom the document or a copy thereof was sent, whether

5
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indicated thereon or by blind copies; (iii) specifying the date(s) upon which the document was
prepared and transmitied; and {iv} specifying, if possible, the date on which the document was
lost or destroyed and, if destroyed, the conditions and reasons for such destruction and the
persons requesting and performing the destruction.

7. If any document requested herein is related in any manner to a meeting or to any
other conversation, all participants in the meeting or conversation should be identified.

8. Applicant shall produce such documents either as they are kept in the usual course

of business or shall organize and label them to correspond with the numbered Document

Requests.
9. Unless specifically stated, no Request is limited to any time period.
DOCUMENTS REQUESTED
1. All documents relating to each person who has, or who has claimed to have, an

interest in the application to register Applicant’s ROCK SOLID INVESTMENT Mark.

2, With respect to each person claiming an interest in the application to register
Applicant’s ROCK SOLID INVESTMENT Mark named in the answer to Request No. 1, all
documents referring to the interest claimed by each person, including all documents relating to
the relationship between or among them.

£ A chart or other document identifying Applicant’s affiliated entities and their
connection to Applicant, including documents sufficient to show Applicant’s position or
relationship within each entity.

4. All documents referring to Applicant’s selection and adoption of the ROCK
SOLID INVESTMENT Mark, including, without limitation, any documentation of meetings or
discussions held concerning the adoption of the ROCK SOLID INVESTMENT Mark, any
documentation relating to the reasons for selecting the ROCK SOLID INVESTMENT Mark, and
any documentation relating to the consideration of other marks not selected or filed.

Sl All documents relating to any opinion letters, searches, investigations, or other
analysis regarding the availability to Applicant or by Applicant of the ROCK SOLID

6
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INVESTMENT Mark, including all documents concerning who requested the opinion or search,
when the opinion or search was requested, who prepared the opinion, and the substance thereof.

6. All documents referring to Applicant’s ROCK SOLID INVESTMENT Mark,
including without limitation, ail notes, correspondence, internal memoranda, searches, surveys,
email, or any other electronically or digitally stored documents.

7. All documents referring to any acquired knowledge of the Applicant or any
rescarch performed by, or on behalf of, the Applicant on Opposer’s ROCK FAMILY OF
MARKS and all documents surrounding the acquisition of such knowledge.

8. All documents relating to the application to register Applicani’s ROCK SOLID
INVESTMENT Mark, Serial No. 86/184,144, including documents relating to the preparation
and prosecution of such application, all filings in connection with the application, and all
communications between Applicant and any other person referring or relating to said application.

9. Representative examples of any promotional materials showing the nature and
content of Applicant’s promotion of each of the services stated in the services description of the
application for the ROCK SOLID INVESTMENT Mark and all documents identifying the
locations at which Applicant or any of its affiliates promote or provide such services.

10.  All documents relating to or disclosing the manner in which Applicant distributes
promotional materials that advertise or promote the services stated in the services description of
the application for the ROCK SOLID INVESTMENT Mark.

11.  Reports of persons or entities conducting surveys, focus groups, or studies that
investigated or determined whether any marks containing the terms ROCK, SOLID, and
INVESTMENT created a likelihood of confusion with Opposer’s ROCK FAMILY OF MARKS.

12, Reports of persons or entities conducting surveys, focus groups, or studies
relating to the degree of public recognition of Opposer or Opposer’s ROCK FAMILY OF
MARKS.

13.  All documents disclosing instances in which any person has confused or
associated the services offered in connection with the Applicant’s ROCK SOLID

7
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INVESTMENT Mark with the services offered by Opposer.

14,  All documents and records relating to, referring to, or documenting: (a) the date
of adoption and first use of Applicant’s ROCK SOLID INVESTMENT Mark; (b) the geographic
areas in which Applicant’s services have been offered; (¢) the individuals, retail stores, or other
purchasers to whom Applicant’s services have been or are offered; and (d) the last date upon
which Applicant’s services were marketed or offered.

15.  All documents and records relating to, referring to, or documenting Applicant’s
-anticipated first use of Applicant’s ROCK SOLID INVESTMENT Mark in commerce, if
Applicant has not yet used the ROCK SOLID INVESTMENT Mark in commerce in the United
States.

16,  All documents referring to, relating to, or documenting Applicant’s development

of any logos or packaging bearing the ROCK SOLID INVESTMENT Mark.

17.  All documents and records referring to, relating to, or documenting the activities
undertaken by Applicant in preparation for use of the ROCK SOLID INVESTMENT Mark.

18.  All documents concerning any and all variations of Applicant’s ROCK SOLID
INVESTMENT Mark that Applicant is using or intends to use in the future.

19. All documents referring to, relating to, or documenting the amount (in U.S.
dollars) that Applicant has spent developing, promoting, marketing, or advertising the goods
and services bearing or intended to bear Applicant’s ROCK SOLID INVESTMENT Mark.

20.  All documents disclosing the amount (in U.S. dollars) that Applicant has received
as a result of offering services under Applicant’s ROCK SOLID INVESTMENT Mark from the
date of first use of the ROCK SOLID INVESTMENT Mark to the present time, if any.

21.  All documents concerning or identifying the customers or potential customers to
whom Applicant’s services bearing the ROCK SOLID INVESTMENT Mark are promoted, or
to whom Applicant intends to promote such services in the future.

22.  All documents and records relating to, referring to, or documenting any
comununication or contact, either orally or in writing, that Applicant has had with an examining

8
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attorney or other representative from the United States Patent and Trademark Office
{(“USPTOC™) who reviewed/examined U.S. Application Serial No. 86/184,144, including, but not
limited to: (1) the date of the communication(s) or contact(s); (2) whether the communication(s)
or contact(s) were oral or in writing; (3) the reason for the contact(s); and (4) the subject matter
of the communication(s) or contact(s).

23.  All documents and records relating to, referring to, or documenting the policing
and enforcement of Applicant’s ROCK SOLID INVESTMENT Mark.

24.  All documents concerning or embodying any license, agreement, grant of
permission, or assignment that involves or relates to Applicant’s ROCK SOLID INVESTMENT
Mark.

25.  Documents disclosing the principal media by or in which Applicant promotes, or
intends to promote, the services described in the application for the ROCK SOLID
INVESTMENT Mark.

26.  All documents and things which may in any way relate to or evidence that the
“Notice of Opposition fails to state a claim upon which relief can be granted,” as asserted by
Applicant in Affirmative Defense No. 1 to the Answer,

27.  All documents and things which may in any way relate to or evidence that there is
“no likelihood of confusion™ between Applicant’s ROCK SOLID INVESTMENT Mark and
Opposer’s ROCK FAMILY OF MARKS because they are “not similar in appearance,” “not
similar in sound,” or “create distinctively different commercial impressions,” as asserted by
Applicant in Affirmative Defenses No. 2-4 to the Answer.

28.  All documents and things which may in any way relate to or evidence that there is
“no likelihood of confusion” between the goods and services offered in connection with
Applicant’s ROCK SOLID INVESTMENT Mark and Opposer’s ROCK FAMILY OF MARKS
because those goods/services are “dissimilar,” “travel through different channels of trade,” and
“are targeted to different consumers,” as asserted by Applicant in Affirmative Defenses No. 5-7

io the Answer,
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29,  All documents and things which may in any way relate to or evidence that there is
“no likelihood of confusion™ because current and prospective customers of the goods and
services offered in connection with Applicant’s ROCK SOLID INVESTMENT Mark and
Opposer’s ROCK FAMILY OF MARKS “are sophisticated and make careful purchasing
decisions,” as asserted by Applicant in Affirmative Defense No. & to the Answer.

30.  All documents and things which may in any way relate to or evidence that
“Opposer’s Marks are entitled to a narrow scope of protection,” as asserted by Applicant in
Affirmative Defense No. 9 to the Answer.

31.  All documents and things which may in any way relate to or evidence that
Applicant’s ROCK SOLID INVESTMENT Mark is “not likely to cause dilution by blurring” or
“not likely to cause dilution by tarnishment” to Opposer’s ROCK FAMILY OF MARKS, as
asserted by Applicant in Affirmative Defenses No. 10-11 to the Answer

32.  All documents and records relating to, referring fo, or documenting Applicant’s
prior use, current use, or intent to use the ROCK SOLID INVESTMENT Mark with financial
and investment services.

33.  Produce specimens of all labels, tags, decals, stickers, packaging, containers, ad
slicks, price lists, displays, and/or point-of-purchase promotional materials which are, have ever
been used, or will be used in the future in connection with the offering for sale or sale of
products or services by Applicant bearing the ROCK SOLID INVESTMENT Mark.

34.  All documents concerning or identifying the trade channels through which
Applicant has sold, is currently selling, or intends to sell Applicant’s Services under the ROCK
SOLID INVESTMENT Mark or any variation thereof.

35.  All documents referring to, relating to, or documenting any studies, surveys, or
other research conducted by or on behalf of Applicant regarding the current or potential
consumers of products or services that are sold or will be sold under the ROCK SOLID

INVESTMENT Mark.
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36. All documents concerning any claim, complaint, objection, opposition,
canceliation, administrative proceeding, legal opinion, or civil action involving Applicant’s
ROCK SOLID INVESTMENT Mark, including without limitation all pleadings, motions,
investigative reports, responses, deposition transcripts, decisions, opinions, judgments on
consent, orders, correspondence or communications, demand letters, replies, documentation
regarding settlement proposals, settlement agreements and settlement letters.

37. Produce each and every document relied upon, referred to, or consulted in

responding to Opposer’s First Set of Interrogatories.

Date: February 19, 2015 Respectfully submitted,

LATHRO?P & GAGE LLP

By: VWJB”J

Amy Brozenic

David R. Barnard

10851 Mastin Blvd.

Building 82, Suite 1000

Overland Park, KS 66210-1669
Email: ipdocketing@lathropgage.com

abrozenic(@lathropgage.com

dbarnard@lathropgage.com
Tel: (913)451-5100

ATTORNEYS FOR OPPOSER
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and accurate copy of Opposer’s First Set of
Document Requests was served upon the Applicant’s Attorney of Record by electronic mail
pursuant to the agreement reached by counsel of record for both parties during the Discovery
Conference conducted on February 6, 2015. A courtesy copy of the foregoing was also sent via

First Class U.S. Mail to the address of Applicant’s Attorney of Record on this 19th day of

February, 2015.

Mark Terry

OFFICE OF MARK TERRY, ESQ.
Email: mark(@terryfirm.com

801 Brickell Ave., Ste. 900

Miami, FL 33131-2979

By: ?’M/B’“J

David R. Barnard

12
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EXHIBIT B
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Serial No. 86/184,144

For the Mark: ROCK SOLID INVESTMENT
Filed: February 4, 2014

Published in the Official Gazette: August 5, 2014

The Prudentitl Insurance Company of America
Opposer,
Opp. No. 91-219,616

V.

Daryl Bank

Applicant.

United States Patent and Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

OPPOSER’S NOTICE OF DEPOSITION TO APPLICANT
PLEASE TAKE NOTICE that, pursuant to TBMP § 404.05 and Rule 30 of the Federal

Rules of Civil Procedure, Opposer The Prudential Insurance Company of America (“Opposer”™)
will take the oral deposition of Applicant Daryl Bank (“Applicant”).

The deposition(s) will be by oral examination before a Notary Public or other officer
authorized by law to administer oaths. The deposition testimony will be under oath, will be
recorded by stenographic means, and will be videotaped. Examination may continue day to day
until completed. The deposition(s) will begin at 9:30 a.m. on April 28, 2015, and will take place
at Atlantic Reporting, First American Centre, 201 SW Port St. Lucie Blvd., Suite 108, Port St.

Lucie, Florida 34984. You are invited to attend and cross-examine.
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Date: March 10, 2015 Respectfully submitted,

LATHROP & GAGE LLP

By: ?JBJ

David R. Barnard

Amy Brozenic

10851 Mastin Blvd.

Building 82, Suite 1000

Overland Park, KS 66210-1669

Email: ipdocketing@lathropgage.com
abrozenic @lathropgage.com
dbarnard @lathropgage.com

Tel: (913) 451-5100

ATTORNEYS FOR OPPOSER
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of Opposer’s Notice of
Deposition to Applicant was served upon the Applicant’s Attorney of Record by electronic mail
on March 10, 2015 pursuant to the agreement reached by counsel of record for both parties
during the Discovery Conference conducted on February 6, 2015. A courtesy copy of the
foregoing was also sent via First Class U.S. Mail to the address of Applicant’s Attorney of
Record on the same day.

Mark Terry

OFFICE OF MARK TERRY, ESQ.

Email: mark @terryfirm.com

801 Brickell Ave., Ste. 900
Miami, FL 33131-2979

45

David R. Barnard

By.

23536061v1
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EXHIBIT C
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Serial No. 86/184,144

For the Mark: ROCK SOLID INVESTMENT
Filed: February 4, 2014

Published in the Official Gazette: August 5, 2014

)
The Prudential Insurance Company of America )
)
Opposer, )
) Opp. No. 91-219,616
V. )
)
Daryl Bank )
)
Applicant. )
)

United States Patent and Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

OPPOSER'’S INITTIAL DISCLOSURES

Opposer The Prudential Insurance Company of America (“Opposer”), by and through its
counsel of record and pursuant to Trademark Rule 2.120 and Rule 26 of the Federal Rules of
Civil Procedure, submits and serves its initial disclosures upon the Applicant Daryl Bank
(“Applicant™).

Opposer’s investigation is ongoing and these Initial Disclosures are based upon the
information readily available at this time in light of Opposer’s initial investigation of the facts.
Pursuant to Trademark Rule 2.120(a) and Fed. R. Civ. P. 26(e), Opposer reserves the right to
modify or supplement the information provided in these Initial Disclosures based upon its
continuing investigation and discovery in these proceedings.

Opposer’s Initial Disclosures are made without waiving: (1) the right to object on the

grounds of competency, privilege, relevancy, materiality, hearsay, or any other proper ground, to
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the use of any such information, for any purpose, in whole or in part, in any subsequent
proceeding in this action or any other action; and (2) the right to object on any ground, at any
time, to any other discovery request or proceeding involving or relating to the subject matter of
these disclosures.

The term “Opposer’s ROCK FAMILY OF MARKS” means the marks identified and
described in paragraphs 5-23 of the Notice of Opposition and Exhibit 1 attached thereto, namely,
the Rock Logo (design only) {Registration Number 792,738 Registered June 13, 1965); OWN A
PIECE OF THE ROGCK (words and design) (Registration Number 961,764, Registered June 19,
1973); the Second Rock Logo (design only) (Registration Number 961,765, Registered June 19,
1973); the Third Rock Logo (design only) (Registration 1,121,163, Registered June 26, 1979);
PIECE OF THE ROCK (Registration Number 1,108,211, Registered December 5, 1978); THE
ROCK (Registration Number 1,443,528, Registered June 16, 1987); ROCK SOLID (Registration
Number 1,443,527, Registered August 11, 1987); ROCK SOLID. MARKET WISE.
(Registration Number 1,452,524, Registered August 11, 1987); the Fourth Rock Logo (design
only) (Registration Number 1,616,000, Registered October 2, 1990); The Fifth Rock Logo
(design only) (Registration Number 1,576,352, Registered January 9, 1990); ROCK SOLID IN
REAL ESTATE (Registration Number 2,497,700, Registered October 16, 2001); ROCK SOLID
RETIREMENT (Registration Number 3,428,504, Registered May 13, 2008); ROCK SOLID
RELOCATION (Registration Number 3,568,475, Registered January 27, 2009); the Sixth Rock
Logo (design only) (Registration Number 3,844,267, Registered September 7, 2010); ROCK-
SOLID ECO-SMART (Registration Number 3,904,843, Registered January 11, 2011); PRU
ROCK-SCLID ECO-SMART (words and design) (Registration Number 3,908,488, Registered
January 18, 2011); GET A PIECE OF THE ROCK (Registration Number 4,392,395, Registered
August 27, 2013).

The terms “Applicant’s ROCK SOLID INVESTMENT Mark” or “the ROCK SOLID
INVESTMENT Mark” mean the ROCK SOLID INVESTMENT mark identified in Trademark
Application Serial No. 86/184,144 filed or caused to be filed by Applicant Daryl Bank.

2
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A. Witnesses Opposer May Use To Support Its Claims.

The following individuals and entities are believed to have knowledge of the events
underlying this opposition and may be called by Opposer to provide testimony. Opposer
expressly reserves the right to identify additional potential witnesses as discovery progresses.

L. Colin McConnell has knowledge of, or may testify about, the history, prestige,
fame, use, and value of Opposer’s ROCK FAMILY OF MARKS: the marketing, advertising,
promotional, and sales efforts associated with the financial services, insurance, and business
offerings bearing the ROCK FAMILY OF MARKS; the degree of public recognition of the
financial services, insurance, and business offerings bearing the ROCK FAMILY OF MARKS;
the channels of trade used by Opposer for the financial services, insurance, and business
offerings bearing the ROCK FAMILY OF MARKS; and the likelihood of confusion and dilution
between Opposer’'s ROCK FAMILY OF MARKS and Applicant’s ROCK SOLID
INVESTMENT mark. Mr. McConnell may be contacted through counsel for the Opposer.

2. Other representatives of Opposer, its agents, consultants, employees, and former
employees, whom may have knowledge of the facts relevant to the claims in the Notice of

Opposition and will be specifically identified as discovery progress, if necessary.

3. Expert witnesses designated by Opposer, as necessary or appropriate.

4 Applicant Daryl Bank.

3. Employees and/or corporate representatives of Dominion Investment Group.

6 Employees and/or corporate representatives of any other related or affiliated

companies owned, operated, or managed by Applicant Daryl Bank.

7. All persons or entities identified in the Initial Disclosures of Applicant, disclosed
through discovery, or discovered during Opposer’s continuing investigation of the relevant facts,
evidence, and witnesses.

8. Rebuttal witnesses identified during the course of discovery in this action.
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B. Documents, Electronically Stored Information, and Tangible Things
Opposer May Use To Support Its Claims.

Opposer identifies the following documents, electronically stored information, and
tangibles things that it may use to support its claims in this action as required by Trademark Rule
2.120(a) and Fed. R. Civ. P, 26(a).

1. Documents, electronically stored information, and/or tangible things
demonstrating the history, prestige, fame, use, and value of Opposer’s ROCK FAMILY OF
MARKS.

2. Documents, electronically stored information, and/or tangible things
demonstrating the nature of the financial, insurance, and business services offered by Opposer in
general and under the ROCK FAMILY OF MARKS.

3. Documents, electronically stored information, and/or tangible things
demonstrating the channels of trade used by Opposer when selling or offering to sell the
financial, insurance, and business services under the ROCK FAMILY OF MARKS.

4, Documents, electronically stored information, andfor tangible things
demonstrating the nature of the consumers or purchasers of Opposer’s financial, insurance, and
business services.

5. The file history of the application to register Applicant’s ROCK SOLID
INVESTMENT mark.

6. The file histories of registrations covering Opposer's ROCK FAMILY OF
MARKS, including those registrations cited in the Notice of Opposition.

7. Documents, electronically stored information, and/or tangible things
demonstrating the likelihood of confusion and dilution between Opposer’s ROCK FAMILY OF
MARKS and Applicant’s ROCK SOLID INVESTMENT mark and the irreparable harm and
damages Opposer would suffer therefrom.

8. Any documents, electronically stored information, and/or tangible things

identified through Opposer’s continuing investigation of relevant facts, evidence, and witnesses.
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9. Documents produced or identified by Applicant.

10.  Rebuttal documents, electronically stored information, and/or tangible things.
The above identified documents, electronically stored information, and/or tangible things, to the
extent they exist and can be presently identified, are in Opposer’s possession, custody, and
control at the following address: 213 Washington Street—Mezzanine, Newark, New Jersey
07102. Other records are in the possession of the United States Patent and Trademark Office
and/or the Applicant. Opposer reserves the right to add additional documents, electronically
stored information, and/or tangible things as they are identified during discovery. Opposer
further reserves the right to add additional documents as they are identified in Opposer’s
testimony period and in its Notice of Reliance.

C. Computation of Damages.

Opposer is not currently secking any damages as part of this proceeding.

D. Insurance.

Opposer is not aware of any insurance agreement owned by it that would be relevant to

any aspect of this proceeding.

Date: March 13, 2015 Respectfully submitted,

LATHROP & GAGE LLP

By: ?J}MJ

Amy Brozenic

David R. Barnard

10851 Mastin Blvd.

Building 82, Suite 1000

Overland Park, KS 66210-1669

Email: ipdocketing @lathropgage.com
abrozenic @lathropgage.com
dbarnard @lathropeage.com

Tel: (913)451-5100

ATTORNEYS FOR OPPOSER
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CERTIFICATE OF SERVICE

The undersigned hereby certifics that a true and accurate copy of Opposer’s Initial
Disclosures to Applicant was served upon the Applicant’s Attorney of Record by electronic mail
on March 13, 2015 pursuant to the agreement reached by counsel of record for both partics
during the Discovery Conference conducted on February 6, 2015, and a courtesy copy of the
foregoing was also sent via First Class U.S. Mail to the address of Applicant’s Attorney of
Record on the same day.

Mark Terry

OFFICE OF MARK TERRY, ESQ.

Email: mark @terryfirm.com

801 Brickell Ave., Ste. 900
Miami, FL 33131-2979

A3

David R. Barnard

23536472v1
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EXHIBIT D
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Mueller, Terry L.

From: Meriwether, Luke M.

Sent: Wednesday, March 18, 2015 1:43 PM

To: mark@terryfirm.com

Cc: Barnard, David; Mueller, Terry L.

Subject: RE: Prudential/Bank - Prudential's Rule 26 disclosures
Mark —

Just wanted to follow up on this. When do you anticipate serving Mr. Bank’s Rule 26 disclosures? Per the TTAB’s
Scheduling Order, they were due on March 13th.

Please let us know as we would like to plan our discovery efforts accordingly. Thanks

LUKE M. MERIWETHER

LATHROP & GAGE LLP | 2345 GRAND BLVD, SUITE 2200 | Kansas CITy, MO 64108
TEL: 816.460.5312 | FAX: 816.292.2001

LMERIWETHER ( LATHROPGAGE.COM

California - Colorado - Illinois -+ Kansas - Massachusetts  Missowri  NewYork

From: Meriwether, Luke M.

Sent: Friday, March 13, 2015 3:33 PM

To: mark@terryfirm.com

Cc: Barnard, David; Mueller, Terry L.

Subject: Prudential/Bank - Prudential's Rule 26 disclosures

Mark —

Attached are Prudential’s Initial Rule 26 disclosures. Please let us know when we can expect the same from Mr.
Bank. Thanks

LUKE M. MERIWETHER

LATHROP & GAGE LLP | 2345 GRAND BLyD, SUITE 2200 | Kansas CiTy, MO 64108
TEL: 816.460.5312 | Fax: 816.292.2001

LMERIWETHER @ LATHROPGAGE.COM

LATHROP & GAGE:+

California + Coloradc -+ |llinois + Kansas - Massachusetis  Missouri - New York
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EXHIBIT E
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Mueller, Terry L.

From: Meriwether, Luke M.

Sent: Tuesday, March 24, 2015 5:40 PM

To: mark@terryfirm.com

Cc: Barnard, David; Mueller, Terry L

Subject: Prudential/Bank - Rule 26 Disclosures and Discovery responses
Mark —

{ am writing to inquire about your client’s Rule 26 disclosures (for the 3rd time) and responses to Prudential’s First
Request for the Production of Documents and Interrogatories that were served on February 19, 2015. As you know,
your Rule 26 disclosures were due March 13th and are now eleven days late. Further, written responses to Prudential’s
discovery requests, as well as production of relevant documentation from your client, were due yesterday, March 23rd.

To date, we have not received anything you, nor been given any explanation for the delays. Please let us know when
you intend to serve your Rule 26 disclosures, respond to the outstanding Requests for Production and Interrogatories,
and produce the requested documentation.

Prudential reserves its right to pursue any and all relief available for your continued failure to abide by your discovery
obligations and the Board’s Scheduling Order.

LUKE M. MERIWETHER

LATHROP & GAGE LLP | 2345 GRAND BLVD, SUITE 2200 | Kansas CiTy, MO 64108
TeL: 816.460.5312 | Fax: 816.292.2001

LMERIWETHER(@ LATHROPGAGE.COM

California + Colorado + Nlinois + Kansas + Massachusetts  Missouri ~ New York
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EXHIBIT F
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

N

In re: App. Ser. No. 86184144
Mark: ROCK SOLID INVESTMENT
Filed: Feb. 4, 2014

The Prudential Insurance Company of America )
)
Opposer, ) Opposition No. 91-219,616
) Application Serial No. 8§6/184,144
)
v. )
)
Daryl Bank )
)
Applicant. )

APPLICANT'S FIRST RESPONSE TO OPPOSER’S
REQUESTS TO PRODUCE DOCUMENTS AND
INTERROGATORIES

Applicant by and through its undersigned counsel, hereby summits its objections and responses to
Opposer’s First Set of Requests For Production and First Interrogatories. I hereby certify that on March

24, 2015, I served these objections on all counsel of record via email and via regular mail.

/s/ Mark Terry/
Mark Terry, B.C.S., FBN 506151

Office of Mark Terry, Esq.
801 Brickell Ave., Suite #900
Miami, FL 33131
786-443-7720 voice
786-513-0381 fax
mark@terryfirm.com
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RESPONSES TO REQUESTS FOR DOCUMENTS

I All documents relating 1o cach person whe has, or who has claimed to have. an

irderest in the application fo register Applicant’s ROCK SOLID INVESTMENT Mark.

RESPONSE TO REQUEST NO. I: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Without waiving said objections, in a good faith effort to
respond to Opposer’s discovery, Applicant directs the Opposer to the prosecution history of Application
Serial No. 86/184,144, which defines the current Applicant of said application, and which documents are
freely available to the public via the web site of the U.S. Patent Office. Applicant also directs the Opposer
to the incorporation documents for Dominion Diamonds, LLC, which documents are freely available to
the public via the web site of the Florida Dept. of State.

2 Wl respeet to cacd person clurting an interest in the application 1o regisler
Appheant' s ROCK SOTID INVESTMENT Mark namec h We answer o Baguest Mo, 1, all
duguments etening 1o the interest clmmed by cach person. mciudimg all documents relatbng o

the relativaship between or among thens

RESPONSE TO REQUEST NO. 2: Applicant directs the Opposer to the prosecution history of
Application Serial No. 86/184,144, which defines the current Applicant of said application, and which
documents are freely available to the public via the web site of the U.S. Patent Office. Applicant also
directs the Opposer to the incorporation documents for Dominion Diamonds, LLC, which documents are
freely available to the public via the web site of the Florida Dept. of State.

3, A chant o1 other document identilving Applicant™s affiligtedt entines and their
vontection to Applicant. including documents sulficient 1o show  Applicunt™s posiion o

relationship within each engaty

RESPONSE TO REQUEST NQ. 3: Applicant directs the Opposer to the incorporation documents
for Dominion Diamonds, LLC, which documents are freely available to the public via the web site of the



Case 2:16-mc-14021-JEM Document 8-9 Entered on FLSD Docket 02/04/2016 Page 64 of 184

Florida Dept. of State.

4, Al docuiinms referiing to Applivent™s seleclion ane sdopuon o the ROUK
SUALIDY INYESTMENT Mark, wiuding. withour limitation, any documeniation of mectings o
discussions held concerning the adoption of the ROCKR SOLID INVINTMENT Mark, any
docurmentation retimng o the reasons for scliecting the ROUK SOLINVES TMEN T Mark, and

any stecarenlalion reiating lo e vosideration o1 other marks pot seiected or filed

RESPONSE TO REQUEST NO. 4: No responsive documents.

2 All downments selating 10 any opinion wlivrs, seanchos, inestigations, or alher

atiaiysis regarding the avadahility 1 Applicam o by Applcet o the ROCK SULID

ENVES EMIEENT Mark, meluding alt eocuments concerming who tequesied the upiuton o seanch.

wiich thie ophigort or seatel was requested. who preparsd the opimon, and the sobstance thereor

RESPONSE TO REQUEST NO. 5: Object to the extent the request seeks information that is
protected under attorney client privilege and/or attorney work product. Privilege log: attorney file.

i Al documents relemng o Applican™s ROCK SCLID INVESEMENT Murk,
including withont linvitation, all notes. correspandenice, intermal nemorancs. seanches, surveys.

email, vr any other clevtronically or digitally stored documents

RESPONSE TO REQUEST NO. 6: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Object to the extent the request seeks information that is
protected under attorney client privilege and/or attorney work product. Privilege log: attorney file.
Without waiving said objections, in a good faith effort to respond to Opposer’s discovery, Applicant
directs the Opposer to the prosecution history of Application Serial No. 86/184,144, which documents are
freely available to the public via the web site of the U.S. Patent Office.

/. Al documents relermng tooany acigeired knowiadpe of toe Apphoant or any
research perfumicd by, or on behali of, the Applicam on Opposer’s RUCK FAMILY 0]

MARKS and all documents surrvunamyg the arquisitivn ol such hnowledge

RESPONSE TO REQUEST NO. 7: Object to the extent the request seeks information that is
protected under attorney client privilege and/or attorney work product. Privilege log: attorney file.
3. Al docaments relativg 1o the application 1o regsier Apphicant’s ROCK SOHID
INVESIMENT Mark, Seral Neo 8600184, 4, including decuments selaing 1o e prepusation
and prosceution of such appliestion. ol filigs 19 connection wan the apphvation, wad atl
cmmunicanens bepweer. Applicart and any viher person relerring o pelasting o saad applicanon.

RESPONSE TO REQUEST NO. 8: Object to the extent the request seeks information that is
protected under attorney client privilege and/or attorney work product. Privilege log: attorney file.
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Without waiving said objections, in a good faith effort to respond to Opposer’s discovery, Applicant
directs the Opposer to the prosecution history of Application Serial No. 86/184,144, which documents are
freely available to the public via the web site of the U.S. Patent Office.
u Representative examples of any promutusial midesialy stuoving the metuse and
wonitent of Applicant’s promoetion of each of the services stated 1n I services gesviption of the
application for the ROCK SOTID INVESIMENT Mark and sll documents wdentily g ke
Weations at wiich Applicaot or any of its alfiliales promote of provide such services.

RESPONSE TO REQUEST NO. 9: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and
proprietary information. Without waiving said objections, in a good faith effort to respond to Opposer’s
discovery, Applicant provides Exhibit A, which includes samples of use of the ROCK SOLID
INVESTMENT mark.

in Al dadinnenss relating e or disclosing the manner in which Applicunt disinibutes

Aromioional materials that advertise or promote the services stated inthe senvices desetiption ol

trae application b the RUCK SOLID INVESTMENT Aark

RESPONSE TO REQUEST NO. 10: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and

proprietary information.

1. Reports ol persens o eollics conducting surveys, tocis groups. o studies i
svestigmied or determined whether any marks containing the tepns ROCK, SOLID. wid

INVES ITMENT wreeted 4 lihelibowd of confusion with Opposer’s ROCK FAMEY OF MARKS

RESPONSE TO REQUEST NO. 11: Object to the extent the request seeks information that is
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protected under attorney client privilege and/or attorney work product. Privilege log: attorney file.

12 Kepirls «r persons or entilics conduvcking sumeys, focus proups, ot stadies
velaling w0 the deyrec of punlia recogmtion of Oppeser or Opposet’s ROCK TAMIY oF

MARKS

RESPONSE TO REQUEST NO. 12: No responsive documents.

I3 MM documents dhsclosing  instagzces i shich any o persom s conbased an

assotinted  the  semviver  offered i conpection with e appheant's ROCK SOLID

EINVLESTMENT Mark wish the services wliered by Oppuose
RESPONSE TO REQUEST NQO. 13: No responsive documents.

12 Al documents wid recerds welutmge ko, referning o, or docamenting: () the date
of adaption and hrst use of Applicant’« ROUK SOLHD INVESTAMLENT Mark: ik ihe geagrapime
treas 15 whivl Appiwand’s services dave been oifercd; (o) the individuals, retnl steres, o wher
purchasers 1o whom Applicant’s services huse peen of are ontered: and ) the las dute upon
which Applicam’y serviees were marketed o nfiered.

RESPONSE TO REQUEST NO. 14: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and

proprietary information.
15 Al dovaments and records relating o, reserminy Lo, of documenting Appheant =
anbicipated first vte of Appheart’s ROCK SOLID INVESTMENT Mgk in conmmeece. it
Applicant has not yer used the ROCK SGLID INVESTMENT Mark in commerce in the United

Sl

RESPONSE TO REQUEST NO. 15: No responsive documents.

16. All documents referring to. relating to. or documenting Applicant's development

of any logos or packaging bearing the ROCK SOLID INVESTMENT Mark.

RESPONSE TO REQUEST NQ. 16: No responsive documents. Applicant will supplement this
response as additional data becomes available.

17 Al documents and records referring too selating to, op Jocumenung the activities

underiaken by Anelicant i preparagion for use nd the ROUK SOLIDAINVES TAENT Murs,

RESPONSE TO REQUEST NO. 17: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and
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proprietary information.

1% Al dovusnnents voncering any and a3 vanatiens o Apphcant’s ROCK SO
INVESTMENT Mark that Applicant is using or intenas woase i the [uture
RESPONSE TO REQUEST NO. 18: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Without waiving said objections, in a good faith effort to
respond to Opposer’s discovery, Applicant provides Exhibit A, which includes samples of use of the
ROCK SOLID INVESTMENT mark.
17, All documents serezring o0 elating oo of docimening the wmoune an N
dollursy i Applicant has spent developing. promonng. marheting, of adverbising the goods

ang services beaning oraintended to hear Applicant’s ROCK SO INVESTMEN T Mark,

RESPONSE TO REQUEST NO. 19: Object to the extent the request is overbroad, unduly
burdensome and secking irrelevant information. Object to the extent the request seeks confidential and
proprietary information.

200 Al documents disclosing the amount (in U5, dollars) that Applican s received
as g result oy nftenng services under Apphicant's ROUK SOLHY INVESTMENT Mk from e
Jate of first use of the ROCK SOLIT INVESTMENT Mark o the present lime, it any.

RESPONSE TO REQUEST NO. 20: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and
proprietary information.

21, Al docwsments converning or ideniiiveng the Customers or potential cuslomers &
whom applivant’s senvices beanng the ROCK SOLID INVESTMENT Mark are promoted. or
1o whom Applicant inlesds 10 promote sugh serviess 1n the tuture

RESPONSE TO REQUEST NO. 21: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and
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proprietary information.

22, Al vovement ond reeords relating W, relersiing ke or documenting any

sommamicalion or cunlavl eiber vrally of i wnting, that Appincanit has bad woth un examining

alomey o other representative from the United Stales Patenr and  Trademars {Nhce
CUSPTO who reviewedesanined LS Apphieation Svnad No o 36: 1848141, inciuding, put ot
Iunited 1o 1 1) the date ot the communeuiionis i or contaclis§ G2 whelber e conumumicatisiog
OF Conlaclis ) were vras or i wriliog {3 the peason lar the contactisa anu 41 the subiect matie

ol the commuMCAROM N | OF SRl §)

RESPONSE TO REQUEST NO. 22: Applicant directs the Opposer to the prosecution history of

Application Serial No. 86/184,144, which documents are freely available to the public via the web site of
the U.S. Patent Office.

<A Al docaments nad records relating to, referrug e GF dovameinimg tie poliiny

apd enfoyeement of Applicant’s ROCK SOLID INVESTMENT Mark,
RESPONSE TO REQUEST NO. 23: No responsive documents.

23 All documents concemung or embadving any license, aprecment prant of
PEIMISSION, OF ASSIERNEN? that involves o relates to Apphcant s ROUR SOLIDINVES TMEN

Mark

RESPONSE TO REQUEST NQ. 24: No responsive documents.

25 Documents disclosing the principal media hy or in which Apoiicant promales, of
inends to promete, the services dJeseribed o the application for the ROUK SQLED

INVIESTMENT Mark

RESPONSE TO REQUEST NO. 25: Object to the extent the request is overbroad, unduly

burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and
proprietary information.

26 Al documents and things which may in any wav rojate o o evidence that the
“Nujive o Oppusition fidls 10 state 0 claim upon which reliet tan be granted.” ws aaseried by

Applicant in AHirmative Detense No. 1 Lo the Ansaver,

RESPONSE TO REQUEST NO. 26: No responsive documents. Applicant will supplement this
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response as additional data becomes available.

27, Al documents shd things which may in any way relste o or evidence that 1here 15
“ro fikelilood of contusion” bolween Applicaat™ ROCK SOLID INVESTMENT Mark and
Upposet’'s ROCK FAMEY OF MARKS hecause they are “not siilur o upoeance,” "7
similer i osound.” o Corsate distinctively aitlorent commercul impressions” as usserted by

Appleant m Atinrative Defenses N 2-4 wothe Answer

RESPONSE TO REQUEST NO. 27: No responsive documents. Applicant will supplement this
response as additional data becomes available.

28 Al devumenis and things whichanny in any way elate 10 o1 evjdenee that there &
e dikelihopd o condusion™ between e goods aad servives olfered in connection with
spplicant’s ROCK SOLIR INVESTMENT Mark and Opposer’s ROCK FAMILY (8 MARKS
hecause these pocdsservives are “dissimilar,” “travel shrough difrerent channels ot frade” and
are targeed to diferent conswiners,” as asseried by Applicim in aflimmative Detenses Mo 5.7

ty the Answer,

RESPONSE TO REQUEST NO. 28: No responsive documents. Applicant will supplement this
response as additional data becomes available.
4. Al doecurnents urd things which may 1 any way relate 10 or evidence that theie is
“np akelitood of confusion” kecause current and prospective wustomers of the guads und
servives ollered in conpcction with Applicant’s ROCK SOLID INVERTMENE Mark and
upposer' s ROCK FAMILY OF MARKS “are sophisticated and make carelul puschastng
decisions,” as assered by Applicant in Atlimative Defease No X 1o the Answer.

RESPONSE TO REQUEST NO. 29: No responsive documents. Applicant will supplement this
response as additional data becomes available.

M), AY dovuments und thusps which may i any wov 1elate to o evulenve that
“pposer’s Marks are entitled o = narras seape of protection.” as asseried by Applicant in

AfGrmative Delense No. 9 to the Answer.

RESPONSE TO REQUEST NO. 30: No responsive documents. Applicant will supplement this
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response as additional data becomes available.

5. Al dovamenis and thangs wlhich may e any way relaie o or evidesice that
Applicant’s ROCK SCLIY INVESTAENT Murh s “mnt hkedy wovouse difution by biumrieg” oc
mnos likely o vause <iluton by tueniaiownt 1o upposer’s RUCK FAMILY OF MARRS a.
asserted by Applicant m Arfirmutive Detonses Do, -1 o the Asswer

RESPONSE TO REQUEST NO. 31: No responsive documents. Applicant will supplement this
response as additional data becomes available.

53 All dicumens and veoords relatmg to, feferming W, v decunenting Applicant’™s
priat wse, Current use, i intent to use te ROCK SOLID IKVESTMENT Mk with financial
and Investimen! services
RESPONSE TO REQUEST NO. 32: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and
proprietary information. Without waiving said objections, in a good faith effort to respond to Opposer’s
discovery, Applicant provides Exhibit A, which includes samples of use of the ROCK SOLID
INVESTMENT mark.
33 froduce spocimens of all labels. tags, decals. suckers, packuging, contsiners. wd
slivhs, price lisis. display s, andor pointol-puzchase promotienal iatenals which are, bive ever
seen used. or will B0 used nothe tuture i vonnection with the utlering o sule ot salv ol

preducts m services by Applicant pranng e ROCK SOLID INVESTMENT Mark.

RESPONSE TO REQUEST NO. 33: No responsive documents.

(L8 W docaments concerming of identifving the drade visminels tiyough which
Applicant s sodd. iy carrenty sellisg, o intenas o selt Apphicant’s Services under the ROUK

SULID INVESTRENT Mark or uny variativn thescot

RESPONSE TO REQUEST NO. 34: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and
proprietary information.

iz A documenis retermng w, relating to, of doctunenine any studies, wineis, or
oter et conducied by oor oon Bohallt of Applicant regaromg the cument of polentl
consumers of preducts vr services Gt ate sold or witl be s0ld under the ROCK S0 D

INVLES IMENT Maoh,

RESPONSE TO REQUEST NO. 35: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and
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proprietary information.

i M documents  cutwectning any i, compiind oblechon, opposition,

vangellgion, smimsiratne provecang, Jepal spmion, e vivid aolion ivalvigy Applivant™s

ROCK SOLID INVESTMENT Muark, meluding swithout limitavon b pleadings. moons,

INVesStgats e fepOrls, resPonses. Qeposiinn iranscripts, degrsions. opinens. jwlgsens on

comsenl sarders, correspanlence of communiestions, Jemand letters, renbes, Jucumeniution

regandiag settlement maposits, seltlement spreemenss and settdement lettors

RESPONSE TO REQUEST NO. 36: Object to the extent the request seeks information that is
protected under attorney client privilege and/or attorney work product. Privilege log: attorney file.
Without waiving said objections, in a good faith effort to respond to Opposer’s discovery, Applicant

directs the Opposer to the prosecution history of Application Serial No. 86/184,144, and the online docket

for this opposition, which documents are freely available to the public via the web site of the U.S. Patent
Office.

37 Produce each and every Jocament rolicd wpon, refeced o or consulied

respending o Onposer’ s First 5ot 0! Inlemrogatorics

RESPONSE TO REQUEST NO. 37: See objections and responsive documents provided above.
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RESPONSES TO INTERROGATORIES

] identify each person who has, or who has claimed to have. aninterest in the title
of Applicant™s ROCK SOLID INVESTMENT Muark. desctibe the circumstances eelated to cach
person’s interest or cluimed interest in the title of the ROCK SOLID INVESTMENT Murk. and
describe the relationship between or amuoeng such persons.

RESPONSE TO INTERROGATORY NO. I: Daryl Bank and Dominion Diamonds, LLC, a
Florida LLC.

2 Idenify any enmities with which the Applicam is affilised, partoered with, or
possess an ownership interest in. For each entity identified. staw the Applicant’s position and
provide a description of Applicant’s duties.

RESPONSE TO INTERROGATORY NO. 2: Dominion Diamonds, LLC, a Florida LLLC. Daryl

Bank is a managing member of said LL.C. Mr, Bank’s duties including managing most aspects of said
LLC’s business.

1 Tdentify cach location in the United Sunes in which Applicant and the entities or
individuals identiticd in the previous Inerrogatories operate an oflice or conduct business.
RESPONSE TO INTERROGATORY NQO. 3: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and
proprietary information. Without waiving said objections, in a good faith effort to respond to Opposer’s

discovery, Applicant provides the following response: Daryl Bank and Dominion Diamonds, LLC operate
or conduct business in over 40 states in the U.S.

+. State whether Applicant conducted or caused W be conducted a search or amy
other investigation to determine whether Applicant’s RUUK SCHLD INVESTMENT Mark wis
available for adoption and use n the United States I ves, identily (ay the daie(s) when cach
search or investigation was conducted: and (b) identity the person or persens participating in

cach search and/or investigation.
RESPONSE TO INTERROGATORY NO. 4: No.
hY Describe the vircumstances related 10 the selection and decision 10 adopt
Applicant’s ROCK SOLID ANVESTMENT Mark and idemtily alf partucipus to thut selection
and adoption process.

RESPONSE TO INTERROGATORY NO. 5: Daryl Bank conceived of the mark because it is a
play on words between the product his company offers (i.e., diamonds) and the nature of the investment
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in said diamonds.

. State when Applicant fust agguired knowledge of any of Opposer’s ROCK
FAMILY OF MARKS, ad identify and describe the circumstances surrounding (he acquisition

of such knowledge.

RESPONSE TO INTERROGATORY NO. 6: Daryl Bank has vague familiarity with the ROCK
family of marks but has no specific knowledge of when or how he learned of them.

i) Tdently cach and every service provided in connection with Applicant™s ROCK
SOLID INVESTMENT Mark that is cither in use currently or that is imended to be used in the
tulure in the United States.

RESPONSE TO INTERROGATORY NO. 7: Diamonds; Cut diamonds; Operating on-line
marketplaces featuring precious stones; Compilation, analysis and provision of information relating to the
trading of precious stones; Commercial and industrial management assistance, in particular by means of
multimedia platforms in the field of online trading; Providing business administration assistance for others
in the field trading in precious stones; Dissemination of business and commercial information in the field
trading of precious stones via Internet and online forum facilities; providing an electronic marketplace for
the trading of precious stones; Providing on line electronic computer databases which provide subscribers
with trade information in the field of precious stones; Commodities exchange services; Financial asset
management and investment services, namely trading, hedging, providing valuation, and financial
research and consulting services in the field of precious stones; financial services, namely, commodity
trading; financial asset management and brokerage services all relating to commodities; financial
information services provided online from a computer database or a global computer network, namely,
providing information on trading in the field of precious stones; Commodity trading; providing
information and data in the field of financial risk management and trading; commodity trading for others,
namely, trading in precious stones; Providing financial administration in the field trading in precious
stones; financial services, namely, on-line real time trading of precious stones; financial analysis and
research services; Industrial research and analysis in the field of trading of precious stones; providing
information about computer software for use in the field of precious stones exchange trading; electronic
storage and retrieval of information relating to the trading of precious stones; authentication in the field
of precious stones traded via commodities exchanges

8. For each and every service identified in the answer 1o the previous Inlerrogatory,

stale: {a) the dote of adoption of Grst use of Applicant’s ROCK SOLID INVESTMENT Mark

and whether such use continues touay: (b the geoyraphical arcas in which the identificd service

has been marketed or distributed: (o) the individuais, or other purchasers 1o whom the servic

was sold: and [d) the st date upon which said servive was marketed o1 sold,

RESPONSE TO INTERROGATORY NO. §8: Object to the extent the request is overbroad, unduly
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and
proprietary information. Without waiving said objections, in a good faith effort to respond to Opposer’s

discovery, Applicant provides the following response: first use of services in classes 14, 35, 36 and 42
first occurred in February of 2014 and, Daryl Bank and Dominion Diamonds, LLC operate or conduct
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business in over 40 states in the U.S.

Y, Identisy the persons with knowledpe of any and all current usex or plunned ases of

Applicants ROCK SQLIY INVENTMEN | Mark,
RESPONSE TO INTERROGATORY NO. 9: Daryl Bank

11, (ndicate every instanee in which Applicant is aware that a person has canlused or
associnted  ponds or services offered in connection with Applicent’s ROCK  SOLID
INVESTMENT mark with the goods or services offered by Opposer, or any communications
which may tend to show the possibility of such confusion or assecialyon between Applicant ana
Opposcr. For cach instance. deseribe the nature of each in detail and identity the time and place
ol the instance, the persons involved, and the persons most knowledgeable regarding each

mstance
RESPONSE TO INTERROGATORY NQ. 10: None
11. 1 Applicant has not yet used Applicant’s ROCK SOLID INVESTMENT Mark in
commerce in the United States. state the date upon which Applicant anticipates o1 intends for

such use in commerce Lo begin.
RESPONSE TO INTERROGATORY NO. 11: No response required

12, Describe the circumistances related 1o Applicant’s plans or aclions 1o use
Applicant s ROCK SOLID INVESTMENT Mark in the United Stules cumrently or in the future.
RESPONSE TO INTERROGATORY NO. 12: Object to the extent the request is overbroad,
unduly burdensome and seeking irrclevant information. Without waiving said objections, in a good faith

effort to respond to Opposer’s discovery, Applicant provides the following response: Applicant currently
uses its mark in association with services in classes 14, 35, 36 and 42.

13, State whether Applicant has developzd or adopted any fogos iended 1o be used
mcomjuticoon with Applicant’s ROUK SOLID INVESTMENT Mark, and i so, tentity and

Jdeseribe the logos.
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RESPONSE TO INTERROGATORY NO. 13: No

14 tdentify the trade channels throueh which Applicant has sold. is currendy selling.
ot atends (o sed the services under Applicant’s ROUK SOLID INVESTMENT Mark or any

variation thereut,
RESPONSE TO INTERROGATORY N@O. 14: Direct sales

15, Describe any activines undertaben by Applicant in preparation ror use of

Applicant’s ROCK SOLUD INVESTMENT Mak in conumerce.

RESPONSE TO INTERROGATORY NO. 15: Object to the extent the request is overbroad,
unduly burdensome and seeking irrelevant information. Object to the extent the request seeks confidential
and proprietary information.

16, List and deseribe b varigions of Applivent’s ROCK SOLID INVESTMENT
Mark that Applicant is using or imtends to use in the future,

RESPONSE TO INTERROGATORY NO. 16: The phrase “A Rock Solid Investment” in upper
and lower case characters, in parentheses and in common black font and the phrase ROCK SOLID
INVESTMENT in upper case letters, in common grey font.

17 State the amount of monev tin LS, Dollurs) Applicant has spent Jdeveloping,
promoting, or advertising Applicant's services bearing ot intended to bear the ROCK SOLID
INVESTMENT Mark.

RESPONSE TO INTERROGATORY NO. 17: Object to the extent the request is overbroad,

unduly burdensome and seeking irrelevant information. Object to the extent the request seeks confidential
and proprietary information.

18, State whether Applicant had any communication or contact, vither orally or ju
writing, with an examining attorney or other represenuaive from the Linited States Potent amd
Trademark Office ("USPTO™) who reviewedexamined LLS. Application Serial No. 86:184,144.

It so. identify the date of the communication(s) or contact(s), the nuture of the communication(s

or contact(s), the subject matier of the communicationis) or contaci(s), whether the Applicant

and the examining attorney came W an agreement regarding the sabject atter of the
communication(s) or contactis). und, if so. state the agrcement belween the examining atlomey

and the Applicant.

RESPONSE TO INTERROGATORY NQO. 18: On May 9, 2014, the trademark examining

attorney and attorney Mark Terry discussed amendments to the identification of goods and/or services as
well as the addition of a disclaimer. Applicant directs the Opposer to the prosecution history of
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Application Serial No. 86/184,144, and the online docket for this opposition, which documents are freely
available to the public via the web site of the U.S. Patent Office.
(R State whether Applicant has ever pranted ot discussed possibly graming to any
person aF enlily anthorization or license 10 use Applicant’s ROUK SOLID INVESTMENT Mark
or any variation thereoll 1 <o, identity to whom the authorization or license was made, the Jute
i was pranted. and the circumstances surrounding such authorization or license, including
duration of penmitted use, and the business, goods. or services Tor which suthorization or license

was pranted.

RESPONSE TO INTERROGATORY NO. 19: No

2. Deseribe Applicamt’s principal. target costomers for cach ol the services described

in the appiication fuy Applicants ROCK SOLID INVERTMENT Mark

RESPONSE TO INTERROGATORY NO. 20: Investors.

21, List the principsl media by or in which Applicunt promotes, or iolends w
promate, the services deseribed in the upphication Tor Applicant’s ROCK SOLID INVESTMENT
Mark

RESPONSE TO INTERROGATORY NO. 21I: Direct sales and via the Web.

22, Describe the methods by which Applicant distributes 1ts promotions. promotional

matetials, and advertising materials for the servives described in the application for Applicant’s
ROCK SOLID INVESTMUENT Mark.

RESPONSE TO INTERROGATORY NO. 22: Direct sales meetings, via the Web and email.

A

23, State whether any third pany, excluding Opposer. bas ever objevied 10
Applicant’s use or registation of Applicant’s ROCK SOLID INVES ITMENT Mark. and it so,

identify the third purty, its markis). any relsted provecding, and the oucome or resobution
RESPONSE TO INTERROGATORY NO. 23: No

24 Identify umy documents or any studies, surveys, or other rescarch conducted by or
on behadl of Applicant regarding Applicant’s affirmarive definses as Jisied in Applicant’s
Answer 1o Nodice of Opposition dited Junuary 12, 2015,

RESPONSE TO INTERROGATORY NO. 24: Object to the extent the request secks information
that is protected under attorney client privilege and/or attorney work product. Privilege log: attorney file.
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33 identidy each person who participated in the preparation of Applicant’s responses
to the torepoing Interrogatorivs wr furnished any information in esponse thereto, For vack,
specify the [nterrogatars response for which each such person provided information.
RESPONSE TO INTERROGATORY NO. 25: Daryl Bank on all Interrogatories with the
assistance of counsel.

26, Identify all documents refuting o the subjevi matter ol he foreguing
Interragatories or any documents or information 1hat was wsed or referred to in the preparation ol
Applicant’s resprmses therelo,

RESPONSE TO INTERROGATORY NO. 26: Sce objections above, as well as document
produced as per the above.



Case 2:16-mc-14021-JEM Document 8-9 Entered on FLSD Docket 02/04/2016 Page 78 of 184

Mark MPT Terry

From: Daryl Bank <dbank@dominv.com>
Sent: Tuesday, March 17, 2015 11:19 AM
To: Mark MPT Terry

Subject: EXAMPLE

Catrina Davis Bank
Managing Partner
Dominion Diamonds, LLC

855-351 -8910@1?

“A Rock Solid Investment”



DOMINION

INVESTMENT GRADE

DIAMONDS

A ROCK SOLID
INVESTMENT
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iamonds have shown steady consistent growth throughout history. Symbolizing
wealth, quality, and love for centuries, diamonds are becoming widely viewed as
an excellent source of investment diversification.

There 1s a very simple economic justification for considering diamonds as part of your
investment portfolio - demand continues to expand while supplies remain limited.

As purchasing power grows in the burgeoning economies of China and India, their citizens
have gained a healthy appetite for diamond jewelry — resulting in steady upward pressure
on diamond values. The economic outlook is for this global demand to continue its positive
trajectory well into the future.

On the flip side of the equation, mining companies are depleting global diamond reserves
and have not made sufficient discoveries to stay apace of potential demand. We believe
this only further enhances the potential for long-term future appreciation of diamonds.

Dominion Investment Grade Diamonds can help you build a very high quality diamond
portfolio through our patented process as described within this kit. Once you've taken time
to read through the information kit, call our toll free number to start a conversation with one
of our diamond consuitants.

“Thanks to an escalating taste for diamonds among the middle class in China and
India, diamond prices soared in 2011, increasing by 49% in the first half of the year
before ending 19% up overall by the year's end.”

Deborah L. Jacobs, Forbes, February 2012

‘A balanced market over the next four years, with a growing gap between supply and
demand longer-term. The rough-diamond market is expected to remain balanced from
2013 through 2017. From 2018 onward, as existing mines get depleted and no major
new deposits come online, supply is expected to decline, falling behind expected
demand growth that will be driven by China, India and the US. Over the next 10-year
period, supply and demand are expected to grow at a compound annual rate of 2.0%
and 5.1%, respectively.”

Yury Spektorov, Olya Linde, Bart Cornelissen and Rostisiav Khomenko

The Global Diamond Report 2013: Journey through the Value Chain — Bain Capital,
August 27, 2013
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ABOUT DOMINION

D ominion Investment Grade Diamonds™ was formed to provide our clients with tangible and por-
table hard asset protection for their investment portfolios. Diamond investing is not just for high
net worth clients, in fact many of our clients are hard-working, everyday people, who want to protect their

paper investments with tangible assets. Now Dominion offers them a viable sclution.

Trust is essential to this process. We intend to earn your trust by becoming your advocate and assisting you
in learning everything you need to know about wisely investing in diamonds. We live, breathe and love this

process and we think you will get great satisfaction from it as well.

In an article titled “Diamonds Quietly Outperform,” Diamond Investing News stated “diamond demand is
outpacing supply, prices are on the rise again after the recession, and though a commodity, diamonds re-

main a wise hedge against inflation.”

Fox Business News reports "Negligible yield on fixed-income investments and volatility in the equity mar-
kets are driving the search for a relatively stable investment that can pack some punch in returns. The
wealthy have been turning to hard assets they can enjoy... investing in diamonds is a natural alternative.
With increasing global appetite for diamonds and a limited number of mining operations, supply and de-

mand are working in the investor’s favor and driving up prices.”

(855) 351-8910 www, TrustinDiamonds.com
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— WHY INVEST IN DIAMONDS?

Our clients see diamonds as a safe haven. Diamonds are not a short-term investment and we recom-
mend a 5 to 10 year investment period. We know of few alternatives that better protect the wealth you

have accumulated from economic policy bubbles and stock market bull and bear cycles.

Diversification
It's no secret that having a diversified portfolio makes a lot of sense. Having a wide array of assets may
help mitigate your risk. Put simply, it's not prudent to have all your eggs in one basket. And that’s why add-

ing assets such as diamonds to your portfolic is a common sense diversification strategy.

Inflation Hedpe

Many people choose to own diamonds because they view it as a hedge against the weakening buying power
of the dollar. In the 1920's, $20 — either in the form of a diamond or a printed bill — bought a fine men’s
suit. Since then, trillions of paper doliars have been printed by the U.S. Treasury, but they can't print dia-
monds. That same diamond, purchased so many decades ago, held its value and will still afford you a fine

men’s suit today. That same $20 bill may afford you a mediocre set of ear buds for your cell phone.

Tangible and Portable

Unlike paper investments, stocks, bonds and currency, diamonds are a physical, tangible asset. They have
a recognized intrinsic value. You can admire its value, you know its exact specifications and they don't
change, and you can hold a great deal of wealth right in your hand. Many investors enjoy this aspect of

owning diamonds.

Steady Growth, More Stable Than Precious Metals

Over the past decade, diamond prices are up over 300%. While past performance cannot guarantee future
results, there are some financial experts who believe diamond prices may reach new record highs. Many
precious gem analysts believe that today's uncertain economic climate could contribute to a further rise in
diamond prices. Demand for these assets has always existed, and unlike a publicly traded stock, a
diamond’s value has never dropped to zero. We also appreciate the stability of diamonds. While most tan-
gible asset investors understand the long-term nature of their investments, many investors speculate in
gold and silver, which leads to boom and bust swings. Investing in diamonds requires a bit more sophistica-
tion and homework than investing in gold, but we think that is exactly what lends to a more stable market
structure. Read on to learn how our process is designed to give you the greatest opportunity for a sound

long-term investment.



WHAT ARETNVESTMENT GRADE DIAMONDS?

A: Dominion, we have literally trademarked the term “investment grade diamonds” for the very specific
intention of creating an investment class of tangible assets whose quality and unique identity can be
readily verified, which results in higher value, price transparency and better liquidity. We search the world
for diamonds within a narrow cut and clarity range. We believe our focus and patented process significantly

reduces the “noise” and price confusion when making such an important investment.

Our parameters for an Investment Grade Diamond:

GIA Graded, laser inscribed and sealed in tamper-proof packaging
* Round, White

* Color Grades - Coloriess D through F with no treatments

* Clarity — Flawless through Very Slightly Inlcuded (FL - VS,)}

» Cut — Excellent to Very Good

* Polish — Excellent to Very Good Lo %‘{; ~*ﬁ"
- .-.'r Tfn ‘:';)ﬁ;”.} 'r,.r‘&% o wF
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| he key to success in any investment strategy is to purchase your investments at a price that provides

the potential for appreciation. You must be able to achieve price transparency, assurance as to the

quality of your asset, low transaction costs and liquidity when it is time to sell the investment.

Our method of sourcing, valuing, securing and packaging our diamonds is unique to us and gives you assur-

ance that you are getting the absolute best service and value. We are so confident that our investment

process offers you a unique investment opportunity that we patented it.

What you can expect
Do Your Homework

Have fun reading our website and other internet
sources relating to investing in diamonds. We also
have a search feature which will enable you to peruse
diamonds in our inventory to get an understanding of
our investment grade diamond characteristics. By the
way, we encourage you to compare our offerings fo

locse diamonds listed by our competitors.

Let's Get to Know Each Other

Contact us to arrange a consultation by our GIA
trained diamond consultants. We are your advo-
cates, and want to ensure that we understand your
specific objectives. We can then find the diamonds

that best fit your needs.

The Biy Decision

You have a choice — either let us select a package of
diamonds for you based on your desired investment
amount, or build your own portfolio using our inven-

tory search feature.

Quality Assurance

Once you have made your selections, we send each
diamond to GIA for grading, laser engraving and
tamper-proof packag- 7
ing. In addition, each G IA

stone will come with an

impressive GIA Grad- _i;&i?‘;"
ing Report, which de- : N
tails and confirms the A

diamond’s characteris-
tics. This process may require up to two weeks, but
we believe it is vital for providing you with assur-

ance of the quality of the asset you've purchased.

Delivery

After your diamends have been graded and sealed,
we place them in our beautiful hand crafted [talian
jewelry box and express ship fully insured to you in
discreet packaging. The entire process from start to

finish typically takes about three weeks.
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FREQUENTLY ASKED QUESTIONS

How do | buy an investment diamond?

Contact us by our toll free number and ask to speak with one of our diamond consultants. Our consultants

are GIA trained and well qualified to help you through the investment process.

How do | select a diamond?

We will visit with you about your specific investment objectives and your desired investment amount. We
then will select either one or a bundle of several diamonds, based on your preference. All diamaonds we se-

lect will fall within our criteria as Investment Grade Diamonds.

What forms of payment te you accept?

We accept personal or cashier’s checks, wire transfers, and credit card payments (we require a 3% fee for

credit card purchases). Once your funds clear, we will start the process of grading your diamond.

How long does it take to receive my diamonds?

You should expect a turnaround time of about three weeks from the time you pay for your diamonds until
you receive them. We would love to be able to have them to you more quickly, but the quality assurance of
the GIA grading and engraving is just too important to skip for the sake of urgency. You can hold them for

the next few decades and then lovingly pass them along to your heirs.
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OUR GUARAR

We are so confident that our diamonds are the lowest priced diamonds you will
find that we offer a 100% buy back guarantee If, within thirty {(30) days of your
purchase of one of our investment grade diamonds, you obtain an appraisal

A
4,4

q

[T

T

[TTITH

from a GlA certified gemologist for less than what you paid, simply return the
diamond in the GIA tamper-proof seal (intact) for a full money-back refund.
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EXHIBIT G
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Mueller, Terry L.

From: Gonzales, Donna P.

Sent: Friday, April 10, 2015 2:17 PM

To: Mark MPT Terry

Cc: Barnard, David; Meriwether, Luke M.; Mueller, Terry L.

Subject: RE: Prudential/Bank - Rule 26 Disclosures and Discovery responses (560658)
Attachments: Bank-response-to-Discovery-Req-3-24-15.pdf; Bank-Initial Disclosures.pdf; Exhibit A.PDF
Mark:

I am working with Dave Barnard and Luke Meriwether in connection with the above-referenced matter. We have
reviewed Mr. Bank’s discovery responses and note the following issues:

(1) Mr. Bank’s responses to the interrogatories were not signed by Mr. Bank per TTAB 405.04{c). Accordingly,
please provide us a copy of the verification, signad by your client.

{2) Some of the discovery responses refer to a privilege log. Please provide us a copy of such log, identifying for
each document the Bates range, document type, the interrogatory or RFP to which it is responsive, and the basis
being asserted.

{3) Mr. Bank’s responses regarding whether he conducted a trademark clearance search is unclear. In his response
to Rog. 4, he stated that he did not conduct a search or any other investigation. However, in his response to RFP
5 regarding documents relating to opinion letters, searches, etc., he objects to the RFP and refers to the
privilege log. As you know, while opinions of counsel based on clearance reports are protected under attorney-
client and work product privileges, the clearance reports themselves are not covered by either. See Fisions Ltd.
V. Capabitity Brown Ltd., 209 USPQ 167 (TTAB 1980). Accordingly, please clarify whether:

a. Mr. Bank, or anyone on his behalf, conducted either an informal or formal trademark clearance search;

b. Either of those searches resulted in any documentation, including but not limited to trademark reports
generated by search companies, such as Corsearch, Thomson, LegalZoom; reports generated through
searches on the USPTO’s website; searches generated on search engines, such as Google, Bing, etc.;

c. Ifso, provide such documentation.

In light of the upcoming deposition of Mr. Bank on April 28, 2015, we would appreciate receiving by April 17, 2015 the
above-referenced documents and clarification. Please advise if you are not able to provide these documents and
information by that date.

Best regards,
-Donna

LATHROP
& GAGE N

Donna Gonzales

Associate

950 Seventeenth Street

Suite 2400 | Denver, CC 80202

P 720,931.3207 | F: 720.221.2201 | DGonzales@LATHROPGAGLE.CCM
www.lathrepgage.com

Please consider the environment before printing this email.

From: Mark MPT Terry [mailto:mark@terryfirm.com]
Sent: Tuesday, March 24, 2015 9:18 PM
To: Meriwether, Luke M,
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Cc: Barnard, David; Mueller, Terry L.
Subject: RE: Prudential/Bank - Rule 26 Disclosures and Discovery responses

Please see attached our Rule 26 disclosures and our responses to the Requests for Production and Interrogatories.

Mark Terry

Website: www.terryfirm.com

phone: 786.443.772¢ | fax: 786.513.0381 | email: mark@terryfirm.com

8a1 Brickell Av. Ste, 900, Miami, FL 33131

From: Meriwether, Luke M. (LG) [mailto:LMeriwether@LATHROPGAGE.COM]
Sent: Tuesday, March 24, 2015 6:40 PM

To: Mark MPT Terry

Cc: Barnard, David (LG); Mueller, Terry L. (LG)

Subject: Prudential/Bank - Rule 26 Disclosures and Discovery responses

Mark —

I'am writing to inquire about your client’s Rule 26 disclosures {for the 3rd time) and responses to Prudential’s First
Request for the Production of Documents and Interrogatories that were served on February 19, 2015. As you know,
your Rule 26 disclosures were due March 13th and are now eleven days late. Further, written responses to Prudential’s
discovery requests, as well as production of relevant documentation from your client, were due yesterday, March 23rd.

To date, we have not received anything you, nor been given any explanation for the delays. Please let us know when
you intend to serve your Rule 26 disclosures, respond to the outstanding Requests for Production and Interrogatories,
and produce the requested documentation.

Prudential reserves its right to pursue any and all relief available for your continued failure to abide by your discovery
obligations and the Board’s Scheduling Order.

LUKE M. MERIWETHER

LATHROP & GAGE LLP | 2345 GRAND BLvD, SUITE 2200 | Kansas CiTy, MO 64108
TEL: 816.460.5312 | Fax: 8§16.292.2001

LMERIWETHER@LATHROPGAGE.COM

LATHROP & GAGE.i»

Califerniz - Celorado - lllinois - Kansas - Massachusetis - Missourt - MNeaw York

This e-mail (including any attachments) may contain material that (1) is confidential and for the sole use of the
intended recipient, and (2) may be protected by the attorney-client privilege, attorney work product doctrine or
other legal rules. Any review, reliance or distribution by others or forwarding without express permission is
strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copics.
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EXHIBIT H
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801 BRICKELL AVE, STE 800 U3 GFARISES EY: #HONE: 786-443-7720

g Flecs B LE MARK TERRY, P.A Eikesalin o
. L) - »

WWW TERRYFIRM.COM INTELLECTUAL PROPERTY MARK@TERKRYFIRM.COM

Donna Gonzales

950 Seventeenth Street

Suite 2400

Denver, Colorado 80202
(720) 931-3207
dgonzales(@]athropgage.com

April 17,2015
Via First Class Mail

Dear Ms, Gonzales,

Thank you for contacting me. We have not agreed to service by email, therefore, under section 113
of the TBMP, all documents for service should be served by regular mail. In keeping with this
convention, we request that all other communications are done by regular mail as well.

We respond to your numbered requests as follows:

(1) 1 have attached a copy of Mr. Bank’s response 1o the interrogatories fully executed by Mr.
Bank.

(2) The requested privilege log applies to each instance where a privilege log is cited in our
discovery responses. Please see below:

Document Type: Email

Date of Document: 11/13/2013

Author; Mark Terry

Recipient: Daryl Bank

Persons with access: Author and recipient

Subject matter: Trademark

Privilege: Attorney/Client Privilege and Attorney Work Product

(3) We reject the premise of various statements in your item (3) of your email. For example, you
state that “Mr. Bank's responses regarding whether he conducted a frademark clearance search is
unclear” but there are no interrogatories that specify a trademark clearance search. In another
example, you state that “Rog #4. he stated that he did not conduct a search” but interrogatory
number 4 actually states “a search or any other investigation to determine whether Applicant’s
ROCK SOLID INVESTMENT Mark was available for adoption and use in the United States.”
Therefore, the premise of your email request is different than what was requested in interrogatory
#4. Further, vou seem to think that REP #5 and interrogatory #4 are the same but each of them uses
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different language and requests different items in response. Consequently, we cannot answer your
email requests because we do not agree with the premise of your email requests. Also, the premise
of your email requests are different from what was requested in the RFP and the interrogatories,
which does not make sense. We ask that you clarify your email requests,

In order to further discovery, however, we can definitively state that there are no trademark reports
generated by search companies.or the USPTO web site. We hope this is the response you were

looking for.

Sincerely,

SRy
& 0
;.( /’P
%E’FB- CﬂE_’ ﬁ\i&m
Mark Terry, Esq.

Board Certified Specialist
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1 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APEFEAL BCARD
2
In Re: Application Serial No. 86/184,144
3 For the Mark: ROCK SQOLID INVESTMENT
Filed: February 4, 2014
4 Published in the Official Gazette: August 5, 2014
5 )
The Prudential Insurance Company of America )
6 )
Opposer, )
7 )
Ve, ) Opp No.
8 } 91-219%,616
Daryl BRank, )
9 }
Applicant. )
10 )
11
1z DEPOSITION OF DARYL BANK
13
14 DATE ; June 8, 2015
is5 TIME : S:40 a.m.
15 PLACE: 201 SW Poxt St. Lucie Blvd, #108
Port St. Lucie, Florida 34984
17
TAKEN BY: Plaintiff
18
REPORTER: ROBIN J.P. RILEY, CP, a Notary Public cf
19 the State of Florida at Large
20 APPEARANCES :
21 FOR OPPOSER:
22 LATHROP & GAGE, LLP
10851 Mastin Beoulevard
23 Building 82, Suite 1000
Overland Park, Kansas 66210-1669
24 BY: DAVID R. BARNARD, ESQUIRE
25 JOB NO.: 248173
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1 FOR RPPLICHNT: 1  AND THEREUPON:
? orcs on e s, s : sy
3 Suite 500 3 called as a witness on behalf of the Plaintiff herein,
Miami, Florida 33131-2979 4 after having been first duly sworn, was examined and
4 B¥: MARK TERRY, BSQUIRE 5 testified as follows:
. B oes 6 THE WITNESS: Yes.
7 7 DIRECT EXAMINATION
e PAGE 8  BY MR. BARNARD:
o S T by e o o |2 0 cedwomiog Cnyou lesse st your e
11 10 for the record?
1z 11 A, Daryl Bamk,
13 EXHIBI'I“ DESCRIPTICN ) ) PAGE 12 Q- and giVB yeur addresn?
o S e ey ondemerk application |y A. 614 Zouthwest St, Julen Court, Port St, Lucie,
15 Opposer's Exhibit Ne. 1 Responees 40 14  Florida
Cpposerts Exhibit Ho. & Brechure 11e 15 Q Have you ever been depoged before?
16 Opposer's Exhibit No. & Web Page 13§ 16 A Yes.
-3 ibhi o, iz intouc
17 gggz:::'s :xmhizi: go. : i:ﬁ:ﬂirfor Daryl Bank ::z 17 Q Can you tell me ebout thas?
Cpposer's Exhibit No. § LinkedIn for Dominion 151 |18 A, He.
18 Cpposer's Exhibf.t Ro. 9 Trademark applicat:.i.un 152 19 0 Hhy not?
. Cpposer's Exhibit No. 10 Downlozd from website 154 20 a I don't recall it
20 21 Q. You've been dsposed before but you den't
21 22 remenber?
:; 23 A, Yeah, I den't remember the details.
24 24 Q. Do you renember when you wera deposed hafore
25 25 that you were placed under path?
T Page 4 Page 5
1 &, I have been before, 1 A, Ididn't say I didn't recsll anything.
2 0. Do you wmderstand what that means? 2 Q. what do you racall?
3 L. Un-hub, yes. 3 A. 1 don't recall,
4 . What dees that meam to you? 4 €. You don't recail a thing sbout it?
5 A. It means that I'm wnder cath. 5 A, I just remember I've been deposed before. I
€ Q. Yes, and you gave a depositicm befere, ls that 6 don't remember devails of when, how, where.
T correst? 1 §. Were you being suad?
8 A, I believe so. 8 B, Ko.
9 Q. You were in a2 room just like this with a court 9 Q. Here you & witness to an accident?
10 reporter? 10 A. I don't think so.
11 A, I guess, n Q. Do you remember amything about the nature of
12 Q. They swore you to tell the truth? 12 the legal dispute?
13 A.  Yes, 13 A. Not right this second, T don't recall.
14 Q. Bubt you don't remenbar a thing sbout that? 14 Q. When 44 this happen?
1 A You asked me the details and I den't remenber 15 A. Some time in the last ten years.
16 the details. 16 Q. Soms time in the last ten ysars., Within the
17 Q. Ome thing thet will make the deposition go 17 last ten yearn? The last five years?
18 better is vou should let e ask the whole question -- 18 A. Asked and ansvered.
] A&, Dkay. 18 Q. Ara you giving legal chjections to --
20 Q.  -- because you will want to hear the whole 20 A. No, I answersd your question., I just didn't
21 thing and then it will pake it easier for her to type 21 want to hear the same question again, It will make it go
22  everything, so if we don't talk over each other, it will |22 a lot faster if you didn't ask the same question.
23 go better, 23 Q. I didn't ask the same questiom, I asked a
24 o again, you were deposed before but you don't |24 different question. You gaid within the last ten years
25 recall enything abour that, is that correct? 25 and I asked was it the last ten years or the last five
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1 years. ¢ 1 there's going to be a person, probably in Washingten DC,
2 A, I recall at least the last ten. 2 who will look at the dispute znd try to understand what's
3 Q. Lo you recall where that deposition oscurred? 3 going on hers and there would be no reason for us to be
4 A, T don't. 4 here today unless there wae same kind of dispute we were
5 Q. It was more than five years you think? 5 trying to work out.
6 &, I den't recall right at this moment. 6 Can you explain for that person who's in
7 Q. Do you recall anything about any of the 7  Washington DC who's goirg to be reading this transcript
8 questions that you were asked? 8 what your understanding of this dispute is?
9 A. I don't right this second. 9 A, That was lengthy. Was that a lecture or a
10 Q. Do you understand the nature of the dispute 10 guestion?
11 that's golng on that we're talking about here? 11 Q. It's a question. I'm trying to explain to you
i2 A. Counsel handles that, ;12 the purpose of what we're doing here and to find out
13 Q. But do you understand why we're here? {13 whether or not you would like to explain your side of the
24 A, IEs much as counsel has tcld me. I14 story or your side of the dispute?
15 Q. Please briefly tell me what yowr understanding |15 A, My job is to answer the guestions,
16 ig why we're here today. 15 Q. Fair emcugh, What iz your education?
17 A, That's between me and coungel. 17 A, I've been to high achool, college and graduate
18 @,  I'm not agking you for anything that you were 18  school,
1% told by your counsel, I'm asking for your understanding |19 Q. Where did you go to high schocl?
20 of why we're here today. 20 A. Indian River.
21 A,  You found some cppositicn, that's what T know. 21 Q. Is that here?
22 Q. Can you explain that any better? 22 A, MNo.
23 B, That's the only thing T know cutgide of talking | 23 Q. Where iz that?
24 to counsel. 24 A, Virginia.
25 Q. 8o the nature of the dispute that we have, 25 Q. When did you gradvate?
Page & Page 9
1 A, '88. 1 A.  No.
2 Q. Mnd then you sald college? b Q. law, poseible policy and busineas?
3 A, Yes. 3 A Yes.
4 0. ¥here is that? 4 0. 2And when did you complete your education
5 &, 0ld Dominion University. 5 there?
[ Q. What year did you graduate? € A, 19%6.
7 A, 1993, 7 Q. What did you do after that?
8 Q. Ind what was your degres in? 8 A, Went to werk.
9 A, I think it was a Bachelor of Science. 9 Q. Where was that?
10 Q. Do you know what your major was? 10 B, Dean Witter,
11 A, I don't recall. 1 Q. Where did you work for Deen Witter?
12 Q. Did you have any education after college? i 12 4.  Virginia,
13 A, Yes. 13 Q. TWhat ciky?
14 Q. VWhat was that? 14 4, Virginia Beach.
15 A. I have gone to graduate school. 15 Q. And what did you do at Dean Witter?
16 Q. Where was that? 16 . I wag in training.
17 A, Virginia. 17 Q. What were you in training for?
18 Q. war 18 A, T don't remember the title of the traiming.
19 A, Mo, 19 Q. What type of training was it?
20 Q. here in Virginia? 20 A, To go in their financial divisicn.
21 A, Southeastern Virginia, 21 Q. And how long were you at Dean Witter?
22 Q. And what program were you in? 22 A, Three, four months.
23 4. law, public policy and business. 23 Q. Did you end up working for Desn Witter?
24 Q. Did you receive a graduate degree of scmie 24 A No.
25 gort? 25 Q. What did you do after that?
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1 L, Went to another company. ' 1 . I did ali tvpes of things.
2 Q. Wiy did you leave Dean Witter after being 2 Q. Give me some examples,
3 there for three or four months? 3 4. Talked to customers.
4 L. Because I didn't finish the training program. 4 Q. What did you talk to customers about?
5 ¢. Was there a reason you didn't finish the 5 A, All types of things.
6 training program? 6 Q. Give me an example, please?
7 A, Because I didn't finish the training program, 7 A. How their kids were.
8 Q. Did you have a bettsr ¢pportumity? 8 Q. Were you talking to them about invegting in
9 A. T hzd better opportunities. 9 college or retirement? What kinds of things?
10 D, What was the next place that you worked? 0 A. Bl types of financials. I don't know how to
11 A.  Paine Webber. 11  define it amy better Zor you.
12 Q. Wken did you start working for Paine Webber? 12 Q. When you were talking to customers, were you
12 A, T believe it was '96. 13 telking to them face to face or were you talking to them
14 Q. 2nd where was that? 14 or the phone?
15 A Virginia, 15 A. I'm sorry, that was multiple questions.
16 Q. Was that in Virginia Beach? 16 Q. Did you meet custemers face to face or did you
17 A, Norfolk. 17 talk to them on the phone?
13 ¢. what &d you do at Paine Webber? 18 A, Yes.
19 A, Worked as a financial persom. 19 Q. Iz that all the above?
20 Q. Can you be more specific? 20 A, You asked two cuestiors, it was a yes.
21 A No, 21 Q. Yes to both questions, yeu talked to customers
22 Q. There are many different things involved in 22 face to face and you talked to them on the phone?
23 being in finance. What type of job did you do? 23 A. Should we break the guestions down?
24 A. I worked in their financial division. 24 Q. I'm just asking for a yes or no,
25 Q. What did you do on a daily basis? : 25 A, T answerad you. Asked ard answered.
Page 12 - Page 13
1 0. You understand that the purpose of this -- 1 A, Yes,
2 A.  Are you lecturing me or are you here to asx 2 Q. What did you do?
3 cuestions? 3 A. I worked in areas of finanoe with Paine
4 2. You understand that the purposs of thig is 4  Webber,
5 somsbody is going to read this and evaluats whether or 5 Q. Did that include investments?
6 =not you'rs trying to be helpful or not, I'm going to do é A, Yes.
7 my best to belp you to be helpful. Can you work with me 7 Q. DMd you do any other kind of Einancial work at
8 on that or -- & Paine Webtber besides investments?
9 A, I'm answering your questions. 9 A, I'mnot sure T understand the guestion.
19 Q. -- do you want to argue about all this? 1¢ Q. In finance you might be talking to people about
i1 A.  T'mnct arguing. I‘m here to answer questions |11 insurance, you might be talking sbout a variety of
12 not get lectured, 12 things.
13 Q. Okay, How long were you at Paine Webber? 13 I'm just curiocus, what did you do at Paine
14 A, Idon't recall, P14 Webber ir terms of the types of financial --
15 Q. Were you there for a day or a month or a Y15 A, The variety of things you suggested.
16 year? 14 Q. 8o you talked to pecple about ingurance teo?
17 A. More than a day. : 17 A Yes.
18 @. More thar a month? ‘18 Q. What else?
19 B,  Probably, yeah. 19 A, All types of matters in finance,
20 Q. Were you there for more than a year? 20 Q. Did you talk to them about commodities?
21 A,  Beveral years, I den't recall exactly how 2% A.  Yes.
22 many. 22 Q. What types of commodities?
23 Q. You were there for several years. Did you do 23 A, I don't recall.
I4  anything else during the several years at Palne Webber 24 Q. Can you give me an example of what you might
25 bepides talk tec customers sbout their kids? 25 have done during a typical day at Paine Webber when you
Litigation Services 800-330-1212
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DARYL BEANK

privileged.

A. TYes.

Q. Your intent ims mot, what you want to do,

A, I'msorry, I don't recall my intent at that
roment. .

2. When ycu first came up with the idea for Rock
Selid Investment, did you talk about it with anyone
besides William J. Seebolt?

&, I don't recall,

Q. 2nd specifically what did you talk to William
J. Seabolt about that involved Rock Solid Invesiment?

MR. TERRY: Chjection, that would be
privileged. You're asking Myr. Bank about his
commnications with an attermey.

MR. BARNARD: There’s some real questions about
vhat capacity Mr. Seabolt wag in, Are wou
instructing him not to answer?

MR. TERRY: I'm instructing Mr. Bank not to
answer any questions related to attorney-client
privilege.

MR. BERNARD: So you're instructing him nct to
answer that particular question?

MR. TERRY: What questicn are you referring to?

MR. BERNARD: Can you read that back.

(Thexeupon, the court read back the last

Fans 4H

9, Did you do any search of your e-mailg to anmwsr
any of the questions that were msked here?

A, T did whatever was asked of me,

Q. Specifically on Exhibit 3 in terms of answering
these questions that are in Exhibit 3, do you recall
doing any searches of electronic domuments?

A. I did whatever the questions agked me to do and
counse! directed me to do.

¢.  I'm not asking you what instructions you think
you were following I'm asking you did you do a search?

A. If that was the instructions in there, then I
must have,

Q.  You must have but you don't recall specifically
doing a search?

A, Idoa lot of things every day.

Q. My question is do you have any specific
recollecticn of doing any searches of electxomic
docurents to answer any of the questions that were
posed --

A, If it was asked

Q. You have to let me finish because she --

A, She can plug it in at the end when you get
done.

Q. I'm trying to make her job easier. The whole
purpese of this proceeding is so that somebody can read

06/08/2015
1 question.)
2 MR. TERRY: That is correc:, I am instructing
3 Mr. Bark not to answer that guestion.
4  BY MR. BERNERD;
5 Q. Did you taik about when you first came up with
6 the idea with anybody other than ¥r. William J.
7  Sesbolt?
8 4. Tdon't recall.
9 Q. Do you have any documents that would reflect
10 when you first came up with the idea?
11 k. Outside of my counsel, I don't recall.
12 Q. Do you have any e-mails?
| 13 A. Not that I recall.
114 Q. Let's talk sbout your business, Do you have
15 any other businese e-mail address, I think we talked
|16  about this before, besides Dominion Investment Group that
17  you use for business e-mails?
18 A, Mot that I recall.
P19 Q. You understand the question that we asked'zbcut
20 documents that you had, thoge were directed to electronic
21  documents as well as paper documents, correct?
22 4, You're asiking me what I understood?
23 Q. Yes.
24 A, Idon't know. You reed tc ask my attorney what
25 he understood.
o Page 49
1 what we talked about today and understand what happened.
2 A. Is that a question or am I being lectured
3 again?
4 Q. You're being told what the purpose of this is.
5 A. 1 don't need to ke tolc,
& Q. Ckay., Why I'm here is to try to be helpful
7 to the person who will read this afterwards.
8 A, Am I being lectured again?
9 Maybe you sheuld file an amendment and then you
10 can tell them,
11 Q. I'mtelling you why I'm here,
12 A. I ddn't ask you why vou were here,
13 Q. If it is not your choice to be helpful today --
14 A, I'm amswering your questions, that's what I'm
15 doing. |
16 Q.  Are you?
17 A, I am.
18 0. 5o you were depoged earlier?
18 A, Here we go.
290 Q. You don't recall anything whatsoever about why
21 you sat --
22 A. At this noment T don't,
23 Q. You don't Jnow the name of any of the parties
24 involved?
25 A. Asked and answered.
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Page S8 Page 59

1 A. I think it was when your firm sent a letter tc 1 performed by on behalf of the applicant cn opposer's

2 my attomey. 2 family mark, what is your uwnderstanding of that

3 0. 8¢ you have no recollecticn that Prudential was | 3 guestiom?

4 ever referred to as Tha Rock prior to this dispute? 4 A.  You're asking me if I understand the question?

5 A, As a recollection, I've been in the industrymy | 5 Q. Yes.

6 whole life so, as you spouted eariier off the record that | ¢ A, I guess Ido.

7 that's been a moniker since some ungodly date, I may have | 7 Q. what does it mean to you?

8 heard it, I don't recall though., You asked if I recalled | 8 A, Just exactly what it says.

5 it, I don't. 8 0. It says the only documents that you hava there
16 Q. Had you ever run into Prudential using Rock 10  would be documents that you shared with your attoroey.
11 Solid in its business prior to the time that you ceme up {11 Do you recall --

12  with Rock Solid Investment? 12 A. Is that a question?
13 A, No. 113 9. I'm asking you --
14 Q. Dismonds are rocks, right? 14 A.  You made a statement.
L B, I believe so. I'mnot a geologist but.., 15 Q. It gays thare's sn cbjection here to the axtent
18 Q. And Dominion Diamemd, LIC, iz golng to help 16 it asks -- I'm sorry, I did misstate this. Iet me ask
17  rpecple with imvestnemts, correet? 17 you a given question.
18 A. Investing in diamonds. 18 Lo you recall exchanging amy docvments about
19 Q. Bo Rock Sclid Iavestmsnt refers to what 19 your attorney about this particular, it's a yes or no
20 Daminicn Dlamnd does, it direstly describes it, 20 guestion. I'm not asking you what the contenmt was, I'm
21 correct? 21  just asking you whether or not there wara any --
22 A. It would be a play on what it is, correct. 22 actually, let me ask a different questicm.
23 Q. 8o going back to Behibit 3, that question 23 I'm asguming you guys have documents back and
24  mmber ssven, this agke about all documents referring to |24  forth and by that I mean you and your attorney.
25 any acquired knowledge of the applicapt or amy research 25 A.  Mre you asking him the question or me?
“Page B0 Page b1

1 Q. I'masking you. I'm telling you I'm azeuming 1 materials that Dominien Diamonds distributes?

2  that thare are decuments back and forth. Roughly hew 2 A.  That's confidential?

3 many documents are we talking about? 3 0. Exactly,

q A. You're asking how maty documents there are 4 A. I'magking you. You asked me the guestion so
5 between me and my attorney? 5 what do you mean by it?

[ Q. That invelve the Rock 80lid Investment lssue. 6 Q. It's in your responsge sc I'm asking doss
7 A. Tmvolving this issue why we're here today? 7 Dominion Diamonds distribute any confidential advertising
8 Q. Exactly. 8 materials?

g 2, T would have no idea how voluminous that may 9 A, You're asking to get into my proprietary
10 be. 10 information, sc with respect to your guestion, ves it
11 0. Do you repember searching through that 11 does.

12 thowgh? 12 Q. I didn't ask about propristary infermation, I
13 A. I recall engaging coumsel to put together the 13 asked sbout confidential.

14 application. 14 A, It is confidential,

15 Q. Ist's talk about scmething a little more 15 Q. Let's talk about both of those thipge,

16 specific, If yon go to mmber ten, there's a regquest 16 Confidential 18 secret, proprietary means you own it.
17 that that asks for documenta relating te or disclosing 17 A. ‘That's your definition,

18  the manner in vwhich you dlstribute prometicnal materials | 18 Q. Tet'a talk about the secret stuff. Do you have
19  that advertise or promote the pervices stated in the 19  any secret advertlsing materials?

20 pervices descriptiom of the applicaticn for Rock Solid 20 a. I have confidential material that's none of
2?1 Ipvestment mark, and it says there's an obiection there 21 your business, does that help?

22 that it seeks confidential and proprietary informaticm, 22 ©. Do you have advertisement materials that are
23 do you see that? 23 confidential?

24 A, I see it. L 24 A.  Again, my definition of meaning that it's mot
25 0. Are there amy aonfidential, promotional f 25  something that's of the Prudential's business, yes. If
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Page 62 Page 63
1 you mean does it have some sort of a clearance from the 1 Q. 8o bave ymi distributed any of these
2 U.S. govermment, I dan't think it does. 2 advertising materiais to potential customers?
3 0, What kindg of pramoticnal materials dosp 3 A, Yes.
4  Ixminion Diamonds hava? 4 Q. Eow & you do that?
5 A. Bl kinds of materials including what we gave 5 A, Via mail, e-mail, physical handing it to
§ toyou. € them,
7 Q. Doss it have any other materials that-deseridbe 1 {. Are they available on a webslts anywhare?
8 tha scopa of the business? 8 A. I'm not aware.
9 4. I'mmot swe I understand the scope of the 9 ¢. Do you have a webeite for Dominion Diamends,
16  bhusiness, 10 LIc?
n Q. What Deminion Diamends doss, do you have amy (11 A, I believe they do have a yebsite,
12  pramotional materials besidas what you provided to us |12 Q. In termd of the distribution of documsnts by
13 that talk about what Daminiom Dismcmds does for people? 13 mail, ig that to existing ¢lients or to potential
14 A. Outside of that, I'm not aware that ve have 14 customers too?
15  amything cutside of that. 15 A, I don't kmow but T would assume both.
16 Q. Do you cempider the maberials that you sent to |16 Q. Who would koow the answer te that questicm?
17 Prudantdal to be confidential? 17 A. Wheever mailed it.
18 L. You want me to define the word confidential 1g Q. Who maile things for Daminiem Diamonds, LLG?
19 again? 19 A. It could be a number of pecple.
20 Q. Just the advertising materials that you sent to |20 0. DLet's talk about, who are the employees of
21 us to answar this particular request, do you conmsidar 21 Dominicn Dismendas, LICP
22 thoge materiala to be confidential? 22 A. I dm't Jmow if they have an employee.
23 A. In the sense that T don't want someone to 23 Q. Who does work for Daminion Diamenda, LIG?
24 duplicate them, yes, in the sense of protecting the 24 k. A lot of pegple.
25 goverrment, no. 25 Q. Who is in markstieg for Daminion Dismonds,
Page 64 Page 65
1 Lie? 1 Q. Was there any kind of a search dome of ail the
2 L. There are several people. 2 marketing doouments that Deainion Diamends offers to ths
3 Q. Who are they? 3 public that talk about ite serviges?
4 A, Catrina Davis. Let me try to understand. You 4 R. A search, a search for what?
5 mean they work for Dominion Diamonds? 5 0. A pearch fer decuments.
[ 0. That they do any kind of work for, it doesn't 6 k., Vhatever was requested here was absclutely
7 necessarily mean that they're an employee or maybe 7 done, yes.
8 they're an independent contracter. 8 L. Who did that search?
9 A,  Somebody who's done some work? 9 A.  That would have been myself --
10 G. Exactly. 18 §. Do you remember what you did?
11 A, I couldn't even begin to list them, posteard 11 A. -- andfcr Raearn Gibson. I gid exactly what
12 companies, mailing houses. 12 the docunent asked me to do.
13 Q. In terms of the spscific people who hire then 13 Q. Do you rensmber using search terms on your
14 ard gat the work to those pecpla, it sounds like Catriva |14 e-mails to find out whethar there are amy docmsnts that
15 Davis does marketing for Dominion Diamonds, doea anybody 15  respond to the questions in Exhibit 32
16 else? ' 16 A, I would have done whoever the document asked me
17 A.  8he would be the point persen. 17 to do,
18 Q. In tems of the e-mail, can you give me an 18 Q. And again, I'm asking you, did you do a
19 example of what kind of e-mails would have information 15 pearch -- do you have any specific reccllection of
20 about the services that Dominion Diamonds -- 20 searching for, for instance, the phrase Rock 8Solid?
21 A. I thirk that was provided. 2 B. You're asking several questions. What's the
22 @. You think copies of e-rails were provided to 22 question?
23 us? 23 Q. Do you bave amy recollection of ever searching
2¢ -B. If there was one, it was provided, if not, it 2¢  through your e-mailas for the phrase Rock Solid to find
25 would be on just that, what the company does. 25 out vhat you have? -
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Page 66 Page &7
1 A. I would have done whatever was in this document | 1 e, are there other promotional msterials for Domindon
2 and cowtsel instructed me to do. 2  Diamonds?
3 ¢. I understand you're saying you think that you 3 A. Mot that I'm aware of.
4  did whatever you were instructed -- 4 Q. Does Dominien Dismopnda have an coffice, like a
5 A, I'mnet telling you I think I did, I know I 5 brick and mortar office?
€ did. I'm not telling you what I thought I did, I'm 6 A, No. Would my office he considered their
7 telling vou what it is T did. 7 office? It might be, yes.
] Q. Did you do & search for Reck Solid? 8 Q. Where is your office?
) A. I did whatever the documents told me to. 9 A. Down the street,
10 Q. When &id you do that? 10 G¢. Deces it have zignage on it?
11 A. Befors that document was turmed over to you and |11 A, Yes.
12 filed. 12 Q. What does it say?
13 Q. Okay. We talked abeut advertising pateriale. 13 A, It says Dominion Investment Group.
14 I understand that you -- that there are advertising 14 Q. Roughly how many owners are there of Dominien
15 materdals that you own, I uderstand the proprietary part |15  Investment Group at this time?
16 of that. 18 A. I don't know.
17 Ig there anything else about the nature of i7 Q.  Are there more than ten?
18 Domindon Diamond's business that ie comfidential? i8 A. Idon't know. I answered that earlier.
18 Do you have a customer sign & confidentiality 18 Q. But you den't koow whether there's more then
20 agreement? 20 ten owners or mot?
21 A, I den't know if they do have them sign cnme. 21 A, I haven't had a revelation since we began
22 0. Who would imow the answer to that question? 22 this.
23 A. Uhoever may have handled that. It might be 23 Q. And I believe it was your testimomy that
24 Catrina Davis but I'm not aware. 24 Deminlen Inveament Group is mot going to be using Rock
25 Q. Other than the materials that you provided to 25 Bolid ILuvestmeat?
‘Page 68| Page €9
i A. I didn't say that they would not. 1 A,  I'm referring to Dominion in the collective
2 Q. Or that they are not right now. 2 sense,
3 A.  To my knowledge, they ave not. 3 Q. Dominion Investment Group snd Deminien Dimmonds
4 Q. Ckay. Please go to mmber 14, Have you 4 and other crapanies?
5 advertised Rock Solid Imvestmeat mg & trademark 5 A, Yes.
6 anyvhere? 6 Q. What are all those companies?
7 h. I believe we have. 7 AR T don't know them off the top of my head. You
] Q. Where have you advertised it? 8 could go to our website.
] A. It's in whatever was provided to you. 9 0. Ara all those people going to be able to uge
10 C. You're saying the documents that were provided (10 Rock Solid investment with whatsver part of their
11  to me, that that is the sum and totml of all the 11  business that they want to use it for?
12  advertisements that have gone cut that have used Rock 12 A, They all, who is they all?
13  Solid Investment? 13 Q. All these pecpla who are all over ths country,
14 A.  Probably to that point hut, again, just as it 14 A, Are we talking about representatives in the
157 says there, :t's overbreoad. We have people all over the |15 field? That's what I'm trying to understand, who they
16 comiry. 16 all ave.
17 . Who ara the people all cver the cowmtry? 17 #. I'm trying to understand that too and it's not
18 2. I don't recall their pemes. I couldn't name 18 my compeny. You said we as ail the Dominlem Greup of
19  them if I had to. 19 ocompenieg have people all over the country.
20 Q. You sald we have people all over the comtry. 20 Are all these pesple going to be able to use
21 A, Yee, that's what I said. 21 Rock Sclid Imvestments to describe the work they're doing
22 Q. Who is the we there? 22 for the growp of companies?
23 A, Our collective growp of companies. 23 A.  They would be able to nse it in reference to
24 ¢. And vhen you say our collective group of 24 the investment opporturity in Dominion Diamends
25 coopanies? 25 currently.
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1 Q. Is this a sales force you're talking about the 1 A, I would say yes because I doc.

2 pecple all over the country? What do these pecple do? 2 Q. Okay. In temns of investment cpportunities, is

3 A. Sales force and others, 3 it a regular practice, as far as you're aware, for pecple

4 Q.  How many pecple are we talking about? 4 to offer those to potential custcmers in any state that

5 . I have no idea, 5 they want to?

5 Q. Is it more than 1007 £ &, Offer what?

7 A, Yes. 7 Q. For the Dominien group of companies,

8 Q. Ip it more than 1,000% e B, Offer what across the state?

9 A, Probably net. 9 Q. In terms of the these pecpls who are all in the
10 Q. But you cen't yive me any more specificity 10  compeny in the sales force, are they restricted to omly
11  other than mere than 100, less than 1,000% 11 #elling in thelr state or can they sell or cffer
12 A, less than 250. 12 different kirde of services or products to pecple in
13 Q. 2nd you sald all over the country. Are they in | 13  other states?

14 every state? 14 A.  Which ssrvice are you referring to?
15 A. I con’'t know. T think we answered that 15 Q. 2Any services.
16  scmewhere in here. 16 A, That would depend on the regulatory
17 Q. Ie your business cr is the Dominion group of 17 reguirements on then.
18 companies, is the business focused in any particular 18 Q. Do you Jmow as to any of the services, are they
19 gecgraphical area? ;19 being offered across state lines?
2 A To. e A Thich services?
21 0. Do you have pecple in one state that work for |21 Q. Again, any of them.
22 the Dominion group of companies that contact people in 22 A, It would be correct to assume they are,
23  other statesg? 23 Q. Now in Exhibit No, 3 there are several of these
24 A. I don*t know. 24  exhibits that say the reguest is overbroad, unduly
a5 Q. Do you kmow whether -- - .25 burdenscme,
Page 727 Page 73

1 What burdens were did you encounter in trying 1  more then 1,000 documents that would respond to it?

2 to .- pd A. Idon't recall.

3 A, What do you want me to look at? 3 Q. Do you recall any specific burdens that you ran

4 Q. It's several of these. 4 into in terms of trying o answer these guestiocns?

5 A.  Can you narrow it down? 5 A, Is it still under the general question?

g Q. Y'm geing to agk you generally first and then 3 Q. Yes.

7 we can look at specific but generally speaking there are 7 A, Then it's generally burdensome,

8 requests in here that szid the requests are overbroad and | 8 Q.  But do you recall amy specific burders?

9 unduly burderseme. g . Can you get me to a specific question?

1 What burdens did you run into in terms of 10 Q. We can do that but first I'm asking do you
11  answering these questions? 11  recall any specific burden --

12 A.  These were generally overburdensome, 12 A.  They were generally overburdenscme,

13 Q. How so? 13 Q. You have no specific informatioen?

14 A, You want me to get specific? 14 A, Am I not coming across well?

15 0. Yes. 15 Q.  I'm just asking you whether you want to offer

B b, You acked me & general question sc I generally |16 any
27 answered it. It's generally overburdensome. 17 A, 2sked and answered, but if you wart to get into
18 Q. For example, were there any of these reguests 18 specifies, let's do it.

19  that gemerated more than 1,000 documents when you tried 19 Q. We talked about documents relating to the first
20 te go search for scmething? 1 20 time that you wanted to use Rock Solid Investment and it
pal A, Waich one are you talking about? ;21  says here that you den't want to provids decuments

22 Q. I'm asking for any of them. 22 because the request is overbroad and unduly burdenscme.
23 A.  Gererally, it was overburdenscme, ‘23 A. Which cne are we on?

24 Q. My question was were there arny of these 24 Q. This iz number 14.

25 requests that we made where you found that there were 25 B, Ok, cdkay.
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Q. A1l of your corporate activities are ) 1  documents or not?
confidential? 2 A.  It's answered.
A, Sure, 3 . The next on mmber 18 we asked for decuments
Q. If Prudential were willing to enter into a 4  concerning any variations of the Rock Svlid Investment
protective order that would ensure thst these documents 5 mark that you're using and it alsc says that you object
were kept confidential, ere there other documents you 6 to that becsuse it was unduly burdensome.
would send to us at that point? 7 What burden did you encounter in terms of
A, Idon't know what I would do. That would be a 8 trying te find documents that would show the different
question for counsel. 9 variations of the Rock Solid Investment mark?
Q. Are there any documents that you withheld here 10 A. It was overbroad.
because you thought they were proprietary or 11 Q. Was there any burden?
confidential? 12 A Yes.
A, We, again, found it overbroad, unduly 13 Q. What wes the burden?
burdenscme and it’s answered rignt there, 14 L.  This whole process.
Q. Again, do you remember whether any documents 15 Q. By this whele process, I'm not sure I
were withheld? 16 understand what you mean.
A, Neo, but, again, we found it cverbroad and 17 A, Just that.
burdensame. 18 Q. Which process?
Q. And again, different questiecn. 19 L. This 1s overbroad.
A, It's not a differenc question. 290 Q. When you say this, you're pointing at the
Q. Did you withhold any documents? 21 document?
A. 2sked and anewered. 22 B, I'mreferring to your guestion., You asked me
Q. 'That's your bast response? 23 about the guestion, I answered the question,
I'n asking, is that your best and most helpful - 24 Q. By the question, do you mean the reguest number
response te the question of whether you withheld .25 18 that's on this document?
bage 803 Page 81
L. Yes. Yeah, 1 A, It was asked and answered.
Q. 8o in terms of 18, you're saying that it's a 2 Q. And you can't identify any specific burden that
burden to respond to that? 3 you emcountersd in temms of trying to respond to mmber
A, No. No, T responded. I gave you the response, | 4 147
I dign't say it was 2 burden to respond, 5 4. It was all uwnduly burdengcome and seeking
@, It says here that you cbject because the 6 irrelevant information.
request is unduly burdensome. 7 Q. Number 19 it asks for documents referring to or
A.  Don't miss words, read it correctly. It says 8§ relating to or documenting the amount of momey that you
overbroad, unduly burdensome and seeling irrelevan: 9  spent developing, promoting, marketing and advertising
information. 10 the goods and services that will bear this and there’s an
Q. And again, I'm asking about the piece that says |11 cbjection there that thers wag & burden that you
unduly burdensome. What burden did you -- 12 encountered in terms of responding to that,
A, It's the totality. It's the totality cf 13 A, Yes.
sentence and I've answered it. 14 Q. What was the burden?
Q. Bo you can't identify amy specific burden that |15 A, It was overbroad and unduly hurdensome.
you encountered in terms of trying to respond to mumber 16 Q. How mich money did you spené advertiging this
187 17  mark so fax?
A, It was unduly burdeasoms. 18 A. I don't recall.
0. and you can't identify -- 19 Q. Was it more than $1,000%
A, T responded. 20 A Idon't recall.
Q. I haven't asked a guestion. 21 Q. Do you lmow if it's more than 2 million
& I did, I just answered you. 22  dollars?
Q.  You camnot identify any specific burden that 23 A, Bsked and answered.
you encountered in terms of responding to number 17, can |24 Q. Do you know if it's more than a dollar? You
yau? 25 have no other answer to that questicn?
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Page 94
been withheld from us that says Rock Solid Imvestment oo | 1
i 2
A, I'mnoct aware. k!
Q. Hsve you dome any other advertisements using 4
Rock 80lid Investment other than what you provided to us, | 5§
the You Tube video and the radio spots? b
A We may have, I don't kmow. 7
Q.  You have no spaciiic knowledge of anything slge | &
besidas that right now? §
4. Idon't, We may have, we may not have. 10
Q. As far as the radio spot, going bask to that, 11
did they refer to Rock Solid Investment specifically? 12
A. I don't recall. 13

Q. Do you know one way or the othasr whether they 14
actuzlly said Rock Solid Investmenmt during that radic 15

Page 95
Yeah.
Or Brad?
Or Brad or any other person involved.

€. hre there any specific burdens that you recall
encountering in tems of trying to locate amy
advertisements that say Rock Solid Investmant?

4.  Are you directing me to a question?

Q. I'm asking you whether thera are anmy burdens
that you encowntered in tezms of just trylng to respond
to a question about your advertising of the Rock Solid.

3. Vhich question are you referring to?

Q.  I'm gaking you a ¢uestion,

A, I'masking you, you said you're referring to a
gquestion, Which one are you referring to?

Q. T dm't belleve I actually aaid that but I'll
agk a few queastions.

Do you zecall encoumtering any burdens in terms
of trying to zespond to 2 question sbout whather or not
youfve advertised Rock Sclid Inveatment?

A. If I put in here it was overly Durdensome, then
it would have been.

Q. What was the burden?

A. Regponding te that.

Q. Do yon have any more information about the
nature of the burden? Was it the oumber documents or the

=0
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ad? 16
K. I don't recall the exact words used on the 17
radio show. 18
0. That absut cn the You Tube video, do they ever |18
actually say Rock Solid Iavestment? 20
A. I don't kmow. 21

Q. Do you kpow if there was an image shown that 22
said Rock Solid Ynvestment? 23
A, T don‘t kmow. I don't handle that. 24

Q. That would be Jegsica Berford? 25

Page 96

places you had to look? 1
&, T den't recall a specific answer right now. 2

Q. Okay. There's a question op 34 that aske sbout | 3
doowments concerning and identifylng the trade channels 4
that you would gell eervices through that use Rock Belid 5
imveatment mark, §
Do you recall any burdens in temms of trying to | 7

figure out what those trade channels are? a
L. Yeah, it was overly broad, unduly burdensome )

and seeking irrelevant information. 10
Q. What wag the burden? 11

A, It wae unduly burdensome. 12

Q. 1s there any more specific informaticn you have |13
about the burden? 14
A, Yes, just that it was unduly burdensome. 15

Q. On 35 it asks for documents that refer to atudy |16
surveys or research that you conducted in terms of iy
potential custemers for the Rock Solid Imvestment. 18
A, Yes. 15

Q. Are you reading the paper right now, Mr. 20
Banik? 21
. Yes, I can multi task but you go right zhead. 22

Q. I wonld like ths record to reflect that I'n 23
locking at end ypside down copy of Palm Beach Post and 24
the Wall Street Journal. 25

Is thare something about this process that
makag you not want to answer thesa quastiong?

A. I've been answering them, Which one did I not
answer?

Q. Was there any burden that you emcountered in
temms of trylng to locate any studies or surveys you did
about potential customers?

3, TIs this back to 35%

Q. Yes,

A, Yes, it was unduly burdensome and overbroad.

. Wae there any specific burden you
ancounterady

A, It was overly, unduly burdensome.

€. Do you kmow what & privilege log 1s?

A It's a privilege log.

0. I'n asking whether you know what that is,

A, Is there a question on here?

Q. It's referred to multiple times in thig
dooyment. I'm aslking you if you kmow what one is,

A.  ¥here? Could you bring me to wherever that is
you are?

Q. If you go to, for instance, number 36 and you
lock at your response there, the second question says
privilege log, colen, attorney file, do you gee that?

A That would be informeticn traded between my
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Page 130 Page 131

1 encompass staff. 1 Q. fould it surprise you to find out they are?

2 @, You identified some marketing pespls earlier. 2 2. No.

3 Ia there anybody else begides that list that -- 3 Q. Do you know whethar there are evar any

4 A. Other than everybody has a heiping hand in ¢  comunications that Dominien Investment Group sends out

5 everything we do. 5 where a custaver would receive this Daninion Imvestment
[ 0. I undaratand, but in terms of pecpls who have a | 6  Grede Diamonds infonmation but also receive information
7 lot of respomsibility for that or peimarily 7  about Prudential?

8 respomsibility for that, I think you had Jessica g 3. I'mnot aware of any information like that,

9 Berford -- in terma of the marketing pecple, Jessice, who | § Q. If you wanted to find that out, would you have
10 alse works co marketing? 10 to go to emch individual repressntative and ask them?

11 A. Elizabeth Greco. 11 A, I would.

12 Q. ¥ho alsa? 12 0. Is there any other way to find that out?

13 A. Bverybody else. 13 A Mo

14 Q. But Elizabeth, Jessica, that'z their primary 14 Q. Are theve any other brochures that say Rock
15 respousibility ox is that their primary responsibility? 15 Solid Investmant besides this cne that we're looking at
16 A. VYes. 16  hore?

17 €. Do you know whather exhibit -- the Dominion 17 A, In terms of a brochure, this is all that I'm
18 Investmect Grads documents stock that we're looking at 18 cuwrrently familiar with.
19 here in Exhibit No. 4, do you know whether that's ever 19 Q. Are there amy other advartisements that you're
20 =0ld in cenjunction with Prudential producta? 20  aware of other than the radio apd the You Tube spots, any
21 A, Bold in conjunction with? 21 kind of like a print or e-mall dooument that saya Rock
22 Q. Yes. Iet me back up a little bit. 22 50ldd Ymvestmeat besides that dommamt, wblch says

23 Are you aware of whether or not Dominien 23 Dominion Investnent Grade Disncnds, and these e-mails

24 Investment Growp is selling Prudemtial products? 24 that have the tag lins en theret
25 A.  I'mnet aware, 25 A. I don't know if some have been created since

Page 132 . Page 133

1 this production. It would rot surprise me if it had 1 Q. 8o you can provide them markating collsteral

2 bLeen. 2  but it's really up to them te decide what kind of affort
3 Q. Yho would be responsible for that? 3 or meney they want te put into gatting it out to tha

4 L. Any of those people I just menticned, 4 world, is that corrsct?

5 Q. 2nd if I wanted to find cut where cach ane of 5 A, Yes.

6 these had gome, like the custemar, potential custamer who | 6 Q. Earlier I showed you a copy of your tradamark
7 received this document in Bxhibit 4, how would I go ebout | 7 applicatien, I thimk you said that you would pot be in &
B deoing that? 8 positicn to say whethar or nct any of the partioular

g A, T quess would you request it. ¢ doruments that were filed in the trademark proceeding,
10 Q. But other than asking each of the individnal 10 whether or oot they were aunthentic and cemplete, that was
11 salea representatives, is that the only way I can firnd 11 vyour attormey's Job I think is what you sald, ig that

12 out whers thege larded? 12 correct?

13 A, Yes, 13 A. I don't recall what I said. She would have a
14 Q. And if T wanted to find out if there was ever a |14 x=cord of it (indicating).
15 mass mailing of this domment, is there any way to find 15 0. Do you have Exhiblt 1 in fromt of you?
16 cat that other then fer you to go check? i6 A, Is that ir?

17 A. You would have to ask them, the individual 17 Q. Exactly, Do you zecogaize this as one of the
18 sales representatives. 18 doouments that®s filed in the trademark applicatien

19 Q. Do the sales representatives, do they -- I 18 proceeding?
20 think you said scmething about they would have to pay Zor |20 A. I don't know, You said it was.
21 it. Eow does that work? 21 Q. Hell, I guess the broader question I have ig ag
22 A, Just that, they would have to pay for it. 22  to the -- cne thing that we bave to do In this proceeding
23 Q. So they're responsible for their cwn marketing |23 1is authenticate the documents, just ssy these are true
24 costs, is that correct? 24 and accurate copies of things,
25 A, Yes. 25 Are you in a position to do that or should wa
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1 Q. Do you kmow who created thim web page that's 1 wvhether any permission was granted to use Prudemtialis
2 Rxhibit 57 2 Dpame on hare?
3 A, I dom'ft. 3 A. I don't know about Prudential but T Jmow our
4 Q. Who i in charge of the web page for Dominion 4 field marketing organization would have had to have given |
5 Investment Growp? 5 it
3 A, I would say collectively the partners. § Q. Who are the field marketing organizations that
7 Q. Is thare a specific individual thouch who g 7  you've worked with?
B your web administrator either within your company or 8 A. Idon't know all of them to have the top of my
§ outside the campany? 9  head.
10 A, Probably two people, the two peopls in 10 Q- Doug humn is identified as cne of tha pertners
11  wmarketing which I mentioned before would have 11  ¢n here?
12 executed it. 12 A, Yes.
13 @,  Bo Jessica and Elizabeth are in charge of 13 Q. Im he one of the partners in Dominion
14 thig? .14 Investment Group?
15 A.  Yes., 15 A, Yes.
i6 Q. Do you lmow whether any of these dampanies 16 Q. Vhat is Mr, Dumn's role?
17 provided permisgion for their logos to be used here? 17 A, To oversee the insurance brokerage.
18 A, T know that we work with an 0 and the W0 18 Q. Doss he have any ownership intarest in Dominion
19 gave us permission to put that on there. /19 Diamcnds?
26 Q. what iz FMO? 20 A, Fot that I'm aware of,
21 A, Field Marketing Organization, 21 Q. Does ha have any Involvemsnt with Dominien
22 Q. #bo is your -- iz that one FMD that you work 22 Diamonds?
23 with? 21 A. In ruming the company?
24 A. We have several. 24 Q.  Just amy involvement whatscever, selling its
25 Q. Do you know who would be able to £ind out 25 products, advartising it, amything,
Page 140 Page 141
1 A. We're all associated with each other. 1 Q. Does he bave any spacialized role as to either
2 Q. Would he have accass to that brochure we wers 2 th.einsurancebuaimssnrastoﬂmdimdputofms
3  taliing gbout that's besn matked ms Bxhibit 47 3  business?
4 A, Access meaning could he physically pick cne wp? | 4 A. I don't understand what you mean by
5 Q. TYes, is this providad to him, is.Bxhibit No. 4 5  specialized.
6 provided to him and his peoplet £ Q. I think you said asrlier that Doug Dunn heads
7 A I would assume so. 7  up the inmwanca brokarage part of the businegs,
B @, If you go through the through Exhibit 5 therz's | 8 A. Correct.
9 different pages that have other partners identified. ] Q. Io there smother pergon that heads ap the
10 Do you see cn page three there's David Pope 10 dimpend part of the luainess?
11 that's identified there? 11 A. Yes.
12 A, Yes. 12 Q. tho is that?
13 Q. And then if you keep golng, Roger Budspeth is 13 A, That would be Catrina Davis,
314  identified on the pags that says Dominicn Persomal ;14 Q0. Okay. 2Andif one wentad to find out what kinda
15  Realth. ‘15 of informatien mbout Exhibi: No. 4 were provided to Doug
1& A. Okay, 16  Dumn end his group, how would I go about dolng thak?
17 Q. Deminion Personal Wealth, is that a separate 7 A.  Ask Deug Dunn.
18 company or ig that a division of Dominicn Investment iR Q. Do you lnow what scurce of advartigement the
13 Group? 1Y  ingurence brokerage group has, what types of
i A, It would be & separate company. 20 advertisement do they uge?
5| Q. 2nd what is Roger Hudspeth's role in the 2 A. What do you mean what type?
18  organization? 22 Q. Doss the insurance brokerage side of the
= A, In which organization? 23 business, is thelr marketing different than what we were
a4 Q. If Deminion Investment Group. 24 talking shout earlier in terms of direct marketing and
25 A. He's a partner. |25 mail and just the qifferent types of avemes?
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DARYI. BANK - 06/08/2015

Page 1:0 Page 151
1 @. Do you pee amything there that you know is 1 A, Mo,
2 wrong? 2 Q. If there are poste thare, wao does maka
3 A, 1 dm't see anything that I know is wrang. 3 those?
4 @. I'1l show you what I'm marking as Exhibit 7. 4 4. Marketing pecple.
5 {Marked for identification as Opposer’'s 5 0. 2nd narketing people, would that be either
6 Exnibit No. 7.) 6 Jesslca or Elizabsth?
7 EY MR. BARNARD: ki A, Yes,
8 Q. Is that your LinkedIn page? [ Q. Does cne of them have particular cutles as
) A. I guess it is. 9  to the LinkedIn pages?
10 Q. Do you recognize that document er do you 19 A, What do you mean by duties?
11 recognize the information that's shown cu that 11 Q. Do they both work cn the Linkedin pages or iz
12 document? 12 it just one of them?
13 . I'massuning it's my LinkedIn page. 13 A. I think predominantly it's Jessica on mine it
14 Q. Do you maintain your own LinkedTn page or is 14 they both do,
15  that done by your marketing group? 5 (Marked for identification as Opposer’s
18 A. That was two questions, no. i Exhibit No. 8.)
17 Q. HNo to both of them? 17 BY MR. BRRNARD:
18 A, It's no to the first ons. 18 Q. Do you recognize Bxhibit 67
18 Q. Does your marketing group -- did your marketing | 19 4. It appears to be a Linkedin page.
20 group set uwp that LinkedTn page? 20 Q. Is that the LinkedTn page for Dominien
21 A. They did set it up. 21 Iovestment Group?
22 Q. ind do they mmintain that? 22 A. It appears to be.
23 A, Yes, 23 Q. Can you go to the third page there and do you
24 Q. Do you make poste oz there on a reqular 24  gee uhere there's a little box arcund and an arrow
25 basis? 25 pointing to vhare it says Rock Solld investment?
Page 152 Page 153
1 A, Uh-huh, 1 A, Yes.
2 Q. Do you know who posted that? 2 Q. Whers do you use that?
3 B, lNo. 3 A.  Wherever we need to use it in the company.
4 @. The Dopinicn Investment Group LinkedIn pages, 4 0. Do you usa it as a txademark?
5 ig that also maintained by Jesmica? 5 A. M.
6 A. Yes, and Elizabeth and anyone else who is 6 Q. Do you use it in marketing?
7 involved. 7 A. Yes,
8 . Do you recsll applying for a trademark for B Q. Does it appear in any sorts of brochuras?
S TInvestment Grade Diamond? 3 A. It appears on that brechure that you already
10 A, We applied for something. I don't remember 1 handed me,
11 exactly what it was. n Q. Can you find that for me?
12 Q. Ilet me show you Exhibit 9 and ask if you can 12 A, It's right there (indicating).
13 identify that. 13 . Okay, got it,
14 {Marked for idemtificaticn as Opposer's 14 A, It's probably all throughout it too.
15 Exhibit Mo, 9.} 15 Q. Is Investment Grade Diamond ever uged as a
16 EBY MR. BARMARD: 16 company vame or is that just to idemtify a product?
17 Q. Dess that refresh your recollection sbout 17 A, Idon't dmew. I believe at times they'll use
18  applying for Investment Grade Diamond? 18 Dominion Irwestment Grade Diamonds. I don't kmow, It's
19 A, It would be a cuestion for my attormey because |19 right there,
20 his name is all over it. 20 Q. Got it. I'm sure you're aware of scme
21 Q. Do you have any recollection of thinking about |21 companies like Merosoft, that's a trademark but it's
22 using Icvestmant Grade Diamond at ona point? 22 also the name of the company.
23 A. It seems to mwe we did scmething like that, 23 I guess the question I'm asking, did you ever
24 Q. Are you still using that, the name Tnvestment 24 upse Invesment Grads Dismond has a trade name or is it
25 Grade Diamond? 25 just & trademark you use for a particular produch?
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Page 158 Page 159

1 A. To report to me or anybody in managewent if 1 deposition right now., There are some of these

2 there's been any confusion of which there has been 2 questions that I didn't get a lot of information on

3 ncpe, 3 but I'm hopeful that we will be able to get that by

4 @¢. Was there any e-mail or any kind of a written 4 working together to get through some of ther.

5 commmication that was sant cut regarding this issus? 5 Obvicusly I can't anticipate every guestion I'm

6 A. I don't recall anything being written. 6 going to agk but I'm just going to adjourn this for

7 Q. TYou dep't remember writing amy kind of an 7 now unless you have any questions,

8 imstructiom to amybody or question to any of the pesple 8 MR. TERRY: No.

9 in -- L MR. BARNARD: I'll arder,

10 L. ¥o, T try to communicats verbally as much as T 10 THE COURT REPORTER: Would you like a copy?

11 can with my people. 11 MR. TERRY: VYes, defirutely, PDF.

i2 Q. You paid that it would be -- is there any kind |12 {Thereupon, the deposition concluded

13 of a policy in tems of 1f samsbody was going to ba 13 at 12:55 p.m.)

14 encountering that kind of an issue in the figld about 14

15 reparting it up to managesment? 15
14 B, I don't understand the question. 16
17 Q. Are there amy sorts of, let's gay that you have |17
18 conmmers who are confused between two products that are |18

19 being offered, how would that normally be dealt with? 1%
20 B, Depending on what the confusion was, it would 20

21 typically be reported up the chain. 21

22 Q. Is there amy kind of a written policy that 22
23 addresses that situation? 23
24 A. No. 24
25 MR, BARNARD: I'mn going to adjourn the 25

Page 160 Page 161

1 CERTIFICATE OF OATH 1 STATE OF FLORIDA ]

2 2 COUNTY OF ST. LUCIE |}

3 STATE OF FLORIDA 5

4 COUNTY OF ST. LUCIE ) ! CERTIFICATE

5 = I, ROBIN J.P, RILEY, a Shortkand Reporter and
é 1, ROBIN J,P. RILEY, a Wotary Public of the 6 Notary Public of the State of Florida at Larga, caertify
7  Stare of Florida at Large, authorized to administer 7 that the foregoing depositicn cf Daryl Bank was

8 oathe, esrtify tbat Daryl Bank appeared before me and was 8  atenographically reported by me and ls a true and

g duly sworn on June B, 2015.
10 WITNESS my hand and official seal this [ accurate transcripticn ¢f said depositien of Daryl Bank.
11 16th day of June, 2015, 10 I certify further I aw neither attorney nor
12 11  ¢ounsel for, nor related Lo, nor employed by any of the
13 12 parties to the action in which the deposition is taken
% - 13 and, further, that I am not 2 relatlve or an employee of

ROBIN J.P. RILEY, CF
15 My Commissicn Expires: 14 any attorney or counsel emnpiloyed in this case, nor am I
{Notary Seal) May 9Th, 2016 i5 financizally intereated in the outcone of this acriom.
18 {This signature ia vealid only 16 DATED this 16th day of JLI!E{ z_g,,\-.';.
if signed in blue ink.) “7 e
5 ’ . oo 9 77 Lo,
= Ly (o, 19 ROBIN J.P. RILEY, CE 0
Or Froduced Identification_ X )

19 Type of Tdentification Produced - driver's | ¥
20 licenze 21
21 22

22 23
23
2a 24

25 25
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1BMONAs Nave snown sleady consisient growih throughou! mistory. Syainohzing
wealth, guahty, and love for centungs. diamonds are beconing wiaely wiowed as

an excellen! sowrce of investment dversification

Thor e g woery seaple econorae stdeaton fne conswenng cimontds o8 P of wou

swvestment portfolo  demand continues to expang while supnlies teman limitea

As purchasing power grows in tne buegonmng peononves of Crna a9e leaa, thee crizens
Bave gined a healihy appente for diamond jeweby  1esuling @ sioddy upwarg pressue
on dinmniri values  The economic outlaodos Ine this giabal domand to oestmam 1's OSSO VEe

trapctony well into the future.

Cin the hp sige G 19€ @GUATION, HRMAY COMPANEs a1y deeung Qlanal CRINonG sesernves,
and have not made sutheent discoveries Lo stay apoce of potental demand  We beliew:

Has only festhor enhances the potential fon long-retim Totore sppociation of damong
( £

Daminon Invesimen: Graae Diamonds can netp you nuile @ very aigh quatity aissiond
portioho tarough oue patented process as desconed witlin this kit Once you ve tiken tme
toread through the infaccation ket call o tol! ree numbet 1o starl a conversation wila one

ob o chamond consaltants

TThanks 1o an escalishing waste tor diamonds among the miadle ckiss e Ching and
Inaw. daimond pnces soared in 2011 increasing by 49% in the lirst nalt of 1he yem
bafare enang 19% up overall by the year's end.”

Dehorah Lo Jacobs Forbes, Fehroary 2012

A balanceo matkel over the aext tour years, with a growang gip vetween supply and
demand tonger term. The rough-tamond markel 15 gxoected Lo remam balanced fram
2013 though 2007 From 2018 anwara, as exisuing mines et gepleted ang no nagon
nevs Geposits come onhine, supply s expected to dechine, falling behind exoeciea
demand growih thal vall be doven by Ching India ana the US Qe tne next 10 yAsH
penad, supoly aaa oemnang are expectea to grow ad a comoaourd anneal rae of 2 09
and 51%, respecuvely.”

Yury Spekiorow Qlya Linde. Bart Cornelissen and Roststav Khomenko

the Global Dianond Report 2013 downey through the Value Cham - Baw Canntal,
August 27. 2013
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armaon fnvestment Grade Diamonds™ veas formea (o orovee om chenls wan tanginle and por-

.,Ff
;E

e Lt iirdd annct peolecnon o (e vesaneny portbahios Daeonag NVEETIY IS 0T Just tar mgn

ok

nel worth cheais im dact many ol our clienis are narg wOr-ang. overyaay neople who wiaot to orotect thoe

paper invesiments with anainle assets Now Dommion eiters them o wiable solubion

Fugis esseebnl 10 tes orocess. We inieno 1o earn yaue Dast by DRCoNg youwr asvouaie and pusising you
s learning cver yinng you need o snow about wisety svesting o mianonos We lve, breathe and fove s,

process ano we Duak you wit got great satusiacnion om ooas weole

In i eracie tted “LDiamonds Quietly Quloertarm  Damong ivesung New: -cated “diveeons gemana .
aoacing supply. pHces G1e on ne ase aaam atler 1he 1ecession. ana 1nounn o conanocly, damonds, «o

DAY 3 Wik BONIOE AL intliuon

tox Busmess News reports "Neghigible yick: on fixes meome investmoents and volatibey i the eyoty ma
kets are orving tae search far a relauvely stable mvestment tha! can pack some punch in selwng, The
wealty have oees turming to harg assets toy can enoy  aweshing in diamonas i a nata altermative.
Withincreasing glonal appetite for damontis and a imited number ol mning apesations. suoply and de

mant are working i the mvesior s tavor ana asving un poces

51-8910 www. Try




Case 2:16-mc-14021-JEM Document 8-9 Entered on FLSD Docket 02/04/2016 Page 113 of

WHY INVEST IN DIAMONDS?

s chents sec momonas as a sate naven. Diamonds are 60t o 50071 L0 MVESHIENT 4100 Wi 1Ocon
mend a 516 10 year mvestmen: penod Wae kaow of few alternatves that better protect the weath you

nave accunulzied faon econemee policy punbles and stock marxes ball and bear cycles

Diversification
ft's no secret tnal having a dwersibed nortfoho makes a ot of sease Having a wige aray of assets may
hirlo nutiginte your aske Pat senply 105 0ot prucenn 1o bave all vour egas vone baskor Asg that's wl ty adei

iy dsseis such an cnmonds o YO 01 tHabo s a cormnan sense awversiheaton Siraligy

Inflation Hedge

Masy people choose (0 own amondgs because they view & as a heoge agamsi the VEUTIRETINY UG ODwe
of the doliae: s tie 19206, 3200 wirrwer n the ot of o auenond or o pontes bl bBonghd o hae men s
sttt Smee then tatians of paped aallie:, have neen unnted by the 18 Tieasury bat ey can s pans dia

monas  (nas same cumond  preenaseo so many cecades ate. held s value ana vall <2 adiord you n e

men's suit taday Taal same S20 il nay alfora you a medioce ses ol ean butds e yvowr cell noone

Tangitile and Portahle

Untixe vaper investments. stocxs, bonds ano currency, diamonds are a physical, tangiote asset [hey have
a recogazed inlnnsic value. You can admire us value, you know iis exac: soecifications and they oon't
chimge, and you Lan holg a great deal of wealth aght i your nane Many investors ey this aspec: of

own:ng MOaMmaongs

Steady Growth, More Stable Than Precious Metals

Over the past decade, damono pnces are uo over 300%. While past perlormance cannel gquirantoe hiture
results, there are some hnancial exoerts who beheve diamond prices may roach new recorg nghs. Many
precious gom dnalysts telieve thal today's uneenam econoaac clenate could contnbute 1o o Turthor ssoan
warnond puces Demand lor hese asseis bas abways existea, and Lolike a pobhicly iraces siock. o
aiamond’s value has nover dropoee to zero. We aiso aporeciate ne staoility of aiamonds Whide most tan

gible asse! invesiors anomstand the long-term nature of [aer wvestmoents, many investors spuecidate n
golt 1na siver, wiien ieads 1o boom ang bust swings  Investing 1 Imonas tegrares o it more 5o0nistica

ton onud omework thac investing in gold, ut we think tmaos exocily what lenas 1o a wore stanle markes
strucivre Reao on 1o learn now 0w 10cess 15 0esignaes 1o give yau 1he greaiest opnoriuaty for a souna

lng-ter moanvestnieng
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WHAT ARE INVESTMENT GRADE DIAMONDS?

_~

Ai Domimion, we nave lierally rademarked the term "investment graae diamonos” {or the very soecific
rientioa of ereatng as mvestment elass of wnghie assels venose cuanty and wagee dentity can be
reamly venled. waen results in nigaes value, price ransparency anc better iqudity. We sepren the woria
for dumonds vathmn o nareow cut ang clacty range We beleve our focus ana patented process sigeaficantty

reunces ne "rose” and pace conlusion when maang such an importan invesient.
Our parameters for an Investment Grade Biamond:
= GIA Gradea, Taser insconen ana sealea i tampesr oot nackaging
 Roand, Whro
+ Color Grade:.  Coloress 1D Seougn b owiln no reainent.
¢ Ciunty  Flawloss sheasah Very Sliobtly Inlcoded (F1 Vs

» Cut o bscaliont io Very Good

- b
= Polish Lxeellend (o Very Goodd ‘: e 3
. -!;;:‘ k . > {’. _—
, \ o G TR o med
* Symmevy  bxcellen: (o Very Goad ’.‘__J" i J"“‘%‘i —_— L % )

* Fluorescence None o Fairg

= Conflict Free
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ne Koy 10 SUCCESS 1IN any invesiment stateay 1s 1o purchase your investmests at a 0nce tnat provides

the poteaual lor aporeciation

Yo must ne able 1o acheve oo ranspivency. assurance as o e

auality of your asset, loy ansacion cosls and hguidsy wien s e 1o sell e mvisimen:

Ow nethon of scaucing, vakang, seceng anag packagmg ou QIMMONAS 15 BaGue 1o 6 antd ees you assa

cnee that you are gething ne ansonia best service and value We e so conbinent nat o mvesiment

orocess offers vou o wigoe mvestmen; apportonidly that we patestoa 1

'hat you can expect
Do Your Homewark

Hove fun ronding o welisite ann olnet mierned
soues elatng to wvesang i damonds. Wo aleo
Have a seaeh feniue whien will enae you to nenuse
diamonds in our mventory 10 gel an uadestandong of
SurwvesTIe graoe mamend cnamciensocs By the
Wiy, W encoutage you lo compaie ow oHenngs 1o

loose amonids sies oy o compeitons

Let’s Get to Know Each Other

Contact us o anasge a consultaton by our GIA
frainnd diamono consultants We are your oava
cares, ang wan? 1o ensurp hat we understand yout
soecific onjecives. We can then ing the ainmaonos

tha: best hio your necos

The Big Decision
You have a cnoie either el us select o vackage ol
ctanondy for you baseo o your desned imvesiteoen.
amoun: o budo your own porfolio wsing oar mven

oy searcn fenture

Quality Assurance
Onee you have Maoe your seleciions, we senc each

dramona to GIA {0 graomo, aser engraving ana

vmine prool  packag .
— A

o a addihion, each % Fa
=N A

stone will comoe with an

vnoressive GIA (ac 4

g Fepori. wioich e . s

tenls and conlirms the =

diaamiona’s characiens
acs This process may requie up 10 two woeks, but
we beheve s viad o proviting you with assut

ance of tne gualty of the asset you've purcnasea

Delivery

Aller your miamonds have been graced and sealed,
wa olace Jwm i our peactdul banal crafied talian
jewelny nox and exoress snin fully nsurea 1o you i
mscree: pacdagieg. [aeonire process bom start 1o

[irnsn tyoically takes about thiee weeas
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FREQUENTL

How do | buy an investment diamond?

Cantact as oy our tolt fioe woember ane a8+ 10 speav witn one of 0w mamone conets O coasLitants

are GIA trawea and weed gualliod 1o belp you Doough the wvestmpet nigcecs

How do 1 select a diamond?
We wilk visi vt you about your specdic 1nvesiment 0mectives na your gesired mivesimen: amonn: YW
shizrr vl selecr Cnter 0ne o g momdie of sever sl clamonnds . Bosed on your preletenge All dimonads we se

bt wilt Inlwathe: are critessa as Inwestmens; Grace Diomonds

What forms of payment to you accept?
We accen: novsonin o castion < cnecks. wire transfers, and crede cam payments {we reguae a 3% lop tee

Greoit carg aurenasen). Unce yvour bunds eloar, we will siant the process ol gracing vour dhamaoed

How lony does it take to receive my diamonds?

You shoule exoect o tumaroundg time ol anout three weeks lrom the time you pay far your aamonas unbil
you recewve therm We waould iove o be sble (o have them 1o you mare cuickly. but tre quality assurance of
the GIA graaing and engraving 1s just too important 1o sk for tne saxe of urgency You can hold them for

the pexi tew decades and then lovingly pass 1em along 1o your heirs
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Mark MPT Terry
From: Daryl Bank <dbank@dominv.com>
Sent: Tuesday, March 17, 2015 11;19 AM
To: Mark MPT Terry
Subject: EXAMPLE

Calrina Davis Bunk
Managing Partner
Dominion Diamonds, LLC

zl

855-351-891

“A Rock Sofid Investment”
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LATHROP & GAGEwu»

DAVID R. BARNARD

DIRECT LINE: 816.460.5869

EMAIL: DBARNARD@LATHROPGAGE.COM
WWW.LATHROPGAGE.COM

2345 GrAND BOULEVARD, SUITE 2200
Kansas CITy, Missourl 64108-2618
PHONE: B816.252.2000

Fax: 816.292.2001

July 7, 2015

VIA EMAIL

Mark Terry

Office of Mark Terry, Esq.
801 Brickell Avenue

Suite 900

Miami, FL 33131

Re:  Opposition No. 91219616 - U.S. Application Serial No. 86/184,144 for
ROCK SOLID INVESTMENT
Matter No. 560658

Dear Mark:

This letter follows up on the deposition of Mr. Bank. As you are aware, he produced
only two documents in advance of the deposition. He produced no emails or other
communications regarding his use of the ROCK SOLID INVESTMENT mark in terms of
where, how and how broadly he has been using the mark. At the deposition itself, Mr.
Bank was the least cooperative witness I have seen in 19 years of taking depositions. He
did, however, admit to using the mark and providing access to sales information
incorporating the mark to the 200+ sales agents for Dominion Investment Group, LLC
(DIG) and Dominion Diamonds, LLC (collectively “Dominion™). Despite this fact, he
has failed to provide a great deal of information and documents Prudential specifically
requested that relates to his use of ROCK SOLID INVESTMENT. This letter details his
specific failures to provide information responsive to discovery requests prior to the
deposition. We expect and demand that these failures be remedied as soon as possible.

At a basic level, there was no indication from the deposition that Bank ever actually
searched any of his clectronic document systems for documents relating to his
development and use of ROCK SOLID INVESTMENT. He said he “did whatever was
requested” by Prudential’s document requests and yet was unable to provide any details
regarding when or where any search was actually performed. The failure to produce
documents confirms that he has ignored his obligations. We want confirmation from you
pursuant fo FRCP 26 that a proper search was done. This includes details regarding when

24116467v4




Case 2:16-mc-14021-JEM Document 8-9 Entered on FLSD Docket 02/04/2016 Page 129 of
184

Mark Terry
July 7, 2015
Page 2

the search was done, what electronic record systems were searched and what search terms
were used.

As to specific interrogatories and documents requests, Mr. Bank’s discovery deficiencies
include the following:

Interrogatory No. 2: Identify any entities with which the Applicant is affiliated,
partnered with, or possess an ownership interest in. For each entity identified,
state the Applicant’s position and provide a description of Applicant’s duties.

Mr. Bank failed to identify DIG despite disseminating ROCK SOLID INVESTMENT
sales materials to DIG’s sales staff. Prudential is entitled to know what other entities Mr.
Bank is affiliated with.

Mr. Bank indicated that he consulted with Raeann Gibson to obtain documents
responsive to our discovery requests. Communications to and from Ms. Gibson and other
documents generated by Ms. Gibson regarding the ROCK SOLID INVESTMENT mark

are responsive to at least the following:

Interrogatory No. 5: Describe the circumstances related to the selection and
decision to adopt Applicant’s ROCK SOLID INVESTMENT Mark and identify
all participants to that selection and adoption process.

RFP 4: All documents referring to Applicant’s selection and adoption of the
ROCK SOLID INVESTMENT Mark, including, without limitation, any
documentation of meetings or discussions held concerning the adoption of the
ROCK SOLID INVESTMENT Mark, any documentation relating to the reasons
for selecting the ROCK SOLID INVESTMENT Mark, and any documentation
relating to the consideration of other marks not selected or filed.

RFP 5: All documents relating to any opinion letters, searches, investigations, or
other analysis regarding the availability to Applicant or by Applicant of the
ROCK SOLID INVESTMENT Mark, including all documents concerning who
requested the opinion or search, when the opinion or search was requested, who
prepared the opinion, and the substance thereof.

RFP 6: All documents referring to Applicant’s ROCK SOLID INVESTMENT
Mark, including without limitation, all notes, correspondence, internal
memoranda, searches, surveys, email, or any other electronically or digitally
stored documents.

24116467v4
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All of these communications should be produced.

Mr. Bank also indicated that at least Brad Sperling, Jessica Burford, Elizabeth Greco, and
Catrina Davis were responsible for the marketing and/or sales of the products and
services under the ROCK SOLID INVESTMENT mark. Communications either sent or
received by these individuals, as well as other documents generated by them pertaining to
the use and marketing of the ROCK SOLID INVESTMENT mark, are responsive to at
least the following:

RFP 5: All documents relating to any opinion letters, searches, investigations, or
other analysis regarding the availability to Applicant or by Applicant of the
ROCK SOLID INVESTMENT Mark, including all documents concerning who
requested the opinion or search, when the opinion or search was requested, who
prepared the opinion, and the substance thereof.

RFP 10: All documents relating to or disclosing the manner in which Applicant
distributes promotional materials that advertise or promote the services stated in
the services description of the application for the ROCK SOLID INVESTMENT
Mark.

RFP i4: All documents and records relating to, referring to, or documenting: (a)
the date of adoption and first use of Applicant’s ROCK SOLID INVESTMENT
Mark; (b) the geographic areas in which Applicant’s services have been offered;
(c) the individuals, retail stores, or other purchasers to whom Applicant’s services
have been or are offered; and (d) the last date upon which Applicant’s services
were marketed or offered.

RFP 15. All documents and records relating to, referring to, or documenting
Applicant’s anticipated first use of Applicant’s ROCK SOLID INVESTMENT
mark in commerce, if Applicant has not yet used the ROCK SOLID
INVESTMENT Mark in commerce in the United States.

RFP 16: All documents referring to, relating to, or documenting Applicant’s
development of any logos or packaging bearing the ROCK SOLID
INVESTMENT Mark.

RFP 17: All documents and records referring to, relating to, or documenting the

activities undertaken by Applicant in preparation for use of the ROCK SOLID
INVESTMENT Mark.

24116467v4
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REP 18: All documents concerning any and all variations of Applicant’s ROCK
SOLID INVESTMENT Mark that Applicant is using or intends to use in the
future.

RFP 19: All documents referring to, relating to, or documenting the amount (in
U.S. dollars) that Applicant has spent developing, promoting, marketing, or
advertising the goods and services bearing or intended to bear Applicant’s ROCK
SOLID INVESTMENT Mark.

RFP 20: All documents disclosing the amount (in U.S. dollars) that Applicant has
received as a result of offering services under Applicant’s ROCK SOLID
INVESTMENT Mark form the date of first use of the ROCK SOLID
INVESTMENT Mark to the present time, if any.

RFP 21: All documents concerning or identifying the customers or potential
customers to whom Applicant’s services bearing the ROCK SOLID
INVESTMENT Mark are promoted, or to whom Applicant intends to promote
such services in the future.

RFP 24: All documents concerning or embodying any license, agreement, grant
of permission, or assignment that involves or relates to Applicant’s ROCK
SOLID INVESTMENT Mark.

RFP 25: Documents disclosing the principal media by or in which Applicant
promotes, or intends to promote, the services described in the application for the
ROCK SOLID INVESTMENT Mark.

RIP 32: All documents and records relating to, referring to, or documenting
Applicant’s prior use, current use, or intent to use the ROCK SOLID
INVESTMENT Mark with financial and investment services.

RFP 33: Produce specimens of all labels, tags, decals, stickers, packaging,
containers, ad slicks, price lists, displays, and/or point-of-purchase promotional
malterials which are, have ever been used, or will be used in the future in
connection with the offering for sale or sale of products or services by Applicant
bearing the ROCK SOLID INVESTMENT Mark.

RIFP 34: All document concerning or identifying the trade channels through

which Applicant has sold, is currently selling, or intends to sell Applicant’s
Services under the ROCK SOLID INVESTMENT Mark or any variation thereof.

24116467v4
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RFP 35: All documents referring to, relating to, or documenting any studies,
surveys, or other research conducted by or on behalf of Applicant regarding the
current or potential consumers of products or services that are sold or will be sold
under the ROCK SOLID INVESTMENT Mark.

Mr. Bank indicated that there are agents working for DIG and other companies under the
Dominion group who have access to marketing brochures and have permission to use
marks of the related companies. Agreements entered into by these agents and/or policies
provided to them with regard to the ability fo use any and all of the Dominion trademarks
and/or service marks are responsive to at least the following:

Interrogatory No. 19: State whether Applicant has ever granted or discussed
possibly granting to any person or entity authorization or license to use
Applicant’s ROCK SOLID INVESTMENT Mark or any variation thereof. If so,
identity to whom the authorization or license was made, the date it was granted,
and the circumstances surrounding such authorization or license, including
duration of permitted use, and the business, goods, or services for which
authorization or license was granted.

RFP 24: All documents concerning or embodying any license, agreement, grant
of permission, or assignment that involves or relates to Applicant’s ROCK
SOLID INVESTMENT Mark.

For many of the requests above, Mr. Bank objected that the requests were unduly
burdensome. At the deposition, however, he was unable to identify any specific burden
associated with producing these documents. Accordingly, the objection is meritless.

For the reasons set forth above, we request all information and documents responsive to
at least the discovery requests identified above be produced to us no later than July 21,
2015.

In his interrogatory responses and during his deposition, Mr. Bank admitted that ROCK
SOLID INVESTMENT is merely descriptive of the precious stones aspect of his
business. Accordingly, Prudential plans to file a motion for leave to file an amended
petition asserting this additional ground challenging the application. Please let us know if
you consent to the motion.

In order to provide Mr. Bank with sufficient time to remedy these failures, gather and
produce the above-requested documents and information, for Prudential to do follow-up
discovery and to permit time for the Board to rule on the amended petition motion, we
request your consent to extend the deadline for close of discovery from August 10, 2015

24116467v4
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to October 10, 2015. If you are amenable to the extension, we would also request the
Board to move the remaining deadlines as follows:

Event Old Deadline New Deadline
Plaintiff’s Pretrial Disclosures 09/24/2015 11/24/2015
Plaintiff’s 30-Day Trial Period Ends 11/08/2015 1/08/2016
Defendant’s Pretrial Disclosures 11/23/2015 1/23/2016
Defendant’s 30-Day Trial Period Ends 01/07/2016 3/07/2016
Plaintiff’s Rebuttal Disclosures 01/22/2016 3/22/2016
Plaintiff’s 15-Day Rebuttal Period Ends 02/21/2016 4/21/2016

We will file the request to amend the scheduling order once we receive your approval of
the above. Please let us know if you have any questions or would like to discuss. We
look forward to receiving your response to the proposals in this letter as soon as possible.

Very truly yours,

LATHROP & GAGE LLP

David R. Barnard

DRB/DPG

24116467v4
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Mueller, Terry L.
From: Barnard, David
Sent: Tuesday, July 07, 2015 3:17 PM
To: Mark Terry (mark@terryfirm.com)
Cc: Meriwether, Luke M.; Gonzales, Donna P.; Mueller, Terry L
Subject: Prudential/Rock Solid Investment

Mark, we are in the process of getting subpoenas ready for 30(b}(6) depositions of Dominion Investment Group and
Dominion Diamonds, as well as subpoenas for Catrina Davis, Elizabeth Greco and Doug Dunn. We are looking at the
week of August 3 for the document productions and depositions. Please confirm that you will be serving as the attorney
for these entities and individuals and that the witnesses are available that week. We will be sending you the formal
notices soon.

Dave

David Barnard

LATH R{::,P Chairman, Intellectual Property Litigation Teams
' 2345 Grand Blvd., Suite 2200 | Kansas City, MO 64108-2618

& GAGEIIF' P: 816.460.5869 | F: B16.292.2001 | DBarnard @ ATHROPGAGE.CCM

bio: www.lathropgage.com/dbarnard | www.lathropgage.com
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Mueller, Terry L.
From: Barnard, David
Sent: Thursday, July 16, 2015 10:33 AM
To: Mark Terry (mark@terryfirm.com)
Cc: Mueller, Terry L.; Meriwether, Luke M.; Gonzales, Donna P.
Subject: Prudential/Rock Solid Investment opposition - subpoenas of Greco, Davis and Dominion
Diamonds, LLC 30(b)(6)
Attachments: 2015-07-14 Prudential Subpoena_Davis (Official).pdf; 2015-07-14 Prudential

Subpoena_Dominion Diamond (Official).pdf; 2015-07-14 Prudential Subpoena_Greco
(Official).pdf

Mark, this follows up on my 7/7 email re scheduling depositions. Attached are subpoenas for Dominion Diamonds,
Elizabeth Greco and Catrina Davis. Please let me know if you are representing them and if you will accept service.

Dave

David Barnard
LAT[_E ROP Chairman, Intellectual Property Litigation Teams
’ = 2345 Grand Blvd., Suite 2200 | Kansas City, MO 64108-2618
& GAGEIIF P: 816.460.5869 | F: 816.292.2001 | DBarnard @I ATHROPGAGE.COM
bio: www.lathropgage.com/dbarnard | www.lathropgage.com
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UNITED STATES DISTRICT COURT

for the
Southem District of Florida
The Prudential Insurance Company of America )
Plaintiff )
V. ) Civil Action No. Opp Na. 21219616 (Trademark
Dary! Bank ) Trial and Appeal Board
)
Defendant )

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: Elizabeth Greco, 2710 SW Port 8t. Lucie Blvd., Port St. Lucie, FL 34953

(Mame of person to whom this subpoena is directed)

d Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify ata
deposition to be taken in this civil action. If you are an organization, you must designate onc or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or

those set forth in an attachment:

Place: rirst Choice Court Reporiing Date and Time:
500 S. Australian Ave, Suile 500 .
West Palm Beach, FL 33401 - UGIENE0nSM001pm

The deposition will be recorded by this method: _ Stenographic

d Production. You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material: See Exhibit A

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subjectte-asubpoena; and Rule 45(¢) and (g}, relating to your duty to
respond to this subpoena and the potential consequences Hoing so.

Date; jUL 1 L} 2[”5

OR

Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (wame of party)
The Prudential Insurance Company of America , who issues or requests this subpoena, are:

David R. Bamnard (dbamard@lathropgage.com), Luke M. Meriwether (imerwether@lathropgage.com), Donna P. Gonzales
(dgonzales@lathropgage.com), Lathrop & Gage LLP, 2345 Grand Blvd., Ste 2200, Kansas City, MO 84108; §16-262-2000

Notice to the person who issnes or requests this smbpoena )
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is divected. Fed. R. Civ. P. 45(a)(4).
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Civil Action No. Opp No. 91219616 (Trademark

PROOF OF SERVICE
(This section should not be filed with the court unless requived by Fed. R. Ciy. P. 45.)

I received this subpoena for (ame of individual and title, if uny)
on (date}

O 1 served the subpoena by delivering a copy to the named individual as follows:

on {daiz) yor,

B3 1retumnsd the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are § _ ) ) for travel and § for services, for a total of § 0.00

1 declare under penalty of perjury that this information is true.

Date:

Server's signature

Prinied name and title

Server's address

Additional information regarding atiempted service, etc.:
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Federal Rule of Civil Procedure 45 (c), (d), (¢), and (2) (Effective 12/1/13)

{¢) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person 1o attend & trial, hearing, or deposition only as follows:
{A) within 100 miles of where the person resides, is employed, or
regularly transacts bosiness in person; or
(B) within the state where the person resides, is employed, or regularly
Iransacts business in persen, if the person
{i) is a party or a party’s officer; or
(i) is commandex to attend a trial and wonld not incur substantial
expense.

{2) For Other Discovery. A subpoena may command;

(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

{B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to 2 Subpoena; Enforcement.

(1) Avolding Undue Burden or Expense; Sanctions. A party or atterney
responsible for issuing and serving a subpoena must take reasonable steps
10 avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost camings and reasonable attomey’s fees—on a party or attorney who
fails to comply.

(2) Commmand to Produce Materinls or Permit Inspection.

(A} Appearance Not Required. A person commanded to produce
documents, eleclmnwally stored information, or tangible things, or ip
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commended to appear for a deposition,
hearmyg, or trial.

(B} Objections. A persan commanded to produce documnents or tangible
things or to permit inspection may serve on the party or attorney desi
in the subpoena a written objection to inspecting, capying, testing, or
sampling any or all of the materjals or to inspecting the premises—or to
producing electronically stored information jn the form or forms requested.
The abjection must be served before the earlier of the time spemﬁed for

compliance or 14 days after the subpoena is served. If an objection is made,

the following rules apply:

(i) At any time, on notice to the comemanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(i} These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

{3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that

(1) fails to allow a reasonable time to comply;

{ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(jis) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

{iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidentizl research, development,
or commercial information; or

(i} disclosing an unretained expert’s opinion or informatien that does
not describe specific ocommences in dispute and resuits ﬁ'om the expert’s
study that was Dot requested by a parly.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d}3XB}, the court may, instead of quashing or
modifying a subpoenz, order appearance or production under specified
conditions if the serving party:

(i} shows 2 substanitial need for the testimony or material that cannot be
otherwise met without undue hardship; and
{ii) ensures that the subpoenaed person will be reasonably compensated.

(¢) Duties in Responding to a Subpoena.

(1) Producing Documents or Electrenically Stored Iniformation. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to & subpoena to produce documments
st pro<duce them as they are kept in the ordinary eourse of business or
must organize and label them to correspond to the categories in the demand.

(B) Form jor Producing Electronfeally Stored Information Not Specified.
H a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electranically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

m ible Electr Iy Stored Injormation. The person
responding need not provide discovery of electronically stored information
from sources that the person identifics as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. I that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(bH2)(C). The court may speeify conditions for the discovery.

(2} Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparaticn
material mmast:

() expressly make the claim; and

(iI) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
uptil the claim is resolved; must take reasonable steps to retvieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

() Contempt.

The court for the district where complianceé is required—and also, after a
maotion is transferred, the issning court—may hold in contempt a person
who, having been served, fails withont adequate excuse to obey the
subpoena or an order related to it.

For access Lo subpoena materials, ses Fed. R. Civ. P. 45(s) Committes Note (2013).




Case 2:16-mc-14021-JEM Document 8-9 Entered on FLSD Docket 02/04/2016 Page 141 of
184

AC B8A (Rev. 02/14) Subpoena to Testify at a Deposition in a Civil Action

UNITED STATES DISTRICT COURT
for the

Southern District of Florida

The Prudential Insurance Company of America )
Plainiff )
V. ) Civil Action No. Opp No. 91219616 (Trademark
Dary} Bank ) Trial and Appeal Board
)
Defendant )

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: Dominion Diamonds LLG, ¢/o Daryl G. Bank, 2710 SW Port St. Lucie Blvd., Port 8t. Lucie, FL 34953

(Name of person to whom this subpoena is directed)

E{ Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify ata
deposition to be taken in this civil action, If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

See Exhibit A

Place: First Choice Court Reporting Date and Time:
500 8. Australian Ave, Suite 600 .
West Palm Beach, FL 33401 08/04/2015 9:00 am

The deposition will be recorded by this method: _ Stenographic

E{ Production: You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material: See Exhibit A

The following provisions of Fed. R. Civ. P. 45 are atiached - Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subiett b, a subpoena; and Rule 45(¢} and (g), relating to your duty to
respond to this subpoena and the potential conseqyénces of not doing so.

JUL 1% 2055

CLY

Date: M. Lal'l ore

OR

ture of Clerk or Reputy Clerk Attorrey’s signature

‘The name, address, e-mail address, and telephone number of the attomey representing name of party)
The Prudential Insurance Company of America , who issues or requests this subpoena, are:

David R. Bamard (dbamard@lathropgage.com), Luke M. Meriwether (Imeriwether@lathropgage.com), Donna P. Gonzales
{dgonzales@lathropgage.com), Lathrop & Gage LLP, 2345 Grand Bivd., Ste 2200, Kansas City, MO 64108; 816-292-2000

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to

whom it is directed. Fed. R. Civ. P. 45(a)(4).
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Civil Action No. Opp No. 91219616 (Trademark

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date)

(3 1served the subpoena by delivering a copy to the named individual as follows:

on (date} ,or

3 1returned the subpoena unexecuted becanse:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My feesare $ for travel and $ for services, for a total of § 0.00

I declare vnder penalty of perjury that this infotmation is true.

Date:

Server’s signature

Printed name and tile

Server’s address

Additional information regarding atternpted service, etc.:
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Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

{c) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to atiead a trial, hearing, or depasition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
(i) is 2 party or a parly’s officer; or
(ii} is commanded to attend a trial and would not incur substantial
eXpense,

(2) For Other Discovery. A subpoena may command:

{A) production of documents, clectronically stored information, or
tangibie things at a place within 100 miles of where the pesson resides, is
employed, or regularly transacts business in person; and

(B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attomey
responsible for jssuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpuena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost eamings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

(2) Commmand to Produce Materials or Permit Inspection.

{A) Appearance Not Reguired. A person commanded to produce
docnments, electronically stored information, or tangible things, orto
permit the inspection of premises, need not appear in person at the place of
production or inspection umless also commanded to appear for a deposition,
hearing, ortrial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attomey designated
in the subpoena a written ebjection to inspecting, copying, testing, or
sampling any or all of the materials or fo inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the tima specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the copnmanded person, the serviog party
may move the court for the district where compliance is required for an
order compelling production or mspection,

(i) These acts may be required only as directed in the order, and the
order must protect a person whe is neither a party nor a party”s officer from
significant expense resulting from compliance.

(3) Quasking or Modlfying a Subpoena.

(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:

() fails to aliow a reasonable time to comply;

(if) requires 2 person to comply beyond the geographical Hmits
specified in Rule 45(c);

{iif) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv} subjecis a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by s

subpoena, the court for the district where compliance is required may, on
motion, quash or medify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development,
or commercial information; or

(i) disclosing an unretained expert’s opinion or information that dees
not deseribe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45{d}(3){B), the court may, mstead of quashing or
maodifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without imdue hardship; and
{ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Yuties in Responding to a Subpoena.

(1} Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Docuitents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ondinary course of business or
must erganize and label them 1o comrespond to the categories in the demand.

(B) Form for Producing Electronicalfy Stored Information Net Specified.
If a subpoena does not spesify a form for producing electronically stored
information, the person responding mmst produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C} Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in mure than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burdea or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the Iimitations of Rule

26{b)2){C). The court may specify conditions for the discovery.

{2) Claiming Privilege or Protection,

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:

(D) expressly make the claim; and

(i) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protested, will enable the parties to assess the elaim.

(B) Information Produced. If information produced in response to a
subporena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the ¢laira and the basis for it, After being
notified, a party must prompily retum, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
mformation if the party disclosed it before being notified; and may promptly
preseat the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g} Contempt.

The court for the district where compliance is required—and also, after 2
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails withont adequate excuse to obey the
subpoena or an order related to it. |

For access to subpoena materials, see Fed, R, Civ. P, 45(a) Committee Note {2013).
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UNITED STATES DISTRICT COURT

for the
Southern District of Florida
The Prudential Insurance Company of America )
Plaingiff )
v. ) Civil Action No. Opp No. 91219616 (Trademark
Daryl Bank ) Trial and Appeal Board
)
Defendant }

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

"To: Catrinia Davis, 2710 SW Port St. Lucie Bivd., Port St. Lucie, FL 34953

(Name of person to whom this subpoena is directed)

d Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a
deposttion to be taken in this civil action. If you are an organization, you must designate one or mare officers, directors
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

>

Place;: First Choice Court Reporting Date and Time:
500 8. Australian Ave, Suite 600

West Palm Beach, FL 33401 08/03/2015 9:00 am

The deposition will be recorded by this method; _ Stenographic

ﬂ,Producrion: You, ot your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material: See Exhibit A

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;

Rule 45(d}, relating to your protection as a person subjee

respond {o ﬁ's sybpoena and the potential consequep
iR

]

Date:

OR

/1

-— -'A
Signature of Clerk or Dep:)fy Clori—" Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (name of party)
The Prudential Insurance Company of America , who issues or requests this subpoena, are:

David R. Barnard (dbamard@lathropgage.com), Luke M. Meriwether (Imeriwether@lathropgage.com), Donna P. Gonzales
{dgonzales@lathropgage.com), Lathrop & Gage LLP, 2345 Grand Blvd., Ste 2200, Kansas City, MO 64108; 816-292-2000

Natice to the persor who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whomn it is directed. Fed. R. Civ. P. 45(a)(4).
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Civil Action No. Opp No. 81212616 (Trademark

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed, R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if amy)

on (date)

O I served the subpoena by delivering a copy to the named individual as follows:

On (date) ;or

3 Ireturned the subpoena unexecuted because;

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents,  have also
tendered to the witniess the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are § for travel and § for services, for a total of §

I declare under penalty of perjury that this information is true.

Date:

0.00

Server's signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:
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Federal Rule of Civil Procedure 45 (c), (d). (e), and (g) (Effective 12/1/13)

(<) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
(i) is a party or a party’s officer; or
(i} is commanded to attend a trial and would not incur substantial
expense.

(%) For Other Discovery. A subpoena may command:

(A) praduction of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

(B) inspection of premises at the premises to be inspected.

{d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable altorey’s fees—on a party or attomey who
fails to comply.

(2y Command to Produce Materials or Permit Inspection.

‘(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to pernit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing clectronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(1) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(i} These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where
compliance is required must quash or medify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ii} requires 2 person to comply beyond the geographical limits
specified in Rule 45(c);

(iii} requires.disclosure of privileged or other protecied matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

{B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development,
or commercial information; or

(H} disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s

-shudy that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)}(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without vndue hardship; and
(i) ensures that the subpoenaed person will be reasonably compensated.

() Dufies in Responding to 2 Subpoena.

(1) Preducing Documents or Electronically Stored Tnformation. These
procedures apply to producing documents or electronically stored
information:

(A} Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand,

(B) Form for Producing Electranically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronicaily stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifics as not reasonably accessible becanse
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost, If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good canse, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Ciniming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enabie the parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a ¢laim of privilege or of protection as
trial-preparation materjal, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly retum, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the ¢laim. The person who
produced the information must preserve the information untit the claim is
resolved.

(g) Contempt.

The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

A

For access 10 subpoena materials, see Fed. R. Civ. P. 45(z) Commitiee Note (201 3).
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Serial No. 86/184,144

For the Mark: ROCK SOLID INVESTMENT
Filed: February 4, 2014

Published in the Official Gazette: August 5, 2014

The Prudential Insurance Company of America

Opposer
Opp. No. 91-219,616

v

Daryl Bank

i T S NN N - -

Applicant

United States Patent and Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

DECLARATION OF ELIZABETH MCINTYRE

I, Elizabeth Mclntyre, do hereby give the following declaration:

1. I 'am 38 years of age and have personal knowledge of the matters set forth in this
Declaration and testify hereto under penalty of penjury.

2. I 'was hired by Opposer, The Prudential Insurance Company of America, to serve
subpoenas in this case.

3. I am employed as Process Server by Baker Street Investigations Inc, but work
with HPS Process Service and Investigations, Inc.

4. On July 17, 2015, HPS Process Service received a subpoena to be served upon
Dominion Diamonds, LLC (“Dominion Diamonds™), ¢/o Daryl G. Bank at the Dominion

Diamonds office at 2710 S.W. Port St. Lucie Boulevard, Port St. Lucie, Florida 34953,

24405509v1
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4. On July 17, 2015 at 2:30 p.m., I attempted service at Dominion Diamonds’
business address. 1 was met by a young lady, while I was in the waiting room. I toid her I had
documents for Daryl Bank, Catrina Davis, and Elizabeth Greco. She said they were all out of the
office. She further explained that most of the employees are out, since it was a Friday afternoon,
and suggested [ come back on Monday.

5. On July 20, 2015 at 9:55 am., I again attemnpted service at Dominion Diamonds’
office. Another lady in her 50°s was at the front desk. As I approached the desk, she started
shaking her head. 1 asked whether Mr. Bank, Ms. Davis, or Ms, Greco were there. She told me
that they were not in. She also said that Mr. Bank and Ms. Davis were never there, because
“they travel a lot.” She said she did not know when they will be in the office again, then turned
around and left.

6. After attempting service twice, it became apparent to me that we needed to serve
Mr. Bank and Ms. Davis at their residence. I asked my supervisor, Marcia Gillings, to attempt

service the following day.

I swear that the foregoing is the truth under penalty of perjury.

Date 7//5@!/5 Elalitd )

I:ZTirzabel Mcintyre
Process‘Server #10-21
Baker Street Investigations

24405509v1
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STATE OF FLORIDA )
)SS

COUNTY OF flggln )
On this, 3{’)Wday of m :20;@— before me personally appeared

Ehizabeth McIntyre, to me knovﬁn to be the person described in and who executed the foregoing
instrument, and acknowledged that she executed the same as her free act and deed.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my official seal
in the County and State aforesaid, the day and year first above written.
L B F MY COMMISSION # EE 130951

" EXPIRES Novermber 15, 2015 i é]‘/ 7 (

(407} 388-0153 FbﬁﬁamarySsrvige.mm / s No v; guugﬁej
My Commission Expires:

3«"‘"‘% MARCIA GILLINGS

LN w3
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Serial No. 86/184,144

For the Mark: ROCK SOLID INVESTMENT
Filed: February 4, 2014

Published in the Official Gazette: August 3, 2014

)
The Prudential Insurance Company of America )
)
Opposer )
) Opp. No. 91-219,616
V. )
)
Daryl Bank )
)
Applicant )
)

United States Patent and Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

DECLARATION OF MARCIA GILLINGS

I, Marcia Gillings, do hereby give the following declaration:

1. 1 am 68 years of age and have personal knowledge of the matters set forth in this
Declaration and testify hereto under penalty of perjury.

2. I was hired by Opposer, The Prudential Insurance Company of America, to serve
subpoenas in this case.

3. I am the owner and operator of Baker Street Investigations, a fully-licensed
private investigation and process service firm in Stuart, Florida. | opened this business in 1986

and since that time have been a full-time private investigator and process server.

24384257v1
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4, } am originally from England. [ attended university at Kettering College. [ then
served as a “Bobbie™ in the British police, including Her Majesty’s Detective Service.
Specifically, I served as a police sergeant in Warwickshire, England from 1967-1976.

5. I work with HPS Process Service and Investigations, Inc. On July 17, 2015, HPS
Process Service received a subpoena to be served upon Dominion Diamonds, LLC, ¢/o Daryl G.
Bank at the Dominion Diamonds office at 2710 S.W. Port St. Lucie Boulevard, Port St. Lucie,
Florida 34953. Another process server from my office, Elizabeth “Beth” Meclntyre (PS #10-21)
attempted service at the business address. but was unable to complete service on Mr. Bank was
not in the office. She believed that they were unhelpful and were not being truthful.

6. I then went to serve the subpoena on Mr. Bank at his home, 814 Saint Julien
Court, Port St. Lucie, Florida 34986. I was wearing a dress and my badge identifving me as a
process server. Attached to as Exhibit 1 is an image of me wearing the same outfit and badge
that [ wore on the day I served Mr. Bank.

7. [ knocked on the door. No one answered. 1then waited in my vehicle, which was
parked on the road. During this time, I called Beth Mcintyre from my mobile phone.

8. A small boy about 8 years of age came out of the house walking a dog. I talked
with the boy. I asked if his parents were inside. He said his mother was. He also confirmed that
her name was Catrina. [ was aware that Mr. Bank’s wife was Catrina Davis. The boy went
inside, came out and said his mother was in the shower. I asked the boy to have his mother come
to the door.

9, The boy went back inside and after some time, came out and said his mother was

net home. I explained to the boy that I was from the court, that { had documents for his

24384257y
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mother, and that it was important to tell her to come outside. The boy went back inside the home
and did not come back out.

10. The boy left the front door open. I could see him and a younger girl walking back
and forth inside. 1 did not see any adults inside. | assumed that either the children had been left
alone or, more likely, that Ms. Davis was inside and was refusing to come to the door to accept
the subpoenas.

1. Asno one came out, [ went back to my car and viewed the home from my vehicle
with the passenger window down.

[2. After a few minutes, a white sedan came into the driveway and pulled into the
garage. Mr. Daryl Bank was driving the car. I was able to identify him based on a picture on his
website. [ was also familiar with Mr. Bank, as [ had served process on him for a different action
before.

13.  As Mr. Bank exited his vehicle. 1 went toward Mr. Bank and shouted to him
letting him know that I was a process server and was there to serve him legal papers. He then
closed the garage door while I was standing about six feet away from him, still on the driveway.

14. I then went to the front door which was still open and threw both subpoenas
inside the front door and informed Mr. Bank in a loud voice that he had been served. The papers
landed approximately 8 to 10 inches inside the house. [ did not step inside the house.

15. As ] was about to leave, I saw Mr. Bank coming toward the door. I picked up the
papers and was about to hand them to him and explain their contents when | saw he had a gun
pointed at me. Specifically, it was a handgun. He had his arm completely outstretched and was
pointing it right at me. Mr. Bank held the gun on me and was yelling at me to get off of his

property and that [ was trespassing. Mr. Bank also called me a “whore.”

24384257y
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16. Mr. Bank continued to walk forward. [ iramediately turned, dropped the papers,
and walked back toward my car. As I started my vehicle, I saw Mr. Bank running toward my
vehicle in a menacing manner carrying the papers I had dropped. I did not know whether he still
had the gun. Mr. Bank ran to the passenger side window as | was starting the car and threw
some of the papers into my car. I threw them back out of the window and drove away. At all
times during the incident, Mr. Bank appeared to be enraged and out of control.

17. I immediately called 911 to report the incident and was advised to go to Port St.
Lucie police station to make a full report. I did so. A true and accurate copy of that report is
attached to this Declaration as Exhibit 2. Also attached as Exhibit 3 is the Affidavit of Servi