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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

 
 Opposition No. 91219179 

 
Serial No.  86031633 

 
                
SPLIETHOFF'S BEVRACHTINGSKANTOOR B.V.,     
                          
Opposer,                            
               
v.                   
                          
UNITED YACHT TRANSPORT LLC.,           
               
Applicant.               
___________________________________________/     
 

OPPOSER'S MEMORANDUM OF LAW IN  
OPPOSITION TO MOTION TO COMPEL   

 
Opposer SPLIETHOFF'S BEVRACHTINGSKANTOOR B.V. ("Spliethoff"), by and through 

its undersigned counsel, pursuant to 37 C.F.R. 2.127, hereby files this memorandum of law in 

opposition to Applicant's Motion to Compel, and respectfully states as follows:  

I. INTRODUCTION  

A. Background Facts  

On October 15, 2013, through an Asset Purchase Agreement, Spliethoff acquired the yacht 

transport business Dockwise Yacht Transport LLC, a division of a larger Dockwise entity.  

Spliethoff purchased Dockwise's yacht transport business operations, including Dockwise's 

dedicated yacht transport vessels, the M/V Yacht Express and the  M/V Super Servant 4, customer 

contracts and other assets and also obtained assignments of Dockwise's rights in the mark UNITED 

YACHT TRANSPORT (the "Mark"). In the instant proceeding, Spliethoff claims superior rights in 

the mark UNITED YACHT TRANSPORT arising from Dockwise's priority use of the Mark, use 
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which includes but it not limited to Dockwise's public, deliberate and continuous display of the Mark 

on its mammoth and distinctive yacht transport vessels in 2012 and 2013.   

Dockwise's sale of its yacht transport business to Spliethoff in mid-October 2013 was the 

culmination of several years of effort by Dockwise, a company primarily engaged in the heavy-lift 

business, to dispose of its yacht transport division.   

In November 2011, Dockwise entered into a Letter of Intent to sell its yacht transport 

business to an investor group led by Coby Enterprises which also included Dockwise Yacht 

Transport's President Clemens Van der Werf and other individuals. (See Exhibit "A"  hereto). The 

proposed transaction prohibited the Purchaser from using the name "Dockwise" after the closing, 

required the removal of all Dockwise marks from the assets sold and required Dockwise to transfer 

its rights in the marks "UNITED YACHT TRANSPORT" and "DYT" to the Purchaser for use by the  

acquiring entity.  (See Exhibit "B" hereto: draft Sale and Purchase Agreement,  Clauses 7.2.1 – 7.2.4 

at pp. 22 and 23).1  

In early February 2012, Dockwise's yacht transport vessel, the M/V Yacht Express, entered 

dry dock in Tampa, Florida where Dockwise changed the name on the vessel's sidewalls from 

"DOCKWISE YACHT TRANSPORT" to "UNITED YACHT TRANSPORT." (See Composite 

Exhibit "C" hereto). Thereafter, the vessel continued its usual operations of worldwide yacht 

transport with the Mark conspicuously displayed on its sidewalls.   

                                                 
1   Clause 7.2.4 stated, in pertinent part:  

… Dockwise Transport shall as soon as practical after the Closing but in any event 
before 1 July 2012, procure that the Purchaser will be granted full ownership or 
license for the permanent use of the name "United Yacht Transport" and "DYT", and 
that the domain name "yacht-transport.com" will be transferred to the Purchaser.  
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By March 2012, the proposed sale of Dockwise's yacht transport business had progressed to 

the circulation of a draft Sale and Purchase Agreement, between the Purchaser UYT HOLDING 

COŐPERATIEF U.A., comprised of Coby Enterprises, LLC and Valkor, LLC, and Sellers 

DOCKWISE TRANSPORT B.V., SUPER SERVANT 3 B.V., SUPER SERVANT 4 B.V. AND 

YACHT EXPRESS B.V. (See Exhibit "B" hereto). The stated purchase price for the sale of the 

business, yacht transport vessels and other assets was over $40 Million. (Exhibit "B" hereto at 13 – 

14). The draft Agreement, at Clauses 7.2.1 and 7.2.4, prohibited the Purchaser from doing business 

under the name "DOCKWISE" and required the Seller (Dockwise) to grant Purchaser "full 

ownership or license for the permanent use of the names "UNITED YACHT TRANSPORT" and 

"DYT." (See Exhibit "B" hereto at pp. 22 and 23). The draft Agreement provided for a closing date 

of June 1, 2012. (See Exhibit "B" hereto at 19).  

The proposed transaction between Dockwise and the Coby Enterprises group did not take 

place. Nonetheless, Dockwise continued to look for a buyer for its yacht transport division and to use 

the Mark to strengthen the public's association between the Mark and Dockwise's yacht transport 

services.   

In late July 2012, Dockwise's yacht transport vessel, the M/V Super Servant 4 entered dry 

dock in Tuzla, Turkey and Dockwise changed the name on the sidewalls of the vessel from 

"DOCKWISE YACHT TRANSPORT" to "UNITED YACHT TRANSPORT." (See Exhibit "D" 

hereto). On or about July 29, 2012, the vessel departed Tuzla and continued its usual yacht transport 

operations to ports throughout the globe with the Mark displayed on its sidewalls.  

In 2012 and 2013, prior to Applicant's filing on August 7, 2013 of its Application to register 

the Mark, Dockwise's yacht transport vessels, M/V Yacht Express and M/V Super Servant 4 

prominently displayed the mark UNITED YACHT TRANSPORT on their sidewalls while these 
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vessels transported yachts between U.S. and foreign ports. Dockwise's use of the Mark during this 

time period on its yacht transport vessels was public, conspicuous, deliberate and continuous.2 These 

mammoth and distinctive float-on, float-off yacht transport vessels are well known in the yacht 

transport industry. They were in the public eye and were widely photographed and videotaped during 

2012 and 2013 when they displayed the Mark while engaged in transporting yachts in commerce.3  

Not only was the Mark visible on each vessel from afar when the massive vessels were in transit, but 

the huge word mark UNITED YACHT TRANSPORT on the sidewalls of the vessels was 

prominently visible "up close" to all yacht owners and their agents and crew, as well as vendors, 

maintenance personnel and others who were present when Dockwise's M/V Yacht Express or M/V 

Super Servant 4 was in port, loading or unloading yachts onto the vessels.  

Applicant filed its Section 1(a) application to register the mark UNITED YACHT 

TRANSPORT on August 7, 2013. Its filing date was more than one year after Dockwise began using  

the Mark on its yacht transport vessels. On August 19, 2013, Dockwise filed its Section 1(a) 

application to register the mark UNITED YACHT TRANSPORT.  

                                                 
2  During these two years, as well as in prior years, Dockwise also advertised its yacht 

transport services under the names "Dockwise" and "United Yacht Transport" in the Annual Port 
Everglades Guide, a practice that Spliethoff has continued since its acquisition. (See Composite 
Exhibit "1" to Spliethoff's Notice of Opposition and Exhibit "E" hereto).  

3 The "web cam" at Port Everglades captured videos of the M/V Yacht Express 
routinely entering and leaving the Port with yachts in transport in 2012 and 2013, and photos and 
videos of the vessels at different ports worldwide were taken and posted online by photographers and 
"ship spotting" enthusiasts during this two-year time period. (See Exhibits "2," "3," and "4" to 
Spliethoff's Notice of Opposition and Composite Exhibit "F"  hereto).  

Spliethoff purchased four commercial copyrighted videos taken by the PEV "web cam" of 
the M/V Yacht Express displaying the Mark at Port Everglades on May 24, 2012, September 12, 
2012, April 14, 2013 and April 19, 2013 and produced the videos to counsel for Applicant on 
September 23, 2015. These videos may be viewed by clicking on the following link: 
http://gallery.ptztv.com/Yacht-Transport-Videos/n-vsTwSw/i-8CqMxJG/.  

http://gallery.ptztv.com/Yacht-Transport-Videos/n-vsTwSw/i-8CqMxJG/
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On August 20, 2013, Dockwise's counsel sent a "cease and desist" letter to Applicant and 

confirmed Dockwise's long-standing rights in the Mark. In email communications in September 

2013, Dockwise's counsel invited Applicant and counsel to come to Port Everglades and see the 

mark UNITED YACHT TRANSPORT displayed on the sidewalls of the M/V Yacht Express. (See 

Composite Exhibit "G" hereto). Applicant apparently declined the invitation, refused to stop using 

the mark and continued prosecuting its Application.  

Spliethoff acquired Dockwise's yacht transport business in October 2013. In order to enforce 

the common law rights in the Mark which Spliethoff acquired from Dockwise, Spliethoff 

commenced the instant Opposition proceeding,  

II.  DISCOVERY PLACED AT ISSUE BY APPLICANT  

Applicant has moved to compel the production of documents, or additional documents, in 

response to the following: Requests 10, 24 and 25 of its Second Request for Production of 

Documents, Request 55 of its First Request for Production of Documents, Request (1) in the 

Subpoena Duces Tecum issued to Spliethoff's subsidiary, Sevenstar Yacht Transport, and Requests 

(4) and (6) – (8) of the Subpoena Duces Tecum issued to Clemens Van der Werf.  

In its Motion to Compel, Applicant ignores the legal import of substantial evidence of 

Dockwise's priority use of the Mark in 2012 and 2013 and raises "red herring" discovery arguments 

which cannot overcome the trademark rights of Dockwise, and Spliethoff, arising from such use.   

Spliethoff has produced all responsive documents located relating to Dockwise's repainting of the 

vessels to install the Mark. (Request 10). The remaining documents sought by Applicant from 

Spliethoff and Sevenstar – concerning an alleged campaign of defamation – have their foundation in 

a commercial dispute Applicant has started against Sevenstar Yacht Transport, which is of no 

relevance to rights in the Mark at issue. Rather, these Requests are a  feeble effort by Applicant to 
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focus attention away from Dockwise's prior use and Applicant's fraudulent USPTO filings and use 

this trademark opposition proceeding to pry into the files of its competitor, Sevenstar. Lastly, Mr. 

Van der Werf has complied with the subpoena duces tecum served upon him by producing all 

documents sought by the subpoena with the exception of his severance agreement from Dockwise. 

This document is irrelevant and utterly outside the scope of permissible discovery; therefore, an 

objection to same cannot be waived based on an untimely objection.   

For the reasons set forth below as to each Request at issue, Applicant's Motion to Compel 

should be denied in its entirety.  

A. Request 10 of Applicant's Second Request for Production  

 Request 10. All emails, correspondence and other documents between 2011 and 2013 which 
discuss or relate to repainting the sidewall of any vessel to change the name from Dockwise Yacht 
Transport to United Yacht Transport.  
 

Response to Request 10: Opposer already has produced all documents located to date within its 
possession, custody or control which are responsive to this Request.  

 
Applicant has directed numerous document requests to Spliethoff in which Applicant seeks 

production of documents relating to actions or communications of Dockwise which occurred prior to  

Spliethoff's October 15, 2013 acquisition of Dockwise's yacht transport business.  Spliethoff raised 

this point in its General Objections to both of Applicant's document production requests. (See 

"General Objections" in Spliethoff's Responses to Applicant's First and Second Request for 

Production of Documents, Exhibits 2 and 4 to Motion at 1).    

Spliethoff has diligent searched and produced all documents located which are responsive to 

Request 10. As noted in its General Objection and in communications with counsel for Applicant, 

Spliethoff does not have access to all Dockwise's records, emails or electronically-stored documents  

relating to Dockwise's yacht transport business. Spliethoff has searched and produced the responsive 
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documents and electronic data (including emails) of Dockwise in Spliethoff's possession, custody 

and control. Simply stated, Spliethoff cannot produce "Dockwise documents or electronic data" 

which Spliethoff does not have.  

Moreover, Applicant's complaint that none of the documents produced by Spliethoff in 

response to Request #10 "related to the decision or reasons for repainting the vessel" is contradicted 

by the documents themselves. (Applicant's Motion at 4 – 5). As Applicant acknowledges at page 10 

of its Motion, the documents produced by Spliethoff and Mr. Van der Werf evidence the fact that 

Dockwise changed the name on its vessels to UNITED YACHT TRANSPORT prior to and in 

connection with the proposed divestiture of its yacht transfer business. (See Exhibits "B" and "C" 

hereto). Spliethoff is not withholding any documents – as Applicant apparently is suggesting – that 

might provide a different explanation of "why" Dockwise changed the names on the sidewalls of its 

vessels. Applicant's argument at page 10 of its Motion that Dockwise's use of the Mark on its vessels 

did not constitute a "bona fide" use of the Mark by Dockwise or would not "benefit" Dockwise is 

absurd. As noted in the draft Sale and Purchase Agreement, in 2012 Dockwise had an stake of in 

excess of $40 Million USD in selling its yacht transport division. (Exhibit "B" hereto, Clause 3.1 at 

13 - 14). According to the documents produced, Dockwise re-branded its yacht transport vessels 

with the Mark UNITED YACHT TRANSPORT Mark in pursuit of a lucrative sale of its yacht 

transport vessels and business to Coby Enterprises or another buyer.   

B. Requests 24 and 25 of Applicant's Second Request for Production  

Request 24. All emails, correspondence, and other documents between Opposer (or any 
predecessors listed in Paragraph 12 of the Notice of Opposition) and any customers, potential 
customers, vendors, or potential vendors related to United Yacht Transport.  
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 Response/Objection to Request 24: Objection: relevancy. See General Objection C.4  
 
 Request 25. All Facebook and internet postings by Opposer (or any predecessors listed in 
Paragraph 12 of the Notice of Opposition) related to United Yacht Transport.  
 
 Response/Objection to Request 25: Objection: relevancy. See General Objection C.  
 

Requests 24 and 25 seek the production of documents which are irrelevant to the issues in 

this proceeding. Without providing any examples of the alleged conduct, or any legal authority of its 

relevance, Applicant states that it has "learned" that "Spliethoff's predecessor" (presumably 

Dockwise) and "its subsidiary" (presumably Sevenstar Yacht Transport) have "engaged in an 

extensive "smear campaign" associated with the United Yacht Transport name" (Motion at 9). Then, 

in a leap devoid of logic, Applicant theorizes that documents sent by Spliethoff  to "any customers, 

potential customers, vendors, or potential vendors" or internet postings of Spliethoff (or Sevenstar) 

which mention UNITED YACHT TRANSPORT in a negative light would be proof that Spliethoff 

has an  "intent not to resume use" of the Mark. This far-fetched argument should be summarily 

rejected.   

The discovery sought by Requests 24 and 25 should be denied because "intention to resume 

use of the mark" only becomes an issue after a party claiming "abandonment" meets its burden of 

proving that use of the mark was "discontinued" – a key legal predicate which is ignored by 

Applicant. Instead, Applicant employs the classic "bootstrap approach" – it avoids the hurdle of 
                                                 

4  General Objections: 

 C. Spliethoff objects to all Requests which seek documents which are not relevant to this 
trademark proceeding but instead are an effort to obtain discovery to use in Applicant's pending lawsuit 
against Spliethoff's subsidiary Sevenstar Yacht Transport USA Agencies, LLC in which Applicant has 
asserted claims for various business torts: CASE NO. 15-012196 CACE, Circuit Court of the Eleventh 
Judicial Circuit, In and For Broward County, Florida. These Requests seek documents which are not 
relevant to the subject matter or issues in this trademark proceeding. Applicant's allegation in its Second 
Affirmative Defense that SPLIETHOFF is purportedly "denigrating" the UNITED YACHT 
TRANSPORT name fails to state a proper affirmative defense.  
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"discontinuance of use" entirely and simply declares that "a critical element is whether Spliethoff 

and its predecessors harbored the 'intent not to resume use'" (Motion at 9) – the first bootstrap. Then 

as a second bootstrap, Applicant declares that, based on the issue of "intent not to resume use," it is 

entitled to discovery of all of Spliethoff's and Sevenstar's communications with third parties which 

mention UNITED YACHT TRANSPORT because (according to Applicant) negative comments by 

Spliethoff, Dockwise or Sevenstar Yacht Transport make it "more or less probable" that "they had 

the intention not to resume use." This is a circular and baseless argument.   

In addition, Applicant makes concessions in its Motion which are directly at odds with its 

abandonment defense. Applicant concedes at page 10 of its  Motion to Compel that documents 

produced in discovery show that Dockwise repainted the sides of its vessels to display the Mark in 

connection with Dockwise's plans to sell its yacht transport business. Documents, photographs and 

videos produced by Spliethoff and obtained by Applicant from Mr. Van der Werf via subpoena place 

the  time frame of the re-branding of the vessels as 2012. (See Exhibits "C" and "D" hereto). 

However, Applicant studiously ignores the legal import of these facts. Applicant has not, and 

Spliethoff submits that Applicant cannot, establish that there was a discontinuance of Dockwise's use 

of the mark from the time period in early 2012 when Dockwise began rebranding its vessels with the 

UNITED YACHT TRANSPORT Mark through the October 15, 2013 date of sale of Dockwise's 

yacht transport business to Spliethoff. Without a showing of "discontinuance of use," the secondary 

question of a party's "intent to not to resume" which Applicant relies on as grounds for the relevancy 

of these Requests never becomes an issue. Applicant's "red herring" argument that the documents 

sought in Requests 24 and 25 are relevant is specious and must be rejected.  

Lastly, another fundamental oversight in Applicant's argument is that Spliethoff's subsidiary, 

Sevenstar Yacht Transport, and Applicant are direct competitors. Sevenstar and Applicant compete 
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for the same yacht transport customers. This fact makes it highly likely that communications by both 

companies to third parties (potential customers and others) may mention the other entity from time to 

time, even if in the course of quoting or comparing rates for freight passage. There is a distinction 

between the mark "UNITED YACHT TRANSPORT" and Applicant's business "UNITED YACHT 

TRANSPORT" which Applicant's Requests 24 and 25 and Applicant's argument seeking this 

discovery fail to recognize. Notably, Requests 24 and 25 are not limited to asking for documents 

such as marketing plans or announcements made by Spliethoff or posted online by Spliethoff which 

pertain to the use of Mark. Instead, the Requests seek every document reflecting a third party 

communication or internet posting which mentions UNITED YACHT TRANSPORT – i.e. 

Applicant's business, not the Mark.   

Applicant's Complaint in its lawsuit against Sevenstar, filed the Broward County Circuit 

Court, establishes that these two entities are involved in a purely commercial dispute against the 

backdrop of each company's efforts to secure yacht transport contracts with the same pool of luxury 

yacht owners.  The permissible limits of fair competition are at issue in the case, rather than any 

issue involving the Mark. Since Applicant failed provide the Board with any "examples" of the  

purported negative statements about United Yacht Transport which it seeks to use to obtain the 

documents sought in Requests 24 and 25, Spliethoff attaches hereto Applicant's  Complaint filed 

against Sevenstar in the Broward County, Florida action on July 24, 2015 and Sevenstar's Motion to 

Dismiss filed September 8, 2015 which is pending. (See Exhibits "H" and "I" hereto).  These court 

filings establish that Applicant has asserted garden-variety business tort claims against Sevenstar that  

do not warrant granting the broad document discovery of Requests 24 and 25 into every document 

that Spliethoff and/or its subsidiary Sevenstar may have sent to a third party which mentions 

UNITED YACHT TRANSPORT. The legal squabble commenced by Applicant against Sevenstar 
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based on allegations of business interference and purported misrepresentations by Sevenstar about 

Applicant's business partners (see Exhibit H hereto: Applicant's Complaint) has no relevance to the 

claims or defenses in this trademark proceeding.   

C. Request 55 of Applicant's First Request for Production  

 Request 55. All emails, correspondence or other documents related to removing or 
altering the name United Yacht Transport on any internet website owned or operated by 
Opposer.  
 
 Response to Request 55: On information and belief, no such documents exist; however 
inquiry is being made. If any such documents are located, Spliethoff will produce such 
documents.  
 

Spliethoff has no documents responsive to Request 55. Moreover, the Board should disregard 

Applicant's argument at page 6 of its Motion that Spliethoff has failed to respond to Request 55 

because Spliethoff did not produce documents relating purported changes to the website of its 

"predecessor."  Request 55 does not request documents relating to any Dockwise website. To the 

contrary, Request 55 seeks documents relating only to "any internet website owned or operated by 

Opposer" (emphasis supplied) and Applicant's "Definitions" in its First Request for Production do 

not define Opposer to include its predecessors.5 "A party cannot add new requests or broaden the 

scope of prior requests through a motion to compel." Handelman, Jeffrey A., Guide to TTAB 

                                                 
5 In its First Request for Production of Documents, Applicant defines Opposer as 

follows:  

B. "Opposer" as used herein means Opposer, Spliethoff’s Bevrachtingskantoor B.V., 
and all of its subsidiaries (including but not limited to Sevenstar), as well as officers, 
directors, employees, agents, and any other persons acting on behalf of Opposer or 
any subsidiaries. 

(See Exhibit 3 to Motion at page 1).  
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Practice, Volume I, at § 12.17[A].   Spliethoff reiterates that it has no documents responsive to 

Request 55.  

D. Request (1) of Subpoena Duces Tecum to Sevenstar Yacht Transport  

 Document Request (1):  
 

All communications and documents with any third parties, including but not limited 
to vendors, customers and potential vendors and customers, which refer to United 
Yacht  Transport, UYT, or United.  

 
Objection to Request (1):  
 

Objection: relevancy. Communications by SEVENSTAR with "any third parties…. 
which  refer to United Yacht Transport, UYT or United" have no relevance to the 
subject matter and issues in this trademark proceeding. Applicant's allegation in its 
Second Affirmative Defense that SPLIETHOFF is purportedly "denigrating" the 
UNITED YACHT TRANSPORT name fails to state a proper affirmative defense.  

 
This Request is an improper effort by Applicant to obtain documents irrelevant 
herein for Applicant to use in Applicant's pending lawsuit against SEVENSTAR 
involving claims for  various business torts which SEVENSTAR is vigorously 
defending. See CASE NO. 15- 012196 CACE, Circuit Court of the Eleventh Judicial 
Circuit, In and For Broward County,  Florida.  
 
To avoid unnecessary repetition, Spliethoff incorporates its discussion in B above in  

response to the Motion to Compel regarding Request (1) of the subpoena to Sevenstar.  

E. Requests  (4) and (6) – (8) of Subpoena Duces Tecum to Clemens Van der Werf   

Mr. Van der Werf has produced all responsive documents to Requests (4) and (8) of the 

subpoena served upon him that are in his possession, custody and control. Mr. Van der Werf is the 

former President of Dockwise Yacht Transport LLC. He left Dockwise's employ on June 1, 2013. 

(See Exhibit "J" hereto). He has produced all documents responsive to Requests (4) and (8) which he 

located after searching his home computer and personal records.  

Mr. Van der Werf has objected, on relevancy grounds, to producing documents responsive to 

(6) and (7) but states here in further response that the only document which he has located that  
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would be responsive to Requests (6) or (7) is his severance agreement with Dockwise. This  

agreement, has no relevance to the issues in this proceeding and thus is outside the scope of 

permissible discovery under Rule 26(b), irrespective of the timing of an objection.  

IV.  CONCLUSION 

For the reasons and authorities set forth herein, Opposer Spliethoff Bevrachtingskantoor B.V, 

prays that the Trademark Trial and Appeal Board enter an Order which denies Applicant's Motion to 

Compel in its entirety.  

Dated: December 4, 2015 

 Respectfully submitted, 
 
 
/s/ J. Michael Pennekamp 

 J. Michael Pennekamp 
Fla. Bar No. 983454 
Email: jpennekamp@fowler-white.com 
Sandra I. Tart 
Fla. Bar No. 358134 
Email: start@fowler-white.com 
 
FOWLER WHITE BURNETT, P.A. 
Espirito Santo Plaza, Fourteenth Floor  
1395 Brickell Avenue  
Miami, Florida 33131  
Telephone:    (305) 789-9200  
Facsimile:    (305) 789-9201  
 
Counsel for Opposer   

 

mailto:jpennekamp@fowler-white.com
mailto:start@fowler-white.com
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CERTIFICATE OF SERVICE  

I hereby certify that a true and correct copy of the foregoing Opposer's Memorandum of Law 

in Opposition to Applicant's Motion to Compel has been e-filed via ESTTA and served upon Bryan 

D. Hull, Esquire, counsel for Applicant United Yacht Transport, LLC, by email to 

bhull@bushross.com, this 4th day of December, 2015.  

  
/s/ Sandra I. Tart  

 Sandra I. Tart 
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Filing # 3AA11lã 4 E-Filed A7 D4l20l5 10:37:56 AM

IN THE CIRCUIT COURT OF TTIE 17TH TUDICIAL CIRCUIT
IN AND FOR BROWARD COLTNTY, FLORIDA

CIVIL JURISDICTION DTVISION

CASENO.: 5.olt tqÇ (trce

TINITED YACI{I TRANSPORT LLC.,
a Delaware Limited Liabilþ Corporation,

By serving: Registered Agent, Michael Pennekamp, Esq.
Espirito Santo Plaza, 14rh Floor
1395 Brickell{ve.
Miami, FL 33131

ü TIME

vs.

Plaintif,
INITIAL BADGE#

SEVENSTAR YACIil TRANSPORT USA AGENCIES, LLC.
a Florida Limited Liabilþ Corporation,

Defendant.

CTWL ^A.CTIONS SUMMONS

TI{E STATE OF FLORIDA:
To Bach Sheriffof Said State:

YOU ARE IIERTBY CCIMMANDED to serve this Summons and a copy of the
Complaint or petition in this aotion on Defendant: SEVENSTAR YACHT TRANSPORT USA
AGENCIES, LLC, a Florida Limited Liability Corporation,

The Defendant is required to serye written dofense to the Complaint for darnages on PlaintifPs
counsel, Neil Bayer, Esquire, whose add.ress is: GRAY-ROBINSON, P.4., gi¡ SB 2nd Ave.,
Suite 3200, Miami, FL 33131; Telephone: 305-416-6880; E-MAIL: neil.bayerf@glay-
robinson.com and cindy.delgado@gray-robinson:c.om, within trventy Q0) day s after service of
the Summons on that Defendant, exclusive with the Clerk of this Court either before service on
Plaintiffs attorney or immediately thereafter. If the Defendant fails to do so, a Default will be
entered against that Defendant for the relief demanded in the Complaint for damages.

DATED this _day of July,2015

JttL 30 2015

# 36s4582 v1

FORMAN

As

BY

:r'**¡ FILED' BROWARD COLINTY, FL HOWARD FORMAN, CLERK 712412015 L0:37:54 AI4.****



Filing # 29465320 E-Filed07l09l2015 03:33.16 PM
FORM 1.997. GIVIL GOVER SHEET

The civil cover sheet and the information contained herein neither replace nor supplement the filing and service of
pteadings or other papers as required by law. This form shall be filed by the plaintiff or petitioner for the use of the Clerk
of the Court for the purpose of reporting judicial workload data pursuant to Florida Statutes section 25.075.

CASE STYLE
IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT,

IN AND FOR BROWARD COUNTY, FLORIDA

Case No. O/* þ (.4( a
Judge

United Yacht Transport. LLC
Plaintiff

VS.

Sevenstar Yacht Transport USA Aeencies. LLC
Defendant

II. TYPE OF CASE

n Condominium
I Contracts and indebtedness
n Eminent domain
n Auto negligence
tl Negligence * other

n Business governance

n Business torts
n Environmental/Toxictort
tr Third party indemnification
n Construction defect
n Mass tort
n Negligent security
n Nursing home negligence
n Premises liability - commercial
n Premises liability - residential

tr Products liability
n Real Property/Mortgage foreclosure

n Coìnmercialforeclosure $O - $5O,OO0

tl Commercial foreclosure $50,0O1 - $249,999
tr Commercial foreclosure $250,000 or more
! Homestead residentialforeclosure $0 - 50,000
¡ Homestead residentialforeclosure $50,001 -

$249,999
n Homestead residential foreclosure $250,000 or

more
n Non-homestead residentialforeclosure $0 -

$50,000
tr Non-homestead residential foreclosure $50,001

- $249,999
n Non-homestead residential foreclosure $250,00

or more
! Other real property actions $0 - $50,000

! Other real property actions $50,001 - $249,999
n Other real property actions $250,000 or more

! Professionalmalpractice
tr Malpractice - business
n Malpractice - medical
n Malpractice - other professional

X Other
n Antitrust/Trade Regulation
tl BusinessTransaction
n Circuit Civil - Not Applicable
tl Constitutional challenge-statute or

ordinance

n Constitutionalchallenge-proposed
amendment

n Corporate Trusts
n Discrimination-employment orother

tr lnsurance claims
tl lntellectualproperty
X Libel/Slander

n Shareholder derivative action
! Securitieslitigation
n Trade secrets
tl Trust litigation



COMPLEX BUSINESS COURT

This action is appropriate for assignment to Complex Business Court as delineated and mandated
by the Administrative Order. Yes n No X

REMEDIES SOUGHT (check att that appty):
X Monetary;
n Non-monetary
tl Non-monetary declaratory or injunctive relief;
I Punitive

IV NUMBER OF CAUSES OF ACTTON: ( )
(Specifu)

V IS THIS CASE A CLASS ACTION LAWSUIT?
n Yes
XNo

HAS NOTICE OF ANY KNOWN RELATED CASE BEEN FILED?
XNo
n Yes - lf "yes" list all related cases by name, case number and courl:

vil. IS JURY TRIAL DEMANDED IN COMPLAINT?
X Yes
nNo

5

vt.

I CERTIFY that the information I have provided in this cover sheet is accurate to the best of my knowledge
and belief

Signature s/ Neil E. Bayer
Attorney or party

FL Bar No.: 615684

Neil Baver 071091201s
(Type or print name)

(Bar number, if attorney)

Date
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IN TFIE CIRCUIT COURT OF TFIE 17TH ruDICIAL CIRCUIT
IN AND FOR BROWARD COLINTY, FLOzuDA

CIVIL JIIRISDICTION DIVISION

cASENo.: /ç" L) / t 17ú CøC¿:

LINITED YACHT TRANSPORT LLC.,
a Delaware Limited Liability Corporation,

Plaintiff,

vs.

SEVENSTAR YACHT TRANSPORT USA AGENCIES, LLC
a Fiorida Limited Liability Corporation,

Defendant.

COMPLAINT FOR DAMAGES

Plaintifl LINITED YACHT TRANSPORT LLC., a Delaware Limited Liability

COTPOTATiON' SUES tho DEfENdANtS, SEVENSTAR YACHT TRANSPORT USA AGENCIES,

LLC., a Florida Limited Liability Corporation, and state:

1' This is a cause of action which exceeds the minimum jurisdictional limits of this

Honorable Court.

2. At all times material hereto, plaintiff, LINITED YACHT TRANSPORT, LLC.,

(hereinafter referred to as "IJYT"), was and is a Delaware Limited Liability Corporation

organized and existing under the laws of the State of Delaware with its principal place of

business in Dania Beach, Florida.

3, At AIl tiMES MAtCTiAI hCrEtO, SEVENSTAR YACHT TRANSPORT USA

AGENCIES, LLC (hereinafter referred to as "SEVENSTAR USA") was, and is, a Corporation

organized and existing under the laws of the state of Florida.

S

# 3654553 vl



UYT v. Sevenstar
Case No. : 1 :I5-cv-20597

Page 2 of 12

5. The Defendant may be refened to as "SEVENSTAR"'

6. SEVENSTAR routinely and regularly engages in business in the State of Florida

and many of the actionable acts herein occurred in Florida, were targeted to a Florida corporate

resident and./or affected Florida coÍlmerce'

7. AII conditions precedent to the maintenance of this action have been waived,

performed and/or have been excused'

HISTORY OF THE PARTIES

g. UyT is a Delaware Limited Liability Corporation whose principal business is the

worldwide transport of motor yachts and sailboats'

g. UyT, in turn, is an affrliate of a New Jersey based investment company' In July'

Z¡l3,that investment company purchased certain assets of Yacht Path lntemational, Inc' from

the united states Bankruptcy court Bankruptcy Trustee in that matter known as: In The

Bankruptcy Matter of Unity Shipping Lines,Inc'

10. yacht path Intemational, Inc., in turn, was owned and operated by Dennis

cummings and his brother, Kevin cummings who currently run a company identified as

Strategic Maritime Services, lnc.

11. At all times material to the allegations of the Complaint, neither Yacht Path,

Strategic Maritime Services nor Dennis Cummings, nor Kevin Cummings, had any affiliation

whatsoever with uYT and/or its Principals, Michael uhr and Paul Haber'

12. The claims herein emanate from continuing faise statements made by

SEVENSTAR regarcling uYT by Jan Maarten Boissevan and by SEVENSTAR',s sales team

including Astrid schulte, Lauren Hafman, uta scarlat a, Iay Jones, Jeff I-ast and catalina Bujor'

# 36s4553 vl



UYT v. Sevenstar
Case No. : l:15-cv-20597

Page 3 of 12

13. SEVENSTAR, through the aforementioned individuals, Jan Maarten Boissevan,

Astrid Schulte, Lawen Hartman, Uta Scarlata, Iay Jones, Jeff Last and Catalina Bujor have

embarked on a course of conduct intended to defame the Plaintiff and its Principals and unfairly

capture PlaintifPs business through libelous and slanderous actions, intentional interference in

PlaintifPs business relationships and./or through deceptive and unfair trade practices.

14. The Defendant and the aforementioned employees were and remain weli aware

that the Cummings brothers were not, in any way, affiliated with IfYT which has additionally

been advised to SEVENSTAR's legal representative.

15. Given the fact that Yacht Path and the Cummings brothers' reputation in the yacht

transport industry is less than favorable UYT has continuously attempted to advise competitors

and its target customers that it is in no way affiliated with Yacht Path and the Cummings

brothers other than tangentially through the purchase of certain business assets in the yacht

Path/Unity Shipping United Srates.

16. As evidence thereof as a result of litigation between IJYT and the Cummings

Brothers, in April of 2014 a Court Order was issued precluding the Cummings brothers from

implying that they are in any way affrliated with UYT.

DESIGNATED ACTS OF' ACTIONABLE CONDUCT

17. As stated in the proceeding paragraphs, Jan Maarten Boissevan and

SEVENSTAR's sales team including Astrid Schulte, Lauren Hartman, Uta Scarlata, Iay Jones,

Jeff Last and Catalina Bujor have embarked on a course of conduct specifically intended to

unfairly and untruthfully diminish and/or damage UYT's reputation in the yacht transport

industry.

# 3654553 vl



UYT v. Sevenstar
Case No. : 1:15-cv-20597

Page 4 of 12

A. The Dawnv Pack Communications

1g. perhaps the most glaring example of SEVENSTAR's slander and intentional

interference can be found in the e-mail statements of Jan Maarten Boissevain to Dawny Pack.

19. Ms. pack, in tum, represented and continues to represent multiple charter interests

and is a well-established participant in intemational yacht movement'

20. In attempting to persuade Ms. Pack to cease and desist from any representation

and/or bookings with uyT, SEVENSTAR made multiple untruthful and defamatory statements

to Ms. pack about tfYT which were calculated and designed to damage UYT's reputation in the

industry.

Zl. For example, Mr. Boissevain, in an e-mail to Dawny Pack on February 20,2014

stated: "[Jnited rose from the ashes of these two ponzi scheme companies and you put them next

to us on the søme website and put your clients into their hands. I would really like to ask you to

do some proper research on these people and the companies before you decide to cut us out and

continue with United. It might very well harm you in your organization if people find out you

are so close with them.,, Mr. Boissevain attached several links to this e-mail including a link to

the Superyacht News Article which it had retracted due to half-truths and misstatements therein.

ZZ. SEVENSTAR and various representatives named herein have, in fact, made

multiple

Actionable statements to Dawny Pack regarding UYT'

B. SEVENSTAR's Facebook Paee

# 3654553 vl



UYT v. Sevenstar
Case No. : 7:15-cv-20597

Page 5 of L2

23. One of the more glaring examples of SEVENSTAR's Deceptive and Unfair Trade

Practices can be found on DYT Yacht Transport's Facebook page (a copy of which is appended

hereto as Exhibit "4").

24. SEVENSTAR's website untruthfully provides: "We like to keep our audience

informed. Here is the latest on Yachtpath, resurrected as United Yacht Transport":

25. Following this directive is a link to a website reprinting an article from

SuperYacht News.

26. As SEVENSTAR well knows, however, SuperYacht News subsequently retracted

this article predicated upon the factthat it contained false, untruthful and misleading information.

27. Although SEVENSTAR is well aware that the article was retracted, it

nevertheless maintains, on its Facebook page, both an untruthful statement as well as a link to an

arlicie which SEVENSTAR knows to have been retracted by the publisher due to untruthful

statements therein with the goal of unduly influencing its Facebook followers.

C. Recent Misrepresentations During the 2014 X't. Lauderdale Boat Show

28. Yet another act of deception occurred as recently as October of 2014 lvhen,

SEVENSTAR's representatives knowingly deceived UYT customers during the Ft. Lauderdale

Boat Show.

29. Specifically, without arry valid factual basis, SEVENSTAR representatives told

several UYT customers that UYT was unreliable and that their ships might not be loaded aboard

the M/V "Pac Suhail" as scheduled. The statements were blatantly false since the "Pac Suhail"

was actually loading when these statements were made.

# 3654553 v1



UYT v. Sevenstar
Case No.: | :15-cv-20597

Page 6 of 12

30. Those same LfYT customers subsequently contacted UYT in response voicing

concems about the information provided by SEVENSTAR.

31. Upon infonnation and belief, the false and misleading information conveyed by

SEVENSTAR to UYT customers was designed to persuade UYT customers to cancel their

bookings and await SEVENSTAR's vessel which was calling Ft. Lauderdale two weeks later.

32. These statements were false, defamatory and clearly calculated not only to

interfere with IJYT's business relationships, but also to obtain an unfair competitive advantage

through Deceptive and Unfair Trade Practices'

D. M/Y Nancv II Yokohama Sailine

33. In yet another act of interference with an existing business relationship,

SEVENSTAR approached and persuaded a UYT booking from Yokohama to switch to

SEVENSTAR, and, upon information and belief, forwarded one or more slanderous e-mails to

the client linking UYT to Yacht Path.

34. The boat did, in fact, renounce its contract with UYT in favor of a subsequent

voyage with SEVENSTAR.

35. That vessel owner, by no coincidence, was represented by the very same counsel

as SEVENSTAR, subsequently requested a retum of its deposit with UYT.

36. UYT offered a full deposit return in simple exchange of the e-mails between the

stolen booking and SEVENSTAR which SEVENSTAR's counsel declined to permit.

E. M/Y Allora and M/Y Not Enoueh

37. Most recently, SEVENSTAR once again solicited two vessels under Contract for

transport with I-IYT to Yokohama.

# 3654553 vI



UYT v. Sevenstar
Case No. : I:15-cv-20597

Page 7 of 12

38. These two vessels, the IWY Allora and the N4/Y Not Enough, had a coÍtmon

owner who breached his Contract with UYT and is due to ship on or about April 4th.

39. Upon information and belief, SEVENSTAR solicited these two bookings

knowing that the vessels were already under Contract \Mith UYT.

COUNT I - VIOLATION OF'THE F'LORIDA DECEPTTVE ÄND UNFAIR TRADE
PRACTICES ACT ff'DUPTA)

40. UYT adopts and re-alleges paragraphs 1 through 34 above as though fully set

forth herein and firrther states:

41. This is a cause of action for Violation of the Florida Deceptive and Unfair Trade

Practices Act (FDUPTA) s. 501.201-.213 Florida Statutes.

42. FDUPTA is intended to protect the consuming public and legitimate business

enterprises from those who engage in unconscionable, deceptive, or unfair acts or practices in the

conduct of any trade or commerce.

43. An unfair practice under FDUPTA is one that is immoral, unethical, oppressive,

wrscrupulous or substantially injurious to consumers.

44. At all times material hereto SEVENSTAR, through its Principals and sales team,

have attempted to systematically defame, unfairly compete with, and falsely represent to the

yacht transporting public that UYT is a front for the Cummings brothers and Yacht Path, a failed

yacht transport entity.

45. The Deceptive and Unfair Trade Practices actions are fully detailed in paragraphs

1 through 34 above and individually and in tandem constitute deceptive and./or unfair trade

practices. The statements and actions made and perpetrated by SEVENSTAR were made with

# 3654553 vl



UYT v. Sevenstar
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Page 8 of 12

full, complete and actual knowledge that the representations were false and untrue constituting a

deceptive or unfair trade practice.

46. The aforementioned statements and actions have caused economic harm to the

Plaintiffby damaging Plaintiffls business reputation and by precluding multiple opportunities to

fairly and ethically compete.

47 , Each of the foregoing acts alleged in this Count was conìmitted in an outrageous

manner, and was intentionally committed with wantonness, malice, willfulness, and oppression.

WHEREFORE, UYT demands judgment against SEVENSTAR for actual and punitive

damages resulting from SEVENSTAR's violation of the Florida Deceptive and Unfair Trade

Practices Act together with prejudgment interest, attorney's fees, court costs and any and all

further relief as this Court seems just and proper.

II- GB
RELATIONSHIPS

48. UYT adopts and re-alleges paragraphs I through 34 above as though fully set

forth herein and firrther states:

49. This is a cause of action for tortious/intentional interference with existing

business/contractual relationships.

50. At all times material hereto, SEVENSTAR, within the boundaries of legitimate

competition had a duty to UYT and other competitors to compete fairly and within the

boundaries of applicable law in soliciting yacht transport clients.

51. Implicit in this duty, is the obligation to refrain from using known to be untruthful

facts, communication of untruthful and slanderous statements about competitors and most

ll 3654553 vl
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important, refraining from soliciting potential clients who were already under contract with

UYT.

52. Most recently, SEVENSTAR solicited two vessels under Contract with UYT for

transport from Ft. Lauderdale, Florida to Japan. The referenced vessels were an 80' Azimut

Motor Yacht and a 50' Marquis Motor Yacht represented by Robert Marinkovic on behalf of the

vessels' owner, Saitama Kankon Sousai Center Co., Ltd.

53. SEVENSTAR breached its duty not to interfere in the existing contracts befween

UYT and its clients in conjunction with the aforementioned Yokohama sailing and yet to be

discovered other canceled bookings. As a direct and proximate result of SEVENSTAR's

intentional interference with UYT existing business relationships, UYT has been damaged.

WHEREFORE, UYT demands judgment against SEVENSTAR for compensatory

damages together with pre-judgment interest, costs and any and all further relief as this Court

deems just and proper.

COTINT TII - SI PER SE

54. UYT adopts and re-alleges paragraphs 1 through 33 above as though fully set

forth herein and further states:

55. This is a cause of action for Slander Per Se.

56, As detailed in the Facts Common to All Counts, which are re-adopted and re-

alleged herein, on multiple occasions, SEVENSTAR, through its Principals and sales team, made

defamatory statements which suggest that Plaintiff is affiliated with the Cummings brothers and

Yacht Path.

# 3654553 vl
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57. At the time that SEVENSTAR and its representatives made these statements, they

knew that their statements were untruthful, false, misleading and dishonest.

58. As a direct and proximate result of the publication of these statements, UYT has

been damaged.

WHEREFORE, UYT demands judgment against SEVENSTAR for compensatory

damages together with interest, costs and any and all further relief as this Court deems just and

proper.

COTJNT IV _ PER OUOD

59. UYT adopts and re-alleges paragraphs 1 through 34 above as though fully set

forth herein and fi.rrther states:

60. This is a cause of action for Slander Per Se.

61. As detailed in the Facts Common to All Counts, which are re-adopted and re-

alleged herein, on multiple occasions, SEVENSTAR, through its Principals and sales team,

made defamatory statements which suggest that Plaintiff is afüliated with the Cummings

brothers and Yacht Path.

62. At the time that SEVENSTAR made these statements, they knew that their

statements were untruthful, false, misleading and dishonest.

63. SEVENSTAR's statements about UYT were defamatory on their face in that they

were false statements published by the Defendant about the Plaintiff to third parties which

resulted in damage to the Plaintiff.

64. Defend¿int's statements about the Plaintiff constitute Slander Per Quod because

while simply uttering that the Plaintiff is affiliated with the Cummings brothers and Yacht Patch

# 3654553 vl
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Intemational may not be facially slanderous to the Plaintiff , these statements, in the yacht

transport industry, have a defamatory meaning due to the extremely negative reputation of the

Cunmings brothers and Yacht Patch Intemational which left rnultiple creditors in its bankruptcy

wake.

WHEREFORE, UYT demands judgment against SEVENSTAR for compensatory

damages together with interest, costs and any and all firther relief as this Court deems just and

proper.

COUNT V _ LIBEL PER OUOD

65. UYT adopts and re-alleges paragraphs 1 through 34 above as though futly set

forth herein and further states:

66. This is a cause of action for Libel per euod.

67. As noted in the Facts Common to All Counts and specifically in paragraphs 1

through 34 above, the Defendant, has embarked on a course of conduct including specific

writings specifically designed to damage the business reputation of the Ptaintiff.

68. The libelous writings which appear on Defendant's social media and sales

solicitation emails were intended to harm Plaintiffs reputation in the community and deter

others from associating with the Plaintiff.

69. The false defamatory statements made by the Defendant, in writing (and verbalty)

were made to suggest that the Plaintiffhas committed a dishonest or illegal act.

70' The statements published by the Defendant about the Plaintiff were made to third

parties with the specific intent of strþping and/or precluding business relationships from being

formed.

# 3654553 v1
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jl. As a direct and proximate result of Defendant's actions, the Plaintiff has been

damaged.

WHEREFORE, UYT demands judgment against SEVENSTAR for compensatory

damages together with inter.est, costs and any and all further relief as this Court deems just and

proper.

DEMAND FOR JURY TRIAL

LTNITED YACHT TRANSPORT LLC. demands trial by jury on all issues so triable'

DATED THIS 9t1' da)'of Jul)'' 2015'

GRAY-ROBINSON, P.A.

333 S.E. 2nd Ave.
Suite 3200
Miami, FL 33131

Telephone: (305) 41 6-6880

Facsimile: (305) 4i6-6887
E-mail : nei I' ba)'er{ilsray-robilrso.r'com

BY: Baver
Neil Bayer, Esq.

FBN: 615684
Peter Quinter, Esq

FBN: 821608
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FOWLER WHITE BURNETT P.A. • 515 NORTH FLAGLER DRIVE, SUITE 2100, WEST PALM BEACH, FLORIDA 33401 • (561) 802-9044 

  IN THE CIRCUIT COURT OF THE 17th 
JUDICIAL CIRCUIT IN AND FOR 
BROWARD COUNTY, FLORIDA 
 
CIVIL DIVISION  

CASE NO. 15-012196 CACE 

UNITED YACHT TRANSPORT LLC, a 
Delaware Limited Liability Corporation, 
 

Plaintiff, 
 
v. 
 
SEVENSTAR YACHT TRANSPORT USA 
AGENCIES, LLC, a Florida Limited Liability 
Corporation, 
 

Defendant. 
 

 

 

 
DEFENDANT SEVENSTAR YACHT TRANSPORT USA AGENCIES, LLC'S  
MOTION TO DISMISS PLAINTIFF'S COMPLAINT FOR DAMAGES  AND 

SUPPORTING MEMORANDUM OF LAW  

MOTION  

Defendant, SEVENSTAR YACHT TRANSPORT USA AGENCIES, LLC 

("SEVENSTAR"), by and through its undersigned counsel, pursuant to Fla. R. Civ. P. 

1.140(b)(6), hereby moves to dismiss Counts II, III, IV and V of  Plaintiff's Complaint for failure 

to state a cause of action. SEVENSTAR also moves to dismiss Counts I and II of the Complaint 

under Florida's "single action rule" which prohibits the maintenance of duplicative torts based on 

single event(s) of defamation.  

In support of the instant Motion, SEVENSTAR respectfully submits the following 

Memorandum of Law.    
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FOWLER WHITE BURNETT P.A. • 515 NORTH FLAGLER DRIVE, SUITE 2100, WEST PALM BEACH, FLORIDA 33401 • (561) 802-9044 

 

MEMORANDUM OF LAW  

I.  INTRODUCTION  

In its Complaint for Damages, Plaintiff United Yacht Transport ("UYT") , asserts that its 

"principal business is the worldwide transport of motor yachts and sailboats," and contends that 

it has suffered economic damages arising from the alleged wrongful statements and actions of its 

alleged competitor, SEVENSTAR. The Complaint includes the following five counts.  

Count I Violation of FDUTPA 

Count II Intentional Interference with Existing Business Relationships 

Count III Slander Per Se 

Count IV Slander Per Quod 

Count V Libel per Quod 

UYT's Complaint fails to state even a single viable cause of action against SEVENSTAR. 

(See Sections A – E of Memorandum). First, Counts III, IV and V each should be dismissed as 

they are an attempt in error by a commercial entity to assert torts for defamation which are only 

cognizable under Florida law to redress alleged damage to the character or reputation of a 

person. Secondly, Count II should be dismissed because Plaintiff ignores the well-settled 

pleading elements of a cause of action for tortious interference with existing business 

relationship and instead inexplicably sets forth insufficient  allegations of "duty" and "implied 

obligations." Thirdly, Counts I and II must be dismissed because they are prohibited by Florida's 

"single action" rule which bars a Plaintiff from maintaining a defamation claim for concurrent 

torts based on the same alleged defamatory publications. Fourthly, although SEVENSTAR 

believes that Count III is not viable in the commercial setting pleaded by UYT, Count III is also 

subject to dismissal because the alleged defamatory statements require context to be considered 
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"defamatory" and thus cannot support a cause of action for slander "per se." Lastly, Count V fails 

to state a cause of action against SEVENSTAR for Libel Per Quod based on the Facebook 

"posting" or the excerpt of an email because the Facebook page is not SEVENSTAR's page and 

Plaintiff failed to attach the complete email as an exhibit to the Complaint, which the Court 

should require pursuant to Fla. R. Civ. P. 1.130(a) in connection with UYT's libel claim.  

II.  ARGUMENT  

A. Counts III, IV and V Allege "Personal" Defamation Causes of Action of 
Libel and Slander Which Are Not Recognized Under Florida Law To State A Cause of 
Action for Plaintiff UYT 's Alleged Economic Losses   

 
UYT's defamation claims for slander and libel contained in Counts III, IV and V do not 

state viable causes of action under Florida law for a commercial entity to recover economic 

losses. The tort of defamation, which encompasses written defamation (libel) and spoken 

defamation (slander), are recognized under Florida common law only for  alleged injury to a 

person's character or reputation. Old Plantation Corp. v. Maule Industries, Inc., 68 So.2d 

180,181 (Fla. 1953)(The action [for slander of title resulting in special damages] is not for 

defamation of character of the person and is, therefore, distinguishable from ordinary libel or 

slander"); Sailboat Key v. Gardner, 378 So.2d 47, 48  (Fla. 3d DCA 1979)("Libel and slander 

involve defamation of personal reputation. 'Slander of title' involves defamation of property 

interests."); Perry v. Naples HMA, LLC, 2014 U.S. Dist. LEXIS 162330 at * 22. ("The tort of 

'trade libel' (also known as injurious falsehood, slander of title, or disparagement of property), is 

distinct from the tort of defamation, which encompasses written defamation (libel) and spoken 

defamation (slander). Trade libel is based on damages to one's property or economic relations 

and defamation is based on damage to one's reputation.")(citations omitted).  

Based on the foregoing authorities, damages to a business entity, such as UYT's claims in 

Counts III, IV and V, cannot be redressed by causes of action for libel or slander. In addition, 
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none of these Counts allege sufficient facts to state a cause of action for any of the various torts 

for "injurious falsehood" which Florida common law recognizes to redress alleged intentional  

injury to property interests or "intentional interference with another's economic relations."1  See 

Signature Pharm., Inc. v. Soares, 2010 U.S. Dist. LEXIS 64939 at 63  (M.D. Fla. June 30, 

2010)(A cause of action for "injurious falsehood concerns the 'intentional interference with 

another's economic relations.'"), quoting, Salit v. Ruden, McClosky, Smith, Schuster & Russell, 

P.A., 742 So.2d 381, 386 (Fla. 4th DCA 1999)(quoting Procacci v. Zacco, 402 So.2d 425, 426 

(Fla. 4th DCA 1981) and citing W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 

128 at 964 (5th ed. 1984).  

The distinction between causes of action for disparagement (libel or slander) to redress 

damage to personal character and reputation and the "property damage" tort for injurious 

falsehood is not merely a matter of labeling. Unlike the elements of personal defamation claims2, 

commercial torts for injurious falsehood require the plaintiff entity to plead "special damages," 

which UYT has completely failed to do in Counts III, IV or V.   

To state a cause of action for injurious falsehood under Florida law, a  plaintiff must 

plead: (1) the publication or communication of (2) a falsehood (3) to a third party (4) when the 

publisher knew or reasonably should have known that the statement would likely influence 

others not to deal with [the plaintiff]; (5) the falsehoods played a material and substantial part in 

                                                 
1  The torts of "injurious falsehood" include causes of action for injurious falsehood, 

trade libel and slander of title.   
 
2  To state a cause of action for defamation, a plaintiff must plead the following five 

elements: "(1) publication; (2) falsity; (3) the actor must act with knowledge or reckless 
disregard as to the falsity on a matter concerning a public official, or at least negligently on a 
matter concerning a private person; (4) actual damages; and (5) the statement must be 
defamatory." Jews For Jesus, Inc. v. Rapp, 997 So.2d 1098, 1106 (Fla. 2008).  



CASE NO. 15-012196 CACE 

 

 - 5 - 
FOWLER WHITE BURNETT P.A. • 515 NORTH FLAGLER DRIVE, SUITE 2100, WEST PALM BEACH, FLORIDA 33401 • (561) 802-9044 

inducing others not to deal with [the plaintiff]; and (6) special damages proximately caused as a 

result of the publication. Signature, 2010 U.S. Dist. LEXIS 64939 at *68 – 69, citing Salit, 742  

So.2d at 388; and Bothmann v. Harrington, 458 So.2d 1163, 1168 (Fla. 3d DCA 1984)(Emphasis 

supplied).  

Fla. R. Civ. P. 1.120(g) entitled "Special Damage" mandates that "[w]hen items of special 

damage are claimed, they shall be specifically stated." The Fourth District Court of Appeal and 

federal district courts have dismissed claims for injurious falsehood where the plaintiff fails to 

specifically plead special damages. See Salit v. Ruden, 742 So. 2d at 388 (The "special damage 

rule requires the plaintiff to establish pecuniary loss that has been realized or liquidated, as in the 

case of specific lost sales." … The "pleading does not reveal any 'realized loss,' that 

characteristic of "special damage' that is a crucial element of the cause of action."); Nat'l 

Numismatic Certification LLC v. eBay, Inc., 2008 U.S. Dist. LEXIS 109793 (M.D. Fla. July 8, 

2008)( Court dismissed claim for trade libel without prejudice on the grounds that "Plaintiffs fail 

to sufficiently plead special damages."); See also, Perry, 2014 U.S. Dist. LEXIS 162330 at *26 

(District court granted Defendant's Rule 50 motion for judgment as a matter of law on Plaintiff's 

claim for trade label, observing that Plaintiff "neither pleads special damages, nor even argued 

that she has sustained them" and further stating: "It is clear that 'Florida law requires a trade libel 

plaintiff to prove special damages as part of his or her claim and Rule 9(g) unequivocally states 

that '[i]f an item of special damage is claimed, it must be specifically stated.").  

As an example of what a plaintiff must plead to satisfy the "special damages" element of 

a cause of action for trade libel, even under the Federal liberal pleading rules, one federal district 

court explained as follows:  

[I]t is necessary for the plaintiff [in a trade libel case] to allege 
either the loss of particular customers by name, or a general 
diminution in its business, and extrinsic facts showing that such 
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special damages were the natural and direct result of the false 
publication. If the plaintiff desires to predicate its right to recover 
damages upon general loss of custom, it should allege facts 
showing an established business, the amount of sales for a 
substantial period preceding the publication, and [the] amount of 
sales subsequent to the publication, facts showing that such loss in 
sales were the natural and probable result of such publication, and 
facts showing the plaintiff could not allege the names of particular 
customers who withdrew or withheld their custom.  

KBT Corp., Inc. v. Ceridian Corp., 966 F. Supp. 369, 375 (E.D. Pa. 1997)(quotations 

omitted)(Emphasis in original).  

Counts III, IV and V do not set forth viable causes of action under Florida law for 

Plaintiff's alleged damages to its business: libel and slander are only recognized in Florida for 

damages to a person's character or person.  Moreover, Counts III, IV and V do not plead "special 

damages" and therefore none of these counts could be deemed to state a cause of action for 

injurious falsehood. Therefore, Counts III, IV and V must be dismissed.  

B. Count II Fails to State A Cause of Action For Tortious Interference with 
Existing Business Relationships  

 
Count II is legally deficient as it fails to set forth the required pleading of a cause of 

action for tortious interference with existing business relationships. "The elements of tortious 

interference with a contract or business relationship are: (1) the existence of a business 

relationship, not necessarily evidenced by an enforceable contract, under which the plaintiff has 

legal rights; (2) the defendant’s knowledge of the relationship; (3) an intentional and unjustified 

interference with the relationship by the defendant; and (4) damage to the plaintiff as a result of 

the interference."  Salit v. Ruden, 742 So. 2d at 385 – 386. See Tamiami Trail Tours, Inc. v. 

Cotton, 463 So. 2d 1126, 1127  (Fla. 1985); Procacci v. Zacco, 402 So. 2d 425, 426 (Fla. 4th 

DCA 1981); Linafelt v.Bev, Inc., 662 So. 2d 986, 989 (Fla. 1st DCA 1995). 
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Rather than pleading these well-settled elements, Plaintiff alleges that SEVENSTAR 

breached a "duty" of the "boundaries of legitimate competition" which it contends SEVENSTAR 

owed to Plaintiff and other competitors to "compete fairly." (Complaint, ¶ ¶ 50, 51 and 53). 

Plaintiff also alleges that SEVENSTAR breached "obligations" which according to Plaintiff are 

or were "implicit in this duty." (Complaint, ¶ 51). These allegations of duty and implicit 

obligations are not an acceptable substitute for pleading the elements of a cause of action for 

tortious interference with existing business relationships.  

In addition, Plaintiff is required to identify the specific business relationships which it is 

alleging that SEVENSTAR interfered with and satisfy the pleading elements as to each such 

relationship, which UYT has failed to do with regard to some alleged UYT customers. For 

example, in Section "C" at pages 5 and 6 of the Complaint, UYT alleges that SEVENSTAR 

employees made defamatory statements during the 2014 Fort Lauderdale Boat Show to "several 

UYT customers" but fails to identify said customers, disclose the basis for the purported legal 

rights of UYT with regard to these customers and whether UYT suffered any actual damages to 

its relationships with said customers from the alleged statements. With regard to the "Yokohama 

booking" in Section "D" at page 6 of the Complaint, Plaintiff fails to allege the identify of the 

UYT customer at issue or allege that SEVENSTAR had knowledge that UYT had an existing 

contract relating to this booking when SEVENSTAR purportedly approached this unidentified 

customer.  

Count II must be dismissed pursuant to  Fla. R. Civ. P. 1.140(b)(6).  

C. Florida's "Single Action" Rule Requires the Dismissal of Counts I and II To 
The Extent Based On The Alleged Defamation  

 
Counts I and II, alleging violations of FDUTPA and Interference With Existing Business 

Relationships, are each based in part on the same alleged defamatory statements purportedly 
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made by SEVENSTAR to third parties which underlie Counts III, IV and V, an "overlap" which 

violates Florida's "single action" rule relating to defamation claims. The facts alleged in Counts I 

and II, and these Counts incorporation of paragraphs 1 – 34 of the Complaint, show on the face 

of the pleading that both counts are impermissibly based upon the same defamatory 

"publication" that underlie Counts III, IV and V. Specifically, Count I alleges that SEVENSTAR 

"systematically attempted to defame [UYT]" and "falsely represent to the yacht transporting 

public that UYT is a front for the Cummings brothers and Yacht Path …." (Complaint ¶ 44). 

Count II, UYT alleges that SEVENSTAR breached its duty of "obligation to refrain from using 

known to be untruthful facts .. and communication of untruthful and slanderous statements about 

competitors …" (Complaint ¶ 51).  

Under Florida's "single action" rule, a Plaintiff is barred from concurrently maintaining a 

libel or slander claim and other tort claims which are premised upon the same publication of 

false statements as the party's pending defamation claim. "In Florida, a single publication gives 

rise to a single cause of action: consequently, "[t]he various injuries arising from [such 

publication] are merely items of damage arising from the same wrong." Callaway Land & Cattle 

Co. v. Banyon Lakes C. Corp, 831 So.2d 204, 208 (Fla. 4th DCA 2002)(citation omitted); 

Klayman v. Judicial Watch, Inc., 22 F. Supp. 3d 1240, 1257 (S.D. Fla. 204).   

As the Court in Klayman explained: "When claims are based on analogous underlying 

facts and the causes of action are intended to compensate for the same alleged harm, a plaintiff 

may not proceed on multiple counts for what is essentially the same defamatory publication or 

event." Id., citing, Kamau v. Slate, 2012 U.S. Dist. LEXIS 158213 at * 7 – 8 (N.D. Fla. Oct. 1, 

2012)(Court allowed plaintiffs to amend their defamation claim, but dismissed counts for 

injurious falsehood and interference with business reputation because they relied on the same 

event as defamation claim).   
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Based on the "single action" rule, Counts I and II must be dismissed to the extent that 

these counts are based on the same alleged defamatory publications which are the foundation for 

Plaintiff's defamation claims.   

D.  Count III Fails to State A Claim for Slander "Per Se"  

In addition to the argument in Section A above, Count III should be dismissed as it fails 

to allege facts which, as a matter of law, would constitute slander "per se." Only the following 

categories of defamatory statements, whether spoken or written, are actionable "per se" under 

Florida law: statements which impute to another (1) a criminal offense amounting to a felony, (2) 

a presently existing venereal or other loathsome and communicable disease, or (3) conduct, 

characteristics or a condition incompatible with the proper exercise of his business, trade, 

profession or office, or (d) for a woman, unchastity. Campbell v. Jacksonville Kennel Club, Inc., 

66 So.2d 495, 497 (Fla. 1953).  

In Count III, the alleged defamatory statements are that SEVENSTAR "made defamatory 

statements which suggest that Plaintiff is affiliated with the Cummings brothers and Yacht Path." 

(Complaint, ¶ 56). Such statements, even if made, are not defamatory per se because extrinsic 

facts or innuendo concerning the Cummings Brothers or Yacht Path, must be known by the 

person to whom the defamatory verbal statement was made in order for the words to be 

defamatory per se. Scobie v. Taylor, 2013 U.S. Dist. LEXIS 99786 at *4 (S.D. Fla. July 17, 

2013)("When context is considered and 'extrinsic facts and innuendo are needed to prove the 

defamatory nature of the words' the statements are not defamatory per se."). 

Count III fails to allege facts constituting slander per se and must be dismissed.  
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E.  Count V Fails to State A Cause of Action for Libel Per Quod Against 
Sevenstar Based Either On The Facebook Page Posting of DYT Yacht Transport Or On A 
Partial Quote Of An Email Which Rule 1.130(a) Requires Plaintiff to Attach to the 
Complaint  

 
In addition to the fact that Count V's "traditional libel" claim is not cognizable under  

Florida law to redress the alleged injury to the Plaintiff limited liability company's "business 

reputation" as alleged in Count V, this Count also fails to state a cause of action for "Libel Per 

Quod" as neither of the two writings upon which Plaintiff relies to support this claim are 

actionable against SEVENSTAR. The two writings alleged as grounds for Count V are the 

Facebook page attached as Exhibit "A" to the pleading and an email from Mr. Boissevain, 

alleged to be a SEVENSTAR, to Dawny Pack on February 20, 2014 which is partially quoted in 

paragraph 21 of the Complaint but not attached in its entirety to the pleading.   

Facebook Page:  Exhibit "A" reflects that the Facebook page in question is that of DYT 

Yacht Transport. Despite Plaintiff's allegations that Exhibit "A" is "SEVENSTAR's website" and 

"SEVENSTAR's Facebook Page" on September 4, 2013 – it was not. Plaintiff has failed to allege 

any connection between SEVENSTAR and DYT Yacht Transport on the September 4, 2013 date 

of the Facebook page posting which would make SEVENSTAR liable for a posting by DYT 

Yacht Transport about UYT. Therefore, the DYT Facebook page attached as Exhibit "A" cannot 

be used as a factual basis for Count V. It is well settled that exhibits to a complaint are 

considered a part of the pleading and control over inconsistent Complaint allegations.  

Partial Quote of Email: Pursuant to Fla. R. Civ. P. 1.130(a), Plaintiff should be required 

to attach the complete email rather than providing only an excerpt from it because in an action 

for Libel Per Quod, the context of the published statement is critical.  However, even the email 

excerpt on its face suggests the existence of three affirmative defenses to the cause of action: 

truth, pure opinion and conditional privilege.  
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First, UYT's own Complaint allegations show that the statements in the first sentence of 

the email excerpt are true and represent an expression of pure opinion. Plaintiff alleges in 

paragraphs 9 and 10 of the Complaint that UYT is an affiliate of an investment company that 

"purchased certain assets of Yacht Path International, Inc. from the United States Bankruptcy 

Court Bankruptcy Trustee in that matter known as: In The Bankruptcy Matter of Unity Shipping 

Lines, Inc." Therefore, the first sentence of the email portion stating that "United rose from the 

ashes of these two ponzi scheme companies" is both true and a statement of Mr. Boissevain's 

opinion. His colorful characterization of the two bankrupt entities from which Plaintiff's affiliate 

purchased assets as "ponzi scheme companies" is not actionable, but merely his opinion. Written 

statements of pure opinion are not actionable as libel and truth is a complete defense to a libel 

claim.   

Secondly, the two remaining sentences in the email portion reflect that the alleged sender, 

Mr. Boissevain of SEVENSTAR, asks the email recipient, Ms. Pack, who Plaintiff alleges 

"represented and continues to represent multiple charter interests and is a well-established 

participant in international yacht movement," (¶ 19, Complaint), to "do some proper research on 

[UYT] before you decide to cut us [Sevenstar] out and continue with United," and further states 

an opinion that "it might very well harm you in your organization if people find out you are so 

close with them." (¶ 20, Complaint). These sentences reflect both a request and another opinion, 

rather than an actionable defamatory statement. Moreover, these sentences on their face show a 

communication made for a bona fide commercial purpose.  As such, the email portion itself, 

when read in the context of the Complaint allegations, establishes that SEVENSTAR had a 

conditional privilege to share Mr. Boissevain's opinions and concern with Ms. Pack. See Perry, 

2014 U.S. District LEXIS 162330 at * 29 – 30()("[a] communication made in good faith on any 

subject matter by one having an interest therein, or in reference to which he had a duty, is 
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privileged if made to a person having a corresponding interest or duty, even though it contains 

matter which would otherwise be actionable, and thought the duty is not a legal one but only a 

moral or social obligation."), citing American Airlines, Inc. v. Geddes, 960 So.2d 830, 833 (Fla. 

3rd DCA 2007); See also Nodar v. Galbreath, 462 So. 2d 803, 809 (Fla. 1984)(a conditional 

privilege in defense to a claim of libel exists for "communications for bona fide commercial 

purposes where the interest to be protected is the recipient's.").  

In summary, Count V fails to state a cause of action for Libel Per Quod against 

SEVENSTAR based on the September 4, 2013 Facebook page of DYT Yacht Transport and, 

under Fla. R. Civ. P. 1.130(a), Plaintiff is required to attach the complete February 20, 2014 

email to its Complaint to support its libel claim, rather than relying on excerpts.      

III.  CONCLUSION 

For the reasons and authorities set forth herein, Counts II , III, IV and V should be 

dismissed pursuant to Fla. R. Civ. P. 1.140(b)(6) for failure to state a cause of action against 

SEVENSTAR and Counts I and II also must be dismissed under Florida's "single action" rule to 

the extent that such Counts rely on the same alleged defamatory publications that underlie 

Plaintiff's defamation claims. 
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 Respectfully submitted, 
 
 
 /s/Sandra I. Tart 
 J. Michael Pennekamp, Esquire 
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