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2DNKXUVW ,QGXVWULHV ,QF "%$ )UHXQG %DNLQJ &R

2SSRVHU
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WK $YH JLVK,QBUNASN)UHXQG V )LVK

$SSOLFDQW
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3XUVXDQW WR 7UDGHPDUIN 5XOH D Q@G )HIé HRU RQ Y5LXAD
BURFHGXUH $SSOH ADQKVODWK KW ,QF )YLASK)UBSRGL¥FDQW E
DQG WKURXJK LWV XQGKHHUHEQPR YHR/X W KPQWRIDWEUIRBEPSHOOL
2SSRVHU 2DNKXUVWQFQGXY WWHKEY G % D MIOQ JUKR S R\FG | W R
$SSOLFDQWTV GLVDRGHUR W B TXHWRK\H 8HYL QI KR DIORXGOBV IRU
PRWLRQ DUH PRUHLIXOMX\HVBIRF RPBWR\LQJ OHPRUDQGXP RI /DZ
& )5 D DV ZHOO DV WKH 'HFOBRVEBEHBD R1U/RIW\DEH WJ
'HFO ° DQG H[KLELWV WKHUHWR
$SSOLFDQW FHUWLILKY) BSXUVXDGW WRRQVIHWOVKDY PDGH L
JRRG IDLWK HIIRUW E\ FRUUHVSRQGHRHAH YVWHKV$SS W LIFROLQWVK W

PRWLRQ DQG WKDW \QRM SFHHQL B ¥ OHUWRLUHVURIQYH W KHL



0(025%$1'80 2) /$:

%\ WKLY ORWLRQ $SSOLFDQW VHHNV WRLMRP § 8 O QRISTSRD/\M |
GLVFRYHU\ UHVSRQVHV DQG WR UHVHW WKH GDWHYV LQ WKLV

SURFHHGLQJVY FDXVHG E\ 2SSRVHUYV GHOD\ LQ VR UHVSRQGL(

, 3528&('85%/ %$&.*5281"
$SSOLFDQW DSSOLHGE(8IRTEH$DY 86HDRILVGYPWDLLIND 6 R
DQG LWY'§5(B$0286 GHVLIJQ PDUN 6HULDI@RURHILOWH
ILVK IUHVK ILVR]H@QRM VKL YAD QQHG BMXHIDGH® KLWDIQGLOOHWYV 2
EURXJKW WKLV RSSR\RIVEROWSHARFAHHGLQJ DJDLQVW $SSOLFIL
DSSOLFDWLRQV IR UQUHIH ¥ M/NDWDLVRIOR GFIIGRGY IRU 6,1&(

)5(81' %$.,1* &2 DQG GIRWLIEDNHU\ SURGXMDMWH DRBHG EDN
VHUYLFHV" UHVSHFWLYHO\

JROORZLQJ WKH %R RU @ $\8 RNHVIRTVX AR EQIRIQV BVIRQ VIW LLLLNPHD W L
GHIHQVHV WKH SDUWLHVY HQJDJHG LQ V&W W VHYHQW OGP RBXWK
ORQJ GHOD\ LQ WKH GHUREBR @ HQ JVRDKIL /M VHEH WINSOHFEBQW R |
6HH GNW QRV DQG 6WLSXODWHBGVFERWHR Q YV FEX  WHHQWQ
VFKHGXOHG WR FORVH RQ'NDW XQRVY BOSOLFDQWYV PRWLRQ
OHDYH WR ILOH D 6HFRRG WRHIFROMICF B RUZS S QR\LIQVLRONW QR
, ', 68&29(5< &21'8&7 72 '$7(

7KH SDUWLHV HQRK\DL@IHGLVFORVXUHW ROHRK IGRWF X PIRQWSW
DQG LQWHUURJDWRULHV RHF BXIY¥VWKHHS QRWLBIMWKBG WR HOH
VHUYLFH RI GRFXPHQWWKRMH &R QW HD QVRWWYF R BIK \GXH TR Q

6HSWHPEHU



$SSOLFDQW IXO0O\ DQG FDQGLGO\ UHV SRIXGIN® WRQ@SSRVH
BHSWHPEHU DQG SURGXFHG | USVBRQRLYD\GRAXPDW VDPH G
E\ & 520 VHQW WR 2SSRVHUfV FRXQVHO VHY SRR H$ YGIURNCHBNLY
JLUVW 6HW RI 5HTXHVWV IRU 3URGXFWLRQ DQG )LUVW 6HW RI

EXW GLG QRW GRIRXYALKEGWI/QXQWLO 2FHFRIEMHG E\ $SSOLFDC
FRXQVHO RQ 2FWREKHQ LW SURGXFHG SDJHV Rl GRFXPHQW
SDJHV FRPSULVH WKH ILOH ZUDSSHUV IRU 2SSRVHUYTV DVVHUYV
'HFO ([ $ 2SSRVHUYWRHNSTOQL\FID\D W TR F)XLRIN@WE BMTRHY WYV (
2SSRVHUTV 5HVSRQVHYLWRVS $SSOL RD QM B QGRIBRWER WL K &R Yt
/JHWWHU HQFORVLQJ 2SSRVHUfV GRFXPHQW SURGXFWLRQ

2SSRVHUYTV GLVFRYHU\ UHVSRQVHV DNOWRZW DRHWK RQVIDU |
LOQDGHTXDWH 2SSRYVHWDWRYLHG H B V\SRERKHW RN R/ MXN QWVHH Q
LQWHUURJDW R U L HOV W.ERQOW HRU SIRAVQLHRW DD PROBWRHJALWML RRQ VWK R
LOQWHUURJDWRULHW¥O (UR¥VESSRVHUIR BISEOREBAOWIW )LUVW
,QWHUURJDWRULHVW 1%\ LWR W SEHON. FRD GIR/FK\P HIZBV8 BV X LQGLFD
WKDW LW ZRXOG SURGXFH UHVSRQVLY HI RXRQRBIU$LY S O HE Bl G WATR/!
VHYHQ UHTXHVWV DPOW LWEIPDWR®Y WZDUH RI DQ\ UHVSRQVL)Y
WKUHH UHTXHVWYV  *URVVEHUJ 'HFO § $8 STELFQHAUMY )3 HWSA
'REXPHQW S5HTXHVWYV

$SSOLFDQWV FRXQVHB UTRQMRXFWVHHE ETEHOVHRFRN &HRSML A PFE H

UHTXHVWLQJ D WHOHSKRQLF PHH WQDX3HFRQFHH WHRI G L'

2SSRVHUYTV GLVEFRYHU\ UHVSRQVHV  *URMEHVI WHRFOSSEVHU
FRXQVHO 2SSRVHUYV FRXQVHO UHVSRQGHG RQ WKH IROOR.

WKDW $SSOLFDQW YVDFRMNBWHIDQIS BFRDBEG \OHWWHY VRXVRD\ KDY



UHJDUGLQJ 2SSRVHUYTV UHVSRQVHV WRMWRKKHUROHHFQW N GLVFEF
HPDLO IURP 2SSRVHUfV FRXQVHO

$SSOLFDQWV FRXQMNOFRKQWHDS /K WHWHIEA HYMWH\G HAJH RLGF L
6HSWHPEHU OLQRXWWKH IRRASBRYIHINI® ®VEHR|I YDULRXV JH
REMHFWLRQV DQG UHTNKHVSWLRYIL &K [DWZ B & SIARH 'Y KUHH O SIRVQW H U E \
6HSWHPEHU *URVVEHUJ '"HFO RP ) *URV V/ENMWHURI B
JUHXQG 2SSRVHUYJWHBRXSBHT DGW IV FHRPEMHO RQ 6 MDD W L\
ZRXOG QRW PHHW W KGIHOHSOMIQME DR G S @R % Q @ HGH WER QG LRQ
2FWREHU *URVVEHUJ '"HFOHPDLGSBRRP 2TV FRXQVHO
2SSRVHUYTV FRXQVHO SURYLGHG WKDW OHWWHU RQ 2FWREHU

/JHWWHU IURP 6 )UHXQG WR / *URYR\EHWYPV ERXQKD\G O HB/WN
WKDW LW ZRXOG SUR GILGH RAXESIS\OWHHP W SIRMEDUIH V2 R WY RRELH B H
Id.

$IWHU UHYLHZHQYIV2SBWREHU O H \® SVGHLLF DRRX VB O QIR L
UHTXHVWHG 2SSRVHIRLWY D WHODELRQ MF P MRNVDIBGE HRWY IUHP D L
GLVSXWHV UHJDUGLQJ WKH SURSHU VEBR®H R *GRWVAVEHUI\ 'HE &
(I ., HPDLO WR 2SSRVHUTV FRXQGH® XU PSSR € G TWHHRXQ
WKDW $SSOLFDQWIN BRXKRUHD HEPDHOD BIRRQBBGQW V V *KIRWVEHU.
'"HFO ([ - HPREORVRBPIV FRXQWHOUHV® WKHHMWROYLQJ \
UHPDLQLQJ GLVSXWHW WXH ANPL HQGO X Q$/SH0D DVINGIVE T¥SBERVHU T
FRXQVHO WR SURSRRXOOS ¥ RRJH WKW WIREZ HRW WD RPBORVHKUTV FRX
DIJDLQ UHMHFWH G O& LWHTXWMWHE LRDHQWH Q FRERVYNMESRQ GHFO
([ . HPDLO IURMWRERRONWHWO $FERUBDQWIYV $RXQVHO \

HPDLO WR 2SSRVHU W ERKQVHRXRMD LG H@D MK U DUHDV RI GL



LQ UHVSRQVH WR HDFK RI WKH SRLQWY VHW IRHWWHQ 2SSRVI
*URVVEHUJ 'HFO ([HPDLO WR 2SSRVHUYTV FRXQVHO

$SSOLFDQW UHTXHVWF\EREHBRXQVHGPBRY MUK VY NS W K H
SRLQWYV UDLVHGSR® GHKPMH LRI DY FFRXQW LAKHDS BRSSO MY H
GLVFRYHU\ UHVSRQVHZ®QR ¥ SSEEMND QML RHW K B H\RI. RIAWG/H B QUE
DXWKRULWLHY UBEWWG LQ WKRLREMVSRQGHQFH

7R GDWH 2SSRVHU KBQWR® MX$ SSONFR G HV'S UW W SKRIDAMHQW
XQLODWHUDOO\ VHOHFWHGVWEMW BBPMUHZRE & IGFK LRV 2SSRVHU:'
FRXQVHO HPDLOHG $S SROQ MDKDMW] \G [F W ¥ QI IRHD G/ KIS\SHD MIFKHDQW D O
UHVSRQVHYV DUH QRW HFHFW HEEGWRHEH 3UHDBV VEKRUWB\FO (|
0 HPDLO IURP FRFQMHOIV $ ZHHNWRBEMWU RQ 2F
2SSRVHUTV FRXQVHODQRDIMVO AEXKRS/SHIL VR DGYLVH WKDW WKH
UHVSRQVHV ZHUH VWLRB QBW FUMDEGE WERK RUWQAL B K "W KHIR YV EH U J
([ 1 HPDLO IURPV2ERRYMHO ,Q28HRSRQYW WBWKHU G|
$SSOLFDQW YV FRXONWRHWIZISBRNE W]V FRXHYW OVRRX WK BRH P
HIWHQVLRQ RI DOSURBWHGE LIQJ WREBRVHUTV FRXQVHO UHVSRQ
ZRXOG FRQVHQW WRHQRDRQPRQOWEOHGWMDGOLQHY  *URVVEHU.

HPDLO IURP 2SSRVHUfV FRXQVHO

2SSRVHUYTV GLVEFRYHKWU KW KBXHR QW HNWQZ ZHH N \DWRO O QQAR WD Y
EHHQ VXSSOHPHQWHG ZHHRNH KD BIQSWY R PG W RP VWV KSISW Y H U
VWDWHG LW ZRXOGJEHMWXSB OSIREA QMM @O'OGIWSYWRRBS IDLWK HIIF
GLOLJHQWO\ UH VA YIS XWMKHY SZLWWKIRKWY % RDUG LQWHUYHQWLR(
FRRSHUDWLRQ DQG EWY RZLOOLQJQHMWHRR LFRRD WHKOW I RWDXQ

UHIOHFWYV DQG UHPIBGY HWY ISUR RZEL GIKGUWFRXBW\ $85IOLFDQW



WKH LQVWDQW PRWERQH @ RH GHY FRRIIWUMH QWRLIKQAF& XWGHU W
7TUDGHPDUN 5XOHYV 5X®E YHE HUDIQ CB5ee2URA G K U H IDLOXUH WHF
ILOH D PRWLRQ WRSBEWSHOREDO U WH U X\R ALSOOBE HIIDQQIWCHE B LV FR
UHVSRQVHV
' o $5*80(17

$ GROILGHOWLDOLW\ 2EMHFWLRQ

2SSRVHU FLWHG D 3FRQILGHQWLDOLWWRRQPVREMHWWY R GE
PDQ\ Rl $SSOLFDQWHB\SOGHFBEWWMWY $SRLQWHG RXW WR 2SSRVH
6WDQGDUG S3URWHFRRYW 2ROEHAA D\ DANNFDHHOGL /R W GVWX D W
2SSRVHU PD\ XVH WKHROCEE GRWLIMVOH WY G RV WO L\RH)QY/ VIRV LY
FRPPHUFLDO LQIRURPI/VQRQKDW GBSHB 2SSRVHU PHUHO\ VWD
SHUVXDGHG « WKDW 2SSRWHYVB8RYPWLS H RGEX A HVQRAHWU H HRAD D
SURWHFWLYH RUGHU LQ SODFH ° I[HWWHU DW

7KLY REMHFWLRQ VERGO® BH RHYHL@ XZQ® K SHNISIH F YOW R
$SSOLFDQWYV ,QWHIKUR KDWHHNVLIR FR D®RUDMWHD WKDIURMDWLRQ F
PDQDJHULDO HPSOR\HHVR W Q G RGHXTEKWMVRWY 1RV FKDVHHN 3SULFL!
LQIRUPDWLRQ  DQG SURGXFW SULFH ORMWWYHGHY B HHF\S ODID\W L
DXWKRULW\ DV WR ZKURVKHHFWM DY QDIGGWHL W R BSW RDAGHHFIVX D Q\ W
FRPPHUFLDOO\ VHQRQWDQIE DBIRWPDW Y RVEKHWRDMHFWR.RQ LQ
DYRLG UHVSRQGLQJ WARWRKHWKHWXH\*WKR/HHFRWUH®D O DG WD QFH
EXVLQHVV ILUPV WR.GLRUFPORW HROXQ MWXQ! LMLHHQOW EQVLY RQ ZK
GHQ\ GLVFRYHU\ RWIWVMK® W Q®HRUPPS UR $UR B VGH. YSXURMA H\@ MR @Y R
FRPSHW OWdRaUSys. Corp. v. Hydro-Air Eng’g, Inc. ) G JHG &LU

see also Amazon Techs., Inc. v. Wax 8634 G Q 7T7%%



3>2@SSRVHU PXVW SURGXFH DOOHJHGQ\RAP@IWGR Q V8 XDO Y¥OUQ §
SURWHFWLYH R UG HIW DSSSRAHHDEIOH) VER RABKHUDWLRQ RI 7UDGHPI
ORUHRYHU WKH SDYHAMLHARPBHWQWWUNN 185803 FRQ@XWF WNO @
2SSRVHU VHOOV EDHNSSO ISFURGXFW ¥R ®IFLVE HRQV VB R XKW & FEFHVV W U
ZLWK UHVSHFW WR LWV UHVSRQVHV WR VQIW H LBWARIDN¥RW\R TR
DQ®&SSRVHUTV FRQIFGH®RWQVDDUMW HREQH RUH
XQIRXQGHG LQ OLJKW ®REG XWKMUG HV SIDQHAKIAMI K WKH\ RS

% SWWRUOQOH\ GOLHOWRBNLYURGIHAW ORFWUWWH 2EMHFW L

2SSRVHU KDV LPSURSHUO\ LQYRNHG WEH PWWRURG X F\W® L
GRFWULQH ZLWKRXWOSHURYQLRSIL RJ D HSMBHRY@Q\HLUIWHHS RUNRSNKHU Z LV
SURWHFWHG GBFXPHRDWSWRVHUTY 5HVSRQVHV WR 5)3 1RV

2SERVEHHW SRQVH WR ,QWHUSYSSRIOMWDWWWL RODUL
LQ LWV 2FWREHU KDW LAMPRR®RONSG DJBHFIDWW LHHVORH YWHK M/ IQHH G
DQ\ SULYLOHJHG GRFRPMIQW W KK H DOWHRG/ IGFHWVRII RIS B/KKV ML W LR Q
6HSWHPEHU *HUHY DYYRIWWLRQ LQ LOYNWWWR BMWHKID W
HIDPSOH ,QWHUURGGMHQRULIURDWLRQ RVEHUHWHMBQW ZXRHBDULQJ
UHVSRQVHYVY WR WKHDQW®W HWHWUIRHVYWRIRHY DOO GRFXPHQWYV UH
2SSRVHUTV DSSOLFDWL RV LW R HUGISEBROMHW@WODUQYD&EH WK
DWWRUQH\ FOLHQWSUISYRGKBW BRGEVWBLQH" /I HWWHU D\
DSSDUHQW UHOLDQFHCORM QMW s DMYW RHOQWH QWK RRXWR DIRXAOILO O
GLFWDWHY RI )HGHUDO 5XOH Rl &LYLOEHURRXQWUHE® QEHG VKI
Amazon Techs., Inc. v. Wax 8634 G Q 77%% 7T@R WKH H[WHQ\
RSSRVHU PDLQWDLQEDMWHG RREMW KW LIRVPW R UQHJI H- @ UHMWWR U Q F

SURGXFW GRFWULQH LW PXVW SURGXFH D SULYLOHJH ORJ~



& %0DWDOWO\ ,PSHUPLVVLEOH ™ 'LVFRYHU\ 5HVSRQVH

2SSRVHU DVVHUWYV LQ LVOWWRWHREWK BWORFDW WY BLYFR
UHTXHVWY DUH 3EODERMDH WO'R LPLSM UFRRWM U IDRI®GWRUHDDWLQJ
LGHQWLILEFPWHRQIRDO H[SHUW ZLWQRBVURIEKFWIQRQ5H T HOWWR
GRFXPHQWY DQG WKLQJV VXIILFLHQWR QR RGSQUMRQD QASIHROWR-
LQWHQGY WR UHO\ RQ DV D ZLWQH VYV GIQVIVKUNHS/UW K 1B MG W& H V
UHTXHVWY DUH 3E O DEWDH) WD ® G PFSRIUHP\L WWRES P& R2$G RVRI U WR
UHVSRQG WR WKHP LOURMH G DVWKIRWY WK IPVEQWOIP SOWWHE WKH VFE
RI SHUPLVVLEOH GLWEKRY HHWGHEUEG@BKOHY Rl &LYLO 3URFHGXU
5XOHV Rl (YB&HQFHHG 5 &LY 3 )HEB 5 (YLG

2YHUEUHDGWK 2EMHAVWAUROLWRFEFSHH&E WR ABSRYHRUTYV '
8VH

2SSRVHU REMHFWYV WIR GIS\8 DR © DRY V2B\6 R$/343.0 D ¥ DXQWHTY L Q
GLVFRYHU\ UHTXHVWVWIIHVK X Q¥ W | @& SWHBAMGW DRI HR U P H U
RIILFHUV SUHGHFEH\DRWY UM SIRUN IQQIVEIDVRR WHRU \ J RLQG
WKHUHIRUH RYHUEURDRG REASISRW KM UVR M D FKHR X i ¥ SVO/L RIKQW V
FRXOG EH FRQVWUXHG WR VHHN GRFXPHERMAK IINR RV KH GIRWM K
ILUVW XVH DVVHUWSSRGY HQ WD B X VR UMBH G 6BIHHI LV WU RWS RQM U TV
5HVSRQVHV WR 5)3 1RV 'LWK UHB)SHIFRW WRKLFK VHHNYV
VDOHV ILIXUHV RI 2 EHOWHQMVW RR ®W V P UWKIHG CDW N VR IURUV W
WR WKH SUHVHQW 266G RWRH V VKIDS/X B ID M/ WRR/ Y WD ®HQ LR XRUH V
WKH SDVW ILYH \HDUYV /JHWWHU DW

7KHVH REMHFWLRQV WRSRYSHRIY BV SDUIRXQGHG LQ

OLIJKW RI WKH IDFW WYXDMUNSER VBIRIHKRMUIKWLY BOBRMHGLQJ 71



SGXUDWLRQ H[WHQWHDRIC RHRGYBSKWIEFFL@) RQ & ISKEP@UN" DU
EH FRQVLGHUHG LQ GHWHUPLQLQJ IDPHNHD® & B WHERW HUW LW X
IDFWRU DUH DQ DSSURSULDWed YHQXB IRU GLIFVFROMHUHRYHU L
ZHOO VHWWOHG WRRQFHU@E.@IR DPOMBYRIWVY I LQYWOMWHS PDUN |
GLVFRYHUDEOH ~ 7%03 t

( 3/HJDO &RQFOXVLRQ 2EMHFWLRQ

2SSRVHU REMHFWV\WR ,QWBQ G RIDWWE XWRIBURPLGH D
UHVSRQVH RQ WKHUEDXHYWKBMDWER&HRU D OHJDO FRQFOXVLF
UDLVHG WKLV REMHFWLRQ ZLWK UHV S BN WRQQWRXNUKR JDWR
VXEVWDQWLYH UHVSRBQRYY KIS HD ¥ HHD WKRNW LQWHUURJDW
IRWZLWKVWDQGLQUI$ISFEOMWAIRDVWR RS BIRNEKB WWK\D W WHK®R IVBIH F
WKH IDFWV XQGHUO\LQJ 2SSRVHUJV DVVHUWLRQV LQ WKLV S
DV VHW IRUWK LQ 7%03 * ZKLFK RUADWIHW QRVD \@ H B B VIVDW
REMHFWLRQDEOH PHUMKQWUBN FD %W \WWWR JLYH DQ\ RSLQLRQ
UHODWHYV WR IDEWDRWL RMX R IDBBZ WR IDFW ~

) L GHOWLILFDWLRO RI :KHWKHU 5HVSRQVLYH '"RFXPHQW

2SSRVHUYV 5HVSRQVHHWHW R D ®®SIALWD YRYVZBRTGXHWWR Q
HIFHSW IRU 5)3 1RV DQG VHRSBVH@NVPXOWLWXGH
REMHFWLRQV ZLWXKKRKWKHEGHOQHAWLS RIGML YNV V& R FPKRNQWVLRBUR S
XQGHU )HGHUDO 5XOH Rl &LYLO 3URFHGWWHKDWED UB YV SRQWK
GRFXPHQW UHTXHVW WSIHFQV\ W R \DRE NGHRAH WW RO QAGK § HWHPTL W
LQVSHFWLRQ RI WHH VKIRXWG2EBI S RWGHUHG WR LGHQWLI\ ZKH\

GRFXPHQWY GR RU GWVQRX\S S§IQIHAHQQYDO UHVSRQVHV



9 &21&/86,21

W LV GLIILFXOW GRIQWSS\ODWDW@MLWRIXQFWXUH ZKLFK UHV
GHILFLHQW JLYHQ WKDW 2SSRVHU KDVHWSRQORHSWRGXRH D VX
SHTXHVWV IRU 3URGXFWLRQ DQG RIRUHQWHQUBHDWRQVHV )
$SSOLFDQW UHVSHFRW X RDUBY NV VRPBSWROWXSSRWIRHB QW LWV
GLVFRYHU\ UHVSRQVH\W B\ SHR$RANVQY I WZHWW D Q @/ IGRFRPHQV
WR HDFK GLVFRYHU\ UHTXHVW F O PWIW L RVE D\W GERF¥ X@ H QMR V
2SSRVHUTV GXUDW LRMUR MV XD/GIGRIIL UW VN X VM B GRO ZWW KRLIQUW KH VF|
SHUPLVVLEOH GLVFRYHU\ RUGHU 2SSRVHU WR SURGXFH D
ZLWKKHOG RQ WKH EQN\L ¥ QRUHOKH SSIVKWIRDRIUN S QRBGREW GRFW U
RYHUUXOH 2SSRVHUYV 3FRQILGHQWLDHDU W\R REBHFDWMWRQ Q LW
UHVSRQVHYV ZKHWKHU RHM\SR G LYW GIRF® VFKHEKQGQNOGDWH
WKLV SURFHHGLQJ EURWPKWHKH BROWHKR | WRIOHK % RDQ R WWKH YV PRV
DFFRXQW IRU 2SSRVHUYV GHOD\V LQ SURYLGLQJ GLVFRYHU\ U

HVSHRWK@ VXEP IWKG 5
'DWHG 1RYHPEHU V. /HVOH\ 0 *URVVEHUJ
5REHUW % * +RURZLW]
%$.(5 +267(7/(5 //3
5RFNHIHOOHU 30D]D
YHORRU

1HZ <RUN 1HZ <RUN
UKRURZLW]#EDNHUODZ FRP

/JHVOH\ OF&DOO *URVVEHUJ
%$.(5 +267(7/(5 /13

$UFK 6BWUHHW
&LUD &HQWORRU
3KLODGHOSKLD 3%
OJURVVEHUJ#EDNHUODZ FRP



Attorneys for Applicant
13" Ave Fish Market Inc., DBA Freund’s
Fish



&(57,),&%$7( 2) 6(59,&(

, KHUHE\ FHUWLI\ WKD$B3W |&$ 1R BHURA, 21 BZ/&20
',6&29(5< 5(63216(6.'$5(6(7 $// '$7(6 ZHUH VHUY HO/ E\PIDUY W |
SRVWDJH SUHSDLG RQ 2SSRVHU V FREBVHO WKLW UGG
FODVV PDLO SRVWDDH) SQUMBDRGH LDGEOREWHG DV IR

BWHYHQ $ )UHXQG (VT
/DZ 21ILFHV Rl BWHYHQ $ )UHXQG

32 %R]
/RV $QJHOHV &$

/[HVOH\ 0O *URVVEHUJ
/[HVOH\ 0 *URVVEHUJ
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2DNKXUVW ,QGXVWULHV ,QF "%$ )UHXQG %DNLQJ &R

2SSRVHU

2SSRVLWLRQ 1R

WK $YH JLVK,QBUNASN)UHXQG V )LVK

$SSOLFDQW

"(&/$5%$7,21 2) /(6/(< 05266%(5* ,1 6833257
2) $33/,&%$17 WK)$6¢ 0$5.(7 ,1& '%$
)5(81'16 ),6+ 6 027,21 72 &203(/ ',6&29(5<
5(63216(6 $1' 72 5(6(7 $// '$7(6
, /HVOH\ 0 *URVVEHUJ GHFODUH DV IROORZV
, DP DQ DVVRFLDWH PR IWKINNEDZ +RRWE& WHH URM 3
$SSOLFDQW WK $WH,RIFVK % YUHX QG T VW) WKLV, GHFEPRUDWLR Q
VXSSRUW RI $SSOLFORMSHOORWERQHW R 5 HSAS\RHOW KD @ QBW H V
ZKLFK VHHNV WR FRPSHRYASSRVHEWAMDQWLYH UHVSRQVHV WR
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

OAKHURST INDUSTRIES, INC. DBA FREUND
BAKING CO,,
Opposer,

Opposition No. 91218523

Application Serial No. 86/139,432
Mark: FREUND’S FAMOUS
Filing Date: December 10, 2013

Application Serial No. 86/139,577
Mark: (D
Filing Date: December 10, 2013

13™ AVE FISH MARKET INC. DBA FREUND'S
FISH,

)
)
)
)
)
)
v. )
)
)
)
)
)
Applicant ;

OPPOSER’S RESPONSES TO APPLICANT’S FIRST SET OF DOCUMENT REQUESTS

Opposer, Oakhurst Industries, Inc. DBA Freund Baking Co. (“Opposer”), based on
present information and belief, and following reasonable inquiry, responds as follows to
Applicant’s First Set of Document Requests to Opposer. Opposer reserves the right to
supplement these responses as appropriate and to correct, amend, or withdraw any

responses based on discovery of new information or error.

GENERAL OBJECTIONS
The following general objections apply to each of the definitions, instructions
and Document Requests propounded by Applicant (“Requests”) and are hereby
incorporated within each response set forth below. No specific objections are intended
to establish, and should not be interpreted as establishing, a waiver of any general

objection.

1. Opposer objects to these Requests to the extent they seek the disclosure
of information neither relevant to this proceeding nor reasonably calculated to lead to

the discovery of admissible evidence.



2. Opposer objects to each Request to the extent it seeks information that is
available to the public, or is otherwise readily available to Applicant from other sources,
and the expense and burden of attaining such information is not greater for Applicant
than it is for Opposer.

3. Opposer objects to each Request to the extent that the burden or
expense of responding to each Request outweighs the likely benefit, taking into account
the needs of the case, the parties’ resources, and the importance of the proposed
discovery in resolving important issues in this proceeding.

4. Opposer objects to these Requests to the extent they seek documents
and information that are in the possession or control of Applicant or third parties.

S. Opposer objects to the Requests to the extent the documents and
information sought is not in Opposer’s custody, possession, or control.

6. Opposer objects to the Requests (and Definitions and Instructions) which
ask for “all,” "any,” or “any and all” of some category on the grounds that each such
Request (and Definition and Instruction) is overly broad, unduly burdensome and
oppressive, to the extent it would impose upon Opposer a duty to search for items
which would be unreasonable under the circumstances. Opposer acknowledges only a
duty to search for information that is reasonable under the circumstances as provided
by the Federal Rules of Civil Procedure and applicable case law.

7. Opposer objects to these Requests to the extent they call for confidential
trade secret information, including business plans, non-public financial information, and
like materials and also confidential third-party information disclosed to Opposer on the
condition that, or subject to an obligation that, Opposer keep such information
confidential.

8. Opposer objects to these Requests to the extent they seek information
that is proprietary to Opposer and/or third parties.

9. Opposer objects to these Requests to the extent they seek production of
information prepared in anticipation of litigation, or is protected from disclosure, in

whole or in part by the attorney-client privilege, the attorney work product doctrine



and/or any other applicable privileges, including but not limited to, joint defense and
common interest privileges. Opposer hereby claims such privileges, immunities and
protections to the extent implicated by each Request. The inadvertent disclosure of any
protected or privileged information will not establish a waiver of any protection or
privilege or of any other grounds for objecting to discovery regarding such response.

10.  Opposer objects to each Request, and any definition or instruction, to the
extent that it is inconsistent with, or seeks to impose requirements and obligations on
Opposer beyond those set forth in the Federal Rules of Civil Procedure, the Trademark
Trial and Appeal Board Manual of Procedure (“TBMP”), the Rules of Practice in
Trademark Cases, and/or any other applicable rules or law.

11. In addition to these General Objections, Opposer may also state Specific
Objections and Responses to the Requests where suitable, including objections and
responses that are not generally applicable to each Request. By stating such Specific
Objections and Responses, Opposer does not intend to restrict or limit these General
Objections.

12. Opposer’s responses to the Requests are based on facts currently known,
and constitute a good faith and diligent effort to comply with the Requests. Opposer is
conducting a reasonable investigation to locate and gather documents responsive to
these Requests, with such investigation continuing. Consequently, Opposer reserves
the right, where appropriate, to change, supplement and/or alter its responses pursuant
to Federal Rule of Civil Procedure 26(e). Where Opposer responds that it will produce
documents responsive to a particular Request, Opposer does not assert that it has any
responsive documents, but rather that if such documents are located and are otherwise
within the scope of discovery and not privileged or protected under the work product
doctrine, or other applicable privileges or protections, Opposer has made or will make
such documents available to Applicant. Moreover, Opposer reserves the right, at trial or
other proceedings in this action, to rely on documents, things, information, evidence, or
other matters in addition to the documents and/or things that are produced in response

to the Requests, whether or not such documents, things, information, evidence, or



other matters are newly discovered or are currently in existence, but have not been
located in spite of good faith and diligent effort.

13.  Opposer objects to the Requests as overly broad and irrelevant to the
extent they are not limited to the United States. Unless stated otherwise, Opposer’s
responses apply to the United States.

14.  Opposer's responses herein do not in any way establish an adoption of
Applicant’s supposed Definitions or phrases or words to the extent they allege to define
phrases or words to have a meaning different from their commonly understood
meanings or to include more than their commonly understood meanings, in particular
regarding the terms identified in these objections.

15.  Opposer reserves the right to amend these objections and responses, to

correct unintentional errors, or otherwise to supplement its objections and responses.

OBJECTIONS TO DEFINITIONS AND INSTRUCTIONS

The following objections to definitions and instructions apply to each of
Requests that incorporate them and are hereby incorporated within each response set
forth below.

1. Opposer objects to the instruction “The subject matter covered by these
Requests is not limited to the United States unless so specified” because it is overly
broad and irrelevant to this proceeding nor reasonably calculated to lead to the
discovery of admissible evidence. Unless stated otherwise, Opposer’s responses apply
to the United States.

2. Opposer objects to the instruction that “You are required to furnish all
documents that are available to You, including documents in the possession, custody, or
control of Your attorneys, accountants, agents, employees, advertising agencies,
advertising consultants, representatives, or any other persons directly or indirectly
employed by or connected with You or Your attorneys or anyone else subject to Your
control” on the grounds that they seek production of information prepared in
anticipation of litigation, or is protected from disclosure, in whole or in part by the

attorney-client privilege, the attorney work product doctrine and/or any other
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applicable privileges, including but not limited to, joint defense and common interest
privileges.

3. Opposer objects to the definitions of the terms “Opposer,” “You,” and
“Your,” and to each Request that uses those terms or a variation thereof, on the
grounds that it renders the Requests as being unduly burdensome, overly broad, vague,
ambiguous and oppressive, because it includes entities other than Opposer, and entities
not controlled by Opposer. Opposer has no obligation or duty to produce anything not
in the custody, possession or control of Opposer and does not agree to do so.
Moreover, this definition is vague and overly broad in its reference to “its subsidiaries,
owners, joint venture partners, present and former officers, predecessors, agents,
directors and all other persons acting or purporting to act on behalf of Oakhurst
Industries, Inc., including all past or present employees, or any such person or persons
individually or in any combination” as it is unclear whether all such terms refer to
Opposer or to an unrelated entity and includes people and entities not in Opposer’s
control. Moreover, Opposer also objects to such definitions and to each Request that
uses those terms or a variation thereof, as being overly broad and unduly burdensome
because they would require Opposer to obtain information from any former employee,
officer, predecessor, agent or director of Opposer. In responding to any Requests that
use this definition, Opposer responds only on its own behalf.

4, Opposer objects to the definition “The phrase “Opposer's Marks" refer to
"SINCE 1856 FREUND'S BAKING CO. design marks that are the subject of U.S. Trademark
Registration Nos. 4,304,304 and 4,500,792, the common law mark SINCE 1856 FREUND
BAKING CO. in blue and white colors and the common law word mark SINCE 1856
FREUND'S BAKING CO.” as stated in Applicant’s Requests as originally served and as
later purportedly amended by email by Applicant’s attorney to read as “The phrase
“Opposer’'s Marks” refer to “SINCE 1856 FREUND’S BAKING CO. design marks that are
the subject of U.S. Trademark Registration Nos. 4,304,304 and 4,500,792, the common
law mark SINCE 1856 FREUND BAKING CO. in blue and white colors and the common
law word mark FREUND’S BAKING CO.” and every Request that uses those definitions on



the grounds that they are vague, ambiguous, misleading, overly broad, improper and
irrelevant as they cover marks that Opposer has never claimed rights to, namely “SINCE
1856 FREUND’S BAKING CO.” and “FREUND’S BAKING CO.”

5. Opposer objects to the definition “"Marked Goods or Services" means
any and all goods or services offered, advertised, rendered, manufactured, sold,
distributed, or otherwise exploited by Opposer in connection with Opposer's Marks” on
the grounds that it is vague, ambiguous, misleading, overly broad, improper and
irrelevant because, as stated above, through the stated definition of “Opposer’s Marks”
they cover marks that Opposer has never claimed rights to and also “otherwise

exploited” is unclear.

RESPONSES TO APPLICANT’S FIRST SET OF DOCUMENT REQUESTS TO OPPOSER
REQUEST TO PRODUCE NO. 1

All documents concerning, reflecting or related to the adoption by Opposer of
Opposer’'s Marks for the Marked Goods or Services and the first use thereof: a)
anywhere; and, b) in interstate commerce.

RESPONSE TO REQUEST TO PRODUCE NO. 1

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Opposer’s Marks” covers marks that Opposer has never
claimed rights to; 2) the Request is vague, ambiguous, misleading, overly broad,
improper and irrelevant because, as stated earlier, the definition of “Marked Goods and
Services” covers marks that Opposer has never claimed rights to; 3) the Request is not
reasonably calculated to lead to the discovery of admissible evidence because there is
no issue of priority in this proceeding, and further, Opposer has no burden to show
priority of use as to each and every product and/or service with which it has used its
trademarks; 4) furthermore, the Request is overly broad and unduly burdensome to the
extent it seeks documents relating to the "adoption" of Opposer’s trademarks; 5) the
Request is not reasonably calculated to lead to the discovery of admissible evidence in

that the “adoption” of Opposer’s trademarks has no bearing on any of the issues raised
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in this proceeding, including because there is no dispute that Opposer has actual and
constructive priority of use in this proceeding; 6) the Request is overly broad, unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible
evidence in that it seeks “all documents,” including documents that are not related to
this dispute; 7) the Request is compound in form; and 8) as worded, the Request calls
for production of documents protected by the attorney-client and attorney-work
product privileges.

REQUEST TO PRODUCE NO. 2

Documents sufficient to identify to target customers for the Marked Goods or
Services.

RESPONSE TO REQUEST TO PRODUCE NO. 2

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “sufficient to identify to target customers”; 2) the Request is vague,
ambiguous, misleading, overly broad, improper and irrelevant because, as stated earlier,
the definition of “Marked Goods and Services” covers marks that Opposer has never
claimed rights to; 3) the Request is unintelligible as written; 4) the Request, as worded,
seeks documents that are not reasonably calculated to lead to the discovery of
admissible evidence in that it is worded to cover trademarks outside this proceeding
and therefore has no bearing on the issued raised in this proceeding; and 5) the Request
is not reasonably calculated to lead to discovery of admissible evidence in that it seeks
documents relating to identification of customers.

REQUEST TO PRODUCE NO. 3

All documents concerning, reflecting or related to any instances of actual
confusion encountered by Opposer as a result of Applicant’s use of Applicant’s Marks.

RESPONSE TO REQUEST TO PRODUCE NO. 3

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the terms “encountered” and “actual

confusion” and the phrase “as a result of Applicant’s use of Applicant’s Marks”; 2) the



Request is unintelligible as written; 3) the Request is unduly burdensome and overly
broad in that it seeks documents outside of Opposer’s control, custody, and possession,
and also because, as worded, it seeks documents that are not reasonably calculated to
lead to the discovery of admissible evidence; 4) the Request is overly broad, unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible
evidence in that it seeks “all documents,” including documents that are not related to
this dispute; and 5) as worded, the Request seeks production of documents protected
by the attorney-client and attorney-work product privileges.

REQUEST TO PRODUCE NO. 4

All documents concerning, reflecting or related to the wholesale and retail
pricing of the Marked Goods or Services sold by Opposer in connection with each of
Opposer's Marks during the past five years.

RESPONSE TO REQUEST TO PRODUCE NO. 4

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “wholesale and retail pricing of the Marked Goods or Services sold by
Opposer in connection with each of Opposer’s Marks during the past five years”; 2) the
Request is vague, ambiguous, misleading, overly broad, improper and irrelevant
because, as stated earlier, the definition of “Marked Goods and Services” covers marks
that Opposer has never claimed rights to; 3) the Request is vague, ambiguous,
misleading, overly broad, improper and irrelevant because, as stated earlier, the
definition of “Opposer’s Marks” covers marks that Opposer has never claimed rights to;
4) the Request is unintelligible as written; 5) the Request is overly broad, unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible
evidence in that it seeks “all documents,” including documents that are not related to
this dispute; 6) the Request is unduly burdensome and overly broad in that it seeks
documents outside of Opposer’s control, custody, and possession, and also because, as
worded, it seeks documents that are not reasonably calculated to lead to the discovery

of admissible evidence; 7) the Request seeks production of competitive and highly-



sensitive customer information; 8) the Request seeks trade secret and highly-
confidential documents; 9) the Request is compound in form; and 10) the Request
purports to require Opposer to generate documents that are not maintained in the
normal course of business.

REQUEST TO PRODUCE NO. 5

All documents concerning, reflecting or related to Opposer’s applications to
federally Opposer’'s Marks including but not limited to specimens of use for those
marks.

RESPONSE TO REQUEST TO PRODUCE NO. 5

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “Opposer’s applications to federally Opposer’s Marks including but not
limited to specimens of use for those marks”; 2) the Request is vague, ambiguous,
misleading, overly broad, improper and irrelevant because, as stated earlier, the
definition of “Opposer’s Marks” covers marks that Opposer has never claimed rights to;
3) the Request is overly broad, unduly burdensome, and not reasonably calculated to
lead to the discovery of admissible evidence in that it seeks “all documents,” including
documents that are not related to this dispute; 4) the Request is unintelligible as
written; and 5) as worded, the Request seeks production of documents protected by the
attorney-client and attorney-work product privileges.

REQUEST TO PRODUCE NO. 6

All documents concerning, reflecting or related to the duration, extent, and
geographic reach of advertising and publicity done by Opposer for each of Opposer’s
Marks from their date of first use through to the present.

RESPONSE TO REQUEST TO PRODUCE NO. 6

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase “duration, extent, and
geographic reach of advertising and publicity done by Opposer for each of Opposer’s

Marks from their date of first use through to the present”; 2) the Request is vague,



ambiguous, misleading, overly broad, improper and irrelevant because, as stated earlier,
the definition of “Opposer’s Marks” covers marks that Opposer has never claimed rights
to; 3) the Request is unintelligible as written; 4) the Request is overly broad and unduly
burdensome, as it seeks production of advertising over an extensive period of time; 5)
the Request is overly broad, unduly burdensome, and not reasonably calculated to lead
to the discovery of admissible evidence in that it seeks “all documents,” including
documents that are not related to this dispute; and 6) the Request purports to require
Opposer to generate documents that are not maintained in the normal course of
business.

REQUEST TO PRODUCE NO. 7

All documents concerning, reflecting or related to sales figures on an annualized
basis reflecting Opposer’s dollar value, unit volume and geographic extent of Marked
Goods or Services sold in connection each of Opposer’s Marks from their date of first
use through to the present.

RESPONSE TO REQUEST TO PRODUCE NO. 7

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “sales figures on an annualized basis reflecting Opposer’s dollar value,
unit volume and geographic extent of Marked Goods or Services sold in connection each
of Opposer’s Marks from their date of first use through to the present”; 2) the Request
is vague, ambiguous, misleading, overly broad, improper and irrelevant because, as
stated earlier, the definition of “Marked Goods and Services” covers marks that Opposer
has never claimed rights to; 3) the Request is vague, ambiguous, misleading, overly
broad, improper and irrelevant because, as stated earlier, the definition of “Opposer’s
Marks” covers marks that Opposer has never claimed rights to; 4) the Request is
unintelligible as written; 5) the Request is overly broad, unduly burdensome, and not
reasonably calculated to lead to the discovery of admissible evidence in that it seeks “all
documents,” including documents that are not related to this dispute; 6) the Request

seeks trade secret and highly-confidential documents; 7) the Request purports to
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require Opposer to generate documents that are not maintained in the normal
course of business; and 8) the Request constitutes an impermissible invasion of
Opposer’s right of financial privacy.

REQUEST TO PRODUCE NO. 8

All documents concerning, reflecting or related to Opposer’s sales outlets where
Marked Goods or Services have been, and are, sold, for each of Opposer’s Marks.

RESPONSE TO REQUEST TO PRODUCE NO. 8

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the term “sales outlets”; 2) the Request is
vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Marked Goods and Services” covers marks that Opposer has
never claimed rights to; 3) the Request is vague, ambiguous, misleading, overly broad,
improper and irrelevant because, as stated earlier, the definition of “Opposer’s Marks”
covers marks that Opposer has never claimed rights to; 4) the Request is unintelligible
as written; 5) the Request is overly broad, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence in that it seeks “all
documents,” including documents that are not related to this dispute; 6) the Request
seeks trade secret and highly-confidential documents; 7) the Request seeks production
of competitive and highly-sensitive customer information; and 8) the Request purports
to require Opposer to generate documents that are not maintained in the normal course

of business.

REQUEST TO PRODUCE NO. 9

All documents concerning, reflecting or related to the appearances at wholesale
and retail locations of each of Opposer’s Marks where Marked Goods or Services been
sold.

RESPONSE TO REQUEST TO PRODUCE NO. 9

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the terms “appearances”, “sales outlets” and

“retail locations”; 2) the Request is vague, ambiguous, misleading, overly broad,
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improper and irrelevant because, as stated earlier, the definition of “Marked Goods and
Services” covers marks that Opposer has never claimed rights to; 3) the Request is
vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Opposer's Marks” covers marks that Opposer has never
claimed rights to; 4) the Request is unintelligible as written; 5) the Request is overly
broad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence in that it seeks “all documents,” including documents that are not
related to this dispute; 6) the Request seeks trade secret and highly-confidential
documents; 7) the Request seeks production of competitive and highly-sensitive
customer information; and 8) the Request purports to require Opposer to generate
documents that are not maintained in the normal course of business.

REQUEST TO PRODUCE NO. 10

Documents sufficient to show each type of baked good advertised and sold in
connection with each of Opposer’s Marks from their date of first use to the present.

RESPONSE TO REQUEST TO PRODUCE NO. 10

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “sufficient to show each type of baked good advertised and sold in
connection with each of Opposer’s Marks from their date of first use to the present”; 2)
the Request is vague, ambiguous, misleading, overly broad, improper and irrelevant
because, as stated earlier, the definition of “Opposer's Marks” covers marks that
Opposer has never claimed rights to; 3) the Request is unintelligible as written; 4) the
Request is overly broad and unduly burdensome in that it seeks documents identifying
“each type of baked good”, as well as documents that are publicly available, and
therefore, easily accessible by Applicant; 5) the Request is overly broad and unduly
burdensome in that it seeks documents from the date of first use of "each baked good";
6) the Request is not reasonably calculated to lead to the discovery of admissible
evidence because there is no issue of priority in this proceeding, and further, Opposer

has no burden to show priority of use as to each and every baked good with which it has
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used its trademarks; and 7) the Request purports to require Opposer to generate
documents that are not maintained in the normal course of business.

REQUEST TO PRODUCE NO. 11

Price lists for all baked goods offered by Opposer for the Marked Goods or
Services from 1981 through to the present.

RESPONSE TO REQUEST TO PRODUCE NO. 11

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “Price lists for all baked goods offered”; 2) the Request is vague,
ambiguous, misleading, overly broad, improper and irrelevant because, as stated earlier,
the definition of “Marked Goods and Services” covers marks that Opposer has never
claimed rights to; 3) the Request is unintelligible as written; 4) the Request seeks
production of competitive and highly-sensitive customer information; 5) the Request
seeks trade secret and highly-confidential documents; 6) the Request is not reasonably
calculated to lead to discovery of admissible evidence in that it seeks documents
relating to identification of customers; 7) the Request is also overly broad and calls for
irrelevant information, as pricing is not relevant to this proceeding; and 8) the Request is
overbroad in time and scope and due to its overbreadth it sweeps within its purview
documents that are irrelevant to the proof of any matter at issue in this matter and not
reasonably calculated to lead to the discovery of admissible evidence.

REQUEST TO PRODUCE NO. 12

All documents concerning, reflecting or related to each or all of Opposer’s Marks

becoming a household name.

RESPONSE TO REQUEST TO PRODUCE NO. 12

Opposer objects to the Request on the following grounds: 1) the Request is vague,
ambiguous and overly broad as to the following phrase and the individual terms that
comprise it: “becoming a household name”; 2) the Request is vague, ambiguous,
misleading, overly broad, improper and irrelevant because, as stated earlier, the

aefnition of “Opposer’s Marks” covers marks that Opposer has never claimed rights to;
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3) the Request is unintelligible as written; 4) the Request is overly broad and unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible
evidence in that it seeks “all documents,” including documents that are not related to
this dispute; 5) the Request purports to require Opposer to generate documents that
are not maintained in the normal course of business; and 6) the Request does not
describe the documents sought with reasonable particularity such that this Request can
be responded to.

REQUEST TO PRODUCE NO. 13

All documents concerning, reflection or related to histories of Opposer.

RESPONSE TO REQUEST TO PRODUCE NO. 13

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the term “histories”; 2) the Request is
unintelligible as written; 3) the Request is overly broad and unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence in that it seeks
“all documents,” including documents that are not related to this dispute; and 4) the
Request purports to require Opposer to generate documents that are not maintained in
the normal course of business.

REQUEST TO PRODUCE NO. 14

All documents concerning, reflecting or related to advertising, promotional and
marketing expenditures for each of Opposer’s Marks for Marked Goods or Services from
their dates of first use through to the present.

RESPONSE TO REQUEST TO PRODUCE NO. 14

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the term “marketing expenditures”; the
Request is vague, ambiguous, misleading, overly broad, improper and irrelevant
because, as stated earlier, the definition of “Marked Goods and Services” covers marks
that Opposer has never claimed rights to; 2) the Request is vague, ambiguous,
misleading, overly broad, improper and irrelevant because, as stated earlier, the

definition of “Opposer’s Marks” covers marks that Opposer has never claimed rights to;
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3) the Request is unintelligible as written; 4) the Request is overly broad and unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible
evidence in that it seeks “all documents,” including documents that are not related to
this dispute; 5) the Request is overly broad and unduly burdensome, as it seeks
production of expenditures over an extensive period of time; and 6) the Request
purports to require Opposer to generate documents that are not maintained in the
normal course of business.

REQUEST TO PRODUCE NO. 15

All documents concerning, reflecting or related to domain names owned by
Opposer.

RESPONSE TO REQUEST TO PRODUCE NO. 15

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the term “domain names”; 2) the Request is
unintelligible as written; 3) the Request is overly broad and unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence in that it seeks
“all documents,” including documents that are not related to this dispute; 4) the
Request is also overly broad and unduly burdensome, and not reasonably calculated to
lead to the discovery of admissible evidence in that it seeks documents regarding
“domain names” without specifying if such “domain names” have anything to do with
this dispute; and 5) the Request purports to require Opposer to generate documents
that are not maintained in the normal course of business.

REQUEST TO PRODUCE NO. 16

All documents concerning, reflecting or related to websites and traffic generated
by the websites where Opposer’s Marks are advertised and promoted by Opposer, from

their inception through to the present.

RESPONSE TO REQUEST TO PRODUCE NO. 16
Opposer objects to the Request on the following grounds: 1) the Request is

vague, ambiguous and overly broad as to the following phrase and the individual terms

that comprise it: “websites and traffic generated by the websites where Opposer’s
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Marks are advertised and promoted by Opposer, from their inception through to the
present”; 2) the Request is vague, ambiguous, misleading, overly broad, improper and
irrelevant because, as stated earlier, the definition of “Opposer’s Marks” covers marks
that Opposer has never claimed rights to; 3) the Request is unintelligible as written; 4)
the Request is overly broad and unduly burdensome, and not reasonably calculated to
lead to the discovery of admissible evidence in that it seeks “all documents,” including
documents that are not related to this dispute; 5) the Request is unduly burdensome
and overly broad in that it seeks documents outside of Opposer’s control, custody, and
possession, and also because, as worded, it seeks documents not reasonably calculated
to lead to the discovery of admissible evidence; 6) the Request purports to require
Opposer to generate documents that are not maintained in the normal course of
business; and 7) the Request is compound in form.

REQUEST TO PRODUCE NO. 17

All documents concerning, reflecting or related to the types of and reach of each
type of advertising Opposer has done for each of Opposer's Marks from their dates of
first use through to the present.

RESPONSE TO REQUEST TO PRODUCE NO. 17

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “types of and reach of each type of advertising Opposer has done for
each of Opposer's Marks from their dates of first use through to the present”; 2) the
Request is vague, ambiguous, misleading, overly broad, improper and irrelevant
because, as stated earlier, the definition of “Opposer’s Marks” covers marks that
Opposer has never claimed rights to; 3) the Request is unintelligible as written; 4) the
Request is overly broad and unduly burdensome, and not reasonably calculated to lead
to the discovery of admissible evidence in that it seeks “all documents,” including
documents that are not related to this dispute; 5) the Request is unduly burdensome
and overly broad in that it seeks documents outside of Opposer’s control, custody, and

possession, and also because, as worded, it seeks documents not reasonably calculated
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to lead to the discovery of admissible evidence; 6) the Request purports to require
Opposer to generate documents that are not maintained in the normal course of
business; and 7) the Request is compound in form.

REQUEST TO PRODUCE NO. 18

All documents concerning, reflecting or related to third-party advertising of each
of Opposer's Marks from their dates of first use through to the present, including but
not limited to the geographic reach of such advertising.

RESPONSE TO REQUEST TO PRODUCE NO. 18

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “third-party advertising of each of Opposer's Marks from their dates of
first use through to the present, including but not limited to the geographic reach of
such advertising”; 2) the Request is vague, ambiguous, misleading, overly broad,
improper and irrelevant because, as stated earlier, the definition of “Opposer’s Marks”
covers marks that Opposer has never claimed rights to; 3) the Request is unintelligible
as written; 4) the Request is overly broad and unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence in that it seeks “all
documents,” including documents that are not related to this dispute; 5) the Request is
unduly burdensome and overly broad in that it seeks documents outside of Opposer’s
control, custody, and possession, and also because, as worded, it seeks documents not
reasonably calculated to lead to the discovery of admissible evidence; and 6) The
Request purports to require Opposer to generate documents that are not maintained in
the normal course of business.

REQUEST TO PRODUCE NO. 19

All documents concerning, reflecting or related to the geographic territories in
which each of Opposer's Marks have been used from their dates of first use through to

the present.
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RESPONSE TO REQUEST TO PRODUCE NO. 19

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Opposer’s Marks” covers marks that Opposer has never
claimed rights to; 2) the Request is unintelligible as written; 3) The Request is overly
broad and unduly burdensome, and not reasonably calculated to lead to the discovery
of admissible evidence in that it seeks “all documents,” including documents that are
not related to this dispute; 4) the Request is unduly burdensome and overly broad in
that it seeks documents outside of Opposer’s control, custody, and possession, and also
because, as worded, it seeks documents not reasonably calculated to lead to the
discovery of admissible evidence; and 5) the Request purports to require Opposer to
generate documents that are not maintained in the normal course of business.

REQUEST TO PRODUCE NO. 20

All documents concerning, reflecting or related to celebrity endorsements of the
Marked Goods or Services, or, Opposer's Marks per se.

RESPONSE TO REQUEST TO PRODUCE NO. 20

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “celebrity endorsements of the Marked Goods or Services, or,
Opposer's Marks per se”; 2) the Request is vague, ambiguous, misleading, overly broad,
improper and irrelevant because, as stated earlier, the definition of “Marked Goods and
Services” covers marks that Opposer has never claimed rights to; 3) the Request is
vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Opposer’'s Marks” covers marks that Opposer has never
claimed rights to; 4) the Request is unintelligible as written; 5) the Request is overly
broad and unduly burdensome, and not reasonably calculated to lead to the discovery
of admissible evidence in that it seeks “all documents,” including documents that are
not related to this dispute; 6) the Request is unduly burdensome and overly broad in

that it seeks documents outside of Opposer’s control, custody, and possession, and also
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because, as worded, it seeks documents not reasonably calculated to lead to the
discovery of admissible evidence; and 7) the Request purports to require Opposer to
generate documents that are not maintained in the normal course of business.

REQUEST TO PRODUCE NO. 21

All documents concerning, reflecting or related to the amount of times each of
Opposer's Marks have been searched on the Internet.

RESPONSE TO REQUEST TO PRODUCE NO. 21

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Opposer’s Marks” covers marks that Opposer has never
claimed rights to; 2) the Request is unintelligible as written; 3) the Request is overly
broad and unduly burdensome, and not reasonably calculated to lead to the discovery
of admissible evidence in that it seeks “all documents,” including documents that are
not related to this dispute; 4) the Request is unduly burdensome and overly broad in
that it seeks documents outside of Opposer’s control, custody, and possession, and also
because, as worded, it seeks documents not reasonably calculated to lead to the
discovery of admissible evidence; and 5) the Request purports to require Opposer to
generate documents that are not maintained in the normal course of business.

REQUEST TO PRODUCE NO. 22

All documents concerning, reflecting or related to industry awards
Opposer has received for its goods and/or services.

RESPONSE TO REQUEST TO PRODUCE NO. 22

Opposer objects to the Request on the following grounds: 1) the Request is
overly broad and unduly burdensome, and not reasonably calculated to lead to the
discovery of admissible evidence in that it seeks “all documents,” including documents
that are not related to this dispute; 2) the Request is unduly burdensome and overly
broad in that it seeks documents outside of Opposer’s control, custody, and possession,
and also because, as worded, it seeks documents not reasonably calculated to lead to

the discovery of admissible evidence; 3) the Request purports to require Opposer to
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generate documents that are not maintained in the normal course of business; and 4)
the Request is compound in form.

Subject to and without waiving the foregoing General and Specific Objections,
Opposer responds as follows: to the extent such documents exist, after a reasonable
search, Opposer will produce those non-privileged documents responsive to this
Request.

REQUEST TO PRODUCE NO. 23

All documents concerning, reflecting or related to museum exhibitions involving
Opposer or the Marked Goods or Services.

RESPONSE TO REQUEST TO PRODUCE NO. 23

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Marked Goods and Services” covers marks that Opposer has
never claimed rights to; 2) the Request is overly broad and unduly burdensome, and not
reasonably calculated to lead to the discovery of admissible evidence in that it seeks “all
documents,” including documents that are not related to this dispute; 3) the Request is
unduly burdensome and overly broad in that it seeks documents outside of Opposer’s
control, custody, and possession, and also because, as worded, it seeks documents not
reasonably calculated to lead to the discovery of admissible evidence; 4) the Request
purports to require Opposer to generate documents that are not maintained in the
normal course of business; and 5) the Request is compound in form.

REQUEST TO PRODUCE NO. 24

All documents concerning, reflecting or related to Opposer and/or the Marked
Goods being the subject of books.

RESPONSE TO REQUEST TO PRODUCE NO. 24

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Marked Goods and Services” covers marks that Opposer has

never claimed rights to; 2) the Request is overly broad and unduly burdensome, and not
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reasonably calculated to lead to the discovery of admissible evidence in that it seeks “all
documents,” including documents that are not related to this dispute; 3) the Request is
unduly burdensome and overly broad in that it seeks documents outside of Opposer’s
control, custody, and possession, and also because, as worded, it seeks documents not
reasonably calculated to lead to the discovery of admissible evidence; 4) the Request
purports to require Opposer to generate documents that are not maintained in the
normal course of business; and 5) the Request is compound in form.

Subject to and without waiving any of the foregoing General or Specific
Objections, Opposer responds as follows: After a diligent search and reasonable inquiry
has been made, Opposer is unaware of any documents responsive to this Request.
Discovery and investigation are continuing and as such, Opposer reserves the right to
supplement its response.

REQUEST TO PRODUCE NO. 25

All documents concerning, reflecting or related to Opposer and/or the Marked
Goods being mentioned in the press.

RESPONSE TO REQUEST TO PRODUCE NO. 25

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “being mentioned in the press”; 2) the Request is vague, ambiguous,
misleading, overly broad, improper and irrelevant because, as stated earlier, the
definition of “Marked Goods and Services” covers marks that Opposer has never
claimed rights to; 3) the Request is unintelligible as written; 4) the Request is overly
broad and unduly burdensome, and not reasonably calculated to lead to the discovery
of admissible evidence in that it seeks “all documents,” including documents that are
not related to this dispute; 5) the Request is unduly burdensome and overly broad in
that it seeks documents outside of Opposer’s control, custody, and possession, and also
because, as worded, it seeks documents not reasonably calculated to lead to the

discovery of admissible evidence; 6) the Request purports to require Opposer to
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generate documents that are not maintained in the normal course of business; and 7)
the Request is compound in form.

REQUEST TO PRODUCE NO. 26

All documents concerning, reflecting or related to Opposer and/or the Marked
Goods being mentioned in broadcast media.

RESPONSE TO REQUEST TO PRODUCE NO. 26

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “being mentioned in broadcast media”; 2) the Request is vague,
ambiguous, misleading, overly broad, improper and irrelevant because, as stated earlier,
the definition of “Marked Goods and Services” covers marks that Opposer has never
claimed rights to; 3) the Request is unintelligible as written; 4) the Request is overly
broad and unduly burdensome, and not reasonably calculated to lead to the discovery
of admissible evidence in that it seeks “all documents,” including documents that are
not related to this dispute; 5) the Request is unduly burdensome and overly broad in
that it seeks documents outside of Opposer’s control, custody, and possession, and also
because, as worded, it seeks documents not reasonably calculated to lead to the
discovery of admissible evidence; 6) the Request purports to require Opposer to
generate documents that are not maintained in the normal course of business; and 7)
the Request is compound in form.

REQUEST TO PRODUCE NO. 27

All documents concerning, reflecting or related to Opposer and/or the Marked
Goods being mentioned in electronic media.

RESPONSE TO REQUEST TO PRODUCE NO. 27

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “being mentioned in electronic media”; 2) the Request is vague,
ambiguous, misleading, overly broad, improper and irrelevant because, as stated earlier,

the definition of “Marked Goods and Services” covers marks that Opposer has never

22



claimed rights to; 3) the Request is unintelligible as written; 4) the Request is overly
broad and unduly burdensome, and not reasonably calculated to lead to the discovery
of admissible evidence in that it seeks “all documents,” including documents that are
not related to this dispute; 5) the Request is unduly burdensome and overly broad in
that it seeks documents outside of Opposer’s control, custody, and possession, and also
because, as worded, it seeks documents not reasonably calculated to lead to the
discovery of admissible evidence; 6) the Request purports to require Opposer to
generate documents that are not maintained in the normal course of business; and 7)
the Request is compound in form.

REQUEST TO PRODUCE NO. 28

All documents concerning, reflecting or related to requests Opposer received
from third-parties to reference any of Opposer's Marks.

RESPONSE TO REQUEST TO PRODUCE NO. 28

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “received from third-parties to reference any of Opposer's Marks”; 2)
the Request is vague, ambiguous, misleading, overly broad, improper and irrelevant
because, as stated earlier, the definition of “Opposer’'s Marks” covers marks that
Opposer has never claimed rights to; 3) the Request is unintelligible as written; 4) the
Request is overly broad and unduly burdensome, and not reasonably calculated to lead
to the discovery of admissible evidence in that it seeks “all documents,” including
documents that are not related to this dispute; 5) the Request is unduly burdensome
and overly broad in that it seeks documents outside of Opposer’s control, custody, and
possession, and also because, as worded, it seeks documents not reasonably calculated
to lead to the discovery of admissible evidence; and 6) the Request purports to require
Opposer to generate documents that are not maintained in the normal course of

business.
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REQUEST TO PRODUCE NO. 29

All documents concerning, reflecting or related to internal or external consumer
recognition surveys involving any of Opposer's Marks.

RESPONSE TO REQUEST TO PRODUCE NO. 29

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “internal or external consumer recognition surveys involving any of
Opposer's Marks”; 2) the Request is vague, ambiguous, misleading, overly broad,
improper and irrelevant because, as stated earlier, the definition of “Opposer’s Marks”
covers marks that Opposer has never claimed rights to; 3) the Request is unintelligible
as written; 4) the Request is overly broad and unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence in that it seeks “all
documents,” including documents that are not related to this dispute; 5) the Request
seeks highly confidential and trade secret documents; 6) as worded, the Request seeks
production of documents protected by the attorney-client and attorney-work product
privileges; 7) the Request purports to require Opposer to generate documents that are
not maintained in the normal course of business; and 8) the Request is premature to the
extent it seeks production of documents that are of the type that would be produced in
connection with expert disclosures.

REQUEST TO PRODUCE NO. 30

All documents concerning, reflecting or related to Annual Reports by Opposer
referring to any of Opposer's Marks.

RESPONSE TO REQUEST TO PRODUCE NO. 30

Opposer objects to the Request on the following grounds: 1) the Request is

vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “Annual Reports referring to any of Opposer's Marks”; 2) the Request is
vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Opposer’s Marks” covers marks that Opposer has never

claimed rights to; 3) the Request is unintelligible as written; 4) the Request is overly
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broad and unduly burdensome, and not reasonably calculated to lead to the discovery
of admissible evidence in that it seeks “all documents,” including documents that are
not related to this dispute; 5) the Request seeks highly confidential and trade secret
documents; and 6) the Request seeks production of competitive and highly-sensitive
customer information.

Subject to and without waiving any of the foregoing General or Specific
Objections, Opposer responds as follows: After a diligent search and reasonable inquiry
has been made, Opposer is unaware of any documents responsive to this Request.
Discovery and investigation are continuing and as such, Opposer reserves the right to
supplement its response.

REQUEST TO PRODUCE NO. 31

All documents concerning, reflecting or related to listings in dictionaries,
directories or encyclopedias referring or relating to Opposer or any of Opposer's Marks.

RESPONSE TO REQUEST TO PRODUCE NO. 31

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “listings in dictionaries, directories or encyclopedias referring or
relating to Opposer or any of Opposer's Marks”; 2) the Request is vague, ambiguous,
misleading, overly broad, improper and irrelevant because, as stated earlier, the
definition of “Opposer’s Marks” covers marks that Opposer has never claimed rights to;
3) the Request is unintelligible as written; 4) the Request is overly broad and unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible
evidence in that it seeks “all documents,” including documents that are not related to
this dispute; 5) the Request is unduly burdensome and overly broad in that it seeks
documents outside of Opposer’s control, custody, and possession, and also because, as
worded, it seeks documents not reasonably calculated to lead to the discovery of

admissible evidence; and 6) the Request is compound in form.
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REQUEST TO PRODUCE NO. 32

All documents concerning, reflecting or related to the extent of recognition by
the general public of each of Opposer's Marks.

RESPONSE TO REQUEST TO PRODUCE NO. 32

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following phrase and the individual terms
that comprise it: “the extent of recognition by the general public of each of Opposer's
Marks”; 2) the Request is vague, ambiguous, misleading, overly broad, improper and
irrelevant because, as stated earlier, the definition of “Opposer’s Marks” covers marks
that Opposer has never claimed rights to; 3) the Request is overly broad and unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible
evidence in that it seeks “all documents,” including documents that are not related to
this dispute; and 4) the Request purports to require Opposer to generate documents
that are not maintained in the normal course of business.

REQUEST TO PRODUCE NO. 33

All documents concerning, reflecting or related to when each of Opposer's Marks
allegedly became famous.

RESPONSE TO REQUEST TO PRODUCE NO. 33

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Opposer’'s Marks” covers marks that Opposer has never
claimed rights to; 2) the Request is overly broad and unduly burdensome, and not
reasonably calculated to lead to the discovery of admissible evidence in that it seeks “all
documents,” including documents that are not related to this dispute; 3) the Request is
unduly burdensome and overly broad in that it seeks documents outside of Opposer’s
control, custody, and possession, and also because, as worded, it seeks documents not
reasonably calculated to lead to the discovery of admissible evidence; and 4) the
Request purports to require Opposer to generate documents that are not maintained in

the normal course of business.
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REQUEST TO PRODUCE NO. 34

All documents that refer or relate to the sale of Marked Goods or Services for
each of Opposer's Marks, by or on behalf of Opposer, including, but not limited to,
representative purchase orders, invoices, and correspondence.

RESPONSE TO REQUEST TO PRODUCE NO. 34

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous and overly broad as to the following terms: “representative purchase
orders,” “invoices,” and “correspondence”; 2) the Request is vague, ambiguous,
misleading, overly broad, improper and irrelevant because, as stated earlier, the
definition of “Marked Goods and Services” covers marks that Opposer has never
claimed rights to; 3) the Request is vague, ambiguous, misleading, overly broad,
improper and irrelevant because, as stated earlier, the definition of “Opposer’s Marks”
covers marks that Opposer has never claimed rights to; 4) the Request is overly broad
and unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence in that it seeks “all documents,” including documents that are not
related to this dispute; 5) the Request is unduly burdensome and overly broad in that it
seeks documents outside of Opposer’s control, custody, and possession, and also
because, as worded, it seeks documents not reasonably calculated to lead to the
discovery of admissible evidence; 6) the Request is not reasonably calculated to lead to
discovery of admissible evidence in that it seeks documents relating to identification of
customers; 7) the Request seeks highly confidential and trade secret documents; 8) the
Request seeks production of competitive and highly-sensitive customer information;
and 9) the Request is overbroad in time and scope.

REQUEST TO PRODUCE NO. 35

Documents sufficient to show all third-parties with whom Opposer has
previously had, and/or currently has, any affiliation, partnership, and/or licensing or
product placement agreements in connection with the use of any of Opposer's Marks,

and copies of all such agreements.
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RESPONSE TO REQUEST TO PRODUCE NO. 35
Opposer objects to the Request on the following grounds: 1) the Request is

vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Opposer’s Marks” covers marks that Opposer has never
claimed rights to; 2) the Request, as worded, seeks documents not reasonably
calculated to lead to the discovery of admissible evidence; 3) the Request is not
reasonably calculated to lead to discovery of admissible evidence in that it seeks
documents relating to identification of customers; 4) the Request seeks production of
competitive and highly-sensitive customer information; 5) the Request seeks trade
secret and highly-confidential documents; 6) the Request is not reasonably calculated to
lead to discovery of admissible evidence in that it seeks documents relating to
identification of customers; and 7) the Request is compound in form.

REQUEST TO PRODUCE NO. 36

All affiliation, partnership, assignments, and/or licensing or product placement
agreements between Opposer and anyone else, in connection with the use any of
Opposer's Marks.

RESPONSE TO REQUEST TO PRODUCE NO. 36

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous, misieading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Opposer’s Marks” covers marks that Opposer has never
claimed rights to; 2) the Request is unintelligible as written; 3) the Request, as worded,
seeks documents not reasonably calculated to lead to the discovery of admissible
evidence; 4) the Request seeks production of competitive and highly-sensitive customer
information; 5) the Request seeks trade secret and highly-confidential documents; 6)
the Request is not reasonably calculated to lead to discovery of admissible evidence in
that it seeks documents relating to identification of customers; and 7) the Request is
overly broad and unduly burdensome, and not reasonably calculated to lead to the
discovery of admissible evidence in that it seeks “all documents,” including documents

that are not related to this dispute.
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REQUEST TO PRODUCE NO. 37

Documents sufficient to identify all of Opposer's employees responsible for
advertising and promotion of any of Opposer's Marks since 1981.

RESPONSE TO REQUEST TO PRODUCE NO. 37

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Opposer's Marks” covers marks that Opposer has never
claimed rights to; 2) the Request purports to require Opposer to generate documents
that are not maintained in the normal course of business; 3) the Request, as worded,
seeks documents not reasonably calculated to lead to the discovery of admissible
evidence; 4) the Request violates the privacy rights of third parties; and 5) the Request
is compound in form.

REQUEST TO PRODUCE NO. 38

Representative examples of each and every advertisement, display, and item of
promotional material used, published, or disseminated in connection with all of the
Marked Goods and Services.

RESPONSE TO REQUEST TO PRODUCE NO. 38

Opposer objects to the Request on the following grounds: 1) the Request is
vague, ambiguous, misleading, overly broad, improper and irrelevant because, as stated
earlier, the definition of “Marked Goods and Services” covers marks that Opposer has
never claimed rights to; 2) the Request purports to require Opposer to generate
documents that are not maintained in the normal course of business; 3) the Request is
overbroad in time and scope and due to its overbreadth it sweeps within its purview
documents that are irrelevant to the proof of any matter at issue in this matter and not
reasonably calculated to lead to the discovery of admissible evidence; and 4) the
Request is compound in form.

REQUEST TO PRODUCE NO. 39

All documents related to every trademark and service mark application that

Opposer has filed in the United States Patent and Trademark Office, since 1981.
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RESPONSE TO REQUEST TO PRODUCE NO. 39
Opposer objects to the Request on the following grounds: 1) the Request is

overly broad and irrelevant because it seeks documents in connection with trademarks
not related to this proceeding; 2) the Request is overly broad and unduly burdensome in
that it seeks documents that are publicly available, and therefore, easily accessible by
Applicant; 3) the Request purports to require Opposer to generate documents that are
not maintained in the normal course of business; 4) as worded, the Request calls for
documents protected by the attorney-client and attorney-work product privileges, and
such documents will not be produced; and 5) the Request is compound in form.

Subject to and without waiving the foregoing General and Specific Objections,
Opposer responds as follows: to the extent such documents exist, after a reasonable
search, Opposer will produce those non-privileged documents responsive to this
Request, namely copies of documents from United States Patent and Trademark Office
application files for both of the registrations Opposer has pleaded for this proceeding, as
available on http://www.uspto.gov. Discovery and investigation are continuing and as
such, Opposer reserves the right to supplement its response.

REQUEST TO PRODUCE NO. 40

All documents related to every trademark and service mark that Opposer has
asserted rights or claims to, since 1981.

RESPONSE TO REQUEST TO PRODUCE NO. 40

Opposer objects to the Request on the following grounds: 1) the Request is
overly broad and irrelevant because it seeks documents in connection with trademarks
not related to this proceeding; 2) the Request is overly broad and unduly burdensome in
that it seeks documents that are publicly available, and therefore, easily accessible by
Applicant; 3) the Request purports to require Opposer to generate documents that are
not maintained in the normal course of business; 4) as worded, the Request calls for
documents protected by the attorney-client and attorney-work product privileges, and

such documents will not be produced; 5) the Request is compound in form; and 6) the
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From: Grossberg, Lesley

To: sfreund@freundlawfirm.com

Cc: Horowitz, Robert B. G. (RHorowitz@bakerlaw.com)

Subject: RE: FREUND"S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)
Date: Friday, September 18, 2015 5:09:04 PM

Steven,

I have not heard back from you. Are you available for a call to discuss the deficiencies in Opposer’s
discovery responses?

Lesley

From: Grossberg, Lesley

Sent: Friday, September 18, 2015 9:52 AM

To: sfreund@freundlawfirm.com

Cc: Horowitz, Robert B. G. (RHorowitz@bakerlaw.com)

Subject: FREUND'S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)

Dear Steven,

Please advise as to your availability for a telephonic meet and confer today regarding Opposer’'s
responses to Applicant’s discovery requests.

Regards,
Lesley

Lesley Grossberg |
2929 Arch Street | Cira Centre, 12th Floor | Philadelphia, PA 19104-2891

T 215.564.3007 | F 215.568.3439
Igrossberg@bakerlaw.com
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From: Steven Freund

To: Grossberg, Lesley
Subject: RE: FREUND"S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)
Date: Monday, September 21, 2015 7:18:15 PM

Dear Ms. Grossberg,

| have returned to the office from being out of state and am responding to your below e-mail at my first
available opportunity. Please be advised that due to my absence and the upcoming Jewish holiday |
am not available this week. | suggest that you prepare a meet and confer letter with any issues you
may have regarding Opposer’s responses to your client’s discovery and forward it to me. | will then
review your meet and confer letter and respond accordingly.

I will likewise forward you meet and confer letters regarding the deficiencies contained in your client’s
responses to Opposer’s Interrogatories and Document Requests.

Thank you for your time and attention to this matter.

Steven A. Freund, Esq.

Law Office of Steven A. Freund

A Professional Corporation

P.O. Box 911457

Los Angeles, CA 90091

310-284-7929

310-284-8341 (fax)

sfreund @freundlawfirm.com

www.freundlawfirm.com

This message is a confidential communication from a law firm. Interception of this message is a
violation of the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521 and 2707-2709. This
message may be protected by the attorney-client privilege and/or the attorney work-product doctrine. If
you are not the intended recipient of this message, any disclosure, copying, distribution or use of the
information contained in or attached to this message is prohibited. If you have received this message in
error, please immediately delete the message and any attachments, and notify me at (310)284-7929.
Thank you.

From: Grossberg, Lesley [mailto:LGrossberg@bakerlaw.com]

Sent: Friday, September 18, 2015 6:52 AM

To: sfreund@freundlawfirm.com

Cc: Horowitz, Robert B. G.

Subject: FREUND'S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)

Dear Steven,

Please advise as to your availability for a telephonic meet and confer today regarding Opposer’s
responses to Applicant’s discovery requests.

Regards,
Lesley

Lesley Grossberg |
2929 Arch Street | Cira Centre, 12th Floor | Philadelphia, PA 19104-2891
T 215.564.3007 | F 215.568.3439



lgrossberg@bakerlaw.com

This email is intended only for the use of the party to which it is
addressed and may contain information that is privileged,

confidential, or protected by law. If you are not the intended

recipient you are hereby notified that any dissemination, copying

or distribution of this email or its contents is strictly prohibited.

If you have received this message in error, please notify us immediately
by replying to the message and deleting it from your computer.

Any tax advice in this email is for information purposes only. The content
of this email is limited to the matters specifically addressed herein

and may not contain a full description of all relevant facts or a

complete analysis of all relevant issues or authorities.

Internet communications are not assured to be secure or clear of
inaccuracies as information could be intercepted, corrupted, lost,
destroyed, arrive late or incomplete, or contain viruses. Therefore,
we do not accept responsibility for any errors or omissions that are
present in this email, or any attachment, that have arisen as a result
of e-mail transmission.
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September 22, 2015

Lesley McCall Grossberg
direct dial: 215.564.3007
LGrossberg@bakerlaw.com

VIA E-MAIL (SFREUND@FREUND LAWFIRM.COM)

Steven A. Freund, Esq.

Law Office of Steven A. Freund
P.O. Box 911547

Los Angeles, CA 90091

Re: Oakhurst Industries, Inc. DBA Freund Baking Co. v. 13th Ave Fish Market DBA Freund’s
Fish, Opposition No. 91218523

Client-Matter #: 045136.000017
Dear Counsel:

| write to address Opposer’s grossly deficient responses to Applicant’s First Set of
Interrogatories and First Set of Requests for Production (collectively, “Applicant's Requests”).
Your failure to produce a single document in response to Applicant’s fifty-seven Requests for
Production (“RFPs”) and indication as to whether you will produce documents at all as to just
four RFPs flouts the dictates of Federal Rule of Civil Procedure 26(b)(1) that “parties may obtain
discovery regarding any nonprivileged matter that is relevant to any party’s claim or defense —
including the nature, custody, condition, and location of any documents or other tangible things
and the identity and location of persons who know of any discoverable matter,” as well as the
express duty to search records set forth at TBMP § 408.02. Moreover, you have provided
substantive responses to just six of Applicant’s seventeen Interrogatories. Finally, you
interposed objections in disregard to clarifications to typographical errors that were brought to
your attention well in advance of the date on which responses were due, namely, in Mr.
Horowitz's emails of August 13, 2015 and September 4, 2015.

Opposer’s discovery responses evince a lack of cooperation and candor that will not be
countenanced by either Applicant or the Board. We request a written response no later than
Wednesday, September 30, 2015, so that we may then schedule a meet-and-confer to discuss
the issues outlined herein, as required by 37 C.F.R. Section 2.120(e).

Confidentiality objection.  Each of your objections to Applicant’'s Requests on the basis that
the requests call for confidential trade secret information, proprietary information, competitive
information, and the like (paragraphs 7 and 8 of your General Objections, and responses to




Steven A. Freund, Esq.
September 22, 2015
Page 2

Interrogatory No. 4 and Requests for Production Nos. 4, 7, 8, 9, 11, 29, 30, 34, 35, 36, and 42)
is not a basis for withholding interrogatory responses or production of responsive documents, as
the Trademark Trial and Appeal Board’s Standard Protective Order is automatically applicable
to this proceeding pursuant to Trademark Rule 2.116(g). See also dkt. entry no. 14, Apr. 9,
2015 Order (“The Board’s Standard Protective Order is automatically applicable in this
proceeding....). Moreover, “[tjhe normal and expected reluctance of business firms to disclose
sales information ... is in itself an insufficient basis on which to deny discovery of that
information under appropriate protection from divulgement to competitors.” Trusal Sys. Corp. v.
Hydro-Air Eng’g, Inc., 813 F.2d 1207 (Fed. Cir. 1987). You must produce responsive documents
in compliance with the Standard Protective Order, as Applicant has done.

Att orney -client privilege and work product doctrine objections: These are not a basis for
withholding substantive responses in their entirety, as Opposer has apparently done. If you
believe an interrogatory or request for production of documents seeks attorney-client privileged
information or information subject to the work-product doctrine, then prepare a privilege log to
properly assert the privilege as to any responsive but purportedly privileged information or
documents.

“All documents”; Overbroad and Unduly Burdensome objections. Board practice requires
that a party that believes that complete compliance with a particular request for discovery would
be unduly burdensome, the responding party may move before the Board for permission to
provide “a representative sampling of the information sought, or some other reduced amount of
information which is otherwise sufficient to meet the propounding party’s needs.” TBMP

8 414(2). These objections are not a valid basis for objecting to any Request in its entirety, or,
absent permission on motion from the Board, to limit your response. Moreover, Opposer’s
requests in many instances seek “all documents.”

Objection to definition of “Opposer’'s Marks.” It is noted that Opposer indicates that it does
not and has never claimed rights to the word marks SINCE 1856 FREUND'S BAKING CO. or
FREUND’S BAKING CO. You have interposed interjections to “the definition of ‘Opposer’s
Marks’ “ in every Request that included the term, and your responses do not indicate whether
you are withholding information or documents on this basis. For purposes of supplementing
your responses to the Requests, please amend all references to “FREUND’S” in Applicant’s
definition of “Opposer’s Marks” to “FREUND” and advise whether you continue to object to the
definition. We note that Applicant’s inadvertent reference to “FREUND’S BAKING CO.” in the
context of the definition of “Opposer’s Marks” was also made in an email to you dated August
10, 2015, and you did not correct the typographical error at that point, nor did you clarify what, in
your opinion, the correct definition of “Opposer’s Marks” is, nor deign to formulate responses
based on your proposed or corrected definition.

“Compound” objection. _ Your objection to any of the Requests being “compound” is baseless.
You do not count any alleged “subparts,” and even if any Requests were construed as subparts
(which Applicant does not believe to be appropriate), Applicant is well below the 75-
interrogatory limit imposed by Trademark Rule 2.120(d)(1). Further, there is no limit on the
number of Requests for Production a party may serve, nor any prohibition on subparts. Please
confirm that you are not withholding a substantive response to any Request on the basis of a
“compound” objection.

607412116.2
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Vagueness objections to Interrogatories . Please provide your basis for asserting that the

following terms are so vague and ambiguous that you cannot use an understanding of the
English language to provide discovery responses, or else withdraw them:

X

“Describe in detail” (you use this term yourself in Opposer’s Interrogatory Nos. 11 and
14)

“History” (Interrogatory No. 1)

“Trade channels” and “class of customer” (Interrogatory No. 3). | direct your attention to
the following sources:

0 4 McCarthy on Trademarks and Unfair Competition § 24:51 (4th ed.) “Relevant to
the issue of likelihood of confusion is consideration of how and to whom the
respective goods of the parties are sold. That is, are both products sold in the
same ‘channels of trade’?”

o Johnston Pump/General Valve Inc. v. Chromally Am. Corp., 10 U.S.P.Q.2d 1671
(TTAB 1988) (holding that although customer lists do not necessarily have to be
provided in response to discovery requests, “the classes of customers or types of
businesses involved” must be disclosed, and “a party usually is required to
furnish the name and address of its first customer in order to verify its claimed
date of first use”).

0 Moreover, you use the terms “trade channels” and “types of consumers” in
Opposer’s Interrogatory No. 3.

“Corporate chart” and “managerial employees” (Interrogatory No. 4)

“First knowledge” (Interrogatory No. 5) means when Opposer became aware of
Applicant and Applicant’s marks. If Opposer has specific knowledge of when it first
became aware of Applicant’s use of its marks, it should so state. You use the term “first
knowledge” in Opposer’s Interrogatory No. 9. See also Opposer’'s RFP Nos. 18, 19, and
20.

“The dates of alleged use” (Interrogatory No. 11) by the terms of Interrogatory No. 11
means, the dates on which Opposer alleges that Applicant used its Marks on “products
that incorporate bread and bakery products ... such as tempura batter mix, muffins,
cakes and cookies,” as alleged in paragraph 26 of the Notice of Opposition (rather than
paragraph 24). This was a mere typographical error.

“Distance” (Interrogatory No. 17) — as Mr. Horowitz's email to you of September 4, 2015,
indicated, “distance” was a typographical error that should be replaced with the term
“instance.”

“Actual confusion” (Interrogatory No. 17) means confusion on the part of customers
between Applicant and Opposer. See also Opposer’s Interrogatory No. 11 (“Describe in
detail all facts relating to any instance in which a member of the public has been, or may
have been, confused as a result of Opposer’s use of Opposer’s Marks and Applicant’s

607412116.2
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use of Applicant’s Mark, including without limitation the circumstances surrounding such
confusion and the identity of individuals with knowledge regarding such confusion.”);
Opposer's RFP No. 24.

Vagueness Objections to Requests for Production.

Please provide your basis for asserting that the following terms are so vague and ambiguous
that you cannot use an understanding of the English language to provide discovery responses,
or else withdraw them:

X

“Marked Goods or Services” — you claim that you do not understand the term “otherwise
exploited,” even in the context of a long list of related verbs. “Otherwise” refers to the
context provided. “Exploited” means “to utilize, especially for profit; turn to practical
account.” Dictionary.reference.com/browse/exploited.

“Target customers”: By way of further clarification, “target customers” as used in RFP
No. 2 means “likely purchasers” or “intended consumers of goods sold in connection
with Opposer’'s Marks” or “persons to whom Opposer wishes to sell goods in connection
with Opposer’'s Marks.” See also Opposer’s Interrogatory No. 3 (seeking description of
“the types of consumers to whom the goods and services are marketed and sold”).

“Encountered” and “actual confusion” and “as a result of Applicant’s use of Applicant’s
Marks” (RFP No. 3). Your Notice of Opposition intimates knowledge of Applicant’s use
of Applicant’s marks.

“Wholesale and retail pricing of the Marked Goods or Services sold by Opposer in
connection with Opposer’'s Marks during the past five years” (RFP No. 4)

"Opposer's applications to federally Opposer's Marks including but not limited to
specimens of use for those marks" (RFP No. 5)

"Duration, extent, and geographic reach of advertising and publicity done by Opposer for
each of Opposer's Marks from their date of first use through to the present" (RFP No. 6)

"Sales figures on an annualized basis reflecting Opposer's dollar value, unit volume and
geographic extent of Marked Goods or Services sold in connection each of Opposer's
Marks from their date of first use through to the present" (RFP No. 7)

“Sales outlets” (RFP Nos. 8 and 9) and “retail locations” (RFP No. 9). You use the term
“retail outlets” in Opposer’'s RFP No. 12.

"sufficient to show each type of baked good advertised and sold in connection with each
of Opposer's Marks from their date of first use to the present”; "each type of baked
good"; "each baked good" (RFP No. 10)

"Price lists for all baked goods offered" (RFP No. 11)

"becoming a household name" (RFP No. 12)

607412116.2
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X

“histories” (RFP No. 13)
"marketing expenditures” (RFP No. 14)
“domain names” (RFP No. 15)

"websites and traffic generated by the websites where Opposer's Marks are advertised
and promoted by Opposer, from their inception through to the present” (RFP No. 16)

"types of and for each of each type of advertising Opposer has done for each of
Opposer's Marks from t heir dates of first use through to the present” (RFP No. 17)

"third-party advertising of each of Opposer's Marks from their dates of first use through
to the present, including but not limited to the geographic reach of such advertising”
(RFP No. 18)

"celebrity endorsements of the Marked Goods or Services, or, Opposer's Marks per se"
(RFP No. 20)

"being mentioned in the press" (RFP No. 25)

"being mentioned in broadcast media" (RFP No 26)

"being mentioned in electronic media" (RFP No. 27)

"received from third-parties to reference any of Opposer's Marks" (RFP No. 28)

"internal or external consumer recognition surveys involving any of Opposer's Marks"
(RFP No. 29)

"Annual Reports referring to any of Opposer's Marks” (RFP No. 30)

"listings in dictionaries, directories or encyclopedias referring or relating to Opposer or
any of Opposer’'s Marks” (RFP No. 31)

"the extent of recognition by the general public of each of Opposer's Marks" (RFP No.
32)

"representative purchase orders," "invoices," and "correspondence” (RFP No. 34)

"All advertisements, media kits, social media posts, and press releases that refer to
Opposer and/or any of Opposer's Marks from their date of first use through to the
present" (RFP No. 43). “Their” refers to “Opposer’s Marks.”

"sufficient to identify all members, officers, and/or shareholders of Opposer, since 2005"
(RFP No. 47)

“first learned” (RFP No. 48)
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x

“awareness” (RFP No. 51)

x

“including but no [sic] limited to advertising and promotional materials therefor” (RFP
No. 52). Mr. Horowitz’s email of September 4, 2015, clarified that “no” was a
typographical error, and the Request should be read, “including but not limited to.”

x "annually" (RFP No. 53) means “for each year since 1981, identify three customers for
whom Opposer has rendered private label bakery services; the packaging for baked
goods for such customers; and each and every brand that appeared or is to appear on
such packaging.

x "trade shows" and what "expenses” (RFP No. 54)

X "advertising agencies"”, "public relations firms" and what "expenses" (RFP No. 55)
X "brand rankings by others” (RFP No. 56)

In short, Opposer has claimed an inability to understand both simple words and trademark
terms of art, as to forty of Applicant’s fifty-seven RFPs. It is Opposer’s burden to show that a
request is so vague or ambiguous that it cannot be answered, and your unsupported objections
to both Applicant's RFPs and Interrogatories fail to carry this burden. Payless Shoesource
Worldwide, Inc. v. Target Corp., 237 F.R.D. 666, 674-75 (D. Kan. 2006). Moreover, “a party
responding to discovery requests should exercise reason and common sense to attribute
ordinary definitions to terms and phrases” used in those requests. Id. (citation omitted). “If
necessary to clarify its answers, the responding party may include any reasonable definition of
the term or phrase at issue.” Id.

“Legal Conclusion” objections. Regarding your responses to Interrogatory Nos. 8, 10, 12,
and 13: these Interrogatories do not call for a legal conclusion; they are directed to the factual
basis of the legal conclusions contained in Opposer’s Notice of Opposition. Your response to
Interrogatory No. 12 is particularly egregious — “the Interrogatory calls for a legal conclusion as
to what would support the legal concept of ‘famous as defined under Section 43(c)(1) of the
Trademark Act.” Under any plain reading, the Interrogatory calls for the factual underpinnings
of Opposer’s claim—heretofore and currently entirely unsupported—that its marks are famous.
Your “legal conclusion” objection is circular and nonsensical, and must be withdrawn.

Obijections that Request “purports to require Opposer to create [or ‘generate’]

documents that are not maintained in the normal course of business”: Your evidentiary
objection has no place in a discovery response. With respect to your response to Interrogatory
No. 4, you could provide a business record in response, pursuant to Rule 33(d), but there is
certainly no requirement that you do so. Moreover, nothing in Applicant’'s Requests or
instructions thereto “purports” to require that Opposer do anything to “create” documents. With
respect to the objection interposed to a majority of your responses to RFPs, which state that
requests “purport to require Opposer to generate documents that are not maintained in the
normal course of business,” Applicant hereby clarifies that none of its Requests purport to
require Opposer to generate documents, but rather, to search for and produce such documents
in Opposer’s custody, possession, or control, that can be found upon a reasonable search.
There is no basis for this objection anywhere in Applicant’s Requests.

607412116.2
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First Use/Priority Not at Issue objections. You may not unilaterally decide that “there is no
issue of priority in this proceeding” and deem irrelevant any requests seeking discovery of
matters pertinent to Opposer’s claim to priority, as done in your response to Request No. 1.
Moreover, it is not true that priority has been conceded. (See Answer to Notice of Opposition
1 14.) “Information concerning a party’s first use of its involved mark is discoverable.” TBMP

§ 414(5). See Johnston Pump/General Valve Inc. v. Chromally Am. Corp., 10 U.S.P.Q.2d 1671
(TTAB Nov. 17, 1988) (“[A] party usually is required to furnish the name and address of its first
customer in order to verify its claimed date of first use”); Georgia-Pacific Corp. v. Great Plains
Bag Co., 190 USPQ 193, 195-96 (TTAB 1976) (dates petitioner’s plants first began production
of goods bearing mark are pertinent to claim of priority).

“Target Customer” objection. Your relevance objection to Request No. 2 is specious.
“Documents sufficient to identify target customers for the Marked Goods or Services” is clearly
within the scope of discoverable information pursuant to the TBMP. See Johnston
Pump/General Valve Inc. v. Chromally Am. Corp., 10 U.S.P.Q.2d 1671 (TTAB 1988) (holding
that although customer lists do not necessarily have to be provided in response to discovery
requests, “the classes of customers or types of businesses involved” must be disclosed).

Failure to specify whether responsive documents exist and/or whether Opposer intends

to produce responsive, non__-privileged documents.  Opposer’s responses do not indicate
whether responsive documents exist or whether Opposer intends to produce responsive, non-
privileged documents. This is improper. As the TBMP and Federal Rules of Civil Procedure
make clear, a response to a document request must specify any objections to any parts of the
request, and permit inspection of the rest. Fed. R. Civ. P. 34(b)(2)(C).

In conclusion, as far as | can tell, you have not interposed a single meritorious objection. This is
why | suggested having a telephone conference to discuss the pervasive deficiencies at a high
level. Because you requested that Applicant’'s concerns be reduced to a letter, we have done
s0. Please advise whether you will voluntarily supplement your inadequate discovery
responses. If not, we will have no choice but to seek relief before the Board.

Sincerely,

/sl Lesley M. Grossberg

Lesley McCall Grossberg

607412116.2
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From: Steven Freund

To: Grossberg, Lesley
Subject: RE: FREUND"S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)
Date: Friday, September 25, 2015 5:58:29 PM

Dear Ms. Grossberg:

I am in receipt of your September 22 meet and confer letter regarding Opposer’s responses to
Applicant’s Interrogatories and Document Requests. Please be advised | will substantively respond to
your letter in an effort to resolve our discovery issues. However, | am unable to meet your unilateral
deadline of September 30 because of the holiday this week and | have matters previously scheduled
that necessitate my being out of the office for the majority of next week. Consequently, | would provide
a response to your meet and confer letter by October 5.

Please be further advised that in regard to Opposer’s document production, Opposer has and is
continuing to expend considerable resources in an effort to locate and produce documents consistent
with Opposer’s representation in its responses that “after a reasonable search” Opposer will produce
responsive documents. Various documents are not in Opposer’'s possession and Opposer is
expending significant time and effort to obtain and produce these documents. | likewise expect to have
those documents produced by October 5.

Thank you for your time and attention to this matter.

Steven A. Freund, Esq.

Law Office of Steven A. Freund

A Professional Corporation

P.O. Box 911457

Los Angeles, CA 90091

310-284-7929

310-284-8341 (fax)

sfreund @freundlawfirm.com

www.freundlawfirm.com

This message is a confidential communication from a law firm. Interception of this message is a
violation of the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521 and 2707-2709. This
message may be protected by the attorney-client privilege and/or the attorney work-product doctrine. If
you are not the intended recipient of this message, any disclosure, copying, distribution or use of the
information contained in or attached to this message is prohibited. If you have received this message in
error, please immediately delete the message and any attachments, and notify me at (310)284-7929.
Thank you.

From: Grossberg, Lesley [mailto:LGrossberg@bakerlaw.com]

Sent: Tuesday, September 22, 2015 12:29 PM

To: Steven Freund

Cc: Horowitz, Robert B. G.; BH IP Docket

Subject: RE: FREUND'S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)

Dear Mr. Freund,
Please find an electronic courtesy copy of Applicant’s motion to amend its Answer to Notice of
Opposition, and redlined and clean versions of the proposed Second Amended Answer to Notice of

Opposition, which were filed today and sent to you via first-class mail.

Also please find attached correspondence regarding discovery.



Regards,

Lesley

Lesley Grossberg |
2929 Arch Street | Cira Centre, 12th Floor | Philadelphia, PA 19104-2891

T 215.564.3007 | F 215.568.3439
Igrossberg@bakerlaw.com

This email is intended only for the use of the party to which it is
addressed and may contain information that is privileged,

confidential, or protected by law. If you are not the intended

recipient you are hereby notified that any dissemination, copying

or distribution of this email or its contents is strictly prohibited.

If you have received this message in error, please notify us immediately
by replying to the message and deleting it from your computer.

Any tax advice in this email is for information purposes only. The content
of this email is limited to the matters specifically addressed herein

and may not contain a full description of all relevant facts or a

complete analysis of all relevant issues or authorities.

Internet communications are not assured to be secure or clear of
inaccuracies as information could be intercepted, corrupted, lost,
destroyed, arrive late or incomplete, or contain viruses. Therefore,
we do not accept responsibility for any errors or omissions that are
present in this email, or any attachment, that have arisen as a result
of e-mail transmission.
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From: Grossberg, Lesley

To: sfreund@freundlawfirm.com

Cc: Horowitz, Robert B. G.

Subject: FREUND"S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)
Date: Thursday, October 08, 2015 5:12:56 PM

Mr. Freund,

We have reviewed your letter of October 7, 2015. | believe there are some issues remaining
that should be clarified as your prepare Opposer’s supplemental responses. Are you available
for a teleconference tomorrow or Monday?

Regards,
Lesley

Lesley McCall Grossberg |
2929 Arch Street | Cira Centre, 12th Floor | Philadelphia, PA 19104-2891

T 215.564.3007 | F 215.568.3439
lgrossberg@bakerlaw.com
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From: Steven Freund

To: Grossberqg, Lesley

Cc: Horowitz, Robert B. G.

Subject: RE: FREUND"S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)
Date: Friday, October 09, 2015 3:06:06 PM

Dear Ms. Grossberg,

I am writing in regard to your below e-mail. Please be advised that | am unavailable for a conference
call today and this Monday. Regardless, please prepare a short email with your concerns.

Thank you for your time and attention to this matter.

Steven A. Freund, Esq.

Law Office of Steven A. Freund

A Professional Corporation

P.O. Box 911457

Los Angeles, CA 90091

310-284-7929

310-284-8341 (fax)

sfreund@freundlawfirm.com

www.freundlawfirm.com

This message is a confidential communication from a law firm. Interception of this message is a
violation of the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521 and 2707-2709. This
message may be protected by the attorney-client privilege and/or the attorney work-product doctrine. If
you are not the intended recipient of this message, any disclosure, copying, distribution or use of the
information contained in or attached to this message is prohibited. If you have received this message in
error, please immediately delete the message and any attachments, and notify me at (310)284-7929.
Thank you.

From: Grossberg, Lesley [mailto:LGrossberg@bakerlaw.com]

Sent: Thursday, October 08, 2015 2:13 PM

To: sfreund@freundlawfirm.com

Cc: Horowitz, Robert B. G.

Subject: FREUND'S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)

Mr. Freund,

We have reviewed your letter of October 7, 2015. | believe there are some issues remaining
that should be clarified as your prepare Opposer’s supplemental responses. Are you available
for a teleconference tomorrow or Monday?

Regards,
Lesley

Lesley McCall Grossberg |
2929 Arch Street | Cira Centre, 12th Floor | Philadelphia, PA 19104-2891

T 215.564.3007 | F 215.568.3439
Igrossberg@bakerlaw.com



This email is intended only for the use of the party to which it is
addressed and may contain information that is privileged,

confidential, or protected by law. If you are not the intended

recipient you are hereby notified that any dissemination, copying

or distribution of this email or its contents is strictly prohibited.

If you have received this message in error, please notify us immediately
by replying to the message and deleting it from your computer.

Any tax advice in this email is for information purposes only. The content
of this email is limited to the matters specifically addressed herein

and may not contain a full description of all relevant facts or a

complete analysis of all relevant issues or authorities.

Internet communications are not assured to be secure or clear of
inaccuracies as information could be intercepted, corrupted, lost,
destroyed, arrive late or incomplete, or contain viruses. Therefore,
we do not accept responsibility for any errors or omissions that are
present in this email, or any attachment, that have arisen as a result
of e-mail transmission.



Exhibit K



From: Steven Freund

To: Grossberqg, Lesley

Cc: Horowitz, Robert B. G.

Subject: RE: FREUND"S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)
Date: Tuesday, October 13, 2015 9:58:28 PM

Dear Ms. Grossberg:
| prefer e-mail. Please provide a short email with your concerns.

Thank you for your time and attention to this matter.

Steven A. Freund, Esq.

Law Office of Steven A. Freund

A Professional Corporation

P.O. Box 911457

Los Angeles, CA 90091

310-284-7929

310-284-8341 (fax)

sfreund@freundlawfirm.com

www.freundlawfirm.com

This message is a confidential communication from a law firm. Interception of this message is a
violation of the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521 and 2707-2709. This
message may be protected by the attorney-client privilege and/or the attorney work-product doctrine. If
you are not the intended recipient of this message, any disclosure, copying, distribution or use of the
information contained in or attached to this message is prohibited. If you have received this message in
error, please immediately delete the message and any attachments, and notify me at (310)284-7929.
Thank you.

From: Grossberg, Lesley [mailto:LGrossberg@bakerlaw.com]

Sent: Friday, October 09, 2015 2:34 PM

To: 'Steven Freund'

Cc: Horowitz, Robert B. G.

Subject: RE: FREUND'S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)

| think these issues can be addressed more efficiently by telephone. Can you suggest a time?

Lesley

From: Steven Freund [mailto:sfreund@freundlawfirm.com]

Sent: Friday, October 09, 2015 3:06 PM

To: Grossberg, Lesley

Cc: Horowitz, Robert B. G.

Subject: RE: FREUND'S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)

Dear Ms. Grossberg,

I am writing in regard to your below e-mail. Please be advised that | am unavailable for a conference
call today and this Monday. Regardless, please prepare a short email with your concerns.

Thank you for your time and attention to this matter.

Steven A. Freund, Esq.
Law Office of Steven A. Freund



A Professional Corporation

P.O. Box 911457

Los Angeles, CA 90091

310-284-7929

310-284-8341 (fax)

sfreund @freundlawfirm.com

www.freundlawfirm.com

This message is a confidential communication from a law firm. Interception of this message is a
violation of the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521 and 2707-2709. This
message may be protected by the attorney-client privilege and/or the attorney work-product doctrine. If
you are not the intended recipient of this message, any disclosure, copying, distribution or use of the
information contained in or attached to this message is prohibited. If you have received this message in
error, please immediately delete the message and any attachments, and notify me at (310)284-7929.
Thank you.

From: Grossberg, Lesley [mailto:L Grossberg@bakerlaw.com

Sent: Thursday, October 08, 2015 2:13 PM

To: sfreund@freundlawfirm.com

Cc: Horowitz, Robert B. G.

Subject: FREUND'S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)

Mr. Freund,

We have reviewed your letter of October 7, 2015. | believe there are some issues remaining
that should be clarified as your prepare Opposer’s supplemental responses. Are you available
for a teleconference tomorrow or Monday?

Regards,
Lesley

Lesley McCall Grossberg |
2929 Arch Street | Cira Centre, 12th Floor | Philadelphia, PA 19104-2891
T 215.564.3007 | F 215.568.3439

lgrossberg@bakerlaw.com

This email is intended only for the use of the party to which it is
addressed and may contain information that is privileged,

confidential, or protected by law. If you are not the intended

recipient you are hereby notified that any dissemination, copying

or distribution of this email or its contents is strictly prohibited.

If you have received this message in error, please notify us immediately
by replying to the message and deleting it from your computer.

Any tax advice in this email is for information purposes only. The content
of this email is limited to the matters specifically addressed herein

and may not contain a full description of all relevant facts or a

complete analysis of all relevant issues or authorities.

Internet communications are not assured to be secure or clear of
inaccuracies as information could be intercepted, corrupted, lost,
destroyed, arrive late or incomplete, or contain viruses. Therefore,
we do not accept responsibility for any errors or omissions that are
present in this email, or any attachment, that have arisen as a result
of e-mail transmission.



This email is intended only for the use of the party to which it is
addressed and may contain information that is privileged,

confidential, or protected by law. If you are not the intended

recipient you are hereby notified that any dissemination, copying

or distribution of this email or its contents is strictly prohibited.

If you have received this message in error, please notify us immediately
by replying to the message and deleting it from your computer.

Any tax advice in this email is for information purposes only. The content
of this email is limited to the matters specifically addressed herein

and may not contain a full description of all relevant facts or a

complete analysis of all relevant issues or authorities.

Internet communications are not assured to be secure or clear of
inaccuracies as information could be intercepted, corrupted, lost,
destroyed, arrive late or incomplete, or contain viruses. Therefore,
we do not accept responsibility for any errors or omissions that are
present in this email, or any attachment, that have arisen as a result
of e-mail transmission.



Exhibit L



From: Grossberg, Lesley

To: Horowitz, Robert B. G.

Subject: RE: FREUND"S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)
Date: Thursday, October 15, 2015 2:51:49 PM

Mr. Freund:

I would like to address several points raised in your October 7, 2015 letter, and ask that you take the
following into consideration when supplementing Opposer’s discovery responses, which you
represent you will do by October 19, 2015.

First paragraph of page 2, “Opposer did not withhold any information or documents due to the
typographical errors in Interrogatory No. 17 and Requests Nos. 52 and 53" — Thanks for this
clarification. But, Opposer did not provide a substantive response for any of the referenced
requests. Please confirm that Opposer be supplementing these responses.

Third paragraph of page 2, “You have propounded discovery that is blatantly impermissible” —
We disagree that these requests are “blatantly impermissible,” and you have cited no authority in
support of your claim. Moreover, these requests are reasonably calculated to lead to the discovery
of admissible evidence.

First paragraph of page 3, “Opposer will not provide protected information or documents in
response to [Requests] that patently invade the attorney-client privilege and work product
doctrine...because Applicant refuses to limit such Discovery Requests to solely non-privileged
matters.” Are you taking the position that Opposer does not have to provide a privilege log? If so,
you have cited no authority in support of that position, and | am not aware of any. Applicant can
agree that communications and documents after the filing of the notice of opposition (9/24/14) do
not have to be logged, but Opposer seems to be unilaterally exempting itself from the requirements
of FRCP 26(b)(5), which is unacceptable. Furthermore, what is meant by “protected information”?
If you are referring to commercially sensitive information, you may certainly designate it accordingly
pursuant to the Standard Protective Order.

Third paragraph of page 3, “the time period from 1981 to present is ... overbroad in time and
scope.” 1981 is the date that was listed as Opposer’s first use in commerce for both of the asserted
registrations, and Applicant’s requests are therefore not overbrbaeover, Opposer has alleged
that its marks are famous. The “duration, extent, and geographic reach of advertising and publicity
of the mark” is a statutory factor for determining fame. 15 U.S.C. § 1125(c). Thus, as long as
Opposer continues to allege and assert in this proceeding that its mark is “famous” within the
meaning of the Lanham Act, the entire history of Opposer’s use of its marks is discoverable, and
discovery requests directed to the duration of Opposer’s use of its marks are not “overbroad.”

Fourth page, confidentiality objection:

o First paragraph — corporate chart and identification of managerial employees —
you have offered to produce a list of Opposer’s officers for the last five years and
claim that the Request (No. 4) for a “corporate chart” is vague and “horribly
overbroad.” The mere fact that you assert that Opposer has “hundreds of
employees” does nothing to establish that it would be overly burdensome for
Opposer to identify itsnanagerialemployees or to provide a corporate chart. At
the very least, Applicant is seeking identification of officers, as well as those



managerial employees who have or have had trademark-related responsibilitie

0 Second paragraph — sensitive financial information — you assert that RFP 4,
seeking pricing information for the past five years, is too sensitive to produce, and
you reject the proposition that the Standard Protective Order is sufficient to protect
this interest. To the contrary, the burden is on Opposer to seek a protective order,
not to just reject the Board’s standard protective order out of hand with no citation
to authority. If Opposer produces price lists in Opposer’s possession that would be
responsive to RFP 11, that would suffice as to both RFP 4 and RFP 11. You may
designate these price lists as commercially sensitive pursuant to the standard
protective order, if appropriate. We disagree with your insinuation that the

standard protective order is inadequate to protect Opposer’s interests, since
Opposer and Applicant are not competitors and the price lists would not be
considered “competitive” information vis-a-vis Applicant. Applicant rejects your
vague offer to stipulate to “a price range of the multitude of varieties of bread
products it has sold over the past five years.” We also note that Opposer’s asserted
registration 4,304,304 is for “bakery products,” yet your letter consistently refers to
“bread products.” Product price lists would clarify this ambiguity.

Fifth page, second paragraph — sales figures for the marked goods — you offer to stipulate to
“minimum gross sales figures for the past five years.” As already explained above, because Opposer
is asserting fame in this proceeding, your proposal to produce responsive documents and
information for the past five years only is inappropriédeel5 U.S.C. 8 1125(c). Additionally, to the
extent that Opposer continues to assert its “other objections” regardaghurdensomeness, we
would ask that you explain how Opposer’s sales information is kept and managed. If computerized,
it should be reasonably accessible.

Fifth page, fourth paragraph, “compound objection” — you state that you will provide
supplemental responses “to the best of [your] ability to understand” the requests to which you
objected as compound. If you are truly unable to discern the meaning of the requests, please
identify what you don’t understand so that we can clarify. We also note that TBMP 405.03(c) clearly
allows for a single interrogatory to be directed to all of the asserted marks in a proceeding without
being counted separately for each mark.

Fifth page, fifth paragraph, “legal conclusion” - Please note TBMP 405.02, which states that “an
interrogatory ... is not necessarily objectionable merely because it requires a party to give any
opinion or contention that relates to fact or the application of law to fact.”

Sixth page, fourth paragraph — you merely state that you are “not persuaded” by our claim that
priority-related issues are discoverable. But again, you provide no authority for your position. We
maintain that first use and priority are clearly within the scope of discoverability in a TTAB
proceeding. Registrations do not prove either date of use or priority, and Applicant is properly
seeking information that might indicate periods of non-use of the marks.

Seventh page, second paragraph — | will take this opportunity to clarify that RFP No. 5 should
read “... Opposer’s applications to fedenabisterOpposer’'s marks.” Your letter also refers to
Opposer’s “asserted additional objections” to this request. | disagree and seek clarification as to your
“publicly/equally available” objection. Potentially responsive documents pre-dating the electronic
filing of trademark prosecution applications, if any exist, would not be publicly or equally available
to Applicant, but (again, if any exist) should be in Opposer’s possession.

Finally, we have received Opposer’s initial document production, containing Bates numbers O-



00001-00149. We trust that your supplemental discovery responses will identify which docun
are responsive to which requests, as Applicant has done.

Regards,

Lesley

Lesley Grossberg |

2929 Arch Street | Cira Centre, 12th Floor | Philadelphia, PA 19104-2891
T 215.564.3007 | F 215.568.3439

lgrossberg@bakerlaw.com

From: Steven Freund [mailto:sfreund@freundlawfirm.com]

Sent: Tuesday, October 13, 2015 10:01 PM

To: Grossberg, Lesley

Cc: Horowitz, Robert B. G.

Subject: RE: FREUND'S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)

Dear Ms. Grossberg:
| prefer e-mail. Please provide a short email with your concerns.

Thank you for your time and attention to this matter.

Steven A. Freund, Esq.

Law Office of Steven A. Freund

A Professional Corporation

P.O. Box 911457

Los Angeles, CA 90091

310-284-7929

310-284-8341 (fax)

sfreund @freundlawfirm.com

www.freundlawfirm.com

This message is a confidential communication from a law firm. Interception of this message is a
violation of the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521 and 2707-2709. This
message may be protected by the attorney-client privilege and/or the attorney work-product doctrine. If
you are not the intended recipient of this message, any disclosure, copying, distribution or use of the
information contained in or attached to this message is prohibited. If you have received this message in
error, please immediately delete the message and any attachments, and notify me at (310)284-7929.
Thank you.

From: Grossberg, Lesley [mailto:LGrossberg@bakerlaw.com]
Sent: Friday, October 09, 2015 2:34 PM

To: 'Steven Freund'
Cc: Horowitz, Robert B. G.
Subject: RE: FREUND'S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)

| think these issues can be addressed more efficiently by telephone. Can you suggest a time?

Lesley

From: Steven Freund [mailto:sfreund@freundlawfirm.com]
Sent: Friday, October 09, 2015 3:06 PM



To: Grossberg, Lesley
Cc: Horowitz, Robert B. G.
Subject: RE: FREUND'S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)

Dear Ms. Grossberg,

I am writing in regard to your below e-mail. Please be advised that | am unavailable for a conference
call today and this Monday. Regardless, please prepare a short email with your concerns.

Thank you for your time and attention to this matter.

Steven A. Freund, Esq.

Law Office of Steven A. Freund

A Professional Corporation

P.O. Box 911457

Los Angeles, CA 90091

310-284-7929

310-284-8341 (fax)

sfreund@freundlawfirm.com

www.freundlawfirm.com

This message is a confidential communication from a law firm. Interception of this message is a
violation of the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521 and 2707-2709. This
message may be protected by the attorney-client privilege and/or the attorney work-product doctrine. If
you are not the intended recipient of this message, any disclosure, copying, distribution or use of the
information contained in or attached to this message is prohibited. If you have received this message in
error, please immediately delete the message and any attachments, and notify me at (310)284-7929.
Thank you.

From: Grossberg, Lesley [mailto:LGrossberg@bakerlaw.com
Sent: Thursday, October 08, 2015 2:13 PM

To: sfreund@freundlawfirm.com
Cc: Horowitz, Robert B. G.
Subject: FREUND'S FAMOUS opposition proceeding (No. 91218523, our ref. 045136.000017)

Mr. Freund,

We have reviewed your letter of October 7, 2015. | believe there are some issues remaining
that should be clarified as your prepare Opposer’s supplemental responses. Are you available
for a teleconference tomorrow or Monday?

Regards,
Lesley

Lesley McCall Grossberg |
2929 Arch Street | Cira Centre, 12th Floor | Philadelphia, PA 19104-2891
T 215.564.3007 | F 215.568.3439

lgrossberg@bakerlaw.com

This email is intended only for the use of the party to which it is
addressed and may contain information that is privileged,



confidential, or protected by law. If you are not the intended

recipient you are hereby notified that any dissemination, copying

or distribution of this email or its contents is strictly prohibited.

If you have received this message in error, please notify us immediately
by replying to the message and deleting it from your computer.

Any tax advice in this email is for information purposes only. The content
of this email is limited to the matters specifically addressed herein

and may not contain a full description of all relevant facts or a

complete analysis of all relevant issues or authorities.

Internet communications are not assured to be secure or clear of
inaccuracies as information could be intercepted, corrupted, lost,
destroyed, arrive late or incomplete, or contain viruses. Therefore,
we do not accept responsibility for any errors or omissions that are
present in this email, or any attachment, that have arisen as a result
of e-mail transmission.

This email is intended only for the use of the party to which it is
addressed and may contain information that is privileged,

confidential, or protected by law. If you are not the intended

recipient you are hereby notified that any dissemination, copying

or distribution of this email or its contents is strictly prohibited.

If you have received this message in error, please notify us immediately
by replying to the message and deleting it from your computer.

Any tax advice in this email is for information purposes only. The content
of this email is limited to the matters specifically addressed herein

and may not contain a full description of all relevant facts or a

complete analysis of all relevant issues or authorities.

Internet communications are not assured to be secure or clear of
inaccuracies as information could be intercepted, corrupted, lost,
destroyed, arrive late or incomplete, or contain viruses. Therefore,
we do not accept responsibility for any errors or omissions that are
present in this email, or any attachment, that have arisen as a result
of e-mail transmission.



Exhibit M



From: Steven Freund

To: Grossberg, Lesley

Cc: Horowitz, Robert B. G.

Subject: FW: FREUND"S FAMOUS opposition proceeding No. 91218523
Date: Monday, October 19, 2015 7:21:17 PM

Attachments: 15.10.7.to.pdf

Dear Ms. Grossberg:

I am writing to let you know that our supplemental responses are not ready, however, we expect to
have them ready shortly.

Thank you for your time and attention to this matter.

Steven A. Freund, Esq.

Law Office of Steven A. Freund

A Professional Corporation

P.O. Box 911457

Los Angeles, CA 90091

310-284-7929

310-284-8341 (fax)

sfreund @freundlawfirm.com

www.freundlawfirm.com

This message is a confidential communication from a law firm. Interception of this message is a
violation of the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521 and 2707-2709. This
message may be protected by the attorney-client privilege and/or the attorney work-product doctrine. If
you are not the intended recipient of this message, any disclosure, copying, distribution or use of the
information contained in or attached to this message is prohibited. If you have received this message in
error, please immediately delete the message and any attachments, and notify me at (310)284-7929.
Thank you.

From: Steven Freund [mailto:sfreund@freundlawfirm.com]

Sent: Wednesday, October 07, 2015 11:44 AM

To: 'Grossberg, Lesley'

Subject: FREUND'S FAMOUS opposition proceeding No. 91218523

Dear Ms. Grossberg,
Please find attached my letter of today’s date.

Thank you for your time and attention to this matter.

Steven A. Freund, Esq.

Law Office of Steven A. Freund

A Professional Corporation

P.O. Box 911457

Los Angeles, CA 90091

310-284-7929

310-284-8341 (fax)

sfreund @freundlawfirm.com

www.freundlawfirm.com

This message is a confidential communication from a law firm. Interception of this message is a
violation of the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521 and 2707-2709. This
message may be protected by the attorney-client privilege and/or the attorney work-product doctrine. If
you are not the intended recipient of this message, any disclosure, copying, distribution or use of the



information contained in or attached to this message is prohibited. If you have received this message in
error, please immediately delete the message and any attachments, and notify me at (310)284-7929.
Thank you.



Exhibit N



From: Steven Freund

To: Grossberg, Lesley

Cc: Horowitz, Robert B. G.

Subject: FREUND"S FAMOUS opposition proceeding No. 91218523
Date: Monday, October 26, 2015 5:13:44 PM

Dear Ms. Grossberg,

I am writing to provide you an update regarding the status of Opposer’'s supplemental responses.
Please be aware that unforeseen personal matters have necessitated my being out of the office.
Nevertheless, | am continuing to prepare the supplemental responses and expect to finish Opposer’'s
supplemental responses shortly.

| appreciate your patience and understanding in this regard.

Steven A. Freund, Esq.

Law Office of Steven A. Freund

P.O. Box 911457

Los Angeles, CA 90091

310-284-7929

310-284-8341 (fax)

sfreund @freundlawfirm.com

www.freundlawfirm.com

This message is a confidential communication from a law firm. Interception of this message is a
violation of the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521 and 2707-2709. This
message may be protected by the attorney-client privilege and/or the attorney work-product doctrine. If
you are not the intended recipient of this message, any disclosure, copying, distribution or use of the
information contained in or attached to this message is prohibited. If you have received this message in
error, please immediately delete the message and any attachments, and notify me at (310)284-7929.
Thank you.
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From: Steven Freund

To: Horowitz, Robert B. G.

Cc: Grossberg, Lesley

Subject: RE: FREUND"S FAMOUS opposition proceeding No. 91218523
Date: Thursday, October 29, 2015 7:28:16 PM

Attachments: image001.qif

Dear Red:

| am amenable to a one (1) month extension of all deadlines on the condition that the stipulation solely
select the entry that the consent motion is due to the parties being unable to complete
discovery/testimony during the assigned period.

Thank you for your time and attention to this matter.

Steven A. Freund, Esq.

Law Office of Steven A. Freund

P.O. Box 911457

Los Angeles, CA 90091

310-284-7929

310-284-8341 (fax)

sfreund @freundlawfirm.com

www.freundlawfirm.com

This message is a confidential communication from a law firm. Interception of this message is a
violation of the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521 and 2707-2709. This
message may be protected by the attorney-client privilege and/or the attorney work-product doctrine. If
you are not the intended recipient of this message, any disclosure, copying, distribution or use of the
information contained in or attached to this message is prohibited. If you have received this message in
error, please immediately delete the message and any attachments, and notify me at (310)284-7929.
Thank you.

From: Horowitz, Robert B. G. [mailto:rhorowitz@bakerlaw.com]

Sent: Monday, October 26, 2015 2:19 PM

To: Steven Freund; Grossberg, Lesley

Subject: RE: FREUND'S FAMOUS opposition proceeding No. 91218523

Dear Steven:

I will be inAsiaon business for two weeks in November and return to work the Monday of
Thanksgiving week. Given this and your delays, | think an extension of all deadlines is essential.

Kindly indicate whether you will agree to a three month extension, or not.
Thank you.
Yours,

Red

My Bio Web site vCard




T 212.589.4240

F 212.589.4201 rhorowitz@bakerlaw.com
M 917.288.1793

www.bakerlaw.com
BakerHostetler

45 Rockefeller Plaza
New York, NY 10111-0100

From: Steven Freund [mailto:sfreund@freundlawfirm.com]

Sent: Monday, October 26, 2015 5:14 PM

To: Grossherg, Lesley

Cc: Horowitz, Robert B. G.

Subject: FREUND'S FAMOUS opposition proceeding No. 91218523

Dear Ms. Grossberg,

I am writing to provide you an update regarding the status of Opposer’'s supplemental responses.
Please be aware that unforeseen personal matters have necessitated my being out of the office.
Nevertheless, | am continuing to prepare the supplemental responses and expect to finish Opposer’'s
supplemental responses shortly.

| appreciate your patience and understanding in this regard.

Steven A. Freund, Esq.

Law Office of Steven A. Freund

P.O. Box 911457

Los Angeles, CA 90091

310-284-7929

310-284-8341 (fax)

sfreund @freundlawfirm.com

www.freundlawfirm.com

This message is a confidential communication from a law firm. Interception of this message is a
violation of the Electronic Communications Privacy Act, 18 U.S.C. 2510-2521 and 2707-2709. This
message may be protected by the attorney-client privilege and/or the attorney work-product doctrine. If
you are not the intended recipient of this message, any disclosure, copying, distribution or use of the
information contained in or attached to this message is prohibited. If you have received this message in
error, please immediately delete the message and any attachments, and notify me at (310)284-7929.
Thank you.

This email is intended only for the use of the party to which it is
addressed and may contain information that is privileged,

confidential, or protected by law. If you are not the intended

recipient you are hereby notified that any dissemination, copying

or distribution of this email or its contents is strictly prohibited.

If you have received this message in error, please notify us immediately
by replying to the message and deleting it from your computer.

Any tax advice in this email is for information purposes only. The content
of this email is limited to the matters specifically addressed herein

and may not contain a full description of all relevant facts or a

complete analysis of all relevant issues or authorities.

Internet communications are not assured to be secure or clear of
inaccuracies as information could be intercepted, corrupted, lost,



destroyed, arrive late or incomplete, or contain viruses. Therefore,
we do not accept responsibility for any errors or omissions that are
present in this email, or any attachment, that have arisen as a result
of e-mail transmission.
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