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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following parties oppose registration of the indicated application.

Opposers Information

Name Shanghai Dim Sum Garden, Inc., d/b/a DIM SUM GARDEN
Entity Corporation Citizenship Pennsylvania
Address 59 North 11th Street

Philadelphia, PA 19107
UNITED STATES

Name Ru Fang Wang
Entity Individual Citizenship CHINA
Address 59 North 11th Street

Philadelphia, PA 19107
UNITED STATES

Attorney informa- | Manny D. Pokotilow

tion Caesar, Rivise, Bernstein, Cohen & Pokotilow, Ltd.
1635 Market Street 12th Floor - 7 Penn Center
Philadelphia, PA 19103-2212

UNITED STATES

mlozada@crbcp.com Phone:215-567-2010

Applicant Information

Application No 86112788 Publication date 08/26/2014
Opposition Filing 09/16/2014 Opposition Peri- 09/25/2014
Date od Ends
Applicant Song, Dajuan

1st Floor

Philadelphia, PA 19107

UNITED STATES

Goods/Services Affected by Opposition

Class 043. First Use: 2003/01/01 First Use In Commerce: 2013/06/01
All goods and services in the class are opposed, namely: Restaurant services

Grounds for Opposition

| Priority and likelihood of confusion | Trademark Act section 2(d)

Mark Cited by Opposer as Basis for Opposition

U.S. Application 86310792 Application Date 06/16/2014

No.

Registration Date | NONE Foreign Priority NONE
Date



http://estta.uspto.gov

Word Mark DIM SUM GARDEN

DIM SUM GARDEN

Goods/Services Class 043. First use: First Use: 2007/09/00 First Use In Commerce: 2007/09/00
Restaurant services

Related Proceed- | Opposition No. 91216903
ings

Attachments 86310792#TMSN.png( bytes )
S222540003 Notice of Opposition 9 16 2014.pdf(96784 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /mdp/
Name Manny D. Pokotilow
Date 09/16/2014




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SHANGHAI DIM SUM GARDEN, INC., d/b/a
DIM SUM GARDEN, and
RU FANG WANG,

Opposers,
Opposition No.
VS.
Serial No. 86112788
DAJUAN SONG,
Applicant.

NOTICE OF OPPOSITION

Opposers Shanghai Dim Sum Garden, Inc., d/b/a Dim Sum Garden and Ru Fang Wang
believe it will be damaged by registration on the Principal Register of the mark DIM SUM
GARDEN and design as applied for in Application Serial No. 86112788 filed November 7, 2013
under Section 1(a) of the Lanham Act for “restaurant services”, in International Class 43. As
grounds for their opposition, Opposer, by their attorneys, allege as follows.

1 Opposer Shanghai Dim Sum Garden, Inc., d/b/a Dim Sum Garden is a
Pennsylvania corporation doing business as Dim Sum Garden located at 59 North 11™ Street,
Philadel phia, Pennsylvania 19107.

2. Opposer Ru Fang Wang, is an individual having an address at 59 North 11™
Street, Philadel phia, Pennsylvania 19107.

3. On June 16, 2014 Opposer Shanghai Dim Sum Garden, Inc., d/b/a Dim Sum
Garden filed a use based application to register the mark DIM SUM GARDEN for restaurant
services, in International Class 43. Said application was filed claiming a date of first use of

September, 2007 and assigned Application Serial No. 86310792.



4, Application Serial No. 86112788 seeks registration of the mark DIM SUM
GARDEN and design for “restaurant services”, in International Class 43.

5. The opposed application was filed on November 7, 2013 by Applicant Dajuan
Song, a United States individual having an address at 1020 Race Street, 1¥ Floor, Philadelphia,
Pennsylvania 19107, based on a claimed date of first use of June 1, 2013.

6. The opposed application was published for opposition on August 26, 2014.

7. Since at least as early as September, 2007, long prior to the acts complained of
herein, and long prior to Applicant’s filing date and date of first use, Opposer has used the mark
DIM SUM GARDEN in connection with restaurant services.

8. Opposer’s restaurant services offered under the mark DIM SUM GARDEN are
recognized to be of the highest quality.

9. Notwithstanding Opposers’ prior exclusive rights in the mark DIM SUM
GARDEN, Applicant, on November 7, 2013, filed trademark Application Serial No. 86112788
for the mark DIM SUM GARDEN and design based on a date of first use of June 1, 2013.

10.  Applicant’s mark DIM SUM GARDEN and design so resembles Opposers’ mark
DIM SUM GARDEN in terms of appearance, sound and commercial impression as to be likely,
when applied to Applicant’s services, to cause confusion and mistake and to deceive.

11.  The services identified in Application Serial No. 86112788 are identical to
Opposers’ services and are not restricted as to types of customers or channels of trade.

12. The mark proposed for registration by Applicant, DIM SUM GARDEN and
design, is likely to cause confusion, mistake or to deceive as to the source of origin of
Applicant’s services, contrary to 15 U.S.C. § 1052(d), by causing the consuming public to

believe, contrary to fact, that Applicant’s services under the mark DIM SUM GARDEN and



design emanate from and/or are in some way sponsored, licensed and/or otherwise approved by,
or are in some way connected or affiliated with Opposers.

13.  Applicant’s use and registration of the mark DIM SUM GARDEN and design is
likely to cause confusion in the minds of consumers or to cause mistake or to deceive, or
otherwise injure, diminish or detract from the prior rights firmly established by Opposers in and
to the mark DIM SUM GARDEN.

14.  Applicant’s use and registration of the mark DIM SUM GARDEN and design has
been without Opposer’s consent, and Applicant is not otherwise lawfully entitled to the
registration which it seeks.

BACKGROUND

15.  Opposer Dim Sum Garden, opened for business in September, 2007 and began
using the mark DIM SUM GARDEN in connection with restaurant services in its present
location 59 North 11™ Street, Philadel phia, Pennsylvania 19107.

16.  On September 22, 2009, Opposer Ru Fang Wang purchased 25% of Dim Sum
Garden.

17.  Since that time, Dim Sum Garden has operated continuously at 59 North 11™
Street, Philadelphia, Pennsylvania 19107, except for a short period of time after October 11,
2013 when the other owners of Dim Sum Garden abandoned the corporation and the corporate
premises without advising either of the Opposers leaving Ru Fang Wang in possession of the
premises of Dim Sum Garden.

18.  The Dim Sum Garden restaurant was restored shortly thereafter and operated by

Ru Fang Wang on behalf of Opposer, Dim Sum Garden.



19.  The Opposers are now operating the restaurant located at 59 North 11" Street,
Philadelphia, Pennsylvania 19107 under the mark DIM SUM GARDEN.

20. At no time during the period that Opposer Dim Sum Garden was in operation
under the mark DIM SUM GARDEN, did Applicant own any portion of the Opposer DIM SUM
GARDEN.

21. Dauan Song is now operating a restaurant, around the corner from that of
Opposer, under the mark DIM SUM GARDEN.

22. If Applicant is permitted to use and register the mark DIM SUM GARDEN and
design for restaurant services, the services herein opposed, confusion in trade resulting in
damage and injury to Opposers would be caused and would result by reason of the similarity
between the Applicant’s mark DIM SUM GARDEN and design and Opposers’ mark DIM SUM
GARDEN.

23.  Applicant’s use of the mark DIM SUM GARDEN and design will interfere with
Opposers’ valuable property rights and would amount to a conversion of such rights from which
Applicant unfairly would reap financial profit.

24, If Applicant is granted the registration herein opposed, it would thereby obtain at
least a prima facie exclusive right to the use of its mark. Such registration would be a source of
damage and injury to Opposers.

WHEREFORE, Opposers pray that this Notice of Opposition be sustained in favor of
Opposer, that Application Serial No. 86112788, herein opposed, be refused registration, and for

such other and further relief as may be deemed to be just and proper.



Respectfully submitted,

CAESAR, RIVISE, BERNSTEIN,
COHEN & POKOTILOW, LTD.

Dated: September 16, 2014 By__ /mdp/
Manny Pokotilow
1635 Market Street
Seven Penn Center — 12th Floor
Philadelphia, PA 19103
Attorneys for Opposers

CERTIFICATE OF ELECTRONIC MAILING

The undersigned hereby certifies that the within NOTICE OF OPPOSITION regarding
Application Serial No. 86112788 is being filed electronically with the Trademark Tria and
Appeal Board, via the Electronic System for Trademark Trials and Appeas (ESTTA) on
September 16, 2014.

/mdp/
Manny Pokotilow

CERTIFICATE OF SERVICE

The undersigned certifies that, pursuant to 37 C.F.R. 88 2.101(b) and 2.119, a copy of the
within NOTICE OF OPPOSITION regarding Application Serial No. 86112788 is being
deposited with the U.S. Postal Service with sufficient postage as First Class Mail on September
16, 2014 in an envelope addressed to Applicant:

Dajuan Song
1020 Race Street — 1% Floor
Philadel phia, PA 19107

/mdp/
Manny Pokotilow




