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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Big Front Door, LLC, )
)
Opposer, )

) Opposition No. 91217625

V. ) Ser. No. 86224809

)
Elliot H. Cohen, )
)
Applicant. )

MOTION FOR SUMMARY JUDGMENT

In accordance with Rule 56 of the Federal Rules of Civil Procedure, 37 C.F.R. § 2.127(d)
and T.B.M.P § 528, Opposer Big Front Door, LLC (hereinafter “Opposer”) respectfully moves
the Trademark Trial and Appeal Board (hereinafter the “Board”) for entry of summary judgment
against Applicant, Elliot H. Cohen (hereinafter “Applicant’), on the basis that Applicant’s
application Ser. No. 86224809 for BFD creates a likelihood of confusion with Opposer’s prior
use of BFD and BFD BIG FRONT DOOR pursuant to Trademark Act Section 2(d), 15 U.S.C. §
1052(d).

I. Introduction

Opposer has opposed application Serial No. 86224809 for the mark BFD covering

“restaurants” in International Class 43 based on a likelihood of confusion (15 U.S.C. § 1052(d))

and false suggestion (15 U.S.C. § 1052(a)).
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I1. Undisputed Factual Background

The relevant facts are fully set forth in the accompanying Declaration of Andrew M.
Smith, Esq. and Declaration of Stephen Riley, and the exhibits attached thereto. For the Board’s
convenience, the undisputed salient facts will be summarized here.

A. Opposer’s Use of and Applications for BFD and BFD BIG FRONT DOOR

Opposer first adopted the marks BFD BIG FRONT DOOR and BFD (collectively
“Opposer’s BFD Marks”) in late 2011 and commenced using the mark in commerce in
conjunction with restaurant services in June 2012. See Declaration of Stephen Riley in Support
of Opposer’s Motion for Summary Judgment (hereinafter “Riley Decl.”) at 9] 2, 4-14.
Opposer’s restaurant, located in San Diego, California, specializes in made-to-order sandwiches,
soups, salads and related offerings made from fresh ingredients and inspired by California and
worldwide cuisine. Riley Decl., 4 3. Opposer’s BFD Marks have, at all relevant times, been
displayed on restaurant signage, sandwich packaging, cold case products, and materials
peripheral to restaurant services such as menus and take-out bags, among others. Riley Decl., 9
5,9. Since June 2012, Opposer’s restaurant services featuring Opposer’s BFD Marks have been
continuously rendered to paying consumers in California and to those traveling to San Diego, a
major tourist destination, from out-of-state. Riley Decl., 9 14, 16.

As a consequence of the foregoing, Opposer’s BFD Marks and restaurant services have
earned valuable brand recognition and goodwill among consumers and enjoy a widespread
following and favorable consumer reviews on social media, including Facebook®, Twitter®, and
Yelp®, among others. Riley Decl., § 16. Opposer’s sandwiches have received numerous awards

and are routinely featured in media publications distributed in San Diego and online periodicals
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available to out-of-state consumers. Riley Decl., 4 17. Opposer’s restaurant has been in
continuous operation since June 2012 and, thus Opposer’s BFD Marks have not been abandoned
at any point prior to this proceeding. Documents in support of Opposer’s continuous use of
Opposer’s BFD Marks are set forth Riley Decl., 4 6-14.

On March 18, 2014, Opposer filed application Ser. No. 86224960 with the United States
Patent and Trademark Office (“US PTO”) for the standard character mark BFD BIG FRONT
DOOR for services in International Class 43, namely “catering services; restaurant services;
take-out restaurant services.” See Declaration of Andrew M. Smith in Support of Opposer’s
Motion for Summary Judgment (hereinafter “Smith Decl.”) at 4 2. On March 19, 2014, Opposer
filed application Ser. No. 86225653 with the US PTO for the standard character mark BFD for
services in International Class 43, namely, “catering services; restaurant services; take-out
restaurant services.” Smith Decl., § 3. Opposer’s application Ser. Nos. 86224960 and 86225653
were filed under Section 1(a) of the Trademark Act based upon Opposer’s actual use of
Opposer’s BFD Marks in commerce for restaurant services since at least as early as December
15,2011. Copies of the US PTO Trademark Status and Document Retrieval System (TSDR)
database records for Opposer’s applications, Ser. Nos. 86224960 and 86225653, are attached to
the Declaration of Andrew M. Smith. Smith Decl., 49 2-3, Exhibits A-B.

B. Applicant’s Mark

On March 18, 2014, Applicant filed application Serial No. 86224809 with the US PTO
seeking to register the standard character mark BFD for “restaurants” in International Class 43.
Smith Decl., 4 10-11; Amended Notice of Opposition and Answer, TTABVUE Dkt. ## 7-8 at §

4. Applicant filed application Serial No. 86224809 under Section 1(b) of the Trademark Act, 15
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U.S.C. § 1051(b), based on Applicant’s intention to use BFD for services relating to
“restaurants.” Smith Decl., § 10-11; Amended Notice of Opposition and Answer, TTABVUE
Dkt. ## 7-8 at § 5. Applicant had not used BFD in commerce for restaurant services as of March
18, 2014, the filing date for application Ser. No. 86224809, and had not commenced use of the
mark as of November 7, 2014. Smith Decl., § 10-11; Amended Notice of Opposition and
Answer, TTABVUE Dkt. ## 7-8 at | 6-7.

C. This Opposition Proceeding

Opposer filed this opposition proceeding on July 30, 2014 and the Board instituted the
proceeding as 91217625 and issued its governing scheduling order on the same day. Smith
Decl., § 5. Opposer’s Notice of Opposition against application Ser. No. 86224809 was based on
the grounds that Applicant’s BFD mark is likely to: (1) cause confusion in violation of
Trademark Act Section 2(d), 15 U.S.C. § 1052(d) and (2) falsely suggest a connection with
Opposer BFD Marks in violation of Trademark Act Section 2(a), 15 U.S.C. § 1052(a). Smith
Decl., § 6. On September 5, 2014, Applicant through his counsel, Daniel Latter, filed an Answer
to the Notice of Opposition. Smith Decl., § 7.

On September 22, 2014, Opposer filed a request that the Board participate in the initial
discovery conference. Smith Decl., § 8. On October 7, 2014, Opposer and Applicant
participated in a discovery conference before Elizabeth J. Winter, the interlocutory attorney
assigned to the proceeding. Smith Decl., 9. In its October 7, 2014 Order, the Board struck
Opposer’s claim for false association under Section 2(a) and granted Opposer leave until October
22,2014 to file an Amended Notice of Opposition. The Board further observed that, based on

Applicant’s Answer, priority remained the only issue under Opposer’s Section 2(d) likelihood of
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confusion claim as Applicant admitted that he had not used the BFD mark prior to the March 18,
2014 filing date for trademark application Ser. No. 86224809 and admitted his BFD mark was
confusingly similar to Opposer’s BFD BIG FRONT DOOR (Ser. No. 86224960) and BFD (Ser.
No. 86225653) marks. Smith Decl., § 9.

On October 14, 2014, Opposer filed an Amended Notice of Opposition on the grounds
that Applicant’s BFD mark is likely to: (1) cause confusion in violation of Trademark Act
Section 2(d), 15 U.S.C. § 1052(d) and (2) falsely suggest a connection with Opposer BFD Marks
in violation of Trademark Act Section 2(a), 15 U.S.C. § 1052(a). Smith Decl., § 10. On
November 7, 2014, Applicant filed an Answer and Affirmative Defenses to Opposer’s Amended
Notice of Opposition. Smith Decl., § 11.

Under the Board’s July 30, 2014 scheduling order, discovery in the opposition
proceeding opened on October 8, 2014 and closed on April 6, 2015. Smith Decl., § 12. On
November 7, 2014, Opposer served its first set of written discovery requests on Applicant,
including, interrogatories, requests for admission and requests for production of documents.
Smith Decl., 4 13. On December 19, 2014, Applicant served its responses to Opposer’s first set
of discovery requests and produced documents responsive to the categories of requested
information. Smith Decl., 4 14.

III. Summary Judgment Standard

Summary judgment should be granted if the evidence shows “that there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(c). Once the moving party has shown that no genuine issue of fact exists, the

burden shifts to the non-moving party to demonstrate the existence of a factual issue. Matsushita
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Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). The non-moving party may
not rest on the mere allegations or denials of the pleadings, but must instead set forth specific
facts showing that there is a genuine issue for trial. Fed. R. Civ. P. 56(¢e). Disputed facts that do
not resolve or affect the outcome of the litigation will not preclude the entry of summary
judgment. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986) (explaining that “the
mere existence of some alleged factual dispute between the parties will not defeat an otherwise
properly supported motion for summary judgment; the requirement is that there be no genuine
issue of material fact”). “Where the record taken as a whole could not lead a rational trier of fact
to find for the non-moving party, there is no ‘genuine issue for trial,””” and the moving party must
prevail as a matter of law. Anderson, 477 U.S. at 587 (internal citations omitted).

In the case at hand, a finding of summary judgment in favor of the Opposer is appropriate
because there is no genuine dispute as to any material facts that could be uncovered through trial
as to the issues this motion raises, namely, that Opposer first used the BFD BIG FRONT DOOR
and BFD marks in commerce in conjunction with restaurant services before March 18, 2014, the
filing date for application Ser. No. 86224809, and that Opposer’s use of Opposer’s BFD Marks
has been continuous and not abandoned. As a consequence, Opposer has priority of use and,
therefore, is entitled to finding of summary judgment under Trademark Act 2(d), 15 U.S.C. §
1052(d).

IV.  Summary Judgment Finding a Likelihood of Confusion Should be Granted in
Opposer’s Favor

To establish a likelihood of confusion on a motion for summary judgment, Opposer must
establish that there is no genuine dispute of material fact that (1) it has standing to Oppose

Applicant’s BFD mark; (2) it has priority of use; and (3) Applicant’s use of Applicant’s BFD
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mark is likely to cause confusion among consumers as to the sponsorship, affiliation or
connection of goods offered under the parties’ respective marks. See Lipton Indus., Inc. v.
Ralston Purina Co., 213 USPQ 185, 187 (CCPA 1982); Hornblower & Weeks, Inc. v.
Hornblower & Weeks, Inc., 60 USPQ2d 1773, 1735 (TTAB 2001). As discussed below, based
on the undisputed evidence in the record and Applicant’s own admissions, there can be no
genuine dispute that Opposer has established each of these elements.

1. Opposer’s Standing Not in Dispute

The Lanham Act provides that “any person who believes that he would be damaged by
the registration of a mark upon the principal register” may file an notice of opposition. 15
U.S.C. § 1063(a). This threshold standing requirement is satisfied when Opposer possesses a
real interest in the proceeding and a reasonable belief of damage may be found. TBMP §
309.03(b); See Cunningham v. Laser Golf Corp., 222 F.3d 943, 55 USPQ2d 1842, 1844 (Fed.
Cir. 2000); Lipton Indus., 213 USPQ at 189.

On June 22, 2014, US PTO notified Opposer that it had suspended its examination of
application Ser. Nos. 86224960 and 86225653 for Opposer’s BFD Marks in light of Applicant’s
prior-filed application Ser. No. 86224809. Smith Decl., § 4; TTABVUE Dkt. ## 7 at q 8.
Opposer is and continues to be damaged by Applicant’s application Ser. No. 86224809 and, as a
consequence, Opposer has standing to file this opposition and bring the present motion. See Cf.
Giersch v. Scripps Networks, 90 USPQ2d 1020, 1022 (TTAB 2009); Weatherford/Lamb, Inc. v.
C&J Energy Services, Inc., 96 USPQ2d 1834, 1837 (TTAB 2010) (standing established where
office action suspending plaintiff’s pending application pending possible refusal based on

alleged likelihood of confusion with defendant’s registration made of record). Applicant does
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not contest Opposer’s standing and, as such, there is no dispute that Opposer has standing in this
matter. Amended Notice of Opposition and Answer, TTABVUE Dkt. ## 7-8 at § 8.

2. No Dispute that Opposer has Priority

There is no genuine dispute that Opposer used the BFD and BFD BIG FRONT DOOR
marks in conjunction with restaurant services before Applicant filed application Ser. No.
86224809 and, thus Opposer has priority of use for purposes of the present motion. Riley Decl.,
14 8-9.

As a preliminary matter, Applicant filed application Ser. No. 86224809 on March 18,
2014 under Section 1(b) of the Trademark Act based upon Applicant’s intention to use BFD for
services relating to “restaurants” in International Class 43. Amended Notice of Opposition and
Answer TTABVUE Dkt, ## 7-8 at 49 4-5. Applicant admits that the BFD mark was not used in
commerce for restaurant services prior to March 18, 2014, the filing date of application Ser. No.
86224809, and that Applicant has not commenced use as of December 19, 2014. Amended
Notice of Opposition and Answer, TTABVUE Dkt. ## 7-8 at 9 6-7; Smith Decl., 9 14, Exhibit
D at Interrogatory Response Nos. 6-9, 22-23; Smith Decl., § 14, Exhibit E at Admission
Response Nos. 1-2. As a consequence, Applicant’s March 18, 2014 filing date is the earliest
constructive or actual use date that he can establish for purposes of priority. Larami Corp. v.
Talk to Me Programs, Inc., 36 USPQ2d 1840, 1844 (TTAB 1995); Otto Roth & Co. v. Universal
Foods Corp., 209 USPQ 40, 43 (CCPA 1981) (if applicant has not established use of its mark in
connection with the goods prior to the filing date of its application, the earliest date upon which
applicant may rely for priority purposes is its constructive use date).

In the present case, there is no dispute that Opposer began using Opposer’s BFD Marks
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in conjunction with restaurant services before March 18, 2014. As set forth fully in the
accompanying Declaration of Stephen Riley, Opposer first commenced use of Opposer’s BFD
Marks as early as December 2011 and has exclusively used Opposer’s BFD Marks in
conjunction with its restaurant services since June 2012. Riley Decl., 99 2, 4-14. Opposer’s
BFD Marks have been prominently used and displayed on restaurant signage, sandwich
packaging, cold case products, and materials peripheral to restaurant services. Riley Decl., 4 5,
9. Opposer’s restaurant services featuring Opposer’s BFD Marks have been rendered to a
variety of consumers, both residing in California and out-of-state, thereby earning it valuable
brand recognition and goodwill among consumers. Riley Decl., 9 14, 16. See Larry Harmon
Pictures Corp. v. Williams Rest. Corp., 18 USPQ2d 1292 (Fed. Cir. 1991) (mark used to identify
services rendered at a single-location restaurant serving interstate travelers constitutes “use in
commerce”). Opposer’s restaurant has been in continuous operation since June 2012 and, thus
Opposer’s BFD Marks have not been abandoned at any point prior March 18, 2014, the filing
date for application Ser. No. 86224809. Riley Decl., 9 8-9, 11-15.

In similar cases, the Board has consistently found that continuous use of a mark, even
those limited to intrastate commerce, is sufficient to establish priority of use so as to preclude the
registration of a junior mark under Section 2(d). Corporate Document Serv., Inc. v. I.C.E.D.
Mgmt., Inc., 48 USPQ2d 1477, 1479 (TTAB 1998) (“whether or not this prior use is strictly
intrastate in nature is inconsequential. While interstate use is a prerequisite to federal
registration...rights in the mark itself are not dependent upon interstate use. It is well established
that rights in and to a trademark are created by use of the mark in either intrastate or interstate

commerce.”); Maids to Order of Ohio, Inc. v. Maid-to-Order, Inc., 78 USPQ2d 1899, 1909
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(TTAB 2006) (intrastate use of a MAID TO ORDER service mark commencing in 1971 found to
be sufficient for purposes of establishing priority over junior user’s first use in 1987); L. & J.G.
Stickley, Inc. v. Cosser, 81 USPQ2d 1956, 1965 (TTAB 2007) (use in intrastate commerce may
be asserted by plaintift); Green Spot (Thailand) Ltd. v. Vitasoy Int’l Holdings Ltd., 86 USPQ2d
1283, 1284 (TTAB 2008) (opposer’s use, while not large, was sufficient to constitute more than
token use for purposes of priority); Blast Blow Dry Bar, LLC v. Blown Away, LLC dba Blast
Blow Dry Bar, Opposition No. 91204769 (TTAB 2014) (opposer’s intrastate use of mark in
conjunction with hairstyling services two days before applicant’s filing date sufficient to
establish priority under Section 2(d)).

Thus, there simply is no question that Opposer’s has priority of use for purposes of the
present motion. Opposer commenced use of the BFD and BFD BIG FRONT DOOR marks over
two years before March 18, 2014, the filing date for application Ser. No. 86224809, and
Opposer’s use thereof in conjunction with restaurant services has been continuous and not
abandoned. Miller Brewing Co. v. Anheuser-Busch, Inc., 27 USPQ2d 1711, 1714 (TTAB 1993)
(opposer, to prevail on a Section 2(d) challenge, must prove that it had a proprietary interest in
the contested mark and that that interest was obtained prior to the filing date of the applicant’s
intent-to-use application).

In sum, there is no genuine issue of material fact that Opposer has established priority of
use for purposes of succeeding on its likelihood of confusion claim under Section 2(d).

3. No Genuine Dispute that Applicant’s Mark is Likely to Cause Confusion with
Opposer’s BFD Marks

In determining whether a likelihood of confusion exists, the Board may consider a

number of factors, including: (1) the similarity of the marks in their entireties as to appearance,

10
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sound, connotation, and commercial impression; (2) the similarity and nature of services
described in a registration; (3) the similarities between the parties’ trade channels and target
consumers, among others. In re E.I. DuPont Nemours & Co., 476 F.2d 1357 (CCPA 1973).
Although the Board may assign varying weight to each DuPont factor depending on the facts of
the case, two key considerations under a Section 2(d) likelihood of confusion analysis always
include the similarity between the marks and the similarity between the respective goods and/or
services designated under each mark. Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d
1261, 1265, 62 USPQ2d 1001, 1003 (Fed. Cir. 2003); In re SL&E Training Stable, Inc., 88
USPQ2d 1216 (TTAB 2008).

In the present case, the relevant likelihood of confusion factors include: (a) Applicant’s
own admissions that there is a likelihood of confusion between Applicant’s BFD mark and
Opposer’s BFD Marks; (b) Applicant’s BFD mark is similar, if not identical, to Opposer’s BFD
Marks in appearance and sound; (¢) the services designated under Applicant’s BFD mark are
identical to those rendered under Opposer’s BFD Marks; and (d) Applicant’s services travel in
the same channels of trade and target the same consumers as the restaurant services rendered
under Opposer’s BFD Marks.

A. Applicant’s Own Admissions Prove There is a Likelihood of Confusion
between the Marks.

In this case, Applicant has admitted all the facts necessary to establish that there is a
likelihood of confusion under the DuPont factors. Specifically, Applicant has admitted the
following:

. Applicant’s BFD mark, as set forth in application Ser. No. 862248009, is

confusingly similar to Opposer’s BFD BIG FRONT DOOR and BFD marks.

11
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TTABVUE Dkt. ## 1,4 at 4 13; TTABVUE Dkt. ## 7-8 at § 18.

. Applicant’s BFD mark is identical in appearance to Opposer’s BFD mark and
similar in appearance to Opposer’s BFD BIG FRONT DOOR mark. TTABVUE
Dkt. ## 1, 4 at § 12; TTABVUE Dkt. ## 7-8 at § 17; Smith Decl., 9 14, Exhibit E
at Admission Response No. 3.

. Applicant’s BFD mark and Opposer’s BFD mark are identical as to sound. Smith
Decl., § 14, Exhibit E at Admission Response No. 4.

. The services set forth in Applicant’s application Ser. No. 86224809 are closely
related, if not identical, to the services set forth in Opposer’s application Ser. Nos.
86224960 and 86225653. TTABVUE Dkt. ## 1, 4 at 14; TTABVUE Dkt. ## 7-
8 at 4 19; Smith Decl., 9 14, Exhibit E at Admission Response No. 8.

. The services set forth in Applicant’s application Ser. No. 8622409 are
competitive, and are intended to compete with, the restaurant services offered by
Opposer under Opposer’s BFD Marks. Smith Decl., 9 14, Exhibit E at Admission
Response Nos. 12-13.

Applicant’s admissions overwhelmingly favor a finding of confusion under the relevant
DuPont factors. The Board similarly ruled as much in its October 7, 2014 Order wherein it
noted that, based on Applicant’s initial Answer, priority was the only remaining issue under
Opposer’s claim for likelihood of confusion under Section 2(d). Smith Decl., 9. Opposer
notes that Applicant’s Amended Answer did not substantively change any of his Admissions
with regards to the likelihood of confusion between Applicant’s BFD mark and Opposer’s BFD

Marks. See TTABVUE Dkt. ## 1, 4 at |9 12-14; Amended Notice of Opposition and Answer,

12
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TTABVUE Dkt. ## 7-8 at §f] 17-19. Accordingly, Opposer, having demonstrated priority of use,
respectfully requests that the Board grant summary judgment on Opposer’s Section 2(d) claim.

If, for any reason, Applicant’s admissions do not stand as admitted, Opposer notes that
there is still no genuine issue of fact that precludes a finding of likelihood of confusion between
the parties’ respective BFD marks.

B. Marks are Similar, if not Identical, in Appearance and Sound

Under the first DuPont factor, the question is whether Applicant’s BFD mark so
resembles Opposer’s BFD Marks so that prospective purchasers of the respective restaurant
services would be likely to assume a connection between the parties. Recot, Inc. v. Becton, 214
F.3d 1322 (Fed. Cir. 2000); Coach Servs., Inc. v. Triumph Learning, LLC, 668 F.3d 1356, 101
USPQ2d 1713, 1721 (Fed. Cir. 2012). It is well settled that a particular feature of a mark may be
more dominant or salient and therefore given greater weight than other features in considering
the overall effect of the mark in the mind of the consumers. Hewlett-Packard Co., 281 F.3d
1261.

Applied to the present case, there is no doubt that Applicant’s BFD mark is similar, if not
identical, in appearance and sound to Opposer’s BFD Marks. The term “BFD” comprises
Applicant’s BFD mark and Opposer’s BFD mark in their entirety and, as such, the marks are
identical in appearance and will have the same pronunciation. See In re White Swan, Ltd., 8
USPQ2d 1534, 1535 (TTAB 1988) (“In appropriate cases, a finding of similarity as to any one
factor (sight, sound or meaning) alone ‘may be sufficient to support a holding that the marks are
confusingly similar’”) (citations omitted). Similarly, the term “BFD” is the first part of

Opposer’s BFD BIG FRONT DOOR mark and therefore should be considered the dominant

13
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portion of the mark that is most likely to be impressed upon a prospective consumer. Joel Gott
Wines, LLC v. Rehoboth Von Gott Inc., 107 USPQ2d 1424, 1430 (TTAB 2013). Applicant’s
BFD mark and Opposer’s BFD Marks start with the same visually and phonetically identical
word and, this alone, is ground to support a finding of likelihood of confusion. See Krim-Ko
Corp. v. The Coca-Cola Co., 390 F.2d 728, 156 USPQ 523, 526 (CCPA 1968) (similarity in any
one of the elements of sound, appearance, connotation or commercial impression is sufficient to
support a determination of likelihood of confusion.)

In sum, the similarity of Applicant’s BFD mark and Opposer’s BFD Marks in appearance
and sound weighs heavily in Opposer’s favor of under the first DuPont factor.

C. The Services Designated in the Respective BFD Marks are Identical

In a likelihood of confusion analysis under Section 2(d), the goods and/or services do not
have to be identical or even competitive in order to find out that there is a likelithood of
confusion. In Re lolo Techs., LLC, 95 USPQ2d 1498, 1499 (TTAB 2010). Instead, it is
sufficient that the services of the parties are related in some manner or that the conditions
surrounding the marketing are such that they are likely to be encountered by the same persons
under circumstances that, because of the marks used in connection therewith, would lead to the
mistaken belief that they originate from the same source. On-line Careline, Inc. v. America
Online, Inc., 229 F.3d 1080, 56 USPQ2d 1471 (Fed. Cir. 2000); Gen. Mills, Inc. v. Fage Dairy
Processing Indus. S.A., 100 USPQ2d 1584, 1597 (TTAB 2011).

In the present case, the services designated by Applicant’s BFD mark are not only
related, but also legally identical and overlapping with the restaurant services used by Opposer

under Opposer’s BFD Marks. It is well settled that where a recitation of services is broad, the

14
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Board must allow for all possible services that may fall within the particular recitation. Tuxedo
Monopoly, Inc. v. General Mills Fun Group, 648 F.2d 1335, 209 USPQ 986, 988 (CCPA 1981).
Thus, the “restaurant” services designated in Applicant’s application Ser. No. 86224809 are
sufficiently broad to encompass all restaurant services, including those rendered by Opposer
under Opposer’s BFD Marks at its restaurant and designated in Opposer’s applications Ser. Nos.
86224960 and 86225653, namely, “catering services; restaurant services; take-out services.”

The relatedness of the parties’ restaurant services is also evident as Applicant states that
his restaurants will include the services traditionally used with Opposer’s BFD Marks, namely,
“brick and mortar restaurant sites for walk-in customers, telephone orders, delivery in certain
instances and catering.” Smith Decl., 9 14, Exhibit D at Interrogatory Response No. 8; Riley
Decl., 49 3, 14. Applicant’s restaurant services are not only similar to Opposer’s but will also
directly compete with Opposer as Applicant’s BFD restaurants will be located nationwide and
target “anyone that can afford a $7.00 to $10.00 meal.” Riley Decl., 49 14; Smith Decl., q 14,
Exhibit D at Interrogatory Response Nos. 8-12, 24; Smith Decl., § 14, Exhibit E at Admission
Response Nos. 12-13.

In sum, the restaurant services designated in Applicant’s application Ser. No. 86224809
are identical to and overlap those used in conjunction with Opposer’s BFD Marks and, as such,
the second DuPont factor weighs heavily in favor of finding a likelihood of confusion.

D. The Channels of Trade are Identical

The Board has consistently recognized that when services offered by two parties overlap,
they are legally identical, and therefore it is fair to presume that they are rendered in the same

channels of trade and to the same classes of purchasers. See American Lebanese Syrian

15
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Associated Charities, Inc. v. Child Health Research Institute, 101 USPQ2d 1022, 1028 (TTAB
2011); In re Smith and Mehaffey, 31 USPQ2d 1531, 1532 (TTAB 1994); In re Viterra, Inc., 671
F.3d 1358, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (even though there was no evidence
regarding channels of trade and classes of consumers, the Board was entitled to rely on this legal
presumption in determining a likelihood of confusion).

Thus, there is no genuine issue of material fact that the restaurant services designated by
Applicant’s application Ser. No. 86224809 will travel in the same channels of trade and to the
same classes of customers as restaurant services offered in conjunction with Opposer’s BFD
Marks. As a consequence, the third DuPont factor weighs heavily in favor of finding a
likelihood of confusion.

V. Conclusion

For the foregoing reasons, the undisputed facts and admissions by Applicant establish
that Opposer is entitled to summary judgment on its claim under Trademark Act Section 2(d), 15
U.S.C. § 1052(d), in that Applicant’s BFD mark creates a likelihood of confusion with Opposer’s
prior use of Opposer’s BFD Marks in conjunction with restaurant services since at least as early
as December 2011. Given the absence of any genuine dispute of material fact, Opposer is
entitled to judgment as a matter of law.

THEREFORE, Opposer respectfully requests that the opposed application Ser. No.
86224809 be denied registration under Trademark Act Section 2(d), 15 U.S.C. § 1052(d), and
that Opposer’s application Ser. Nos. 86224960 and 86225623 be allowed to proceed towards

registration with the US PTO.
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Dated this 1* of June 2015
Respectfully submitted,

Big Front Door, LLC

By: ﬁ//é

Opposition to Ser. No. 86224809

Whdrew M. Smith
Gabrielle A. Holley

Opposer’s Attorneys

HOLLEY & MENKER, PA

PO Box 1219

Sausalito, CA 94966

T: 720-289-2300

F: 415-480-3255

E-Mail: westdocket@holleymenker.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Big Front Door, LLC )
)
Opposer, )
) Opposition No. 91217625
V. ) Ser. No. 86224809
)
Elliot H. Cohen )
)
Applicant. )

DECLARATION OF ANDREW M. SMITH
IN SUPPORT OF OPPOSER’S MOTION FOR SUMMARY JUDGMENT

I, Andrew M. Smith, declare pursuant to 28 U.S.C. § 1746 as follows:

1. I am an attorney at Holley & Menker, P.A., counsel for Opposer Big Front
Door, LLC (“Opposer”). 1 submit this declaration in support of Opposer’s Motion for
Summary Judgment based on personal knowledge of the facts and the circumstances set
forth herein, my review of my firm’s records, and the records of the Trademark Trial and
Appeal Board (the “Board”) and the United States Patent and Trademark Office (“US
PTO”). I am competent to testify on the matters stated below.

2. On March 18, 2014, Opposer filed application Ser. No. 86224960 with the
US PTO for the mark BFD BIG FRONT DOOR for services in International Class 43,
namely “catering services; restaurant services; take-out restaurant services.” A copy of
Opposer’s US PTO application Ser. No. 86224960 and Trademark Status and Document

Retrieval System (TSDR) database records for the same are attached hereto as Exhibit A.



3. On March 19, 2014, Opposer filed application Ser. No. 86225653 with the
US PTO for the mark BFD for services in International Class 43, namely, “catering
services; restaurant services; take-out restaurant services.” A copy of Opposer’s US PTO
application Ser. No. 86225653 and Trademark Status and Document Retrieval System
(TSDR) database records for the same are attached hereto as Exhibit B.

4. On June 22, 2014, the US PTO issued a Suspension Notice relating to
Opposer’s application Ser. Nos. 86224960 and 86225653 based upon Applicant’s prior-
filed pending application Ser. No. 86224809. A copy of the US PTO Suspension Letters
for application Ser. Nos. 86224960 and 86225653 is attached at Exhibit C.

5. Opposer filed this opposition proceeding on July 30, 2014 and the Board
instituted the proceeding as 91217625 and issued its governing scheduling order on the
same day. See TTABVUE Dkt. ## 1-3.

6. Opposer’s Notice of Opposition against application Ser. No. 86224809
was based on the grounds that Applicant’s BFD mark is likely to: (1) cause confusion in
violation of Trademark Act Section 2(d), 15 U.S.C. § 1052(d) and (2) falsely suggest a
connection with Opposer’s BFD BIG FRONT DOOR and BFD mark (collectively
“Opposer’s BFD Marks”) in violation of Trademark Act Section 2(a), 15 U.S.C. §
1052(a). See TTABVUE Dkt. # 1 at 9 17-18.

7. On September 5, 2014, Applicant through his counsel, Daniel Latter, filed
an Answer to the Notice of Opposition. See TTABVUE Dkt. # 4.

8. On September 22, 2014, Opposer filed a request that the Board participate

in the initial discovery conference. See TTABVUE Dkt. # 5.



9. On October 7, 2014, Opposer and Applicant participated in a discovery
conference before Elizabeth J. Winter, the interlocutory attorney assigned to the
proceeding. In its October 7, 2014 Order, the Board struck Opposer’s claim for false
association under Section 2(a) and granted Opposer leave until October 22, 2014 to file
an Amended Notice of Opposition. The Board further observed that, based on
Applicant’s Answer, priority remained the only issue under Opposer’s Section 2(d)
likelihood of confusion claim as Applicant admitted that he had not used the BFD mark
prior to the March 18, 2014 filing date for application Ser. No. 86224809 and admitted
his BFD mark was confusingly similar to Opposer’s BFD BIG FRONT DOOR (Ser. No.
86224960) and BFD (Ser. No. 86225653) marks. See TTABVUE Dkt. # 6.

10. On October 14, 2014, Opposer filed an Amended Notice of Opposition on
the grounds that Applicant’s BFD mark is likely to: (1) cause confusion in violation of
Trademark Act Section 2(d), 15 U.S.C. § 1052(d) and (2) falsely suggest a connection
with Opposer’s BFD Marks in violation of Trademark Act Section 2(a), 15 U.S.C. §
1052(a). See TTABVUE Dkt. # 7 at 9 22-23.

11. On November 7, 2014, Applicant filed an Answer and Affirmative
Defenses to Opposer’s Amended Notice of Opposition. See TTABVUE Dkt. # 8.

12. Under the Board’s July 30, 2014 scheduling order, discovery in the
opposition proceeding opened on October 8, 2014 and closed on April 6, 2015. See
TTABVUE Dkt. # 2.

13. On November 7, 2014, Opposer served its first set of written discovery
requests on Applicant, including, interrogatories, requests for admission and requests for

production of documents.



14. On December 19, 2014, Applicant served its responses to Opposer’s first
set of discovery requests and produced documents responsive to the categories of
requested information. Applicant’s Responses to Opposer’s First Set of Interrogatories
are attached hereto as Exhibit D; Applicant’s Responses to Opposer’s First Set of
Requests for Admission are attached hereto as Exhibit E.

I declare under penalty of perjury under the laws of the United States of America

that foregoing is true and correct. Executed on June 1, 2015.

9

Andrew M. Smith, Esq.
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PTO Form 1478 (Rev 9/2006)
OMB No. 0651-0009 (Exp 12/31/2014)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 86224960
Filing Date: 03/18/2014

NOTE: Data fields with the * are mandatory under TEAS Plus. The wording "(if applicable)" appears
where the field is only mandatory under the facts of the particular application.

The table below presents the data as entered.

TEAS Plus YES
MARK INFORMATION
*MARK BFD BIG FRONT DOOR

*STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT BFD BIG FRONT DOOR

AT ST TR TR The mar‘k consists of stand?lrd characters, without claim to
any particular font, style, size, or color.

REGISTER Principal

APPLICANT INFORMATION

*OWNER OF MARK Big Front Door, LLC

DBA/AKA/TA/FORMERLY DBA bi g front door

*STREET 4135 Park Boulevard

*CITY San Diego

*STATE Calif .

(Required for U.S. applicants) alitornia

*COUNTRY United States

*ZIP/POSTAL CODE

(Required for U.S. applicants 92103

only)

LEGAL ENTITY INFORMATION


../FTK0002.JPG

“TYPE LIMITED LIABILITY COMPANY

* STATE/COUNTRY WHERE

LEGALLY ORGANIZED California

GOODS AND/OR SERVICES AND BASIS INFORMATION

*INTERNATIONAL CLASS 043
“IDENTIFICATION Cate;mg services; Restaurant services; Take-out restaurant
Services
*FILING BASIS SECTION 1(a)
FIRST USE ANYWHERE
DATE At least as early as 12/15/2011
FIRST USE IN COMMERCE
DATE At least as early as 12/15/2011
SPECIMEN WTICRS\EXPORTI6NMAGEOUT
FILE NAME(S) 16\862\249\86224960\xml1\ FTK0003.JPG

SPECIMEN DESCRIPTION | screen shot of a web page advertising the services

ADDITIONAL STATEMENTS INFORMATION

*TRANSLATION
(if applicable)

*TRANSLITERATION
(if applicable)

*CLAIMED PRIOR
REGISTRATION
(if applicable)

*CONSENT (NAME/LIKENESS)
(if applicable)

*CONCURRENT USE CLAIM
(if applicable)

ATTORNEY INFORMATION

NAME Gabrielle A. Holley
Ao | POCKET 2279.TM2982US43
FIRM NAME Holley & Menker, P.A.
STREET P.O. Box 96

CITY Solana Beach

STATE California

COUNTRY United States

ZIP/POSTAL CODE 92075


../FTK0003.JPG
../FTK0003.JPG

PHONE

FAX

EMAIL ADDRESS

AUTHORIZED TO

COMMUNICATE VIA EMAIL

OTHER APPOINTED
ATTORNEY

888 750 4407
858 876 1604

westdocket@holleymenker.com

Yes

James R. Menker, Amy C. Menker, Andrew M. Smith

CORRESPONDENCE INFORMATION

*NAME Gabrielle A. Holley

FIRM NAME Holley & Menker, P.A.

*STREET P.O.Box 96

*CITY Solana Beach

?lfeTcﬁliTrEd for U.S. applicants) California

*COUNTRY United States

*ZIP/POSTAL CODE 92075

PHONE 888 750 4407

FAX 858 876 1604

AT AT west'docket@holleym@ker.com;gholley@holleymenker.com;
gabrielleholley @ gmail.com

*AUTHORIZED TO NS

COMMUNICATE VIA EMAIL

FEE INFORMATION

NUMBER OF CLASSES 1

FEE PER CLASS 275

*TOTAL FEE PAID 275

SIGNATURE INFORMATION

* SIGNATURE /Laura A Riley/

* SIGNATORY'S NAME Laura A Riley

* SIGNATORY'S POSITION Owner

SO ORYS PHONE 6198474608

* DATE SIGNED

03/18/2014



Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 86224960
Filing Date: 03/18/2014

To the Commissioner for Trademarks:

MARK: BFD BIG FRONT DOOR (Standard Characters, see mark)
The literal element of the mark consists of BFD BIG FRONT DOOR.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Big Front Door, LLC, DBA big front door, a limited liability company legally organized
under the laws of California, having an address of

4135 Park Boulevard

San Diego, California 92103

United States

requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended, for the following:

For specific filing basis information for each item, you must view the display within the Input Table.
International Class 043: Catering services; Restaurant services; Take-out restaurant services

In International Class 043, the mark was first used by the applicant or the applicant's related company or
licensee predecessor in interest at least as early as 12/15/2011, and first used in commerce at least as early
as 12/15/2011, and is now in use in such commerce. The applicant is submitting one(or more) specimen(s)
showing the mark as used in commerce on or in connection with any item in the class of listed goods
and/or services, consisting of a(n) screen shot of a web page advertising the services.

Specimen Filel

The applicant's current Attorney Information:

Gabrielle A. Holley and James R. Menker, Amy C. Menker, Andrew M. Smith of Holley & Menker,
PA.

P.O.Box 96

Solana Beach, California 92075

United States
The attorney docket/reference number is 2279.TM2982US43.


../FTK0002.JPG
../FTK0003.JPG

The applicant's current Correspondence Information:
Gabrielle A. Holley
Holley & Menker, P.A.
P.O. Box 96
Solana Beach, California 92075
888 750 4407(phone)
858 876 1604(fax)

westdocket@holleymenker.com;gholley @holleymenker.com; gabrielleholley @gmail.com
(authorized)

A fee payment in the amount of $275 has been submitted with the application, representing payment for 1
class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true.

Signature: /Laura A Riley/ Date Signed: 03/18/2014
Signatory's Name: Laura A Riley
Signatory's Position: Owner

RAM Sale Number: 86224960
RAM Accounting Date: 03/19/2014

Serial Number: 86224960

Internet Transmission Date: Tue Mar 18 18:03:59 EDT 2014
TEAS Stamp: USPTO/FTK-108.193.228.50-201403181803597
03916-86224960-5008de492c¢349¢747772d5fab
b283eddSeaec3eb14784efd3223a6¢314446411b
-CC-5379-20140318172403386380



BFD BIG FRONT DOOR



(619) 255-4100
open daily 11-8

home
menu
what's the bfd?

4135 park blvd
san diego, ca 92103
next to sprouts

get directions

11,11\

savory deli = beer & wine shop = catering

L2004 - 2014 bid san diego all rights reserved | login



Generated on:

Mark:

US Serial Number:
Filed as TEAS Plus:
Register:

Mark Type:

Status:

Status Date:

This page was generated by TSDR on 2014-07-22 13:10:48 EDT
BFD BIG FRONT DOOR

86224960 Application Filing Date: Mar. 18, 2014
Yes Currently TEAS Plus: Yes
Principal

Service Mark

BFD BIG FRONT DOOR

An Office action suspending further action on the application has been sent (issued) to the applicant. To view all documents in this file,

click on the Trademark Document Retrieval link at the top of this page.
Jun. 22, 2014

Mark Information

Mark Literal Elements:
Standard Character Claim:

Mark Drawing Type:

BFD BIG FRONT DOOR
Yes. The mark consists of standard characters without claim to any particular font style, size, or color.
4 - STANDARD CHARACTER MARK

Goods and Services

Note: The following symbols indicate that the registrant/owner has amended the goods/services:

e Brackets [..] indicate deleted goods/services;
e Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and
e Asterisks *..* identify additional (new) wording in the goods/services.

For:

International Class(es):

Catering services; Restaurant services; Take-out restaurant services

043 - Primary Class U.S Class(es): 100, 101

Class Status: ACTIVE
Basis: 1(a)
First Use: Dec. 15, 2011 Use in Commerce: Dec. 15, 2011
Basis Information (Case Level)

Filed Use: Yes Currently Use: Yes Amended Use: No
Filed ITU: No Currently ITU: No Amended ITU: No
Filed 44D: No Currently 44D: No Amended 44D: No
Filed 44E: No Currently 44E: No Amended 44E: No
Filed 66A: No Currently 66A: No

Filed No Basis: No Currently No Basis: No

Current Owner(s) Information

Owner Name:
DBA, AKA, Formerly:

Owner Address:

Legal Entity Type:

Big Front Door, LLC
DBA big front door

4135 Park Boulevard
San Diego, CALIFORNIA 92103
UNITED STATES

LIMITED LIABILITY COMPANY State or Country Where CALIFORNIA

Organized:

Attorney/Correspondence Information

Attorney Name:

Attorney Primary Email
Address:

Correspondent
Name/Address:

Attorney of Record
Gabirielle A. Holley Docket Number: 2279.TM2982U

westdocket@holleymenker.com Attorney Email Yes

Authorized:
Correspondent

GABRIELLE A. HOLLEY
HOLLEY & MENKER, P.A.



PO BOX 96
SOLANA BEACH, CALIFORNIA 92075-0096

UNITED STATES
Phone: 888 750 4407 Fax: 858 876 1604
Correspondent e-mail: westdocket@holleymenker.com gholley@holleym Correspondent e-mail Yes
enker.com gabrielleholley @gmail.com Authorized:
Domestic Representative - Not Found
Prosecution History
Date Description :L"n‘ig:ing
Jun. 22, 2014 NOTIFICATION OF LETTER OF SUSPENSION E-MAILED 6332
Jun. 22, 2014 LETTER OF SUSPENSION E-MAILED 6332
Jun. 22, 2014 SUSPENSION LETTER WRITTEN 81840
Jun. 20, 2014 ASSIGNED TO EXAMINER 81840
Apr. 02, 2014 NEW APPLICATION OFFICE SUPPLIED DATA ENTERED IN TRAM
Mar. 21, 2014 NEW APPLICATION ENTERED IN TRAM

TM Staff and Location Information

TM Attorney: HETZEL, DANNEAN

Current Location: TMEG LAW OFFICE 106 - EXAMINING

TM Staff Information

File Location

ATTORNEY ASSIGNED

Law Office Assigned: LAW OFFICE 106

Date in Location: Jun. 22, 2014
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PTO Form 1478 (Rev 9/2006)
OMB No. 0651-0009 (Exp 12/31/2014)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 86225653
Filing Date: 03/19/2014

NOTE: Data fields with the * are mandatory under TEAS Plus. The wording "(if applicable)" appears
where the field is only mandatory under the facts of the particular application.

The table below presents the data as entered.

TEAS Plus YES
MARK INFORMATION
*MARK BFD

*STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT BFD

AT ST TR TR The mar‘k consists of stand?lrd characters, without claim to
any particular font, style, size, or color.

REGISTER Principal

APPLICANT INFORMATION

*OWNER OF MARK Big Front Door, LLC

DBA/AKA/TA/FORMERLY DBA bi g front door

*STREET 4135 Park Boulevard

*CITY San Diego

*STATE Calif .

(Required for U.S. applicants) alitornia

*COUNTRY United States

*ZIP/POSTAL CODE

(Required for U.S. applicants 92103

only)

LEGAL ENTITY INFORMATION


../FTK0002.JPG

“TYPE LIMITED LIABILITY COMPANY

* STATE/COUNTRY WHERE

LEGALLY ORGANIZED California

GOODS AND/OR SERVICES AND BASIS INFORMATION

*INTERNATIONAL CLASS 043
“IDENTIFICATION Cate;mg services; Restaurant services; Take-out restaurant
Services
*FILING BASIS SECTION 1(a)
FIRST USE ANYWHERE
DATE At least as early as 12/15/2011
FIRST USE IN COMMERCE
DATE At least as early as 12/15/2011
SPECIMEN WTICRS\EXPORTI6NMAGEOUT
FILE NAME(S) 16\862\256\86225653\xml1\ FTK0003.JPG

SPECIMEN DESCRIPTION | screen shot of a web page advertising the services

ADDITIONAL STATEMENTS INFORMATION

*TRANSLATION
(if applicable)

*TRANSLITERATION
(if applicable)

*CLAIMED PRIOR
REGISTRATION
(if applicable)

*CONSENT (NAME/LIKENESS)
(if applicable)

*CONCURRENT USE CLAIM
(if applicable)

ATTORNEY INFORMATION

NAME Gabrielle A. Holley
Ao | POCKET 2279.TM2983US43
FIRM NAME Holley & Menker, P.A.
STREET P.O. Box 96

CITY Solana Beach

STATE California

COUNTRY United States

ZIP/POSTAL CODE 92075


../FTK0003.JPG
../FTK0003.JPG

PHONE

FAX

EMAIL ADDRESS

AUTHORIZED TO

COMMUNICATE VIA EMAIL

OTHER APPOINTED
ATTORNEY

888 750 4407
858 876 1604

westdocket@holleymenker.com

Yes

James R. Menker, Amy C. Menker, Andrew M. Smith

CORRESPONDENCE INFORMATION

*NAME Gabrielle A. Holley

FIRM NAME Holley & Menker, P.A.

*STREET P.O.Box 96

*CITY Solana Beach

?lfeTcﬁliTrEd for U.S. applicants) California

*COUNTRY United States

*ZIP/POSTAL CODE 92075

PHONE 888 750 4407

FAX 858 876 1604

*EMAIL ADDRESS west'docket@holleym@ker.com;gholley@holleymenker.com;
gabrielleholley @ gmail.com

*AUTHORIZED TO Yes

COMMUNICATE VIA EMAIL

FEE INFORMATION

NUMBER OF CLASSES 1

FEE PER CLASS 275

*TOTAL FEE PAID 275

SIGNATURE INFORMATION

* SIGNATURE /GAHolley/

* SIGNATORY'S NAME Gabrielle Holley

* SIGNATORY'S POSITION

* DATE SIGNED

Attorney of record, California bar member

03/19/2014



Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 86225653
Filing Date: 03/19/2014

To the Commissioner for Trademarks:

MARK: BFD (Standard Characters, see mark)
The literal element of the mark consists of BFD.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Big Front Door, LLC, DBA big front door, a limited liability company legally organized
under the laws of California, having an address of

4135 Park Boulevard

San Diego, California 92103

United States

requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended, for the following:

For specific filing basis information for each item, you must view the display within the Input Table.
International Class 043: Catering services; Restaurant services; Take-out restaurant services

In International Class 043, the mark was first used by the applicant or the applicant's related company or
licensee predecessor in interest at least as early as 12/15/2011, and first used in commerce at least as early
as 12/15/2011, and is now in use in such commerce. The applicant is submitting one(or more) specimen(s)
showing the mark as used in commerce on or in connection with any item in the class of listed goods
and/or services, consisting of a(n) screen shot of a web page advertising the services.

Specimen Filel

The applicant's current Attorney Information:

Gabrielle A. Holley and James R. Menker, Amy C. Menker, Andrew M. Smith of Holley & Menker,
PA.

P.O.Box 96

Solana Beach, California 92075

United States
The attorney docket/reference number is 2279.TM2983US43.


../FTK0002.JPG
../FTK0003.JPG

The applicant's current Correspondence Information:
Gabrielle A. Holley
Holley & Menker, P.A.
P.O. Box 96
Solana Beach, California 92075
888 750 4407(phone)
858 876 1604(fax)

westdocket@holleymenker.com;gholley @holleymenker.com; gabrielleholley @gmail.com
(authorized)

A fee payment in the amount of $275 has been submitted with the application, representing payment for 1
class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true.

Signature: /GAHolley/ Date Signed: 03/19/2014
Signatory's Name: Gabrielle Holley
Signatory's Position: Attorney of record, California bar member

RAM Sale Number: 86225653
RAM Accounting Date: 03/19/2014

Serial Number: 86225653

Internet Transmission Date: Wed Mar 19 13:30:27 EDT 2014
TEAS Stamp: USPTO/FTK-108.193.226.64-201403191330271
61891-86225653-500c616f7¢9a8ce578566567d
f4£fdfa2109c5e66£299e8138ed089b5f7a35684¢
b-CC-10572-20140319132112324427
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(619) 255-4100
open daily 11-8

home
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what's the bfd?

4135 park blvd
san diego, ca 92103
next to sprouts

get directions
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Generated on:

Mark:

US Serial Number:
Filed as TEAS Plus:
Register:

Mark Type:

Status:

Status Date:

This page was generated by TSDR on 2014-07-22 13:12:10 EDT
BFD

86225653 Application Filing Date: Mar. 19, 2014
Yes Currently TEAS Plus: Yes
Principal

Service Mark

An Office action suspending further action on the application has been sent (issued) to the applicant. To view all documents in this file,

click on the Trademark Document Retrieval link at the top of this page.
Jun. 22, 2014

BFD

Mark Information

Mark Literal Elements:
Standard Character Claim:

Mark Drawing Type:

BFD
Yes. The mark consists of standard characters without claim to any particular font style, size, or color.
4 - STANDARD CHARACTER MARK

Goods and Services

Note: The following symbols indicate that the registrant/owner has amended the goods/services:

e Brackets [..] indicate deleted goods/services;
e Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and
e Asterisks *..* identify additional (new) wording in the goods/services.

For:

International Class(es):
Class Status:

Basis:

First Use:

Catering services; Restaurant services; Take-out restaurant services
043 - Primary Class U.S Class(es): 100, 101
ACTIVE

1(a)

Dec. 15, 2011 Use in Commerce: Dec. 15, 2011

Basis Information (Case Level)

Filed Use: Yes

Filed ITU: No
Filed 44D: No
Filed 44E: No
Filed 66A: No
Filed No Basis: No

Currently Use: Yes
Currently ITU: No
Currently 44D: No
Currently 44E: No
Currently 66A: No

Amended Use:
Amended ITU:
Amended 44D:
Amended 44E:

Currently No Basis: No

No
No
No
No

Current Owner(s) Information

Owner Name:
DBA, AKA, Formerly:

Owner Address:

Legal Entity Type:

Big Front Door, LLC
DBA big front door

4135 Park Boulevard
San Diego, CALIFORNIA 92103
UNITED STATES

LIMITED LIABILITY COMPANY State or Country Where CALIFORNIA

Organized:

Attorney/Correspondence Information

Attorney Name:

Attorney Primary Email
Address:

Correspondent
Name/Address:

Attorney of Record
Gabirielle A. Holley Docket Number: 2279.TM2983U

westdocket@holleymenker.com Attorney Email Yes

Authorized:
Correspondent

GABRIELLE A. HOLLEY
HOLLEY & MENKER, P.A.



PO BOX 96
SOLANA BEACH, CALIFORNIA 92075-0096

UNITED STATES
Phone: 888 750 4407 Fax: 858 876 1604
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To: Big Front Door, LLC (westdocket@holleymenker.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86224960 - BFD BIG FRONT

DOOR - 2279.TM?2982U
Sent: 6/22/2014 8:00:36 PM
Sent As: ECOM106@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 86224960

MARK: BFD BIG FRONT DOOR

CORRESPONDENT ADDRESS:
GABRIELLE A. HOLLEY

HOLLEY & MENKER, P.A.
PO BOX 96
SOLANA BEACH, CA 92075-0096

APPLICANT: Big Front Door, LLC

CORRESPONDENT’S REFERENCE/DOCKET NO :

2279.TM2982U
CORRESPONDENT E-MAIL ADDRESS:

westdocket@holleymenker.com

#86224960°*

GENERAL TRADEMARK IN
http://www.uspto.gov/trademai

SUSPENSION NOTICE: NO RESPONSE NEEDED



ISSUE/MAILING DATE: 6/22/2014

The trademark examining attorney is suspending action on the application for the reason(s) stated below.
See 37 CFR. §2.67; TMEP §§716 et seq.

The USPTO will periodically conduct a status check of the application to determine whether suspension
remains appropriate, and the trademark examining attorney will issue as needed an inquiry letter to
applicant regarding the status of the matter on which suspension is based. TMEP §§716.04,716.05.
Applicant will be notified when suspension is no longer appropriate. See TMEP §716.04.

No response to this notice is necessary; however, if applicant wants to respond, applicant should use the
“Response to Suspension Inquiry or Letter of Suspension” form online at http://teasroa.uspto.gov/rsi/rsi.

PRIOR-FILED PENDING APPLICATION(S) FOUND: The trademark examining attorney has
searched the USPTO’s database of registered and pending marks and has found no similar registered
marks that would bar registration under Trademark Act Section 2(d). TMEP §704.02; see 15 U.S.C.
§1052(d). However, a mark(s) in a prior-filed pending application(s) may present a bar to registration of
applicant’s mark.

The effective filing date of the pending application(s) identified below precedes the filing date of
applicant’s application. If the mark in the referenced application(s) registers, applicant’s mark may be
refused registration under Section 2(d) because of a likelihood of confusion with that registered mark(s).
See 15 U.S.C. §1052(d); 37 C.F.R. §2.83; TMEP §§1208 et seq. Therefore, action on this application is
suspended until the earlier-filed referenced application(s) is either registered or abandoned. 37 C.F.R.
§2.83(c). A copy of information relevant to this referenced application(s) is attached.

- Application Serial No(s). 86224809

TEAS PLUS APPLICANTS - TO MAINTAIN REDUCED FEE, ADDITIONAL
REQUIREMENTS MUST BE MET, INCLUDING SUBMITTING DOCUMENTS ONLINE:
Applicants who filed their application online using the lower-fee TEAS Plus application form must (1)
continue to submit certain documents online using TEAS, including responses to Office actions (see
TMEP §819.02(b) for a complete list of these documents); (2) accept correspondence from the USPTO via
e-mail throughout the examination process; and (3) maintain a valid e-mail address. See 37 C.F.R.
§2.23(a)(1), (a)(2); TMEP §§819, 819.02(a). TEAS Plus applicants who do not meet these three
requirements must submit an additional fee of $50 per international class of goods and/or services. 37
C.FR.§2.6(a)(1)@iv); TMEP §819.04. However, in certain situations, authorizing an examiner’s
amendment by telephone will not incur this additional fee.



If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark
examining attorney. All relevant e-mail communications will be placed in the official application record;
however, an e-mail communication will not be accepted as a response to this Office action and will not
extend the deadline for filing a proper response. See 37 C.F.R. §2.191; TMEP §§304.01-.02, 709.04-.05.
Further, although the trademark examining attorney may provide additional explanation pertaining to the
refusal(s) and/or requirement(s) in this Office action, the trademark examining attorney may not provide
legal advice or statements about applicant’s rights. See TMEP §§705.02, 709.06.

Please note that informal email communication with the Office is not confidential and will be made part
of the public record. TMEP §709.04.

/Dannean J Hetzel/

Trademark Examining Attorney
Law Office 106

P: 571-272-8858; F: 571-273-9106

dannean.hetzel @uspto.gov

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four months
using the Trademark Status and Document Retrieval (TSDR) system at http://tsdr.uspto.gov/. Please keep
a copy of the TSDR status screen. If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter @uspto.gov or call 1-800-786-
9199. For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the Trademark Electronic Application
System (TEAS) form at http://www .uspto.gov/trademarks/teas/correspondence.jsp.




To: Big Front Door, LLC (westdocket@holleymenker.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86225653 - BFD -
2279.TM2983U

Sent: 6/22/2014 7:59:48 PM

Sent As: ECOM106@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 86225653

MARK: BFD
#86225653*
CORRESPONDENT ADDRESS:
GABRIELLE A. HOLLEY GENERAL TRADEMARK IN

http://www.uspto.gov/trademai

HOLLEY & MENKER, P.A.
PO BOX 96
SOLANA BEACH, CA 92075-0096

APPLICANT: Big Front Door, LLC

CORRESPONDENT’S REFERENCE/DOCKET NO :

2279.TM2983U

CORRESPONDENT E-MAIL ADDRESS:

westdocket@holleymenker.com

SUSPENSION NOTICE: NO RESPONSE NEEDED



ISSUE/MAILING DATE: 6/22/2014

The trademark examining attorney is suspending action on the application for the reason(s) stated below.
See 37 CFR. §2.67; TMEP §§716 et seq.

The USPTO will periodically conduct a status check of the application to determine whether suspension
remains appropriate, and the trademark examining attorney will issue as needed an inquiry letter to
applicant regarding the status of the matter on which suspension is based. TMEP §§716.04,716.05.
Applicant will be notified when suspension is no longer appropriate. See TMEP §716.04.

No response to this notice is necessary; however, if applicant wants to respond, applicant should use the
“Response to Suspension Inquiry or Letter of Suspension” form online at http://teasroa.uspto.gov/rsi/rsi.

PRIOR-FILED PENDING APPLICATION(S) FOUND: The trademark examining attorney has
searched the USPTO’s database of registered and pending marks and has found no similar registered
marks that would bar registration under Trademark Act Section 2(d). TMEP §704.02; see 15 U.S.C.
§1052(d). However, a mark(s) in a prior-filed pending application(s) may present a bar to registration of
applicant’s mark.

The effective filing date of the pending application(s) identified below precedes the filing date of
applicant’s application. If the mark in the referenced application(s) registers, applicant’s mark may be
refused registration under Section 2(d) because of a likelihood of confusion with that registered mark(s).
See 15 U.S.C. §1052(d); 37 C.F.R. §2.83; TMEP §§1208 et seq. Therefore, action on this application is
suspended until the earlier-filed referenced application(s) is either registered or abandoned. 37 C.F.R.
§2.83(c). A copy of information relevant to this referenced application(s) is attached.

- Application Serial No(s). 86224809

TEAS PLUS APPLICANTS - TO MAINTAIN REDUCED FEE, ADDITIONAL
REQUIREMENTS MUST BE MET, INCLUDING SUBMITTING DOCUMENTS ONLINE:
Applicants who filed their application online using the lower-fee TEAS Plus application form must (1)
continue to submit certain documents online using TEAS, including responses to Office actions (see
TMEP §819.02(b) for a complete list of these documents); (2) accept correspondence from the USPTO via
e-mail throughout the examination process; and (3) maintain a valid e-mail address. See 37 C.F.R.
§2.23(a)(1), (a)(2); TMEP §§819, 819.02(a). TEAS Plus applicants who do not meet these three
requirements must submit an additional fee of $50 per international class of goods and/or services. 37



C.FR. §2.6(a)(1)iv); TMEP §819.04. However, in certain situations, authorizing an examiner’s
amendment by telephone will not incur this additional fee.

If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark
examining attorney. All relevant e-mail communications will be placed in the official application record;
however, an e-mail communication will not be accepted as a response to this Office action and will not
extend the deadline for filing a proper response. See 37 C.F.R. §2.191; TMEP §§304.01-.02, 709.04-.05.
Further, although the trademark examining attorney may provide additional explanation pertaining to the
refusal(s) and/or requirement(s) in this Office action, the trademark examining attorney may not provide
legal advice or statements about applicant’s rights. See TMEP §§705.02, 709.06.

Please note that informal email communication with the Office is not confidential and will be made part
of the public record. TMEP §709.04.

/Dannean J Hetzel/

Trademark Examining Attorney
Law Office 106

P: 571-272-8858; F: 571-273-9106

dannean.hetzel @uspto.gov

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four months
using the Trademark Status and Document Retrieval (TSDR) system at http://tsdr.uspto.gov/. Please keep
a copy of the TSDR status screen. If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter @uspto.gov or call 1-800-786-
9199. For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the Trademark Electronic Application
System (TEAS) form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.
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Daniel S. Latter, Esq. (SBN 99848)

MARQUEE LAW GROUP, A Professional Corporation

9100 Wilshire Boulevard, Suite 445 East Tower .
Beverly Hills, California 90212

dan@marqueelaw.com

(310) 275-1844 telephone

(310) 275-1801 fax

Attorneys for Applicant, Elliot Cohen

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BIG FRONT DOOR, LLC, ) Opposition No.: 91217625
) Serial No.: 86224809
Opposer, )
Vs. ) APPLICANT’S RESPONSES TO
) OPPOSER’S FIRST SET OF
ELLIOT H. COHEN, ) INTERROGATORIES
)
Applicant. )
)
)

PROPOUNDING PARTY: OPPOSER: BIG FRONT DOOR, LLC
RESPONDING PARTY:  APPLICANT: ELLIOT H. COHEN
SET NO.: ONE
PRELIMINARY STATEMENT

This response to Opposer Big Front Doonl, LLC’s First Set of Interrogatories is made
solely for the purpose of, and in relation to, this aciion. Each response is given subject to all
appropriate objections (including, but not limited to, objections concerning competency,
relevancy, materiality, propriety and admissibility) and all such objections and grounds therefore
are reserved and may be interposed at the time of trial.

Applicant has yet to complete investigation of the facts relating to this action, has not yet

completed discovery in this action, and has not yet completed preparation for trial.

-1-
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF
INTERROGATORIES
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Interrogatory No. 3: State whether any searches or investigations were conducted by
Applicant or any person on his behalf (including his attorneys) to determine whether Applicant’s
Mark was available as a trademark, service mark or trade name and, if so, identify each such
search or investigation.

3. Response to Interrogatory No. 3: Applicant searched the U.S. Trademark office data
base (TESS) for BED. He found no registration or pénding application in the restaurant
category.

Interrogatory No. 4: Identify all state, federal, foreign and international -trademark
applications filed by or on behalf of Applicant for Applicant’s Mark or any yariants thereof.

4. Response to Intlerrogatogx No. 4: Federal Trademark Application Serial Nos.:
86224809 (BFD) and 86267991 (Burgers Fries Drinks).

Interrogatory No. 5: Describe all tyl;es of services rendered, intended.to be rendered,
marketed, intended to be marketed, developed or offered by Applicant including, but not limited
fo the actual or expected cost and price for each of service identified.

5. Response to Interrogatory No. 5: App]icant intends to provide restaurant services (dine

in, take out and catering). At this time, Applicant is unaware of the expected cost and
price for such services,
Interrogatory No. 6: State whether Applicant’s Mark is currently being used and, if SO,
describe the goods and/or services in connection with which it is used.
6. Response tg Interrogatory No. 6: Applicant’s Mark is not currently being used.
Interrogatory No. 7: Identify all d‘ocun;lents concerning use of Applicant’s Mark and

identify the individuals most knowledgeable concerning such use.

. . '
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF
INTERROGATORIES
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7. Response to Interrogatory No. 7: Applicant’s Mark is not currently being used and, as

such, there are no documents. Elliot Cohen is the person most knowledgeable.
Interrogatory No. 8: Describe and identify the manner(s) in which Applicant’s Mark is
used or will be used in connection Applicant’s Services.

8. Response to Interrogatory No. 8: Applicant’s Mark is not currently being used. It is
intended to be used for brick and mortar restaurant sites for walk-in cus-to'mers, telephone
orders, delivery in certain instances and catering. Locations will be established through
company ownership and franchisees. It is intended that there be locations nationwide
with international possibilities.

Interrogatory No. 9: Describe all services rendered, intended to be rendered, mai‘keted,
intended to be marketed, developed or offered Iby Applicant that are or could be used in

conjunction with “restaurants.”

9. Response to Interrogatory No.' 2: Applicant’s Mark is not currently being used. It is
intended to be used for brick and mortar restaurant sites for walk-in customers, telephone
orders, delivery in certain instances and cate;ing. Locations will be established through
company ownership and franchisees. It is intended that there be [ocations nationwide
with international possibflitie_s.

Interrogatory No. 10: Identify the types of business establishments that render or will

offer-to-render Applicant’s Services.
10. Response fo Interrogatory No. 10: Restaurants, primarily of the fast casual variety.
Interrogatory No. 11: Describe the manner in which Applicant renders or intends to

render Applicant’s Services in connection with Applicant’s Mark, identifying all channels of

trade through which Applicant’s Services travel or will travel.

-4-
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF
INTERROGATORIES
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11. Response to Interrogatory No. 11: It is intended to be used for brick and mortar

restaurant sites for walk-in customers, telephoné orders, delivery in certain instances and
catering. Locations will be established through company ownership and franchisees. It is
intended that there be locations nationwide with international possibilities.
Interrogatory No. 12: Identify the classes of customers for Applicant’s Services.

12. Response to Interrogatory No. 12: Children, women and men of all ages. Anyone that

can afford a $7.00 to $10.00 meal,

Interrogatory No. 13: Identify the person(s) with primary responsibility for marketing,
advertising, rendering or offering to render Applicant’s Services in connection with Applicant’s

Mark.

13. Response to Interrogatory No. 13: Elliot Cohen.

Interrogatory No. 14: Identify the media through which Applicant has advertised or

promoted Applicant’s Services under Applicant’s Mark.

14. Response to I_ﬁgrr(ggtory No. 14: Nothing at present.

Interrogatory No. 15: Identify any business plans or projections, revenue projections,
cost projections, plans or proposals concerning Applicant’s Mark or Applicant’s Services.

15. Response to Interrogatory No. 15: See the documents produced as ECOHEN 0001-
0051.

Interrogatory No. 16: Identify all entities, other than Applicant, that render, offer-to-
render or are expected to render any services under Applicant’s Mark.

16. Response to Interrogatory No. 16: Nothing at present.

Interrogatory No. 17: Identify ény agreements (such as assignments, licenses,

-5-
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF
INTERROGATORIES
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21. Response to Interrogatory No. 21: Applicant was considering the license or sale of

rights to the Mark, along with consulting services, in exchange for an ownership interest
in a restaurant or restaurant chain to be developed with Riot Hospitality Group.
Interrogatory No. 22: Describe Applicant’s geographic scope of use for Applicant’s

Mark in conjunction with Applicant’s Services.

22. Response to Interrogatory No. 22: Applicant is not currently using the Mark.,
Interrogatory No. 23: Identify all documents evidencing, relating or referring to

Applicant’s geographic scope of use for Applicant’s Mark in conjunction with Applicant’s

Services.

23. Response to Interrogatory No. 23: None, as Applicant is not currently using the Mark.

Interrogatory No. 24: Describe Applicant’s int_;nded geographic scope of use for
Applicant’s Mark in conjunction with Appllicant’s Services.
24. Response to Interrogatory No. 24: Nationwide stores with company-owned and
franchised stores. Possible expansion into international markets.
Interrogatory No. 25: Identify all documents evidencing, relating or referring to
Applicant’s intended geographic scope of use for Applicant’s Mark in conjunction with

Applicani’s Services.

25. Response to Interrogatory No. _25: See the documents numbered ECOHEN 0001,

provided in response to Opposer’s Request for Production of Documents.

Interrogatory No. 26: Identify each third party mark or name that you contend is

| relevant to this proceeding and describe in reasonable detail the impact of each such mark or

name.

2
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34. Response to Interrogatory No. 34: See the documents numbered ECOHEN. 0001-0079,

provided in response to Opposer’s Request for Production of Documents.

Dated: December 19, 2014 Respectfully submitted,

- Daniel S. Latter
Marquee Law Group, APC
9100 Wilshire Boulevard
Suite 445 East Tower
Beverly Hills, CA. 90212
Telephone: 310.275.1844
Email: dan@marqueelaw.com
Attorneys for Defendant, Elliot Cohen

-10-
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF
INTERROGATORIES
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VERIFICATION

I, Elliot H. Cohen, I am a party to this action, and I have read the foregoing
APPLICANT’S RESPONSES TO OPPOSER'S FIRST SET OF INTERROGATORIES and know
its contents. The matters stated in said document are true based on my own knowledge, except as to
those matters stated on information and belief, and as to those matters, 1 believe them to be true.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct this 19% day of December, 2014, at Camarillo, California.

st 54 G,

Elliot H. Cohen
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that, on December 19, 2014, I caused a true and correct copy of
the foregoing Applicant’s Responses to Opposer’s First Set of Interrogatories to be sent via First-
Class Mail, postage prepaid, to Opposer's Attorneys of Record, Drew M. Smith and Gabrielle A.

Holley. Holley & Menker, PA, P.O. Box 121 9, Sausalito, California 94966.

Dated: December 19, 2014

Daniel S. Latter,
Attorneys for Applicant, Elliot H. Cohen

11+
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF
INTERROGATORIES
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Daniel S. Latter, Esq. (SBN 99848)
MARQUEE LAW GROUP, A Professional Corporation
9100 Wilshire Boulevard, Suite 445 East Tower
Beverly Hills, California 90212
dan@marqueelaw.com

310) 275-1844 telephone

310) 275-1801 fax

Attorneys for Applicant, Elliot Cohen

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BIG FRONT DOOR, LLC, Opposition No.: 91217625
Serial No.: 86224809
Opposer,
Vs, APPLICANT’S RESPONSES TO
OPPOSER’S FIRST SET OF REQUESTS
ELLIOT H. COHEN, FOR ADMISSIONS

Applicant.

i T L N N e

PROPOUNDING PARTY: OPPOSER: BIG FRONT DOOR, LLC
RESPONDING PARTY:  APPLICANT: ELLIOT H. COHEN
SET NO.: ONE |
Applicant, Elliot H. Cohen, hereby responds to Opposer, Big Front Door, LLC’s First Set of
Request for Admissions

' PRELIMINARY STATEMENT

This response to Opposer Big Front Door, LLC’s First Set of Requests for Admissions is

made solely for the purpose of, and in relation to, this action. Each response is given subject to

all appropriate objections (including, but not limited to, objections concerning competency,

5
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF
REQUESTS FOR ADMISSIONS
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relevancy, materiality, propriety and admissibility) and all such objections and grounds therefore
are reserved and may be interposed at the time of trial.

Applicant has yet to complete investigation of the facts relating to this action, has not yet
completed discovery in this action, and has n;at yet completed preparation for trial.
Consequently, the following responses are given without prejudice to the right to produce, at the
time of trial, subsequently discovered evidence.

Except for facts explicitly admitted ii these responses, no admission of any nature
whatsoever is to be implied or inferred. The fact that a response has been given should not be
taken as an admission, or a concession of the existence of any facts set forth or assumed by the
request, or that such response constitutes evidence of any fact thus set forth or assumed. All
responses are to be construed on the basis of present recollection.

Request for Admission No. 1: Admit that Applicant is not currently offering to render o

rendering Applicant’s Services to third parties in commerce under Applicant’s Mark.

. 1. Response to Request for Admission No. 1: Admit

Request for Admission No. 2: Admit that Applicant is not currently licensing third

parties to use Applicant’s Mark in connection with offering to render or rendering of Applicant’s

Services in commerce.

2. Response to Request for Admission No. 2: Admit

Request for Admission No. 3: Admit that Applicant’s Mark and Opposer’s BFD Mark

are, in their entireties, identical as to appearance.

3. Response to Request for Admission No. 3: Admit.

3
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF
REQUESTS FOR ADMISSIONS




Request for Admission No. 4: Admit that Applicant’s Mark and Opposer’s BFD Mark
are, in their entireties, identical as to sound.

4. Response to Request for Admission No. 4: Admit.

Request for Admission No. 5: Admit that Applicant’s Mark and Opposer’s BFD Mark
are, in their entireties, similar as to connotation.

5. Response to Request for Admission No. 5: Applicant cannot truthfully admit or deny
this request for the reason that although Applicant has made reasonable inquiry, he is
unable to comprehend what connotation means in the context posed, and therefore. he
can neither admit nor deny the request.

Request for Admission No. 6: Admit that Applicant’s Mark and Opposer’s BFD Mark

are, in their entireties, similar as to overall commercial impression.

6. Response to Request for Admission No. 6: Applicant cannot truthfully admit or deny
this request for the reason that although Applicant has made reasonable inquiry, he is
unable to comprehend what commercial impression means in the context posed, and
therefore, he can neither admit nor deny the request.

Request for Admission No. 7: Admit that Applicant’s Mark and Opposer’s BFD

BIG FRONT DOOR Mark are similar as to appearance.

7. Response to Request for Admission No. 7: Deny.

Request for Admission No. 8: Admit that the Applicant’s Services are closely related to
Opposer’s Services.

8. Response to Request for Admission No. 8: Admit.

4
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF
REQUESTS FOR ADMISSIONS
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Request for Admission No. 12: Admit that Applicant’s Services and Opposer’s Services
are competitive.

12. Response to Request for Admission No. 12: Admit to the extent that they are

competitive within the appropriate marketplace (e.g., within some narrow radius from
Opposer’s restaurant location). Deny to the extent that the Applicant’s Services are
ﬁrovided outside the scope of an appropriate marketplace where competition may be

relevant.

Request for Admission No. 13: Admit that Applicant’s Services are intended to compete

with Opposer’s Services in the marketplace.

13. Respouse to Request for Admission No. 13: Admit that they may be competitive within
the appropriate marketplace (e.g., within some narrow radius from Opposer’s restaurant
location).. Deny to the extent that the Applicant’s Services are provided outside the scope
of an appropriate marketplace where competition may be relevant,

Request for Admission No. 14: Admit that Applicant was aw'are of Opposer’s Services
when Applicant adopted Applicant’s Mark.

14. Response to Request for Admission No. 14: Deny.

Request for Admission No. 15: Admit that Applicant did not have a written business
plan to develop, market, offer, render, offer-to-render or use Applicant’s Mark in connection

with Applicant’s Services prior to the filing of the opposed application.

15. Response to Request for Admission No. 15: Deny.

-5-
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF
REQUESTS FOR ADMISSIONS
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Request for Admission No. 26: Admit that the documents and things produced by
Applicant in response to Opposer’s First Set of Document Requests in this proceeding are true
and authentic copies or originals.

26. Response to Request for Admission No. 26: Admit.

Dated: December 19, 2014 Respectfully submitted,

Daniel S. Latter

Marquee Law Group, APC

9100 Wilshire Boulevard

Suite 445 East Tower

Beverly Hills, CA 90212

Telephone: 310.275.1844

Email: dan@marqueelaw.com
Attorneys for Defendant, Elliot Cohen

'S
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF
REQUESTS FOR ADMISSIONS




VERIFICATION

I, Elliot H. Cohen, I am a party to this action, and I have read the foregoing
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF REQUESTS FOR ADMISSIONS
-and know its contents, The matters stated in said document are true based on my own knowledge,
except as to those matters stated on information and belief, and as to those matters, I believe them to
be true.

I declare under penalty of perjury under the laws of the Statg of California that the

foregoing is true and correct this 19t day of December, 2014, at Camarillo, California,

Elhot H. Cohen 64/(/\/
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CERTIFICATE OF SERVICE
[ HEREBY CERTIFY that, on December 19, 2014, I caused a true and correct copy of
the foregoing Applicant’s Responses to Opposer’s First Set of Requests for Admissions to be
sent via First-Class Mail, postage prepaid, to Opposer's Attorneys of Record, Drew M. Smith and _

Gabrielle A. Holley, Holley & Menker, PA, P.O. Box 1219, Sausalito, California 94966.

Dated: December 19, 2014 MARQ LAW GROUP, A

- W/J N

Daniel S. Latter,
Attorneys for Applicant, Elliot H. Cohen

-5
APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF
REQUESTS FOR ADMISSIONS




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Big Front Door, LLC )
)
Opposer, )
) Opposition No. 91217625
V. ) Ser. No. 86224809
)
Elliot H. Cohen )
)
Applicant. )

DECLARATION OF STEPHEN RILEY IN SUPPORT OF OPPOSER’S MOTION
FOR SUMMARY JUDGMENT

I, Stephen Riley, declare pursuant to 28 U.S.C. § 1746 as follows:

1 My name is Stephen (“Sheep”) Riley. I am a citizen of the United States
of America and a resident of the State of California. [ am over 21 years of age, of sound
mind and otherwise fully competent to testify on the matters set forth herein, and I
voluntarily make this declaration based upon my personal knowledge of the facts set
forth below.

2. I am a member and co-founder of Big Front Door, LLC which does
business in the County of San Diego under the name Big Front Door. Big Front Door,
LLC was organized under the laws of California on or about December 14, 2011 for the
express purpose of running a restaurant in San Diego, California. Big Front Door, LLC is
an existing entity as shown in the California Secretary of State records attached hereto as
Exhibit A.

3, In late 2011, I was approached to create, design and become a business



partner in an innovative deli and market concept located at 4135 Park Boulevard, San
Diego, California 92103. I used my extensive experience as a professional chef to create
a contemporary deli specializing in made-to-order sandwiches, soups, salads and related
offerings made from fresh ingredients and inspired by California and worldwide cuisine.

4. In late 2011 my wife, Laura Riley, and I coined the trademark “BIG
FRONT DOOR” to designate our restaurant services and, immediately thereafter, began
using the trademark “BFD” in conjunction therewith. The trademarks BFD and BFD
BIG FRONT DOOR have, at all relevant times, been synonymous with and used in
conjunction with restaurant services rendered by Big Front Door, LLC.

5. In early 2012, Big Front Door, LLC hired a third party contractor,
Creative Juices Signage and Advertising, to design and create exterior signage featuring
BFD BIG FRONT DOOR to be displayed at 4135 Park Boulevard, San Diego, California
92103. On or about April 11, 2012, Big Front Door, LLC’s plans were submitted to the
City of San Diego Development Services Department and, shortly thereafter, Big Front
Door, LLC obtained municipal approval for the proposed BFD BIG FRONT DOOR
signage on April 16, 2012. A true and correct copy of Big Front Door, LLC’s approved
plans are attached to this declaration as Exhibit B.

6. In early 2012, Big Front Door, LLC submitted a payment in accordance

with San Diego municipal law for payment of local business taxes. On or about April 25,

2012, the City of San Diego issued a Certificate of Payment of Business Tax to Big Front
Door, LLC for its restaurant and catering establishment at 4135 Park Boulevard, San
Diego, California 92103. A true and correct copy of Big Front Door, LLC’s Certificate

of Payment of Business Tax is attached to this declaration as Exhibit C.



7 On or about April 21, 2012, Big Front Door, LLC applied for and was
granted a Seller’s Permit by the California State Board of Equalization to engage in sale
of tangible personal property at 4135 Park Boulevard, San Diego, California 92103. A
true and correct copy of Big Front Door, LLC’s Seller’s Permit is attached to this
declaration as Exhibit D.

8. On June 2, 2012, Big Front Door, LLC opened its restaurant for business
and, at all relevant times since, has operated seven (7) days a week between the hours of
11:00 am and 8:00 pm Pacific Standard Time (PST), with the exceptions of holidays.

9. Big Front Door, LLC has exclusively used the BFD and BFD BIG
FRONT DOOR marks on restaurant signage, sandwich packaging, cold case products,
and materials peripheral to restaurant services since at least as early June 2, 2012. A true
and correct picture showing the BFD and BFD BIG FRONT DOOR marks at 4135 Park
Boulevard, San Diego, California 92103 is attached to this declaration as Exhibit E.
True and correct pictures of the BFD and BFD BIG FRONT DOOR marks on food items
sold by Big Front Door, LLC are attached to this declaration as Exhibit F.

10.  On or about July 13, 2012, Big Front Door, LLC applied for and was
granted an Alcoholic Beverage License from the State of California Department of
Alcoholic Beverage Control to engage in the sale of beer, wine and related alcoholic
beverages. A true and correct copy of Big Front Door, LLC’s Alcoholic Beverage
License is attached to this declaration as Exhibit G.

11.  OnJuly 30, 2012, Big Front Door, LLC electronically filed its quarterly
sales and use tax for the period of April 21, 2012 through June 30, 2012 with the

California State Board of Equalization. A true and correct copy of Big Front Door,




LLC’s electronic tax filing and a copy of Big Front Door, LLC’s accounting records for
April — June 2012 are attached as Exhibit H. *Commercially Sensitive*

12. OnJuly 29, 2013, Big Front Door, LLC electronically filed its quarterly
sales and use tax for the period of April 1, 2013 through June 30, 2013 with the
California State Board of Equalization. A true and correct copy of Big Front Door,
LLC’s electronic tax filing and a copy of Big Front Door, LLC’s accounting records for
April — June 2013 are attached as Exhibit I. *Commercially Sensitive*

13. On April 29, 2014, Big Front Door, LLC electronically filed its quarterly
sales and use tax for the period of January 1, 2014 through March 31, 2014 with the
California State Board of Equalization. A true and correct copy of Big Front Door,
LLC’s electronic tax filing and a copy of Big Front Door, LLC’s accounting records for
January — March 2014 are attached as Exhibit J. *Commercially Sensitive*

14. At all times between June 2012 and present, Big Front Door, LLC has
continuously used the BFD and BFD BIG FRONT DOOR marks in connection with
restaurant services rendered to paying consumers in the greater San Diego metro area, as
well as out-of-state visitors. A true and correct copy of Big Front Door’s menu showing
items available for purchase by walk-in and take-out customers is attached to this
declaration as Exhibit K.

15: Big Front Door, LLC is actively preparing to open a second restaurant
under its BFD and BFD BIG FRONT DOOR marks at 2870 4" Avenue, San Diego,
California 92101, with projected opening scheduled for June 2016. The BFD and BFD
BIG FRONT DOOR marks will be featured on restaurant signage, menus, sandwich

packaging, cold case products, and other materials related to restaurant services.



16.  Big Front Door, LLC has established valuable brand recognition and
goodwill in its BFD and BFD BIG FRONT DOOR marks among consumers residing in
California and visiting San Diego, a major tourist destination, from out-of-state. Big
Front Door, LLC and its marks enjoy a widespread following and favorable reviews on
social media, including, Facebook, Twitter, and Yelp, among others. A copy of Big
Front Door, LLC’s Yelp reviews from California and out-of-state consumers between
June 2012 and March 2014 is attached to this declaration as Exhibit L. A copy of San
Diego’s tourism statistics for 2012 and online publications featuring San Diego as a top
travel destination are attached to this declaration as Exhibit M.

17. Big Front Door, LLC’s sandwiches have received numerous awards and
are routinely featured in media publications in San Diego and online periodicals available
to out-of-state consumers. For instance, on January 22, 2013 Big Front Door was
featured in a video report by entitled “What’s the BFD?” that aired on San Diego’s CBS
affiliate, KFMB Channel 8. Copies of print and online publications featuring Big Front
Door, LLC and the BFD and BFD BIG FRONT DOOR marks are attached to this
declaration as Exhibit N.

I declare under penalty of perjury under the laws of the United States of America

that foregoing is true and correct. Executed on May 3_9, 2015.

oy

Stephed Riley
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Business Search - Business Entities - Business Programs

1of1

Secretary of State Main Website

Business Entities (BE)

Online Services

- E-File Statements of
Information for
Corporations

- Business Search

- Processing Times

- Disclosure Search

Main Page

Service Options

Name Availability
Forms, Samples & Fees

Statements of Information
(annual/biennial reports)
Filing Tips

Information Requests
(certificates, copies &
status reports)

Service of Process
FAQs
Contact Information

Resources

- Business Resources
- Tax Information
- Starting A Business

Customer Alerts
- Business Identity Theft
- Misleading Business
Solicitations

Business Programs

Business Entity Detail

Notary & Authentications

Elections

http://kepler.sos.ca.gov/

Campaign & Lobbying

Data is updated to the California Business Search on Wednesday and Saturday mornlngs Results

reflect work processed through Friday, May 15, 2015. Please refer to Processi

received dates of filings currently being processed. The data provided is not a complete or certified

record of an entity.

Entity Name:

Entity Number:

Date Filed:

Status:

Jurisdiction:

Entity Address:

Entity City, State, Zip:

Agent for Service of Process:
Agent Address:

Agent City, State, Zip:

BIG FRONT DOOR, LLC
201202310281
12/14/2011

ACTIVE

CALIFORNIA

4135 PARK BLVD

SAN DIEGO CA 92103
STEPHEN RILEY

4135 PARK BLVD

SAN DIEGO CA 92103

* Indicates the information is not contained in the California Secretary of State's database.

* Note: If the agent for service of process is a corporation, the address of the agent may be
requested by ordering a status report.

® For information on checking or reserving a name, refer to Name Availability.
e For information on ordering certificates, copies of documents and/or status reports or to request a
more extensive search refer to Information Requests.

e For descriptions of the various fields and status types, refer to Field Descriptions and Status

Definitions.

Modify Search New Search Printer Friendly Back to Search Results

Privacy Statement | Free Document Readers

Copyright © 2015 California Secretary of

State

5/19/15,10:11 AM
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4135 Park Avenue, San Di , CA92103
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Revision
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Revision
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Date
Revision

A [\ CREATIVE JUICES

SIGNAGE & ADVERTISING

BFD
4-11-12

Front Elevation

o o

o o

Wall Sign - Method of Attachment

v .
4135 Park Avenue, San Diego, CA 92103

4" x 6" x 1/4” Aluminum Existing Wall
plate for mounting to wall Standard metal standing seam fascia with roofing
with 3/8” holes for paper over plywood sheathing

hardware.

Framing is 2 x 3 @24 inch OC with 1/2 inch plywood
sheathing.

«

Continuous 2x blocking for sign attachment

Sign Mounts with (4) 1/4” x 2”
Stainless Lag Screws per plate
Total (4) plates on sign« ¢

info@creativejuicesadvertising.com
Phone 858.750.8363
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POST IN CONSPICUOUS PLACE OR KEEP ON PERSON

CITY OF SAN DIEGO * CERTIFICATE OF PAYMENT OF BUSINESS TAX

Certificate Number: B2012019928

Business Name: BIG FRONT DOOR
Business Owner: BIG FRONT DOOR LLC
Business Address: 4135 PARK BLVD

SAN DIEGO CA 92103-2510

Primary
BIG FRONT DOOR Business Activity: LIMITED-SERVICE EATING PLACES

4135 PARK BLVD

SAN DIEGO, CA 92103 NP~
Business Activity: ©/VERERS

Effective Date: ~ 04/25/2012
Expiration Date: 04/30/2013

BUSINESS FILE COPY

CITY OF SAN DIEGO Certificate Number: B2012019928
CERTIFICATE OF PAYMENT OF BUSINESS TAX
PO BOX 122289, SAN DIEGO, CA 92112-2289 Business Name:  BIG FRONT DOOR

1200 3RD AVENUE, MS 51T, SAN DIEGO, CA 92101 g::::s:: gsmifs:s_ E}gsFPRg{‘KTg&%R LLC
(619) 615-1500; FAX (619) 533-3272 ’ ;
www.sandiego.gov/treasurer el

Primary
Business Activity: LIMITED-SERVICE EATING PLACES
Return Service Requested

Secondary
Business Activity: CATERERS
Fkreax AUTO**3-DIGIT 921 2355
BIG FRONT DOOR Effective Date: 04/25/2012
4135 PARK BLVD Expiration Date: 04/30/2013
SAN DIEGO, CA 92103-2510
g o uro o gy igng L BIG FRONT DOOR
IR IRTH U SR B R U (TR R ITR | Malbig A 418 PANERAND
SAN DIEGO CA 92103

This certificate acknowledges payment of business taxes pursuant to the San Diego Municipal Code. This is not a License
to do business within the City of San Diego in violation of any section of the Municipal Code or regulation adopted by the City

—Councitinciuding, but not limited to: Zoning restrictions; Land Use specifications as defined in Planned Districts, -
Redevelopment areas, Historical Districts, or Revitalization areas; Business Tax Regulations; Police Department
Regulations; and Fire, Health or Sanitation Permits and Regulations.

This document is issued without verification that the payer is subject to or exempt from licensing by the State of California.

Payment of the required tax at the time or times due is for the term and purpose stated and is pursuant to City Ordinance.
Please refer to delinquency information under “Notice”.

NOTICE: It is the responsibility of the certificate holder to renew this certificate of payment of business tax within the proper
time limits. Failure to do so, even if you have not received a renewal notice, will result in the assessment of a penalty.
Please note your expiration date on this certificate above. The certificate holder is requested to notify the City Treasurer’s
Office upon sale or closure of the business, change of location, or change of business activity.

The tax or fees collected are Not Refundable unless collected as a direct result of an error by the City of San Diego.

Thie eortifieata iec NOT trancfarahle for a chanae in business ownership.

This information is available in alternative formats upon request.
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DISPLAY CONSPICUOUSLY AT PLACE OF BUSINESS FOR WHICH ISSUED

CALIFORNIA STATE BOARD OF EQUALIZATION

SELLER’S PERMIT
ACCOUNT NUMBER
| L/21/2012 SR FH 102-210072 _I
NOTICE TO PERMITTEE:
BIG FRONT DOOR ;osarvjrezug?dtn;obe}tfha/;
ederal and State laws tha
BIG FRONT DOOR, LLC requlate or control your
4135 PARK BLVD business. This permit does
SAN DIEGO, CA 92103-2510 e, Mg

L o

IS HEREBY AUTHORIZED PURSUANT TO SALES AND USE TAX LAW TO ENGAGE IN THE
BUSINESS OF SELLING TANGIBLE PERSONAL PROPERTY AT THE ABOVE LOCATION.
THIS PERMIT IS VALID ONLY AT THE ABOVE ADDRESS.

THIS PERMIT IS VALID UNTIL REVOKED OR CANCELED AND IS NOT TRANSFERABLE. IF YOU SELL YOUR BUSINESS 4
OR DROP OUT OF A PARTNERSHIP, NOTIFY US OR YOU COULD BE RESPONSIBLE FOR SALES AND USE TAXES Not valid at any other address
OWED BY THE NEW OPERATOR OF THE BUSINESS.

For general tax questions, please call our Information Center at 800-400-7115.
For information on your rights, contact the Taxpayers’ Rights Advocate Office at 888-324-2798 or 916-324-2798.

BOE-442-R REV. 15 (2-06)

A MESSAGE TO OUR NEW PERMIT HOLDER

As a seller, you have rights and responsibilities under the Saies and Use Tax Law. In order to assist you in your
endeavor and to better understand the law, we offer the following sources of help:

e Visiting our website at www.boe.ca.gov

* Visiting a district office

® Attending a Basic Sales and Use Tax Law class offered at one of our district offices

* Sending your questions in writing to any one of our offices

¢ Calling our toll-free Information Center at 800-400-7115

As a seller, you have the right to issue resale certificates for merchandise that you intend to resell. Conversely, you
have the responsibility of not misusing resale certificates. While the sales tax is imposed upon the retailer,

® You have the right to seek reimbursement of the tax from your customer

® You are responsible for filing and paying your sales and use tax returns timely

® You have the right to be treated in a fair and equitable manner by the employees of the Board
® You are responsible for following the regulations set forth by the Board

As a seller, you are expected to maintain the normal books and records of a prudent businessperson. You are required to
maintain these books and records for no less than four years, and make them available for inspection by a Board representative
when requested. You are also expected to notify us if you are buying, selling, adding a location, or discontinuing your business,

* - adding or dropping a partner, officer, or member, or when you are moving any or all of your business locations. If it becomes

necessary to surrender this permit, you should only do so by mailing it to a Board office, or giving it to a Board representative.

If you would like to know more about your rights as a taxpayer, or if you are unable to resolve an issue with the Board, please
contact the Taxpayers’ Rights Advocate Office for help by calling toll-free, 888-324-2798 or 916-324-2798. Their fax number is
916-323-3319.

Please post this permit at the address for which it was issued and at a location visible to your customers.

STATE BOARD OF EQUALIZATION
Sales and Use Tax Department
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STATE OF CALIFORNIA

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
ALCOHOLIC BEVERAGE LICENSE

OFF-SALE BEER AND WINE

VALID FROM EXPIRES
BIG FRONT DOOR LLC
Jul 13, 2012 . 4135 PARK BLVD Jun 30, 2013
SAN DIEGO, CA 92103-2510
TYPE NUMBER DUP
20 522313
AREA CODE PER From:
20-511439
3710 10
BUSINESS ADDRESS .
(IF DIFFERENT) DBA: BIG FRONT DOOR
CONDITIONS
OWNERS: BIG FRONT DOOR LLC
7

IMPORTANT INFORMATION

EFFECTIVE PERIOD: This license is effective only for the operating period shown above. A new license will be sent 4 to 6 weeks after the
expiration date on your license if payment is timely. Your license status will remain in good standing for 60 days after the expiration date if the
renewal payment was received timely. To check the status of your license, visit http://www.abc.ca.gov/datport/LQSMenu.html.

RENEWAL NOTICES: Renewal notices are sent to premises address unless a specific mailing address is requested. If a notice is not received 30
days before expiration date shown above, contact the nearest ABC office. To assure receipt of notices, advise your local ABC office of any change in
address.

RENEWAL DATES: It is the licensee's responsibility to pay the required renewal fee by the expiration date shown above.

A Penalty is charged for late renewal and the license can be automatically revoked for failure to pay.

RENEWAL PAYMENTS: Renewal payments can be made in person by visiting your local office or sent by mail to ABC Headquarters, 3927 Lennane

Drive, Suite 100, Sacramento, CA 95834. If you do not have your renewal notice, your license number and the reason for payment (ex. “renewal”)
must be clearly indicated on the check. You can contact your local ABC office for your renewal fee amount.

SEASONAL LICENSES: It is the licensee's responsibility to pay the required renewal fee prior to the next operating period.

POSTING: Cover this license with glass or other transparent material and post it on premises in a conspicuous place.
CONDITIONS: A copy of all applicable conditions must be kept on premises.

LICENSEE NAME: Only 10 names will be printed on each license. If there are more names associated with the license, they will be indicated by
"AND XX OTHERS". All names are on file and available upon request from your local ABC office.

DBA: If you change your business name please notify your local ABC office.

If you have any questions regarding this license, contact your local ABC office. You can find the contact information for each district office at
http://www.abc.ca.gov/distmap.html.

NOTE: CONTACT YOUR LOCAL ABC OFFICE IF YOUR LICENSED PREMISES WILL BE TEMPORARILY CLOSED FOR MORE THAN 15 DAYS
OR WILL BE PERMANENTLY CLOSED.

Page 1 License Serial# 426206
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Exhibit K



salads

avoberry
strawberry, avocado, cucumber, red onion,
almond, goat cheese
balsamic vinaigrette 9.5

southwest
chicken, corn salsa, jicima, pico de gallo, avocado,
jack cheese, black bean
orange vinaigrette 10.5

‘cobbler’
house smoked turkey, avocado, egg, tomato,
cucumber, crumbled maytag
red wine & blue vinaigrette 9.5

greek
olive, pepper, pickled onion, feta, roma tomato, cucumber
meyer lemon dressing 9

grapevine
grape, almond, pistachio, date, avocado,
onion, roma tomato
orange vinaigrette 10

sesame chicken
roast chicken, scallion, carrot, pea sprout,
pepper, mandarin, crispy noodle
sesame vinaigrette 10.5

duck cranberry
shredded duck, cranberry, roasted walnut, crumbled maytag
orange vinaigrette 11.5

salmon
green bean, red onion, caper, tomato, pea sprout

balsamic vinaigrette 11

side green & market vegetable
choice of dressing 4

4135 park blvd. san diego, ca 92103
619-255-4100 « fax: 619-255-1885 ¢ bfdsandiego.com

featured sandwiches

cali cubano
house cured & smoked pork loin, jack, pickle, red onion,
avo, mustard & jalepefio aioli
torpedo 10

loins of fire
chili roast pork loin, roast poblano, pickled onion,
cilantro, lettuce, garlic aioli
torpedo 9.75

sonoran chicken
chicken, poblano, jack, corn salsa, avocado,
lettuce, chipotle aioli
ciabatta 9.5

sandwich of the season
could change tomorrow... or not
mp

hot sandwiches

baby back ribs
house bbq, oven roasted onion, shredded cabbage, o&v
torpedo 10.5

smokey the meatloaf
cheddar, roma tomato, house ketchup
sourdough 8.5

hoisin-ginger pulled pork
carrot, cabbage, water chestnut, cilantro, scallion
torpedo 10

eggplant ball
marinara, parmesan
torpedo 9.5

o.f.t.
turkey, gravy, mashed pot
(add “the goods” for 2 bucks)
sourdough 9

savory deli m wine 