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UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

_____________________________________
)

RHYTHM HOLDING LIMITED, ) Opposition No. 91-217589
)

Opposer, )
) In the Matter of:

v. )
) Application No. 86/050,581

J & N SALES, LLC, )
) Mark: RHYTHM IN BLUES 

Applicant. )
_____________________________________ ) Attorney  Ref. 256.612

APPLICANT’S REPLY IN SUPPORT OF MOTION FOR RECONSIDERATION

Applicant J & N Sales, LLC submits this informational reply in support of its motion for

reconsideration of the August 29, 2015 interlocutory order in this proceeding.

Applicant did respond to counsel’s October 5, 2015 letter in a response annexed hereto. 

That October 15 response pointed out that, notwithstanding some further limitation of the

disputed issues, opposer has yet to provide sworn interrogatory answers and continues to rely

on unsupported objections, including a disclaimer of any knowledge possessed by its

predecessor affiliates, a compliant that applicant’s interrogatory no. 7 is “incomprehensible”

without explanation, an unreasonable limitation of its responses exclusively to the knowledge of

its counsel, and a failure to specify the documents upon which it purportedly relies, pursuant to

FED.R.CIV.P. 33(d)(1), in lieu of written answers to interrogatories.

Perhaps even more troubling is that the documents opposer alleges it produced to

applicant were not in fact produced but, rather, uploaded to a cloud server that grudges

intermittent access to applicant and yields downloadable files that become corrupted before

they can be put to use.  Applicant raised these concerns with opposer in prior e-mails, which

were addressed, and again in the annexed response to which opposer has not replied.



Opposer declines to address the merits applicant’s motion, viz., that opposer’s new

objections did not moot applicant’s motion to compel answers to its interrogatories or require a

new motion to compel the same answers, and that applicant exhausted its efforts to resolve

opposer’s disputes before resorting to motion practice: opposer “will not respond” regarding the

facts at issue, and rests on an unembellished “lack of merit.”  (Contrary to its certificate of

service, opposer did not e-mail its papers to applicant’s counsel.)  Instead, opposer redirects its

focus to the parties’ continued inability to resolve the dispute among themselves.  While

counsel’s resolution of these issues remain preferable, opposer has failed to demonstrate that

the fault lies with applicant’s insistence rather than with opposer’s recalcitrance.

Applicant did not move to compel before opposer made clear its final position.  Rule

2.120(e)(1) requires only that a movant fail in its good faith efforts to resolve a discovery

dispute prior to moving to compel; it does not permit the objecting party, as opposer has done

here, to stonewall until a motion is made, then seek to circumvent the motion by its belated

efforts, shifting blame to the movant.  While the continuation of efforts to resolve a discovery

dispute pending decision on a motion is not only admirable but expected, the objecting party’s

critique of them does not provide a ground for denying the motion.

Applicant looks forward to receiving a reply to its annexed response letter, reasonably

construing applicant’s requests, producing specific documents in response to the remaining

requests for which sample production is not appropriate, and signed interrogatory answers.  

Respectfully submitted,

New York, New York /jpower/                              
October 30, 2015 James A. Power Jr

POWER DEL VALLE LLP
233 West 72nd Street
New York, New York 10023
212-877-0100
jp@powerdel.com
Attorneys for Applicant
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Certificate of Service

I hereby certify that, on October 30, 2015, a copy of the foregoing Reply was served

upon opposer’s counsel of record by first class mail, postage prepaid, in an envelope

addressed to:

John L. Welch, Esq.
Lando & Anastasi
One Main Street
Cambridge, MA 02142

/jpower/                             
James A. Power Jr
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