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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE -
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

RHYTHM HOLDING LIMITED, )
‘ 7 )
Opposer, ) .
_ ) .
V. ) Opposition No.
| ) 191217589
J & N SALES, LLC, ) -
' . )
Applicant. 1
)

OPPOSER’S REQUEST FOR CLARIFICATION OF BOARD ORDER

Oppéser‘RI.iYTHM H_OLDISG LIMITED, by its éoﬁnsei,. hereby requests that
the Board cllarify its Order 'bf Octob.er 2, 2015 (Paper No. 16). In that Order, .t‘he Boaxd ‘
. sxispendéd this procéeding pending disposition of Applicant’s request for reconsiderat'ion
of the Board’s Order of August 29, 2_015 A |

Applicant’s request for rec_onsidcfat-ion was filed on Séptember 28,2015, the last
day of the _discoVefy per.iold in this proceedin'g, and was éeﬁed by first-class mail. On that
same day, Opposer served upon Applicant, by mail; “Obposer’s First Set of Reqﬁests for
Admissions to Applicant,"’.“o-pposer’s 'Secqnd. Set of I'nterrqgaltories to Applicant,” and
| “Opposer’s Second Set of Requests for the Production of Documents and Things.”2

The Board’s October 2m Ordér sfates t_hat ‘;Neitiler the ﬁling of the request for
reconsideration .n‘or ‘this Suspensjdn order tolls the time for partiés to re_spon-d(to any

outstanding discovery requésts which had been served prior to the filing of the

! Opposer will filé a response to the request for reconsideration in due course.
? Copies of these three documents are attached hereto as Exhibit 1.



requ_e‘,st for reconsideration.” |

~ Since Opposer’s abeve—i'c_l.e_ﬁtiﬁed discov.ery'-dema'hds were..served on the same
day as ihe ‘ﬁlin-g of Applieant’s request for recoesideration? Opposer believes thatr
CIeriﬁeation of the Board’s O_rder"with respect te the due dafe for Applieant"s‘ résponses
WOLLId be 'helpful to the parfies '

Recently in 3PMC LICv. Stacy Lee Huggms 115 USPQ2d 1488, 1489 (TTAB
2013), the Board held that two papers filed with the TTAB on the same day were
considered to be filed “at the same instant” because “a day is an indivisible period of time
for purposes of the situation presented here.” .

Tollowing the reasoning of 3PMC v. lHuggin;sﬁ, if seﬁice of the discox-/ery demands
by Opposer and the filing of the request for reconéideration by Applicant are cdnsidered
to Have taken place at “the same inetanf ” then Opposer’s discovery demands were not
after the ﬁhng of the request; for reeons1derat10n and so the time for Apphcant s
responses to Opposer’s dlscovery demands has not been tolled

In sum, Opposer’s requests CIaI‘IﬁCﬂUOl’l o_f the Board’s order to eonﬁrm that the
" time for Applicant to respond to Opposer’s discovery demands has net been tolled. A |

courtesy copy of this paper has been e-mailed to Applicant’s counsel.

RHYTHM HOLDING LIMITED-

- John L. Welch ‘
~ Wolf, Greenfield & Sacks, P.C.
- 600 Atlantic Avenue’
Boston, MA 02210
617-646-8000 -




CERTIF ICA-TE OF SERVICE

I hereby certify that the foregomg document was served upon Applicant this 5th
day of October, 2015, by mailing a copy thereof via first-class mail, postage pre-paid, to
James A. Power, Jr., Esq., Power Del Valle LLP, 233 West 72 Street, New York, NY
10023 A copy has also been served by emaﬂ on thls date.

John L. Welch






IN THE UNITED S-TATE_S PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

- Rhfythm Holding Limited, 3 |
- Opposer, ;
v | % opﬁositipn No. 91217589
| ; Serial No. 86050581 -
, J&NSales LLC } -
Apphcant 3 '

. OPPOSER’S FIRST SET OF REQUESTS FOR ADMISSIONS TO APPLICANT

Pursuant to Rule 36, Fed. R. Civ. P., Opposer Rhythm Holding Limited requests that the

Applicant, J &N Sales, LLC, ad_rhit the following stateiments:

DEFINITIONS

1. The term “Applicant” as used herein denotes J & N Sales, LLC.
2. The term “person” or “persons” as used in these interrogatories includes, without

limitation, any individual or association, partnership, corporation, firm, or organization. -

. REQUESTS FOR ADMISSION

1. Admit that Appl_icant has used ihe-mark RHYTHM, on clothing.
2. Admit that Applicant has used the mark, RHYTHM on hats

3, Admit that the goods identified in Reglstratlon No. 3,610, 417 are not limited to
any particular class of customers.



4. Admit that the goods identified in Reglstratlon No 3, 610 417 are not limited to
any particular prxce or range of prlces :

5. Admit that the goods identified in Reglstratlon No. 3, 610 417 are not hrmted to
any pamcular channels of trade.- :

6. Ad_mlt that the goods identiﬁed in Registration No. 3,610,417 are not limited to
any particular channels of advertising or promotion. o

7. Admit that the goods identified in Reglstratlon No. 3 884,199 are not 11m1ted to
 any particular class of customers. _

8. Admlt that the goods identified in Reglstratlon No. 3,884,199 are not 11m1ted to
any particular price or range of prices. :

9. Admit that the goods identified in Registration No. 3,884,199 are not limited to
any particular channels of trade. - :

10. Admit that the goods identified in Registration No. 3,884,199_ are not limited to
any particular channels of advertising or promotion: —

11. Admit that the goods identified in Reglstratlon No, 3,890,5'79 are not limited to -
any particular class of customers. :

12. Admit that the goods identified in Reg1strat10n No 3,890,579 are not limited to
any particular pI'lCC or range of pnces

13, Admit that the goods 1dent1ﬁed in Reglstranon No 3,890,579 are not limited to
any particular channels of trade. . ' ‘

14. Admit that the goods identified in Registration No. 3,890,579 are not limited to
any particular channels of advertising or promotion, .

15. Admit that Opposer’s registered mark RHYTHM is a strong mark for clothing.

16. Admit that the goods 1dent1ﬁed in Appllcatlon Serial No. 86050581 include relatively
inexpensive items purchased with no more than ordinary care.

17. Admit that the goods 1dent1ﬁed in Appllcanon Serial No. 86050581 include items -
- purchased on 1mpulse without a great amount of deliberation.

18. Admit that Applicant sells some of the goods 1dent1ﬁed in Application Senal No. 86050581
- inthe coior blue. ‘



19. Admlt that Apphoant sells some of the goods identified in Application Serlal No 86050581
in various shades of blue.

20. Admit that Applicant sells jeans under the mark RHYTHM IN BLUES, in the color.biue.

* 21, Admit that Applicant sells jeans under the mark RHYTHM IN BLUES, in various shades of
blue. - _ ‘ .

22. Admit that Applicatnt selis pants under the mark RHYTHM IN BLUES in the color blue:

23. Admit that Apphcant sells pants under the mark RHYTHM IN BLUES in various shades of
biue. ‘

24. Admit that use of the mark RHYTHM IN BLUES by Apphcant for shlrts is
likely to cause confusion with Opposer’s mark RHYTHM, registered for shirts.

25. Admit that use of the mark RHYTHM IN BLUES by Applicant for T-shirts is -
- likely to cause confuswn with Opposer’s mark RHYTHM reglstered for t-shirts. .

26. Admit that use of the mark RHYTHM IN BLUES by Applicant for hats is |
likely to cause oonfus1on ‘with Opposer s mark RIYTHM, registered for hats.

27. Admit that use of the mark RHYTHM IN BLUES by Applicant for shorts is
 likely to cause confusion with Opposer’s mark RHYTHM, registered for shorts.

28. Admit that use of the mark RHYTHM IN BLUES by Applicant for pants is -
likely to cause confusmn with Opposer’s mark RHYTHM,; reglstered for pants.

29. Admit that use of the mark RHYTHM IN BLUES by Applicant for sweat shirts is
likely to cause confusion with Opposer’s mark RHYTHM, registered for sweatshirts,

30. Admit that Opposer has standiug to bring the notice of opposit-ion filed herein.

31. Admit that, in this proceeding, Opposer has pr1or1ty of use for the goods
iden’oﬁed in its pleaded registrations.

32. Admit that Applicant used the mark RHYTHM IN BLUES for the goods
‘ 1dent1ﬁed in Application Serial No. 860505 81, no earlier than August 28,2013,

33. Admit that some of the goods identified in Apphcatlon Serial No. 86050581 are 1dentlcal to
some of the goods identified in Opposer s Reg1strat1on No. 3, 610 417

34. Admit that the goods identified in Application Serial No. 860505 81 are related to goods
1dent1ﬁed in Opposer’s Registration No. 3,610,417. ' ‘ .

35. Admit that some of the g’oods identified in Application Serial No. 86050581 are identical to



some of the goods identified in Opposer’s Registration No. 3'884 199

- 36. Admit that the goods identified in Apphcauon Serial No. 86050581 are related to goods
identified in Opposer s Reglstratlon No. 3,884, 199

37. Admit that Apphcant d1d not conduct a trademark search prior- to adoptmg the
mark RHYTHM IN BLUES :

38. Admit that Applicant was aware of Opposer 8 mark RHYTHM at. the time
Applicant adopted the mark RHYTHM IN BLUES '

39, Admit that Apphcant was aware of Opposer s mark RHYTHM at the time
Apphcant filed Application Serial No. 86050581 for the mark RHYTHM IN BLUES.

40. Admit that Applicant has, in 1ts advertlsmg and/or promotlonal matenal displayed the word
RHYTHM more prominently than the other parts of the mark RHYTHM IN BLUES.

41. Admit that Applicant has, in 1ts advertising and/or promotional material,
displayed the word RHYTHM with other words, but without the words or term “IN BLUES”
1mmed1ately following the word RHYTHM ,

42, Admit that consumers of clothmg items are accustomed to seeing shirts, t-shirts, hats, shorts,
pants and sweatshirts offered for sale under the same mark owned by a single entity

43. Admit that consumers of clothing items are accustomed to seeing shirts, t-ShII'tS hats, shorts,
pants and sweatshirts sold in the same retail store.

44, Admit that consumers of clothing items are accustomed to seeing shirts, t-shirts, hats, shorts,
pants and sweatshirts sold in the same onhne retail store :

45, Admlt that each of the documents produced by Apphcant on December 31, 2014, in response
to Opposer s Request for the Production of Documents and Thlngs, is a true, correct, and
authentic copy. - :

46. Admit that in a document d1str1buted by Applicant, it stated “We offer the best fit, Premlum‘
denim, Innovated washes with rich indigo hues.” .

47, Admlt thatina document distributed by Applicant, it stated “Define yourself and find the
thythm in your step with effortless style.”

48. Admit that in advertismg and promotlonal material, Appllcant has used the slogan or phrase
“Find the Rhythm in your step.” : _

49. Admit that in advertising and promot1onal material, Apphcant has used the slogan or phrase' _
“F1nd the Rhythm in your step,” in connection with jeans.



50. Admit that in advertising and promotional material, Applicant has used the slogan or phrase
“Find the Rhythm in your step,” in connection with jeans offered in the color blue. -

51. Admit that in advértising and promoﬁénal material; Appliéant.has used the slogan or phrase
“Find the Rhythm in your step,” in connection with pants. -

52. Admit that in advertising and promotional material, Applicant has used the slogan or phrase

- “Find the Rhythm in your step,” in connection with pants offered in the color blue.

-+ 53. Admit that in advertising and promotional material, Applicant has used the slogan or phrase
~ “Find the Rhythm in your step,” in connection with denim pants. :

54. Admit that in advertising and promotional material, Applicant has used the slogan or phrase
“Find the Rhythm in your step,” in connection with denim pants offered in the color blue.

55. Admit that Applicant has used the mark of Application Serial No. 86050581 in the form and
color (blue) shown immediately below: - o

56. In the mark RHYTHM IN BLUES, the word “blues” refers to the colors of the jeans sold by
Applicant under the mark, ' : ‘

57. In the mark RHYTHM IN BLUES, the word “blues” refers to the colors of the pénts sold by
Applicant under the mark. R ‘

58. In'the mark RHYTHM IN BL'UES, the word “blues” refers to the colors of the denim pants
sold by Applicant under the mark. ' : ‘ _

59. Consumers familiar with Opposer’s mark RHYTHM mark for clothing items are likely to
believe that the applied-for mark RHYTHM IN BLUES is a variation of Opposer’s mark,

60. Consumers familiar with Opposer’s mark RHYTHM mark for clothing items are likely to
belicve that the products sold by Applicant under the applied-for mark RHYTHM IN BLUES
~ are part of Opposer’s clothing linelof_fered in various shades of blue.

61. Opposer is the owner of U.S. Regsitration No. 3,610,417 -



62. Registration No. 3,610,417 is valid and subsisting.
+ 63. Opposer is the owner of U.S. Regsitrationt No. 3,884,199,

64. Registration No. 3,884,199 is valid and subsisting. -
65. Opposet is the owner of U.S. Regsitratioﬁ No. 3,890,579.

66. Registration No. 3,890,579 is valid and subsisting.

- Rhythm Holding Limited,

John L., Welch . .
Wolf, Greenfield & Sacks, P.C.
600 Atlantic Avenue
‘Boston, MA 02210

_ 617/646-8000



- CERTIFICATE OF SERVICE -

I heréby certify that a true and accuraté copy of the fofegoing document was
‘served upon Applicant this 28th day of September, 2015, by malhng a copy via First Class Mail,
* postage pre-paid, to their counsel at the following address

JAMES A. POWER
POWER DEL VALLE LLP
233 72NP ST

' NEW YORK,NY 10023-2788

. John L. Welch -
Wolf, Greenfield & Sacks, P.C.
600 Atlantic Avenue
- Boston, MA 02210



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

' Rhythm Holding Limited, '_ ; |
| Opposer, ; . |
v 3 Opposition No. 91217589‘
' ; serial No. 86050581
J & N Sales, LLC, ) o
Applicant. i

OPPOSER’S SECOND SET OF INTERROGATORIES TO APPLICANT

Pursuant to Rule 33, Fed. R. Civ. P., Opposer Rhythm Holding directs the following '_ |
interrogatory to Applicant J & N Sales, LLC produce for inspection and copying each of the
following documents and things.

INTERROGATORY

19. With regard to Opposer s Fitst Set of Requests for Admissions to Apphcant as to
each Request that is denied in whole or in part by Applicant, state the facts that support or
substantiate the denial or partlal denial.

RHYTHM HOLDING LIMITED

John L. Wel¢ch

Wolf, Greenfield & Sacks P.C.
600 Atlantic Avenue

‘Boston, MA 02210
617-646-8000



CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing document was
served upon Applicant this 28™ day of September, 2015, by mailing a copy via Flrst Class Mail,
postage pre-paid, to thelr counsel at the followmg address ' :

JAMES A. POWER

POWER DEL VALLE.LLP
233 72"PsT

NEW YORK, NY 10023-2788

Cuke

John L. Welch

. Wolf, Greenfield & Sacks, P. C
600 Atlantic Avenue

- Boston, MA 02210

I
i



~IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
- BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Rhythm Holding Limited, . %
N .l Oppo‘ser, g
v | | ; Opposition No, 91217589
| o ; Serial No. 86050581
& N Sales, LLC, ) ‘
Applicant. | i

OPPOSER’S SECOND SET OF REQUESTS
FOR THE PRODUCTION OF DOCUMENTS AND THINGS

Pursuant to Rule 34, F ed. R Civ. P., Opposer Rhythm Holding Limitéd requests that the
'Appliéant J&N Sales,.LLC produce for iﬁspection and copying each of the following
docﬁmeﬁts and things. Said prodﬁction shall take place at the office of the undersigned, or at

- some othe‘r‘mutually-convenient location, at 9:3O AM. on the thirty-fifth day following service

h_ereof.

DEFINITIONS .

1. The term “Applicant” as used herein denotes J & N Sales, LLC.
2. The'term “person” or “persons” as used in these interrogatories includes, without

limitation, any individual or association, partnership, corporation, firm, or organization.



REQUESTS

36. With regaxd to Opposer’s First Set of Requests for Admissions to Applicant, as to
- each Request that is denied in whole or in part by Applicant, the documents supporting or
substantiating each demal or partial denial.

37. Documents supporting or substannatmg any contentlon by Applicant that -
_ Opposer S mark RHYTHM is not a strong mark for clothlng

38 Documents supporting or substantlatmg any contention by Applicant that Opposer’s
mark RHYTHM is a weak mark for clothmg, oris entltled to only limited protection.

RHYTHM HOLDING LIMITED

John L. Welch _
Wolf, Greenfield & Sacks, P.C.
600 Atlantic Avenue

Boston, MA 02210
617-646-8000



CERTIFICATE OF SERVICE |

I hereby certify that a true and accurate copy of the foregoing document was
served upon Applicant this 28" day of September, 2015, by mailing a copy via Flrst Class Mail,
postage pre-paid, to their counsel at the following address

JAMES A. POWER

POWER DEL VALLELLP
233 72"P ST |
NEW YORK, NY 10023-2788

John I.. Welch

Wolf, Greenfield & Sacks, P.C.
600 Atlantic Avenue

Boston, MA 02210



