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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

STOKELY-VAN CAMP, INC.,

)

)

Opposer, ))

V. ) Oppaition No. 91217482

)
JEFFPEARSON, )
)

Applicant. )

REPLY IN SUPPORT OF
OPPOSER'’'S MOTION FOR SUMMARY JUDGMENT

Opposer, Stokely-Van Camp, Inc. submits fReply in support oits summary judgment
motion.

Applicant offers no evidencetablishing the existence of a taaal issue of fact precluding
summary judgment. Insteaapplicant offers a flawed survey, aske Board to assoe his mark is
“Gamer Aid” rather than GamerAids shown in his afipation, to disregard goods listed in his
application, to assume limitations on his channetsagle, to assumanitations as tdis customers,
and to disregard the typically inexpensive cost efgyndrinks, soft drinkand soda pops. Applicant
additionally asks thBoard to assumenitations as to opposer’s prodsiand customserand to weigh
the fame of opposer's GAORADE mark against a finding of Ekhood of confusion. Applicant
then argues that any confusion ailution will be dispelled by th differences in flavor names,
advertising, slogans, logos and paging. Applicant’'s arguments arentrary to the record and well-
established law.

When the proper factors are considered, tliereo genuine issue of material fact that
applicant’'s GamerAid matik likely to cause confusn and to dilute the disictiveness of opposer’s

famous GATORADE mark.



|. RESPONSE TO APPLUCANT'S “FACTS” SECTION
Applicant, in his “Facts” section, attemptsdeate a gulf between the parties’ marks and
products, but does so by riglg on assertions that amet supported by the record.

A. There Is No Support For Applicant’'s Claim That The Parties’ Customers
Are Distinct

Applicant acknowledges théame of opposer's GATORADE mark, but makes the
unsupported assertion that opposprteducts are only for athleteSee, e.g., Applicant’s response to
Opposer's Summary Judgmt Motion entitled “Appcant’s Defense / Apgal Against Motion For
Summary Judgement [sic] A&/ell As Supporting Evidence” éneafter “Response”), third page.
This ignores the testimony th&#ATORADE products are sold tihe general public, as well as
athletes, and are consumed ppgrsons attending games or $pgr events, as well as those
participating in gamesHartshorn Dec. 11 8,91t also ignores opposensrestricted registrations.

Applicant asks the Bodrto assume that tlaeidience for opposer’s products does not include
persons who are interested in computer games ahgelsons interested gomputer games fall in
a group that is separatedaapart from those interested in sporgplicant offers no factual support
and ignores the evidence of regaelating to electronic sporggames in which the GATORADE
mark appears. Hartshorn Dec. § 23, Exhs. 7, 8.

B. Applicant’s Assertions Regading His Mark Are Unsupported

Throughout his Response, applicant preshiggamark as “Gamer Ai” In the opposed
application, the mark is displayad one word, not twdn response to an inqyifrom the Trademark

Examining Attorney, applant clarified that his mark was a sand character mankith the literal

* Applicant mistakenly refers to Andrew Hartshasthe “inventor of GATORADE”. As indicated in
Mr. Hartshorn’s Declaration, he in fact is Senior Marketing Director.
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element being GAMERAID.

Dissecting his mark, applicaatgues that “Gamer” identifiess person who plays video or
computer games and bears no @mtion to athletic gaes. The definitiorcited by applicant,
however, encompasses a “persom\plays games” other than videocomputer games. Applicant
fails to mention that Merriam-Welastprovides an alteate definition of “gamérspecifically tied to
athletics, namely, “a player who is gareggecially an athlete who relishes competition” (emphasis
in original). See attached printout.

Applicant cites a dictionary definition of “Aidas providing assistance, but ignores the fact
that “Aid,” in the context of dnk products, is used as an alteten form of “Ade,” as applicant
himself notes on the immediately prior page of his Response.

C. Applicant’s Survey Is Fatally Flawed

Applicant offers the results of a survey taky 310 or so persons described by applicant as
the “General Public” around himmmetown of Lafayette, LouisiahaNo information is provided as
to how respondents were selectaal; is information proded as to how the survey was administered
except what little can be gleahdrom the questionna and sheets wherespondents recorded
answers. A review of the questitire and answer sheets reveal that'survey” was so flawed as
to be entitled tmo weight.

The form, which apparently was givenr&spondents, begins by informing respondents
that GATORADE and Gamer Aid are separateotjuct names” and suggests that respondents
should rethink the position ascribexlPepsi that the two names are too similar Three questions

were listed, to which respondents were to writpomses on a subsequent page. No information

2 Applicant states there were 310 respondents, but in evaluating the responses relies on the responses of
311 persons in whole or in part.
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is provided as to what respondemtere told when they were givéhe form and answer sheet or
if a respondent happened tkasquestion about the form.

The first and third questions related to thdighto distinguish diffeent drink flavors and
slogans. Those questions thus addrissues that are irrelevaBee, e.g., Interstate Brands Corp.

V. McKee Foods Corp., 53 USPQ2d 1910, 1914-15 (TTAB @0 (Likelihood of confusion
determined by a consiggion of the parties’ ms). The first question asks “Could you confuse
GATORADE drink flavors sah as ‘Citrus Cooler,” ‘Mango Esemo,” and ‘Cool Blue’ with Gamer
Aid flavors such as ‘Power pJ ‘Strengthen Up,” and ‘MindUp’?” thereby again informing
respondents that GATORADE dGamer Aid should be considered to be different.

The middle question, which applicant's Pesse states was intended to ask about
GATORADE and Gamer Aid, suffers from ambiguity. It immediately follows the above question
which lists six flavor names. It thus in lear whether a respondent faced with the question
"Based upon reading the names above, wouldagoidentally purchase the wrong drink?" would
understand the question to be asking about ttaasr names or the GATORADE and Gamer Aid
names displayed at the top of the page.

To the extent that respondentinderstood the question gsphlcant indicates that he
intended, there are a numberather problems. The survehavs applicant’'s mark as Gamer
Aid, not GamerAid as shown indgtapplication. Té question comes after respondents have been
told twice that GATORADE and GamerAid ardfdrent. Respondents are asked if they would
“accidentally purchase the wrongrik” based “upon reading the names,” rather than a question
directed to the issue beforeetBoard of whether consumersceantering a GamerAid drink in
the market place would be likely to mistaity believe it was connected to GATORADE

products.



The administration of the survey also was #aw Apart from the failure to check for a
proper universe of respondents or validate respotisessurvey" was administered in such a way
that respondents were askeddcord their responses on sheets which allowed them to see how
previous respondents had answdhedquestions before they receddtheir own responses. Such
an approach necessarily ldssubsequent responses.

Given the numerous ways in which the surfais short of acceptesurvey practice for
determining likelihood of confusiorhere is little reason, if any, to look to the tabulation of the
results. However, if one looks to the tabulatibquickly becomes clear thapplicant’s tabulation
of responses also does not follow accepted mectin addition to nsicounting the number of
affirmative responses to the second questapplicant did not separatetglculate the percentage
of persons who responded affirmatively to theoselcquestion. Rather than divide the number of
people he counted as saying “Yes” to the seaqunektion by the number of people who gave
responses to the question that he did notuebechs improper (310), he divided by the number of
responses he received to the three questimide accepted as proper responses (932).

[I. ARGUMENT

There is no genuine issue of miakfact that applicant’s usef GamerAid idikely to cause
confusion with, and tdilute the distinctieness of, opposer’'s famous GATORADE mark.

Applicant does not dispaitopposer’s standing qriority. Applicant also does not dispute
and, in fact, expressly acknatdges the fame of opposer's GBRADE mark since prior to the
filing of the opposed@pplication.

Applicant argues that there is likelihood of confusion or diliion, but offers no support for

> Applicant mistakenly states that none of the respsron the page labelled VII were affirmative. In
fact, the eighth respondent said “yes” andftheth from the end responded “? sound.”
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his arguments. He argues thapoger offered no evidence, wherfant opposer offered evidence as
to thedu Pont factors relevant to this case. Applicatiempts to rely on premises unsupported by
the record. It is wesettled that a p&y cannot rely on conclusory statents to defeat a motion for
summary judgmentSee, e.g., Sweats Fashions Inc. v. Pannill Knitting Co., 4 USPQ2d 1793, 1797
(Fed. Cir. 1987)Levi Srauss & Co. v. Genesco, Inc., 222 USPQ 939, 94Fed. Cir. 1984).

A. Likelihood Of Confusion

1. GATORADE Is a Famous Trademark Entitled ToA Broad Scope Of
Protection

It is undisputed that GATORBE is a famous mlr Applicant expresly acknowledges the
fame of opposer's GATORADE markyt suggests that the marksis famous thershould be no
concern about a likelihood of confas. This runs directly contrary to the well-established law.
Kenner Parker Toys Inc. v. Rose Art Industries Inc., 22 USPQ2d 1453, 145&/ (Fed. Cir. 1992)
(Fame of mark does not “cut bottays” in analysis ofikelihood of confusion). Once fame is
established, it is the dominant factor and weigkes/ty in favor of finding likelihood of confusion.
Recot Inc. v. M.C. Becton, 54 USPQ2d 1894, 1897-9%ed. Cir. 2000). The Board recently
addressed the issue ofaigument that the fame opposer’'s mark could rka confusion less likely
in Anheuser-Busch, LLC v. Innvopak Systems Pty Ltd., Opposition No. 9114148 (TTAB August 17,
2015), p. 11,n. 7:

Noting Opposer’s long and extévesuse of its marks on be@nd not wine), Applicant

seems to suggest that thexy strength of Opposs mark makes confusidess likely.

... The Federal Circuit has sgelg rejected such arguments:

While scholarsmight debate as a factuproposition whether fame
heightens or dulls the public’s awaess of variances in marks, the legal
proposition is beyond debate. THeving designs and origins of the

Lanham Act demand the standard dstesitly appliedby this court —
namely, more protection against confusion for famous marks.
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Kenner Parker, 22 USPQ2d at 1456n other words, the fathat a mark is famous
can never diminish the scope of protection afforded it.

2. The Parties’ Goods Are Legally Identical
Applicant argues that the parties’ products diffecause applicant orilytends to sell energy
drinks. The application, at issue, howevdbis‘energy drinks, softlrinks, soda pops.”
3. The Channels Of Trade Are The Same
In response to opposevinting out that the paes’ channels of tradare considered the same,
applicant states that he would be amenable tdatesns as to sports neies or other athletically-
related channels of trade. Given the wide vanétyade channels used by opposer, such a restriction
would not prevent an overlap in tharties’ channels ofade. Moreover, a statement in applicant’s
Response does not clganthe fact that the application congno restriction and applicant’s goods
consequently must be assumettavel in the chamels of trade normdbr such goodsKangol Ltd.
v. KangaROOSU.SA. Inc., 23 USPQ2d 1945, 194Bed. Cir. 1992).
4, TheParties’ Customers Are The Same
Applicant contends that the stomers for Gatorade produete athletes, while applicant’s
desired customers are lazy people® “don’t want to mee away from the tv.”As discussed above,
there is no support for applicamttontention that GATORADE prodiscare sold only to athletes.
GATORADE products are sold to the general publithe lack of any resttion in applicant’s
application requires an assumption that applicaguls would be sold tolallasses of prospective
purchasers for the goods in questiémre Linkvest SA., 24 USPQ2d 1716, 18(TTAB 1992). The
customers for the parties’qaucts are the same.
5. The Parties Products Ae Relatively Inexpensive

Applicant argues that theis no way to know that his gaoaill be relativelyinexpensive.
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The goods recited in applicant’p@ication, however, are not limitedd ones of a certain cost and
must be assumed to includ®se sold at a typical, relatiyghexpensive price pointSee, eg., Time
Warner Entertainment Co. v. Jones, 65 USPQ2d 165,661 (TTAB 2002)jn re Hughes Furniture
Industries, Inc., 114 USPQ2d 1134 (TTAB 2018Applicant cannot rely ohigh cost of its goods
where the description of goodsthme application is brahenough to encompa$ow cost goods as
well).
6. The Marks Are Confusingly Similar

Applicant argues that if one compares GMADE and “Gamer”, they are different.
Applicant’s argument is aon sequitur. Applicant’'s mark is GamerAid not Gamer and it is
axiomatic that the parties’ marks @aodbe compared in their entiretin re E.I. du Pont de Nemours
& Co., 177 USPQ 563, 567 (CCPA 1973Vhen the marks are compaiadheir entirety, both are
three syllable marks which arertually identical in sight andound. The marks rhyme and have
identical cadence and differ iond only in the middle letters.

7. Other “Factors” Raised By Applicant

Applicant argues that he intentisuse different flavor narsgadvertising, packaging and
logos than opposer uses and that his survewsmo confusion. Differences in flavor names,
advertising, logos or packaging are irrelevankelihood of confusion isletermined by looking
to the mark sought to be registerethterstate Brands Corp. v. McKee Foods Corp., 53 USPQ2d
1910, 1914-15 (TTAB 2000). Survey evidence camdbevant if a surveis conducted in accord
with generally-accepted principleend methodology insuring thafter alia, the universe is
properly defined and chosen, the survey qoastiare properly formulated and presented,
interviews are conducted in a mant@minimize bias and erromd the data is properly collected

and analyzed. Here, the survey offered by applicastttameet that criteria and instead is fatally
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flawed and entitled to no weight.
8. Confusionls Likely

A consideration of theKelihood of confusion faots establishes that tlegs no genuine issue
that confusion is likely. Applicarhas applied to register a maskikingly similar to opposer’s
famous GATORADE mark for legallidentical and closely related gds to be sold to the same
customers through the sactegnnels of trade. In additiongtiyoods are low-cost goods which may
be purchased on impulse. There is no genuine issunaterial fact thahere is a likelihood of
confusion. Opposer should be grargachmary judgment on its 2(d) claim.

E. Dilution

Applicant argueghat dilution is unlikely‘once logos, advertisinfpr target demographics
and BRANDING have been revealed or credigdsamer Aid.” Applicant's Response, sixteenth
page. Dilution, however, must be determined bysiteration of the partiesharks, not collateral
matter such as an intended logdse, eg., Interstate Brands Corp. v. McKee Foods Corp., 53
USPQ2d 1910, 1914-15 (TTAB 2000). Moreovieere, applicant’s proposed slogan “Not For
Athletes” constitutes a tacit admission that cmnsrs encountering applicant's GamerAid mark
would think of GATORADE.

There is no genuine issue ofterdal fact that opposer's GRORADE has beea famous and
distinctive mark since prido applicant’s priority date or thapplicant’s strikinglysimilar GamerAid
mark is likely to evoke opposse GATORADE mark and dilutthe GATORADE mark. Summary
judgment should be granted the grounds of dilution.

.  CONCLUSION
For the foregoing reasons, ogpo requests that itpposition to agplicant's GamerAid

application be sustained.



Respectfully submitted,
SMART& BOSTJANCICH

B /PSSmart/

Riricia S. Smart

bhn Bostjancich
53WestJacksorBoulevard
Siite 832

Chicago, Illinois 60604
B12) 857-2424

Attorneys for Opposer
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CERTIFICATE OF SERVICE
[, Patricia S. Smart, an att@y for opposer, herelmertify that a coppf the foregoing Reply
In Support Of Opposer’s Motion For Summary Judgment is bs#nged upon Jeff Pearson, 508
Saint Camille St., Lafayette, Louisiana 70506-4321, thisdly of August 2015, by first class
mail, postage prepaid.

By: /P S Smart/
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