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Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name ChristopherLohring

Granted to Date
of previous ex-
tension

07/09/2014

Address 19 Carlton Street
Salem, MA 01970
UNITED STATES

Attorney informa-
tion

DANIEL N SMITH
NEW ENGLAND PATENT & TRADEMARK
1 Salem Green, Suite 405
Salem, MA 01970
UNITED STATES
smith@patentstrademarklaw.com Phone:9788820160

Applicant Information

Application No 85920112 Publication date 03/11/2014

Opposition Filing
Date

07/09/2014 Opposition Peri-
od Ends

07/09/2014

Applicant Three Notch'd Brewing Company, LLC
946 Grady Ave Suite 9
Charlottesville, VA 22903
UNITED STATES

Goods/Services Affected by Opposition

Class 032. First Use: 2013/08/29 First Use In Commerce: 2013/08/29
All goods and services in the class are opposed, namely: Beer

Grounds for Opposition

Priority and likelihood of confusion Trademark Act section 2(d)

Dilution Trademark Act section 43(c)

Mark Cited by Opposer as Basis for Opposition

U.S. Registration
No.

3955799 Application Date 03/13/2010

Registration Date 05/03/2011 Foreign Priority
Date

NONE

Word Mark NOTCH
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Design Mark

Description of
Mark

NONE

Goods/Services Class 032. First use: First Use: 2010/05/01 First Use In Commerce: 2010/05/01
Beer, ale, lager, stout and porter; De-alcoholised beer
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The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Daniel N. Smith/

Name DANIEL N SMITH

Date 07/09/2014
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

In the Matter of Application Serial No. 85/920112 

International Class: 032 

Filed: May 1, 2013 

Mark:   

 

 

Christopher Lohring 

                          

                           Opposer 

      

v. 

 

THREE NOTCH’D BREWING COMPANY, LLC 

 

                           Applicant 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

NOTICE OF OPPOSITION 

In Re Serial. No. 85/920112 

Mark: 

 
International Class: 032 

Filed: May 1, 2013 

Opposition No.:_____________ 

 

 

Commissioner for Trademarks 

P.O. Box 1451 

Arlington, VA 22313-1451 

 

NOTICE OF OPPOSITION 

 

Opposer Christopher Lohring (hereinafter referred to as “Opposer”) having an address of 19 

Carlton Street, Salem, Massachusetts 01970, believes that it will be damaged by the registration 

of Application Serial No. 85/920112 for the trademark , filed May 

1, 2013 by Three Notch’d Brewing Company, LLC (hereinafter referred to as “Applicant”), and 

hereby opposes the same. 



 

 
 2 

 

As grounds for opposition, Opposer alleges that: 

Background 

1. On May 1, 2013, Applicant, a limited liability company organized under the laws of 

Virginia, with an address of 946 Grady Avenue, Suite 9, Charlottesville, Virginia 22903 filed 

Application Serial No. 85/920112 for the trademark , for use on 

“beer” (hereinafter referred to  “Serial. No. 85/920112”) in International Class 32.  

2. Serial No. 85/920112 was filed by George H. Kastendike, V, with the listed position of 

general partner of Applicant.  

3. Opposer owns U.S. Trademark Registration No. 3,955,799, for the mark NOTCH for 

“beer, ale, lager, stout, and porter; de-alcoholised beer” in International Class 32, which 

registration issued May 4, 2011 and is based on an application filed in the United States Patent 

and Trademark Office on March 13, 2010 (hereinafter referred to “NOTCH mark” or  “Reg. No. 

3,955,799”). A copy of Reg. No. 3,955,799 is attached hereto as Exhibit 1. 

4. The filing and issue date of Opposer’s Reg. No. 3,955,799 are both prior to the filing date 

of Applicant’s Application Serial No. 85/920112. 

5. Since at least May 2010, Opposer has been continuously used and promoted the NOTCH 

trademark, Reg. No. 3,955,799, in interstate commerce in connection with its goods.  

6. Application Serial. No. 85/920112 was filed on May 1, 2013, and is based on Applicant’s 

use of the mark in commerce on August 29, 2013. Opposer’s use of its NOTCH mark predates 

Applicant’s use of its mark.  

7. On August 20, 2013, a non-final office action was issued by the United States Patent and 

Trademark Office in connection with Applicant’s Application Serial No. 85/920112. The 

August 20, 2013 office action stated that Application Serial No. 85/654200 preceded the filing 
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date of Serial No. 85/920112, and that if Application Serial No. 85/654200 registered, Serial No. 

85/920112 may be refused under Section 2(d) of the Lanham Act, 15 U.S.C. § 1052(d) because 

of a likelihood of confusion between the two marks. A copy of this August 20, 2013 non-final 

office action is attached as Exhibit 2.  

8. Application Serial No. 85/654200 for the trademark THREE NOTCH’D BREWING 

COMPANY for use on “beer” in International Class 32 and “brewery services” in International 

Class 040 (hereinafter referred to “Serial. No. 85/654200”) was filed on June 18, 2012 by 

George H. Kastendike, V on behalf of Three Notch'd Beer And Brew Company, a Virginia 

partnership with an address of 217 Huntley Ave, Charlottesville, Virginia, 22903.  

9. On information and belief, the Three Notch'd Beer And Brew Company partnership, the 

owner of Application Serial No. 85/654200, was reorganized into the limited liability company 

that is the Applicant. 

10. On April 24, 2013, a final office action issued by the United States Patent and 

Trademark Office in connection with Serial No. 85/654200 for the mark THREE NOTCH’D 

BREWING COMPANY, refused registration of Serial No. 85/654200 because of a likelihood of 

confusion with Opposer’s Reg. No. 3,955,799 under Section 2(d) of the Lanham Act, 15 U.S.C. 

§ 1052(d). In the October 8, 2012 non-final office action, the Examining Attorney found that the 

sole feature of Reg. No. 3,955,799  mark is “NOTCH” and applicant’s mark contains “THREE 

NOTCH’D” and that “NOTCH’D” is the phonetic equivalent of “notch” such that the marks at 

issue create the same commercial impression because it is by “Notch/NOTCH’D” that the 

public will recall and remember each of the marks at issue. A copy of April 24, 2013 final office 

action is attached hereto as Exhibit 3. 

11. A Notice of Abandonment for Serial No. 85/654200 was issued on December 2, 
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2013.  

12. On January 16, 2014, Applicant disclaimed the wording “Brewing Company” and 

“Charlottesville, VA”, apart from the mark as shown in Serial No. 85/920112. 

13. Serial No. 85/920112 was published for opposition on March 11, 2014.  

14. Opposer filed a 90-day extension to oppose Application Serial No. 85/920112 on 

April 10, 2014 until July 9, 2014. 

15. Opposer’s Reg. No. 3,955,799 is valid, unrevoked, and uncancelled and 

constitutes prima facie evidence of the validity of the registered marks, and of Opposer’s 

ownership of the marks. 

16. By virtue of Opposer’s continuous use of the NOTCH mark in interstate 

commerce, the NOTCH mark has become an identifier of Opposer and its goods, and 

distinguishes Opposer’s goods from the goods of others. Opposer has built up valuable goodwill 

in the NOTCH mark.  

17. Applicant seeks a U.S. Federal registration for the mark 

 for beer. As such, if a registration issues for the mark 

, such registration will constitute prima facie evidence of the 

Applicant’s exclusive right to use the registered mark in commerce on or in connection with the 

goods of “beer” throughout the United States with no limitation thereon.  

18. As with the mark THREE NOTCH’D BREWING COMPANY (Serial No. 

85/654200), the mark  (Serial No. 85/920112) should be refused 

registration because of a likelihood of confusion with Opposer’s Reg. No. 3,955,799 under 
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Section 2(d) of the Lanham Act, 15 U.S.C. § 1052(d).  

19. The sole feature of Opposer’s Reg. No. 3,955,799 is the term "NOTCH". The 

wording "NOTCH'D" of the mark is the dominant portion as the 

wording "Three" is a common term, and the wording “Brewing Company” and “Charlottesville, 

VA” have been disclaimed from the mark. “NOTCH’D” is the phonetic equivalent of “Notch” 

such that the marks at issue create the same commercial impression because it is the 

“Notch/NOTCH’D” that the public will recall and remember for each of the marks at issue. The 

mere addition of a term "three" to the  does not obviate the 

similarity between the marks nor does it overcome a likelihood of confusion under Trademark 

Act Section 2(d). 

20. The “NOTCH’D” wording of Applicant’s mark  is 

substantially similar in appearance, sound, and connotation to Opposer’s NOTCH mark, and 

engenders the same commercial impression. Accordingly, the purchasing public is likely to 

falsely associate Applicant’s products with Opposer’s products, or will erroneously believe that 

such products are sponsored, licensed, or otherwise authorized by Opposer, to the harm and 

damage to the goodwill and reputation of Opposer. This likelihood of harm and damage is 

increased where, as here, Opposer will have no control over the quality of Applicant’s products 

and commercial activities in selling and marketing its  branded 

products. 

21. The products identified by Applicant’s mark (beer) and Opposer’s mark (beer, 
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ale, lager, stout, and porter; de-alcoholised beer) are identical. 

22. Accordingly, Opposer will be damaged by the registration of Serial. No. 

85/920112, in that the “NOTCH’D” wording including in the trademark 

 so resembles Opposer’s NOTCH trademark registered in the 

United States Patent and Trademark Office, as to be likely, when used on or in connection with 

the goods as they are identified in Serial. No. 85/920112, as to cause confusion, or to cause 

mistake or to deceive within the meaning of Section 2(d) of the Lanham Act, 15 U.S.C. § 

1052(d). 

23.  In view of Opposer’s prior rights to its NOTCH mark, Applicant is not entitled to 

federal registration of the mark  pursuant to Section 43(c) of the 

Lanham Act, 15 U.S.C. § 1025(c). 

WHEREFORE, Opposer prays that this Notice of Opposition be sustained for the reasons 

set forth above, and that the Registration for Application Serial No. 85/920112 be denied. 

DATED this 9
th

 day of July 2014.  

Respectfully submitted, 

 

Daniel N. Smith, Esq. 

New England Patent & Trademark 

One Salem Green, Suite 405 

Salem, MA 01970 

Telephone: 978-882-0160 

Facsimile: 978-882-0161 

E-Mail: 

smith@PatentsTrademarkLaw.com 
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CERTIFICATE OF SERVICE 

 

Under 37 C.F.R. § 2.119, the undersigned hereby certifies that a true and correct copy of the 

foregoing NOTICE OF OPPOSITION was served on Opposer’s attorney of record at the 

correspondence address of record in the United States Patent and Trademark Office by mailing a 

true copy thereof, by First Class Mail; postage prepaid this 9
th

 day of July, 2014, in an envelope 

addressed as follows: 

 

Thomas F. Bergert 

Williams Mullen 

321 E. Main Street, Suite 400  

Charlottesville, VA 22902 

UNITED STATES 

    

 

Date: July 9th, 2014 

 

        

        Daniel N. Smith 

        Counsel for Opposer 

 

 

 



 

 

 

 

 

 

 

 

 

EXHIBIT 1 
 

Christopher Lohring v. THREE NOTCH’D BREWING COMPANY, LLC 

NOTICE OF OPPOSITION 

In Re Serial. No. 85/920112 

Opposition No.:_____________ 

 





 

 

 

 

 

 

 

 

 

EXHIBIT 2 
 

Christopher Lohring v. THREE NOTCH’D BREWING COMPANY, LLC 

NOTICE OF OPPOSITION 

In Re Serial. No. 85/920112 

Opposition No.:_____________ 

 



To: Three Notch'd Brewing Company, LLC (gkastendike@3notchedbrewing.com)

Subject: U.S. TRADEMARK APPLICATION NO. 85920112 - THREE NOTCH'D
BREWING COMPANY - N/A

Sent: 8/20/2013 5:52:12 PM

Sent As: ECOM108@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

 
    U.S. APPLICATION SERIAL NO. 85920112
 
    MARK: THREE NOTCH'D BREWING COMPANY
 

 
        

*85920112*
    CORRESPONDENT ADDRESS:
          THREE NOTCH'D BREWING COMPANY, LLC
          THREE NOTCH'D BREWING COMPANY, LLC
          946 GRADY AVE STE 9
          CHARLOTTESVILLE, VA 22903-4487
          

 
CLICK HERE TO RESPOND TO THIS LETTER:
http://www.uspto.gov/trademarks/teas/response_forms.jsp

 
 

 

    APPLICANT: Three Notch'd Brewing Company, LLC
 

 
 

    CORRESPONDENT’S REFERENCE/DOCKET NO :  
          N/A
    CORRESPONDENT E-MAIL ADDRESS: 
          gkastendike@3notchedbrewing.com

 

 
 

OFFICE ACTION
 

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO
MUST RECEIVE APPLICANT’S COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS
OF THE ISSUE/MAILING DATE BELOW.

mailto:gkastendike@3notchedbrewing.com
../OOA0002.JPG
../OOA0003.JPG
../OOA0004.jpg
../OOA0005.jpg
../OOA0006.jpg
../OOA0007.jpg
../OOA0008.jpg
../OOA0009.jpg
../OOA0010.jpg
../OOA0011.jpg
http://www.uspto.gov/trademarks/teas/response_forms.jsp


 
ISSUE/MAILING DATE: 8/20/2013
 
 
 
TEAS PLUS APPLICANTS MUST SUBMIT DOCUMENTS ELECTRONICALLY OR SUBMIT
FEE: Applicants who filed their application online using the reduced-fee TEAS Plus application must
continue to submit certain documents online using TEAS, including responses to Office actions. See37
C.F.R. §2.23(a)(1). For a complete list of these documents, see TMEP §819.02(b). In addition, such
applicants must accept correspondence from the Office via e-mail throughout the examination process and
must maintain a valid e-mail address. 37 C.F.R. §2.23(a)(2); TMEP §§819, 819.02(a). TEAS Plus
applicants who do not meet these requirements must submit an additional fee of $50 per international class
of goods and/or services. 37 C.F.R. §2.6(a)(1)(iv); TMEP §819.04. In appropriate situations and where
all issues can be resolved by amendment, responding by telephone to authorize an examiner’s amendment
will not incur this additional fee.
 
 
The referenced application has been reviewed by the assigned trademark examining attorney. Applicant
must respond timely and completely to the issue(s) below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a),
2.65(a); TMEP §§711, 718.03.
 
Prior Pending Application
 
The filing date of pending Application Serial No. 85654200 precedes applicant’s filing date. See
attached referenced application. If the mark in the referenced application registers, applicant’s mark may
be refused registration under Trademark Act Section 2(d) because of a likelihood of confusion between
the two marks. See15 U.S.C. §1052(d); 37 C.F.R. §2.83; TMEP §§1208et seq. Therefore, upon receipt
of applicant’s response to this Office action, action on this application may be suspended pending final
disposition of the earlier-filed referenced application.
 
In response to this Office action, applicant may present arguments in support of registration by addressing
the issue of the potential conflict between applicant’s mark and the mark in the referenced application.  
Applicant’s election not to submit arguments at this time in no way limits applicant’s right to address this
issue later if a refusal under Section 2(d) issues.
 
 
Applicant Appears to Share Common Ownership over the Cited Registrations(s)/Application(s)
 
Applicant appears to share common ownership over the cited registration(s)/application(s). However,
USPTO records indicate ownership of the cited registration(s)/application(s) only in an entity or entities
other than applicant. Therefore, applicant must demonstrate ownership of this/these
registration(s)/application(s), or that a unity of control exists between the applicant’s and the cited
registrant(s)’/applicant(s)’ marks.   See TMEP §812.01; TMEP § 1201.07(a)-(b). 
 
Applicant can provide evidence of ownership of the marks by satisfying one of the following:
 

(1) Record the assignment with the Office’s Assignment Services Branch (ownership transfer
documents such as assignments can be filed online at http://etas.uspto.gov) and promptly notify the
trademark examining attorney that the assignment has been duly recorded;

http://etas.uspto.gov/


 
(2)  Submit copies of documents evidencing the chain of title; or
 

(3) Submit the following statement, verified with an affidavit or signed declaration under 37
C.F.R. §2.20: “Applicant is the owner of U.S. Registration/Application Nos. [LIST EACH
REGISTRATION OR APPLICATION NUMBER].”  

 
TMEP §812.01; see 15 U.S.C. §1060; 37 C.F.R. §§2.193(e)(1), 3.25, 3.73; TMEP §502.02(a).
 
Merely recording a document with the Assignment Services Branch doesnot constitute a response to an
Office action.  TMEP §503.01(d).
Below is a sample of an acceptable declaration under 37 C.F.R. §2.20 as discussed under Number 3
above:

The undersigned being warned that willful false statements and the like are punishable by fine or
imprisonment, or both, under 18 U.S.C. 1001, and that such willful false statements and the like may
jeopardize the validity of the application or document or any registration resulting therefrom, declares that
he/she is authorized to sign this declaration on behalf of applicant; that applicant is the owner ofU.S.
Registration/Application Nos. [LIST EACH REGISTRATION OR APPLICATION NUMBER] ;
declares that all statements made of his/her own knowledge are true; and all statements made on
information and belief are believed to be true. 

 
_____________________________
(Signature)

 
_____________________________
(Print or Type Name and Position)

 
_____________________________
(Date)

 
 
Unity of Control
 
If no direct ownership of the cited registration(s)/application(s) exist(s), but applicant and cited
registrant(s)/applicant(s) is/are related, the closeness of this relationship may be sufficient to obviate a
likelihood of confusion in the public mind if the related companies constitute a single source. TMEP §
1207.07(a). If applicant claims that applicant and cited registrant(s)/applicant(s) constitute a single
source, applicant has the burden to demonstrate that a unity of control exists between applicant’s and
cited registrant(s)’/applicant(s)’ marks. TMEP § 1201.07(b).
 
Examples of a unity of control include the following. Ifeither the applicant or the cited
registrant(s)/applicant(s) ownsall of the other entity/ies, and no contradictory evidence in the record
exists, then the marks are deemed to establish a unity of control, emanate from a single source and obviate
a likelihood of confusion. This situation would apply to an individual who owns all of the stock of a
corporation, and to a corporation and a wholly-owned subsidiary. In this circumstance, applicant is
merely required to state for the record that one entity owns all of the other entity. TMEP § 1201.07(b)(i).
 
If either the applicant or the cited registrant(s)/applicant(s) own(s)substantiallyall of the other entity, and



contradictory evidence exists in the record, applicant must provide an affidavit or declaration under 37
CFR § 2.20 making such a claim. This affidavit or declaration must state that one party controls the
activities of the other party, including the selection, adoption and use of trademarks. TMEP §
1201.07(b)(ii).  
 
 
Informalities
 
 
1.         Color Claim Required
 
Applicant claims that its mark does not contain color. However, the mark in the drawing contains colors
other than black, white or gray. Therefore, a color claim is required. Applications for marks depicted in
color must include a complete list of all the colors claimed as a feature of the mark. 37 C.F.R.
§2.52(b)(1); see TMEP §§807.07(a) et seq. 
 
If black, white and/or gray are not being claimed as a color feature of the mark, applicant must state that
the colors black, white and/or gray represent background, outlining, shading and/or transparent areas and
are not part of the mark. TMEP §807.07(d). Generic color names must be used to identify the colors in
the mark, e.g., magenta, yellow, turquoise.  TMEP §807.07(a)(i)-(a)(ii).
 
Therefore, applicant must provide the required color claim.  The following is suggested, if accurate: 
 
The colors red and brown are claimed as a feature of the mark. 
 
TMEP §807.07(a)(i).
 
 
2.         Amendment to the Description of the Mark Statement Required
 
Applicant has submitted a description of the mark statement. However, it is indefinite and does not
include color. Applications for marks depicted in color must include a description of all the literal and
design elements in the mark that specifies where all the colors appear in those elements. 37 C.F.R.
§§2.37, 2.52(b)(1); see TMEP §§807.07(a) et seq. 
 
If black, white and/or gray are not being claimed as a color feature of the mark, applicant must state that
the colors black, white and/or gray represent background, outlining, shading and/or transparent areas and
are not part of the mark. TMEP §807.07(d). Generic color names must be used to describe the colors in
the mark, e.g., magenta, yellow, turquoise.  TMEP §807.07(a)(i)-(a)(ii).
 
Therefore, applicant must provide a description of the literal and design elements in the mark that
specifies where all the colors appear in those elements.  The following description is suggested, if
accurate: 
 
The mark consists of three thick lines in red.  To the right of these lines is the wording “THREE
NOTCH’D” in red over the wording “BREWING COMPANY” in brown.   Beneath these lines and
this wording is the wording “CHARLOTTESVILLE, VA” in red centered in between brown lines.
 
TMEP §807.07(a)(ii).



 
 
3.         Requirement for a Disclaimer
 
Applicant must disclaim the descriptive wording “BREWING COMPANY” and
“CHARLOTTESVILLE, VA” apart from the mark as shown. See15 U.S.C. §1056(a); TMEP §§1213,
1213.03(a).
 
The term “BREWING COMPANY” refers to an entity that makes beer.   See the enclosed encyclopedia
entry.  The term “BREWING COMPANY” merely describes the provider of the goods, namely, a maker
of beer.
 
The term “CHARLOTTESVILLE, VA” refers to a well-known location in the State of Virginia.   See the
enclosed geographic dictionary definition.  Applicant is located in Charlottesville, Virginia.  Because the
place is not remote or obscure and the applicant is located there, a goods/place association in the mind of
the prospective consumer is presumed.  Therefore, the wording “CHARLOTTESVILLE, VA” is
primarily geographically descriptive of the goods and must be disclaimed. 
 
A “disclaimer” is a statement that applicant does not claim exclusive rights to an unregistrable component
of a mark. TMEP §1213. A disclaimer does not affect the appearance of the applied-for mark. See
TMEP §1213.10. 
 
A disclaimer does not physically remove the disclaimed matter from the mark, but rather is a written
statement that applicant does not claim exclusive rights to the disclaimed wording and/or design separate
and apart from the mark as shown in the drawing.  TMEP §§1213, 1213.10.
 
The following is the standard format used by the Office:
 

No claim is made to the exclusive right to use “BREWING COMPANY" and
"CHARLOTTESVILLE, VA” apart from the mark as shown.

 
TMEP §1213.08(a)(i); see In re Owatonna Tool Co., 231 USPQ 493 (Comm’r Pats. 1983).
 
 

CONSULTATION WITH TRADEMARK ATTORNEY RECOMMENDED
 
Because of the legal technicalities involved in this application, applicant may wish to hire an attorney s
pecializing in trademark or intellectual property law. For attorney referral information, applicant may
consult the American Bar Association’s Consumers’ Guide to Legal Help at
http://www.abanet.org/legalservices/findlegalhelp/home.cfmor a local telephone directory. The USPTO
cannot aid in the selection of an attorney.  37 C.F.R. §2.11. 
 
 
Only If Applicable - Examiner’s Amendment Recommended
 
Examiner’s Amendments cannot be issued for partial amendments. However, if all of the outstanding
issues can be resolved through an Examiner’s Amendment, the applicant is encouraged to respond to this
Office Action by amending the application in a telephone call with the examining attorney to expedite the
processing of the application. Generally, only the submission of arguments to overcome a substantive

http://www.abanet.org/legalservices/findlegalhelp/home.cfm


refusal or an informal requirement, a requirement for the submission of specimens, a particular document
or declaration, or the payment of a fee cannot be handled over the telephone.
 
Responding to Office Action
 
The USPTO applies the following legal authorities when processing a trademark and service mark
application: 
 

The Trademark Act of 1946;
The Trademark Rules of Practice;
Precedential court and Trademark Trial and Appeal Board decisions;
USPTO’s Trademark Manual of Examining Procedure (TMEP) (6th ed. 2009); and
USPTO’s Trademark Trial and Appeal Board Manual of Procedure (TBMP). 

 
15 U.S.C. §§1051 et seq.; 37 C.F.R. Parts 2, 3, 6, 7, 10, and 11; see TMEP intro., §§101, 107, 110. 
 
Official USPTO letters and notices sent to applicants generally refer to one or more of these legal
resources. Both the Trademark Act and the Trademark Rules of Practice can be viewed online at the
Trademarks’ Home Page athttp://www.uspto.gov/trademarks/index.jspby clicking on “Laws &
Regulations” on the left side of the screen. The TMEP is also available via the Home Page by clicking on
“Manuals, Guides, Official Gazette” on the left side of the screen. Trademark Trial and Appeal Board
decisions and the TBMP can be found at the website at
http://www.uspto.gov/trademarks/process/appeal/index.jsp.
 
Please note that applicant must explicitly address all issues raised in this Office Action. If the issues are
substantive refusals, the applicant may respond with arguments and evidence to overcome the refusal. To
respond to requirements/informalities the applicant must specifically request that changes to the record be
made.
 
There is no required format or form for responding to an Office Action. The Office recommends
applicants use the Trademark Electronic Application System (TEAS) to respond to Office Actions online
at http://www.uspto.gov/teas/index.html.
 
If applicant responds on paper via regular mail, applicant should include the following information on all
correspondence with the Office: (1) the name and law office number of the trademark examining attorney,
(2) the serial number and filing date of the application, (3) the date of issuance of this Office action, (4)
applicant’s name, address, telephone number and e-mail address (if applicable), and (5) the mark. 37
C.F.R. §2.194(b)(1); TMEP §302.03(a).
 
The Trademark Applications and Registrations Retrieval (TARR) database on the USPTO website at
http://tarr.uspto.govprovides detailed, up to the minute information about the status and prosecution
history of trademark/service mark applications and registrations. To access the TARR database, applicant
will need to provide an application serial number or registration number. The TARR database is available
24 hours a day, 7 days a week.
 
 
 

/Michael A. Wiener/
Trademark Attorney

http://www.uspto.gov/trademarks/index.jsp
http://www.uspto.gov/trademarks/process/appeal/index.jsp
http://tarr.uspto.gov/


Law Office 108
(T): (571) 272-8836
E-Mail (unofficial correspondence only):
michael.wiener@uspto.gov

 
TO RESPOND TO THIS LETTER:  Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp.  Please
wait 48-72 hours from the issue/mailing date before using the Trademark Electronic Application System
(TEAS), to allow for necessary system updates of the application.  For technical assistance with online
forms, e-mail TEAS@uspto.gov.  For questions about the Office action itself, please contact the assigned
trademark examining attorney.  E-mail communications will not be accepted as responses to Office
actions; therefore, do not respond to this Office action by e-mail.
 
All informal e-mail communications relevant to this application will be placed in the official
application record.
 
WHO MUST SIGN THE RESPONSE:  It must be personally signed by an individual applicant or
someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joint
applicants).  If an applicant is represented by an attorney, the attorney must sign the response. 
 
PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four months
using the Trademark Status and Document Retrieval (TSDR) system at http://tsdr.uspto.gov/.  Please keep
a copy of the TSDR status screen.  If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-
9199.  For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.
 
TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS:  Use the TEAS form at
http://www.uspto.gov/trademarks/teas/correspondence.jsp.
 
 

http://www.uspto.gov/trademarks/teas/response_forms.jsp
mailto:TEAS@uspto.gov
http://tsdr.uspto.gov/
mailto:TrademarkAssistanceCenter@uspto.gov
http://www.uspto.gov/trademarks/process/status/
http://www.uspto.gov/trademarks/teas/correspondence.jsp






















To: Three Notch'd Brewing Company, LLC (gkastendike@3notchedbrewing.com)

Subject: U.S. TRADEMARK APPLICATION NO. 85920112 - THREE NOTCH'D
BREWING COMPANY - N/A

Sent: 8/20/2013 5:52:12 PM

Sent As: ECOM108@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
 
 

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

 
USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 8/20/2013 FOR U.S. APPLICATION SERIAL NO. 85920112

 
Your trademark application has been reviewed. The trademark examining attorney assigned by the
USPTO to your application has written an official letter to which you must respond. Please follow these
steps:
 
(1) READ THE LETTER by clicking on thislink or goingto http://tsdr.uspto.gov/, entering your U.S.
application serial number, and clicking on “Documents.”
 
The Office action may not be immediately viewable, to allow for necessary system updates of the
application, but will be available within 24 hours of this e-mail notification. 
 
(2) RESPOND WITHIN 6 MONTHS (or sooner if specified in the Office action), calculated from
8/20/2013, using the Trademark Electronic Application System (TEAS) response form located at
http://www.uspto.gov/trademarks/teas/response_forms.jsp. 
 
Do NOT hit “Reply” to this e-mail notification, or otherwise e-mail your response because the
USPTO does NOT accept e-mails as responses to Office actions. 
 
(3) QUESTIONS about the contents of the Office action itself should be directed to the trademark
examining attorney who reviewed your application, identified below. 
 
/Michael A. Wiener/
Trademark Attorney
Law Office 108
(T): (571) 272-8836
E-Mail (unofficial correspondence only):
michael.wiener@uspto.gov

mailto:gkastendike@3notchedbrewing.com
http://tdr.uspto.gov/view.action?sn=85920112&type=OOA&date=20130820#tdrlink
http://tsdr.uspto.gov/
http://www.uspto.gov/trademarks/teas/response_forms.jsp


 
WARNING

 
Failure to file the required response by the applicable response deadline will result in the
ABANDONMENT of your application. For more information regarding abandonment, see
http://www.uspto.gov/trademarks/basics/abandon.jsp. 
 
PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION:  Private
companiesnot associated with the USPTO are using information provided in trademark applications to
mail or e-mail trademark-related solicitations. These companies often use names that closely resemble the
USPTO and their solicitations may look like an official government document. Many solicitations require
that you pay “fees.”  
 
Please carefully review all correspondence you receive regarding this application to make sure that you
are responding to an official document from the USPTO rather than a private company solicitation. All
official USPTO correspondence will be mailed only from the “United States Patent and Trademark
Office” in Alexandria, VA; or sent by e-mail from the domain “@uspto.gov.”  For more information on
how to handle private company solicitations, see
http://www.uspto.gov/trademarks/solicitation_warnings.jsp.
 
 

http://www.uspto.gov/trademarks/basics/abandon.jsp
http://www.uspto.gov/trademarks/solicitation_warnings.jsp


 

 

 

 

 

 

 

 

 

EXHIBIT 3 
 

Christopher Lohring v. THREE NOTCH’D BREWING COMPANY, LLC 

NOTICE OF OPPOSITION 

In Re Serial. No. 85/920112 

Opposition No.:_____________ 

 



To: Three Notch'd Beer And Brew Company (george.h.kastendike@gmail.com)

Subject: U.S. TRADEMARK APPLICATION NO. 85654200 - THREE NOTCH'D
BREWING COMPANY - N/A

Sent: 4/24/2013 6:38:56 AM

Sent As: ECOM106@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17
Attachment - 18
Attachment - 19
Attachment - 20
Attachment - 21
Attachment - 22
Attachment - 23
Attachment - 24

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

 
    U.S. APPLICATION SERIAL NO.            85654200
 
    MARK: THREE NOTCH'D BREWING COMPANY
 

 
        

*85654200*
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    CORRESPONDENT ADDRESS:
          THREE NOTCH'D BEER AND BREW COMPANY
          217 HUNTLEY AVE
          CHARLOTTESVILLE, VA 22903-2989
          
          

 
CLICK HERE TO RESPOND TO THIS LETTER:
http://www.uspto.gov/trademarks/teas/response_forms.jsp

 
 

 

    APPLICANT: Three Notch'd Beer And Brew Company
 

 
 

    CORRESPONDENT’S REFERENCE/DOCKET NO :
  
          N/A
    CORRESPONDENT E-MAIL ADDRESS: 
          george.h.kastendike@gmail.com

 

 
 

OFFICE ACTION
 

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO
MUST RECEIVE APPLICANT’S COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS
OF THE ISSUE/MAILING DATE BELOW.
 
ISSUE/MAILING DATE: 4/24/2013
 
THIS IS A FINAL ACTION.
 
This Office action is in response to applicant’s communication filed on March 30, 2013.
 
The refusal to register made pursuant to Section 2(d) of the Act is continued and made FINAL.  The
requirement for a disclaimer of “Brewing Company” has been satisfied and the Office has entered
the required disclaimer based upon applicant’s statement in the March 30, 2013, response.   It is
noted, that Serial No. 85/258822 has been abandoned and will not be cited as a bar to the
registration of this application
 
In any likelihood of confusion determination, two key considerations are similarity of the marks and
similarity or relatedness of the goods and/or services.  See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 1103, 192 USPQ 24, 29 (C.C.P.A. 1976); In re Iolo Techs., LLC, 95 USPQ2d 1498,
1499 (TTAB 2010); TMEP §1207.01; see also In re Dixie Rests. Inc., 105 F.3d 1405, 1406-07, 41
USPQ2d 1531, 1533 (Fed. Cir. 1997).  That is, the marks are compared in their entireties for similarities in
appearance, sound, connotation, and commercial impression.  In re Viterra Inc., 671 F.3d 1358, 1362, 101
USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting In re E. I. du Pont de Nemours & Co., 476 F.2d 1357,
1361, 177 USPQ 563, 567 (C.C.P.A. 1973)); TMEP §1207.01(b)-(b)(v).  Additionally, the goods and/or
services are compared to determine whether they are similar or commercially related or travel in the same
trade channels.  See Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1369-71, 101 USPQ2d
1713, 1722-23 (Fed. Cir. 2012); Herbko Int’l, Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1165, 64
USPQ2d 1375, 1381 (Fed. Cir. 2002); TMEP §1207.01, (a)(vi).
 
Here, the sole feature of the registered mark is NOTCH. Applicant’s mark is THREE NOTCH’D
BREWING COMPANY.  The applicant uses the sole feature of the registered mark in a predominant
manner that will result in the commercial impression left with the purchasing public of being for

http://www.uspto.gov/trademarks/teas/response_forms.jsp


“NOTCH’D.”  Slight differences in the sound of similar marks will not avoid a likelihood of confusion.
 In re Energy Telecomm. & Elec. Ass’n, 222 USPQ 350, 351 (TTAB 1983); see In re Viterra Inc., 671
F.3d 1358, 1367, 101 USPQ2d 1905, 1912 (Fed. Cir. 2012).
 
Although marks are compared in their entireties, one feature of a mark may be more significant or
dominant in creating a commercial impression.  See In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d
1905, 1908 (Fed. Cir. 2012); In re Nat’l Data Corp., 753 F.2d 1056, 1058, 224 USPQ 749, 751 (Fed. Cir.
1985); TMEP §1207.01(b)(viii), (c)(ii).  Greater weight is often given to this dominant feature when
determining whether marks are confusingly similar.  See In re Nat’l Data Corp., 753 F.2d at 1058, 224
USPQ at 751.
 
The addition of “Three” in front of NOTCH (‘D) does not change the commercial impression as between
the two marks at issue.  The mere addition of a term to a registered mark generally does not obviate the
similarity between the marks nor does it overcome a likelihood of confusion under Trademark Act Section
2(d).  See, e.g., In re Chatam Int’l Inc., 380 F.3d 1340, 71 USPQ2d 1944 (Fed. Cir. 2004); In re Toshiba
Med. Sys. Corp., 91 USPQ2d 1266 (TTAB 2009); In re El Torito Rests., Inc., 9 USPQ2d 2002 (TTAB
1988).  The only exceptions are when the matter common to the marks is merely descriptive or diluted,
and not likely to be perceived by purchasers as distinguishing source, or when the marks in their entireties
convey a significantly different commercial impression.  TMEP §1207.01(b)(iii); see, e.g., Shen Mfg. Co.
v. Ritz Hotel Ltd., 393 F.3d 1238, 73 USPQ2d 1350 (Fed. Cir. 2004); Citigroup Inc. v. Capital City Bank
Grp., Inc., 94 USPQ2d 1645 (TTAB 2010); In re Shawnee Milling Co., 225 USPQ 747 (TTAB 1985); In
re S.D. Fabrics, Inc., 223 USPQ 54 (TTAB 1984).
 
Furthermore, “notch” is defined by the dictionary as “a V-shaped cut or indentation; nick, to score or
achieve, the team notched up its fourth win.” See attachment.   So not only do these words look, appear
and sound alike but they have the same meaning and are different forms of the same word.  
 
Disclaimed matter is typically less significant or less dominant when comparing marks.  See In re Dixie
Rests., Inc., 105 F.3d 1405, 1407, 41 USPQ2d 1531, 1533-34 (Fed. Cir. 1997); In re Nat’l Data Corp.,
753 F.2d 1056, 1060, 224 USPQ 749, 752 (Fed. Cir. 1985); TMEP §1207.01(b)(viii), (c)(ii).
 
Thus, where the goods are the same “beer” and “beer, ale, lager, stout and porter” confusion is likely
between the marks at issue as to International Class 32.
 
The trademark examining attorney has attached evidence from the USPTO’s X-Search database
consisting of a number of third-party marks registered for use in connection with the same or similar
goods and/or services as those of both applicant and registrant in this case. This evidence shows that the
goods and/or services listed therein, namely “brewery services” and “beer, ale, lager, stout and porter,”
are of a kind that may emanate from a single source under a single mark. See In re Anderson, 101
USPQ2d 1912, 1919 (TTAB 2012);In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB
1993); In re Mucky Duck Mustard Co., 6 USPQ2d 1467, 1470 n.6 (TTAB 1988); TMEP §1207.01(d)(iii).
 
Accordingly, where the marks at issue are so similar, confusion is likely between the marks at issue
pursuant to Section 2(d) of the Act as to International Class 40 as well.
 
The USPTO applies the following legal authorities when processing a trademark and/or service mark
application: 
 

The Trademark Act of 1946, as amended
The Trademark Rules of Practice, as amended



Precedential court and Trademark Trial and Appeal Board decisions
The USPTO’s Trademark Manual of Examining Procedure (TMEP), as periodically updated
The USPTO’s Trademark Trial and Appeal Board Manual of Procedure(TBMP), as periodically
updated 

 
See 15 U.S.C. §§1051 et seq.; 37 C.F.R. pts. 2, 3, 6, 7, 10, 11; TMEP intro., §§101, 107, 110. 
 
Official USPTO letters and notices sent to applicants generally refer to one or more of these legal
resources. Both the Trademark Act and Trademark Rules of Practice can be viewed online at
http://www.uspto.gov/trademarks/law/index.jsp. The TMEP is available online at
http://www.uspto.gov/trademarks/resources/index.jspand the TBMP and Trademark Trial and Appeal
Board decisions are available online at http://www.uspto.gov/trademarks/process/appeal/index.jsp.
 
Applicant must respond within six months of the date of issuance of this final Office action or the
application will be abandoned.  15 U.S.C. §1062(b); 37 C.F.R. §2.65(a).  Applicant may respond by
providing one or both of the following:
 

(1)  A response that fully satisfies all outstanding requirements;
 

(2)  An appeal to the Trademark Trial and Appeal Board, with the appeal fee of $100 per class.
 
37 C.F.R. §2.64(a); TMEP §714.04; see 37 C.F.R. §2.6(a)(18); TBMP ch. 1200.
 
In certain rare circumstances, an applicant may respond by filing a petition to the Director pursuant to 37
C.F.R. §2.63(b)(2) to review procedural issues.  37 C.F.R. §2.64(a); TMEP §714.04; see 37 C.F.R.
§2.146(b); TBMP §1201.05; TMEP §1704 (explaining petitionable matters).  The petition fee is $100.  37
C.F.R. §2.6(a)(15).
 
TEAS PLUS APPLICANTS MUST SUBMIT DOCUMENTS ELECTRONICALLY OR SUBMIT
FEE:  Applicants who filed their application online using the reduced-fee TEAS Plus application must
continue to submit certain documents online using TEAS, including responses to Office actions.  See 37
C.F.R. §2.23(a)(1).  For a complete list of these documents, see TMEP §819.02(b).  In addition, such
applicants must accept correspondence from the Office via e-mail throughout the examination process and
must maintain a valid e-mail address.  37 C.F.R. §2.23(a)(2); TMEP §§819, 819.02(a).  TEAS Plus
applicants who do not meet these requirements must submit an additional fee of $50 per international class
of goods and/or services.  37 C.F.R. §2.6(a)(1)(iv); TMEP §819.04.  In appropriate situations and where
all issues can be resolved by amendment, responding by telephone to authorize an examiner’s amendment
will not incur this additional fee.
 
 
 

/Edward Nelson/
Edward Nelson
Trademark Attorney
Law Office 106
(571) 272-9202
Edward.Nelson@USPTO.gov

 
TO RESPOND TO THIS LETTER:  Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp.  Please

http://www.uspto.gov/trademarks/law/index.jsp
http://www.uspto.gov/trademarks/resources/index.jsp
http://www.uspto.gov/trademarks/process/appeal/index.jsp
http://www.uspto.gov/trademarks/teas/response_forms.jsp


wait 48-72 hours from the issue/mailing date before using the Trademark Electronic Application System
(TEAS), to allow for necessary system updates of the application.  For technical assistance with online
forms, e-mail TEAS@uspto.gov.  For questions about the Office action itself, please contact the assigned
trademark examining attorney.  E-mail communications will not be accepted as responses to Office
actions; therefore, do not respond to this Office action by e-mail.
 
All informal e-mail communications relevant to this application will be placed in the official
application record.
 
WHO MUST SIGN THE RESPONSE:  It must be personally signed by an individual applicant or
someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joint
applicants).  If an applicant is represented by an attorney, the attorney must sign the response. 
 
PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four months
using the Trademark Status and Document Retrieval (TSDR) system at http://tsdr.uspto.gov/.  Please keep
a copy of the TSDR status screen.  If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-
9199.  For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.
 
TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS:  Use the TEAS form at
http://www.uspto.gov/trademarks/teas/correspondence.jsp.
 
 

mailto:TEAS@uspto.gov
http://tsdr.uspto.gov/
mailto:TrademarkAssistanceCenter@uspto.gov
http://www.uspto.gov/trademarks/process/status/
http://www.uspto.gov/trademarks/teas/correspondence.jsp


















































To: Three Notch'd Beer And Brew Company (george.h.kastendike@gmail.com)

Subject: U.S. TRADEMARK APPLICATION NO. 85654200 - THREE NOTCH'D
BREWING COMPANY - N/A

Sent: 4/24/2013 6:38:57 AM

Sent As: ECOM106@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
 
 

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

 
USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 4/24/2013 FOR U.S. APPLICATION SERIAL NO. 85654200

 
Your trademark application has been reviewed. The trademark examining attorney assigned by the
USPTO to your application has written an official letter to which you must respond. Please follow these
steps:
 
(1) READ THE LETTER by clicking on thislink or goingto http://tsdr.uspto.gov/, entering your U.S.
application serial number, and clicking on “Documents.”
 
The Office action may not be immediately viewable, to allow for necessary system updates of the
application, but will be available within 24 hours of this e-mail notification. 
 
(2) RESPOND WITHIN 6 MONTHS (or sooner if specified in the Office action), calculated from
4/24/2013, using the Trademark Electronic Application System (TEAS) response form located at
http://www.uspto.gov/trademarks/teas/response_forms.jsp. 
 
Do NOT hit “Reply” to this e-mail notification, or otherwise e-mail your response because the
USPTO does NOT accept e-mails as responses to Office actions. 
 
(3) QUESTIONS about the contents of the Office action itself should be directed to the trademark
examining attorney who reviewed your application, identified below. 
 
/Edward Nelson/
Edward Nelson
Trademark Attorney
Law Office 106
(571) 272-9202
Edward.Nelson@USPTO.gov

mailto:george.h.kastendike@gmail.com
http://tdr.uspto.gov/view.action?sn=85654200&type=OOA&date=20130424#tdrlink
http://tsdr.uspto.gov/
http://www.uspto.gov/trademarks/teas/response_forms.jsp


 
WARNING

 
Failure to file the required response by the applicable response deadline will result in the
ABANDONMENT of your application. For more information regarding abandonment, see
http://www.uspto.gov/trademarks/basics/abandon.jsp. 
 
PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION:  Private
companiesnot associated with the USPTO are using information provided in trademark applications to
mail or e-mail trademark-related solicitations. These companies often use names that closely resemble the
USPTO and their solicitations may look like an official government document. Many solicitations require
that you pay “fees.”  
 
Please carefully review all correspondence you receive regarding this application to make sure that you
are responding to an official document from the USPTO rather than a private company solicitation. All
official USPTO correspondence will be mailed only from the “United States Patent and Trademark
Office” in Alexandria, VA; or sent by e-mail from the domain “@uspto.gov.”  For more information on
how to handle private company solicitations, see
http://www.uspto.gov/trademarks/solicitation_warnings.jsp.
 
 

http://www.uspto.gov/trademarks/basics/abandon.jsp
http://www.uspto.gov/trademarks/solicitation_warnings.jsp
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