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INTRODUCTION

Opposer’s brief spills much ink attempting to obscure its refusal to produce meaningful discovery on
topics fundamental to Flipagram’s defenses. Opposer’s discovery responses have routinely defined away the
primary purpose of Flipagram’s request, or simply stonewalled with boilerplate objections. After months of
conferring, Opposer has not complied with its obligations. Even now — having finally supplemented its
answers in the face of Flipagram’s motion — Opposer falls far short of responding fully. Its answers do not
provide meaningful information, but rather the illusion of information.

Opposer’s boilerplate objections lack merit. For example, Opposer objected to every one of the
requests here as “vague and ambiguous” or “overbroad and unduly burdensome” (or both), but has not even
attempted to satisfy its burden of establishing that claim. Opposer did not “pause and consider” its objections
as required by the Code; instead, it objected “reflexively—but not reflectively—and without a factual basis.”
Mancia v. Mayflower Textile Serv. Co., 253 F.R.D. 354, 358 (D. Md. 2008).

The Board should order Opposer to answer fully, so that the parties can proceed with merits.

ARGUMENT

I. This Discovery Dispute Is Ripe for Adjudication.

Opposer’s argument that Flipagram failed to meet and confer adequately prior to filing the motion is
wrong. Flipagram conferred with Instagram regarding its insufficient discovery responses for over three months.
(Declaration of Naomi Jane Gray In Support of Motion to Compel (“Gray Decl.”) {{ 4-19.) Flipagram specified
the deficiencies in Opposer’s responses in painstaking detail, documented over extensive letters and emails. (/d. |
4-7,11, 14, 15, 18, 19 and Exhibits E, F, G H, I, J, K, L, R.) Flipagram engaged Opposer in no fewer than six
separate phone conference —one of which lasted three hours—walking through the deficiencies again. (Id. {{ 5,

8.) A cursory review of the correspondence and declarations supporting this briefing makes these facts clear."

! Opposer’s reliance on Hot Tamale Mama ... and More, LLC, v. SF Investments, Inc., 110 U.S.P.Q.2d 1080
(TTAB 2014), is inapposite. There, the applicant’s counsel engaged in a single email exchange with the
opposer’s counsel before moving to compel. The Board held that that “it was incumbent upon applicant to
make at least one additional inquiry” before moving to compel. Id. at ¥2-3. Moreover, the applicant’s motion
failed to demonstrate any disagreement between the parties as to the responses — an independent ground for
denying the motion. Id.
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Nor is it relevant that Opposer promised vaguely to provide certain materials “after the first of the year.”
(Gray Decl. { 12.) Opposer had already made promises of a December 18 production, which it withdrew. (Id. |
11, 14-15 and Exhs. H, I.) Further, Opposer declined to explain even what it would produce or what disputes it
would resolve. (Id. | 13.) Flipagram is not required to wait indefinitely for a supplementation of uncertain scope
in order to move to compel. See Thalheim v. Eberheim, 124 ER.D. 34, 35 (D. Conn. 1988) (responder cannot
serve “inadequate responses, forcing requesting party to file motion, and only then to come forward with ‘amended
answers’ that easily could have been supplied in first instance”).

It is likewise meritless to suggest that the Board should deny Flipagram’s motion because Opposer hopes
one day to file a Motion for Judgment on the Pleadings. A party cannot refuse to produce requested information
simply because it relates to a defense on which the party believes it will prevail. Heller v. City of Dallas, 303
FR.D. 466, 489 (N.D. Tex. 2014).”

IL. Legal Standard

Opposer incorrectly suggests that the December 1, 2015 amendment to Rule 26 alters the burden of proof
by imposing a new “proportionality” requirement. In fact, proportionality has always been embedded in the
federal discovery rules. Fed R. Civ. Proc. 26 (2015 Advisory Committee Notes).” Carr v. State Farm Mut. Auto.
Ins. Co., 93 Fed.R.Serv.3d 483 (N.D. Tex. Dec. 7, 2015) (The amendments “do not alter the basic allocation of the
burden on the party resisting discovery to ... specifically object and show that the requested discovery does not fall
within Rule 26(b)(1)'s scope ... [or that it] would impose an undue burden or expense”). An objecting party
“cannot rely on some generalized objections, but must show specifically how each request is burdensome ... by
submitting affidavits or some detailed explanation as to the nature of the claimed burden.” Id. (emphasis added);
McLeod, Alexander Powel & Apffel P.C. v. Quarles, 894 F.2d 1482, 1485 (5th Cir. 1990); Heller, supra, 303 ER.D.

at 490-91 (awarding sanctions for failure to do so).

* In any event, such a motion would fail because: (1) proceedings are suspended under the court’s February 1,
2016 Order; (2) it would amount to an untimely motion for consideration of Opposer’s Motion to Strike; and
(3) Opposer never seriously considered filing it in the 9 months since the pleadings have closed.

? The Committee Notes expressly provide that the amendment “does not place on the party seeking discovery
the burden of addressing all proportionality considerations,” and explains that “[a] party claiming undue
burden or expense ordinarily has far better information—perhaps the only information—with respect to that
part of the determination.”

-
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1. Opposer Must Respond to Flipagram’s Interrogatory Nos. 1-2 and
Request for Production No. 3.

These requests target Opposer’s longstanding awareness of the existence of Flipagram through
Flipagram’s use of the Instagram API. They are not moot. After months of discussions, Opposer provided a
total of four internal messages, “evidencing” only its awareness of Flipagram, not its use of Instagram’s APL
(Reply Declaration of Naomi Jane Gray in Further Support of Flipagram’s Motion to Compel Further
Responses to Its First and Second Sets of Requests for Production and Interrogatories, and Motion to Test
Sufficiency of Responses to Flipagram’s First and Second Sets of Requests For Admission (“Gray Reply
Decl.”) Exh. A.).

Opposer does not seriously dispute the relevance of these requests. Opposer’s inaction despite its
longstanding awareness of Flipagram supports the conclusion that: (1) there is no likelihood of confusion;’ (2)
Opposer’s expressly consented to Flipagram’s adoption of its mark;°® and (3) Opposer’s current about-face
offends equitable principles. Cf. Elec. Information Pubs., Inc. v. C-M Periodicals, Inc., 163 U.S.P.Q. 624
(N.D. III. 1969) (attempt to monopolize admittedly generic term through false registration held unclean hands).

Opposer’s boilerplate objections lack merit. Opposer fails to establish why the requests are overly
broad or unduly burdensome,’ or to provide detail why the commonplace terms “aware” (which Opposer uses

in its own requests), “first awareness,” and “used Instagram’s API” are vague and ambiguous. Heller, supra,

* Opposer’s post-motion supplementation mooted RFP No. 12 and the interrogatories concerning RFA Nos. 26
and 32 (as requested via Interrogatory No. 7). All other requests, however, are not moot as Opposer claims.
A reference guide to Opposer’s mootness claims is annexed as Exhibit A to the Gray Reply Declaration.

> In re E.I du Pont de Nemours & Co., 476 F.2d 1357, 1361 (C.C.P.A. 1973)) (delay of prior mark owner
indicated lack of confusion).

® Richdel, Inc. v. Mathews Co., 190 USPQ 37, 41 (TTAB 1976) (expressly consenting to a party’s trademark
use precludes objecting to the party’s subsequent trademark application). Opposer argues that Richdel did not
suggest that “knowledge, standing alone, constitutes consent.” (Opp. 8.) This argument is a straw man.
Whether knowledge alone constitutes consent is irrelevant to whether such information is discoverable in
support of this defense. FRCP 26(b)(1).

7 The closest Opposer comes is suggesting that the requests would require Opposer to “survey all past and
present employees.” (Opp. p. 8.) But as Flipagram advised Opposer, a corporate party need only search
sources within its possession, custody or control, where information is reasonably likely to be located. Fed. R.
Civ. P. 34(a)(1); see also Mot. p. 8; Gray Decl. Exh. C p. 1; Exh. D p. 1.)
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303 F.R.D. at 488-491.® Similarly, Opposer’s privilege objection does not excuse it from providing non-
privileged information. To the extent that responsive information is privileged, Opposer must log it in a

privilege log under Rule 26(b)(5)(A). Id. at 486.

Iv. Opposer Must Respond to Flipagram’s Interrogatory Nos. 3-4
and Requests for Production Nos. 11, 32, 49.

These requests target admissions that Opposer made in its legal disputes concerning similar third-party
trademarks — including the photo slideshow software SHOWMEGRAM, with whom Opposer settled. RFP Nos.
11 and 49 are not moot because Opposer’s “answer” defined away the very content most likely to reveal an
admission. For example, it refused to provide its settlement agreement with SHOWMEGRAM, or any other
documents save a “sample” of its self-serving cease-and-desist letters and publicly filed Opposition notices. (Gray
Reply Decl. Exh. A.) A cease-and-desist letter is the least likely document to contain an admission.

Opposer makes no factual showing regarding burdensomeness, and the requests are relevant to central
defenses. Heller, supra, 303 ER.D. at 490. Opposer’s communications with third parties regarding its rights in
the INSTAGRAM mark (RFP No. 32) are relevant to the defenses of consent and unclean hands because they
reveal admissions regarding the scope of Opposer’s rights. When Opposer began enforcing its claimed rights
(Interrogatory Nos. 3-4) is relevant to Flipagram’s defenses of consent and unclean hands, as well as the strength
of Opposer’s mark. For example, Opposer’s decision not to assert any rights in GRAM-formative marks until long
after Flipagram’s founding supports the conclusion that (1) Opposer does not believe such marks are confusing; (2)
Opposer did indeed consent to Flipagram’s mark; and (3) changing its position now would be inequitable.

Though Opposer claims to satisfy its obligations with “representative samples,” such samples are
permitted only where the number of documents involved is such that it would place an undue burden on the
answering party to provide every requested document. Bison Corp. v. Perfecta Chemie B.V., 4 USPQ.2d 1718

(TTAB 1987). Opposer has failed to establish such facts. Heller, supra, 303 FER.D. at 490. Further, Opposer

¥ Miss America Pageant v. Petite Productions, Inc., 17 U.S.P.Q.2d 1067 (TTAB 1990) is inapposite. There,
the requests sought the “date, geographical location, and contestant qualification requirements for each contest
sponsored under the involved mark since the date of first use.” Where the opposer had been sponsoring
contests for a period of 70 years, and the applicant had only been doing so for two to three years, the Board
limited the applicant’s requests to the ten-year period following first use. Id. The holding does not apply here,
since Opposer admits that it has only used its mark since 2010. (D.N. 1 1.) Opposer fails to explain why it
would be unduly burdensome to search for responsive documents spanning a five-year period.

4-
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refuses to agree to any sampling methodology or identify the sources of responsive material so that Flipagram
could even propose one. (Gray Decl. { 17(b) and Exh. R pp. 2, 11-12.) Indeed, Opposer’s refusal to include

“INSTA” documents makes clear that its samples will not be “representative” at all. (Gray Decl. | 17((:).)9

V. Opposer Must Respond to Flipagram’s Interrogatory No. 5
and Request for Production No. 31.

These requests target Opposer’s affirmative efforts to promote, and encourage the development of, the
GRAM- and INSTA-formative trademarks of third-party software makers. Opposer’s promotion of a field of such
marks undermines the strength of Opposer’s mark and hems in its scope of protection. See, e.g., Miss World (UK)
Ltd. v. Mrs. America Pageants, Inc., 8 U.S.P.Q.2d 1237, 1241 (9th Cir. 1988) (“In such a crowd, customers will not
likely be confused ....”). It also constitutes a admission that such marks are not confusingly similar. Richdel,
supra, 190 USPQ at 41 (explaining “acquiescence and consent to use is, in essence, an admission that the
subsequent party’s use ... is not likely to cause confusion”)."

RFP No. 31 is not moot, as Opposer claims, because Opposer answered it by promising to provide a null
set of documents. (Gray Reply Decl. Exh. A ); Peterson Decl. Exh. 7 p. 59.) Opposer has not established that the
term “Promote” is fatally vague and ambiguous. Heller, supra, at 491-92 (objecting party must explain the
specific vagueness, exercise “common sense,” and answer clarified terms as needed). Flipagram defined this
term; Opposer’s assertion to the contrary is incorrect.''  Id. (sanctions awarded because requests were not utterly

“incapable of reasonable interpretation”).

? Opposer itself made “INSTA” material relevant based on its claims in this case and in its own discovery
requests. (Mot. at 10-11.) Further, Opposer has presumably collected such material already given its ongoing
disputes with third parties such as INSTAPRINTS. (Gray Reply Decl. Exh. C.)

"9 CBS, Inc. v. Morrow, 708 F.2d 1579 (Fed. Cir. 1983) supports Flipagram. The court found likely confusion
notwithstanding the opposer’s entry into a single agreement with a third party allowing the use of the mark
THINKER TOYS (and design) on a retail store. However, it did not state that the agreement could not
constitute evidence of consent because it was a third-party agreement rather than an agreement between the
parties to the dispute. To the contrary, the court considered the existence of the agreement and its impact on
the issues in dispute. Accordingly, Morrow indicates the opposite of what Opposer contends: a trademark
owner’s agreements relating to third-party trademark use are relevant to registrability.

' “>Promote’ means to draw positive attention to something in an public medium, or to publicly encourage its
growth, progress, adoption or sales. To ‘Promote’ specifically includes featuring Third Parties on Your blog,
as described in paragraph 14 of your Counterclaim Answer.” (Peterson Decl. Exh. 1 p. 3 {| 17 (emphasis
added); Gray Reply Decl. Exh. B (incorporating definitions from first set of interrogatories into first set of
requests for production).
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VI Opposer Must Respond to Flipagram’s Interrogatory No. 6
and Request for Production No. 23.

These requests target the fact that Opposer granted many third-party developers access to its APL, even
though they were actively using GRAM- or INSTA-formative marks. Opposer’s behavior undermines the strength
of Opposer’s mark, hems in its scope of protection, and constitutes an admission that such marks are not
confusingly similar. Miss World, supra, U.S.P.Q.2d at 1241; Richdel, supra, 190 USPQ at 41. Opposer sets forth
no facts supporting its boilerplate claim of burdensomeness, such as the potential number of users or location of
responsive information.

VII. Opposer’s Post-Motion Supplementation Did Not Moot Interrogatory No. 7.

This request targets Opposer’s basis for refusing to admit certain Requests for Admission that are not
reasonably subject to dispute (RFA Nos. 5, 6, 24, 26, 32). Because Opposer did not answer the question posed in
RFA Nos. 5 and 6 (See Mot. Test Sufficiency, pp. 10-11), Opposer’s corresponding interrogatory answers are
improper and must be supplemented. Similarly, in RFP No. 24, Opposer denied that as of its claimed first use
date, the Instagram Mark had not yet acquired secondary meaning for each of the services listed in its trademark
registration. Flipagram seeks Opposer’s basis for that denial, because evidence suggests that Opposer was not in
fact providing certain claimed services as of that date (e.g., “providing a website that allows users the ability to
upload photographs™). (Declaration of Berenice Avila in Support of Flipagram’s Motion to Compel Further
Responses to Its First and Second Sets of Requests for Production and Interrogatories, and Motion to Test
Sufficiency of Responses to Flipagram’s First and Second Sets of Requests for Admission (“Avila Decl.”) Exh. F.)
Opposer, however, has only agreed to produce documents “evidencing widespread consumer recognition” of the
mark. (Gray Reply Decl. Exh. A; Peterson Decl. Exh. 7 at pp. 29-30.) These answers are not moot.

VIII. Opposer Must Respond to Flipagram’s Request for Production Nos. 24, 33-36, 38.

These requests target Opposer’s communications and agreements with third parties using similar or
identical trademarks. There is no question that trademark licensing agreements, whether incoming or outgoing
(RFP Nos. 33 & 34), are relevant because they may admit limitations on Opposer’s trademark rights. See, e.g.,
Johnston Pump/General Valve Inc. v. Chromalloy American Corp., 10 U.S.P.Q.2d 1671, 1675 (TTAB 1988).
Similarly, Opposer cannot seriously dispute that components of its INSTAGRAM Marks are derivative of pre-

existing marks by Polaroid, Kodak, and Hipstamatic. (Mot. Test Sufficiency pp. 16-17.) Flipagram is entitled to
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see trademark agreements with these entities (RFP 36), and any other trademark co-existence agreements (RFP
35), in which Opposer may admit limitations on its rights. Id.

Opposer asserts more boilerplate objections, such as vagueness and burdensomeness, but provides no
detail or factual support. Heller, supra, at 491-92. In any event, such objections, if valid, would only allow
Opposer to provide a narrower “‘common sense” answer; they would not support a refusal to respond entirely, as
Opposer has done here. Id. (“[T]o clarify its answers, the responding party may include any reasonable
definition.”); McCoo v. Denny’s, Inc., 192 ER.D. 675, 697 (D. Kan. 2000); United States ex rel. Englund v. Los
Angeles, 235 ER.D. 675, 684 (E.D. Cal. 2006) (“‘A party may not avoid responding based on technicalities”). RFP
No. 38 is not moot because Opposer has limited its response to self-serving documents, defining away the material

most likely to reveal an admission. (Gray Reply Decl. Exh. A.)

IX. Opposer Must Respond to Flipagram’s Interrogatory Nos. 12 and 13
and Request for Production No. 29.

These requests target Opposer’s failure to impose any quality control measures over its licensees and users
of the Instagram API. These requests are central to Flipagram’s defense of naked licensing due to its failure to
control the quality of licensed products effects an abandonment of the trademark.

They are not moot because Opposer still refuses to identify its quality control measures for its trademark
licensees comprehensively. Instead, it provides evasive answers. Its response to Interrogatory No. 13 does not
identify any specific quality control measure (Mot. p. 15.) Further, Opposer limits its response to RFP No. 29 to
“samples” of its enforcement materials (which do not relate to licensee control and are therefore nonresponsive),
and it refuses outright to answer Interrogatory No. 12. Opposer’s boilerplate ambiguity objection fails to satisfy its
burden, and in any event would not excuse it from responding entirely. Heller, supra, 303 FR.D. at 486; McCoo,

supra, 192 FER.D. at 694.

X. Opposer Must Respond to Flipagram’s Interrogatory No. 14
and Request for Production No. 8.

These requests target the conceptual weakness of Opposer’s mark, which is directly relevant to likelihood
of confusion analysis. Philip A. Hunt Co. v. Eastinan Kodak Co., 140 F.2d 166, 168 (C.C.P.A. 1944) (GRAPH-O-

LITH not confusingly similar to KODALITH because suffix “-lith” is understood as an abbreviation of
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‘lithography”). Contrary to Opposer’s claims, Opposer’s own understanding of the meaning of the mark it
selected is competent evidence of the meaning that mark actually conveys. Cf. Worthington Foods, Inc. v. Kellogg
Co., 732 F. Supp. 1417, 14 U.S.P.Q.2d 1577 (S.D. Ohio 1990) (analyzing the “word segment which conveys the
suggestion of healthiness which the plaintiff intends”) (emphasis added). Opposer essentially concedes that its
other boilerplate objections are meritless, and in any event has not sustained its burden of supporting them with
facts.

XI. Opposer Must Respond to Flipagram’s Requests for Production Nos. 1-2.

These requests target Opposer’s non-privileged communications about or with Flipagram. They are
relevant because Opposer’s internal discussions about Flipagram are likely to reveal admissions supporting
Flipagram’s unclean hands and consent defenses. Opposer’s answer to RFP No. 1 excludes the very documents
most likely to contain admissions, and Opposer outright refuses to answer RFP No. 2. Flipagram provided
concrete examples of the highly relevant admissions that would be excluded. (Mot. at 17.) Opposer does not
address, let alone contest, this relevance. (Opp. at 20.) Further, Opposer makes no showing that it would be
burdensome to produce such materials. To the contrary, if Opposer had no awareness of Flipagram until its
trademark concerns first emerged in August 2013 (as Opposer implies in its discovery responses), then there is no

burden to responding fully.

XII. Opposer Must Respond to Flipagram’s Request for Production
Nos. 4-5, 9, 39, 40, 42.

These requests target Opposer’s claimed goods and services. Opposer’s actual use of the Instagram Marks
for specific goods and services is directly relevant to the du Pont likelihood of confusion analysis. Further, failure
to use a mark in commerce in connection with goods and services covered by the registration is a ground for
cancellation of the mark. 15 U.S.C. § 1064.

Regarding RFP No. 4, the “specimens of use” from Opposer’s trademark file wrappers are insufficient
because they do not provide evidence of use for each of the claimed goods and services. Regarding RFP No. 5,
evidence of Opposer’s first use date for each claimed good and service matters because the evidence already
suggests that Opposer was not in fact providing certain of its claimed services as of its claimed first use date (e.g.,

“providing a website that allows users the ability to upload photographs™). (Avila Decl. Exh. F.)
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As to Opposer’s user metrics (RFP Nos. 39, 40, and 42), Opposer concedes relevance by requesting nearly
identical information itself. (Gray Decl. Exh. O, p. 15.) Opposer serves up various boilerplate objections
(confidential, overbroad, burdensome “to the extent” certain facts prove to be true), but fails to carry its burden by
providing any specific evidence. Further, the “publicly available information” Opposer claims to have produced
appears to be simply a clipping of an infographic estimate from a news article. (Gray Reply Decl. Exh. E.)
Opposer’s own detailed information is needed because it provides more, and likely more accurate, information
than a random news article estimate. Opposer tacitly admits as much when it says that it does not “share [its]
numbers with anybody.” (Gray Decl.  17(e).)

XIII. Opposer’s Post-Motion Supplementation Did Not Moot Request for Production Nos. 15-20.

Opposer’s supplemental response states that it is “not aware” of documents. Gray Reply Decl. Exh. B.
This is insufficient. Heller, supra, 303 FER.D. at 487 (“In responding to [Rule 34] discovery requests, a reasonable
inquiry must be made, and if no responsive documents or tangible things exist, responding party should so state
with sufficient specificity to allow the court to determine whether the party made a reasonable inquiry and

exercised due diligence.”) (citations omitted).

XIV. Opposer Must Respond to Flipagram’s Interrogatory No. 18
and Request for Production Nos. 46, 51.

These requests probe facts regarding Opposer’s API Terms of Use, which previously gave explicit
permission for Flipagram and others to incorporate either “Insta” or “Gram” in their names. They are relevant to
Flipagram’s claims that: (1) Opposer does not consider GRAM-formative marks to be confusingly similar to
INSTAGRAM; (2) consistent with this longstanding position, Opposer expressly consented to Flipagram’s
adoption of its FLIPAGRAM mark; (3) Flipagram “reasonably relied” upon Opposer’s consent (which Opposer
contends is an element; Opp. at 12); and (4) in seeking to reverse this position, Opposer has acted inequitably and
with unclean hands.

The motion is not moot as to RFP No. 46 because Opposer has only agreed to provide self-serving
enforcement documents. (Gray Reply Decl. Exh. A.) For RFP No. 51, Opposer still refuses outright to respond,
apparently claiming vagueness. (Opp. at 23.) Again, this claim is belied by Opposer’s own similar requests (Mot.

at 23), and in any event it is not a basis to refuse outright.
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XV. Opposer Must Respond to Flipagram’s Request for Production Nos. 48.

This request targets the fact that Opposer did not raise a trademark dispute until after Opposer began
expanding into a market in which it might compete with Flipagram: video support. (Avila Decl. Exh. G) It is
relevant to unclean hands. Opposer fails to prove its boilerplate objections.

XVI. Opposer Must Provide Verified Responses to All of Flipagram’s Interrogatories.

Opposer concedes it must serve Interrogatory verifications, but even now — months after they were due,
and after Flipagram moved to compel — it has still failed to do so. Cf. Thalheim v. Eberheim, supra, 124 FR.D. at
35.

CONCLUSION

For the foregoing reasons, the Board should grant Flipagram’s motion.

Dated: February 29, 2016 Respectfully submitted,

HARVEY SISKIND LLP

/Naomi Jane Gray/

By: Naomi Jane Gray
Attorneys for Applicant/Petitioner
FLIPAGRAM, INC.
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CERTIFICATE OF TRANSMISSION

I hereby certify that a true and correct copy of the REPLY MEMORANDUM IN FURTHER
SUPPORT OF MOTION TO COMPEL FURTHER RESPONSES TO FLIPAGRAM’S FIRST AND
SECOND SETS OF REQUESTS FOR PRODUCTION AND INTERROGATORIES; REPLY
DECLARATION OF NAOMI JANE GRAY IN FURTHER SUPPORT OF FLIPAGRAM’S MOTION TO
COMPEL FURTHER RESPONSES TO ITS FIRST AND SECOND SETS OF REQUESTS FOR
PRODUCTION AND INTERROGATORIES, AND MOTION TO TEST SUFFICIENCY OF RESPONSES
TO FLIPAGRAM’S FIRST AND SECOND SETS OF REQUESTS FOR ADMISSION; AND
DECLARATION OF BERENICE AVILA IN SUPPORT OF FLIPAGRAM’S MOTION TO COMPEL
FURTHER RESPONSES TO ITS FIRST AND SECOND SETS OF REQUESTS FOR PRODUCTION AND
INTERROGATORIES, AND MOTION TO TEST SUFFICIENCY OF RESPONSES TO FLIPAGRAM’S
FIRST AND SECOND SETS OF REQUESTS FOR ADMISSION (Opposition No. 91217238) is being

electronically transmitted to the Trademark Trial and Appeal Board on February 29, 2016.

/Naomi Jane Gray /

Naomi Jane Gray
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CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the REPLY MEMORANDUM IN FURTHER
SUPPORT OF MOTION TO COMPEL FURTHER RESPONSES TO FLIPAGRAM’S FIRST AND
SECOND SETS OF REQUESTS FOR PRODUCTION AND INTERROGATORIES; REPLY
DECLARATION OF NAOMI JANE GRAY IN FURTHER SUPPORT OF FLIPAGRAM’S MOTION TO
COMPEL FURTHER RESPONSES TO ITS FIRST AND SECOND SETS OF REQUESTS FOR
PRODUCTION AND INTERROGATORIES, AND MOTION TO TEST SUFFICIENCY OF RESPONSES
TO FLIPAGRAM’S FIRST AND SECOND SETS OF REQUESTS FOR ADMISSION; AND
DECLARATION OF BERENICE AVILA IN SUPPORT OF FLIPAGRAM’S MOTION TO COMPEL
FURTHER RESPONSES TO ITS FIRST AND SECOND SETS OF REQUESTS FOR PRODUCTION AND
INTERROGATORIES, AND MOTION TO TEST SUFFICIENCY OF RESPONSES TO FLIPAGRAM’S
FIRST AND SECOND SETS OF REQUESTS FOR ADMISSION (Opposition No. 91217238) was served
on Opposer via first-class mail, postage prepaid, on February 29, 2016 addressed to:

Bobby Ghajar, Esq.

Pillsbury Winthrop Shaw Pittman LLP

725 S. Figueroa St., Suite 2800
Los Angeles, CA 90017

/Cynthia Lee/
Cynthia Lee
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HARVEY SISKIND LLP

D. PETER HARVEY (CA SBN 55712)
pharvey@harveysiskind.com

THOMAS A HARVEY (CA SBN 235342)
tharvey@harveysiskind.com

Four Embarcadero Center, 39" Floor

San Francisco, CA 94111

Telephone: (415) 354-0100

Facsimile: (415) 391-7124

Attorneys for Applicant/Petitioner
FLIPAGRAM, INC.

Mark: FLIPAGRAM

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

INSTAGRAM, LLC, a Delaware limited
liability company,

Opposer/Registrant
V.

FLIPAGRAM, INC., a California
corporation,

Applicant/Petitioner

REPLY DECLARATION OF NAOMI
JANE GRAY IN FURTHER SUPPORT
OF FLIPAGRAM’S MOTION TO
COMPEL FURTHER RESPONSES TO
ITS FIRST AND SECOND SETS OF
REQUESTS FOR PRODUCTION AND
INTERROGATORIES, AND MOTION
TO TEST SUFFICIENCY OF
RESPONSES TO FLIPAGRAM’S
FIRST AND SECOND SETS OF
REQUESTS FOR ADMISSION

[TBMP 524]

Opposition No. 91217238

Application No. 86042264

GRAY REPLY DECL. IN FURTHER SUPPORT OF

Opposition No. 91217238

FLIPAGRAM’S MOTIONS TO COMPEL AND TO TEST SUFFICIENCY
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I, Naomi Jane Gray, declare as follows:

1. I am a partner of Harvey Siskind LLP, counsel for Applicant Flipagram, Inc. I make
this declaration freely and of my own personal knowledge. If called as a witness, I could and would
competently testify to the matters set forth.

2. My office, under my supervision, has reviewed Opposer’s November 17, 2015
document production and its January 28, 2016 supplemental document production.

3. The vast bulk of Opposer’s production is composed of screenshots of publicly
available news articles or websites. Apparently, these screenshots are intended to respond to
numerous Flipagram discovery requests. For example, they are apparently intended to respond to an
interrogatory seeking Opposer’s basis for refusing to admit that INSTA connotes “Instant” (RFA No.
5) and an interrogatory seeking Opposer’s basis for refusing to admit that “Gram” connotes
“message” or “recording” (RFA No. 6).

4. As an example of one of these screenshots, Opposer produced a September 10, 2015
article from a blog called “Lonny.” The article does not even mention Instagram [IG0O00304-
000311]. Some articles appear repeatedly.

5. Opposer appears to have produced only four documents internal to Instagram.
Opposer apparently produced these four documents in response to Flipagram’s discovery requests
seeking information about how and when Opposer became aware of Flipagram and its use of the
Instagram API. One of the four documents is a message from an officer at Facebook to other
Facebook personnel. Opposer did not produce any responses to this message.

6. Many of Flipagram’s discovery requests targeted Opposer’s prior inconsistent position
regarding its rights in the prefix INSTA- and the suffix -GRAM. In response, Opposer appears to
have produced a total of 34 documents, composed of only the following “samples”: (a) 18 cease-and-
desist emails; and (b) 16 publicly available Notices of Opposition, both limited to GRAM-formative
marks. In these documents, Opposer simply states its current trademark position repeatedly. It does

not produce material related to its prior position.
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7. In the above set of documents, Opposer did not produce any correspondence from the
targets of its enforcement efforts. For example, it did not produce communications with the owner of
the trademark SHOWMEGRAM. Opposer has apparently settled its trademark dispute with this
party, dismissing its Notice of Opposition in the Trademark Trial and Appeal Board and allowing the
mark SHOWMEGRAM to register with the United States Patent and Trademark Office (Opp. No.
91222298).

8. The remaining documents in Opposer’s production are primarily: (a) Opposer’s
communications with Flipagram regarding this dispute; (b) screenshots of Opposer’s file wrappers
from the USPTO; and (c) photos of Instagram physical merchandise such as t-shirts and notebooks.

9. Annexed hereto as Exhibit A is a true and correct copy of a Reference Guide:
Opposer’s Mootness Claims prepared under my supervision.

10. Annexed hereto as Exhibit B is a true and correct copy of Applicant Flipagram, Inc.’s
First Set of Requests for Admission.

11. Annexed hereto as Exhibit C is a true and correct copy of the civil docket report from
the court’s PACER site on February 23, 2016, for Case No. 3:15-cv-03610-VC, Pixels.com, LLC v.
Instagram, LLC, concerning the trademark INSTAPRINTS, currently pending before the United
States District Court for the Northern District of California, prepared under my supervision.

12. Annexed hereto as Exhibit D is a true and correct copy of a document produced by
Instagram bearing the Bates number IGO00001.

13. Annexed hereto as Exhibit E is a true and correct copy of a document produced by
Instagram bearing the Bates number IG000020.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct and that this declaration was executed this 29th day of February, 2016, in San Francisco,
California.

/Naomi Jane Gray/

Naomi Jane Gray
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to Reply Declaration of Naomi Jane Gray
in Further Support of

Flipagram’s Motion to Compel Further

Responses to Its First and Second Sets of
Requests for Production and Interrogatories, and
Motion to Test Sufficiency of Responses to
Flipagram’s First and Second Sets
of Requests for Admission

Offered by Applicant Flipagram, Inc.

Instagram, LLC v. Flipagram, Inc.

Opposition No. 91217238



Reference Guide: Opposer’s Mootness Claims

Requests Opposer Claims Are Now Moot What Opposer Provided” Why Is It Not Moot?
e Interrogatory No. 1: Describe how and when (by date) You e  Only 4 messages e Provided no response regarding Opposer’s first awareness
became aware of the trademark FLIPAGRAM.? “evidencing” awareness of that Flipagram used Instagram’s API.
Flipagram, but not its use of

e Interrogatory No. 2: State the date on which You became aware e Four “evidencing” emails appear to be cherry-picked to

Inst API
that Flipagram used Instagram’s APL.* fistagram avoid producing more compelling material.
e Request for Production No. 3: All Documents relating or referring
to Your first awareness of Flipagram’s marks.’
e Request for Production No. 11: All Documents relating to any Legal e  The following “sample”: (a) e Opposer defines away the material most likely to reveal an
Challenge relating to Opposer’s Marks.° 18 cease-and-desist emails; admission, providing only self-serving documents.

and (b) 16 publicly available
Notices of Opposition, both
limited to GRAM-formative
marks.

o E.g., Opposer’s response excludes trademark settlement
agreements with SHOWMEGRAM or anyone else, any
responses provided by enforcement targets, and
Opposer’s internal communications regarding the marks.

e  Request for Production No. 49: Documents that relate to Your
communications or agreements with Third Parties concerning the
trademark SHOWMEGRAM.”

e  Opposer produces only a “sample,” and excludes entirely
any documents concerning INSTA-formative marks.

" Opposer’s substantive supplemental responses to these requests are provided in the following footnotes. Peterson Decl. Exh. 7 (supplemental responses).

? The documents that Opposer actually provided in response to these requests are described in the Gray Reply Declaration at q 2-8.

? Substantive response: “Instagram has produced documents located after a reasonable search that are sufficient to provide the information requested. See documents Bates numbered
1G001616-1G001618.”

* Substantive response: “Instagram has produced documents located after a reasonable search that are sufficient to provide the information requested. See documents Bates numbered
1G001616-1G001618.”

> Substantive response: “Instagram will produce non-privileged documents evidencing Instagram’s first awareness of Flipagram.”

® Substantive response: “Instagram will produce representative samples of Notices of Brand Violation it sent to third parties using names that include “gram” in connections with goods
and services that are similar or related to Instagram’s goods and services. Further, though additional information relating to Instagram’s opposition against third party applications in
the United States is in the public record and easily accessible by Applicant, Instagram will produce Notices of Opposition it has filed against third parties in the United States.”

7 Substantive response: “Instagram will produce communications with the owner of the SHOWMEGRAM trademark relating to Opposition No. 91222298.”




Requests Opposer Claims Are Now Moot ' What Opposer Provided” Why Is It Not Moot?
e  Request for Production No. 31: Documents that reflect, refer to, or e (Claims it has no documents e  Opposer provided no materials regarding its promotion of
relate to Your Promotion of any INSTA-Formative Mark or GRAM- because it has not “Promoted” these marks.

Formative mark, including but not limited to the marks identified in
Flipagram’s First Set of Requests for Admission Nos. 43 through 55,
served concurrently herewith.®

[“Promote” defined as: “[T]o draw positive attention to something in
an public medium, or to publicly encourage its growth, progress,
adoption or sales. To ‘Promote’ specifically includes featuring Third
Parties on Your blog, as described in paragraph 14 of your
Counterclaim Answer.”]

anything (false based on
definition of Promoted).

Claims it will produce
documents referenced in its
responses to RFAs 43-55, but
Opposer did not answer these
RFAs.’

o E.g., Opposer’s response excludes correspondence with
these companies telling them they will be featured or
any documents showing Opposer’s collaboration with
these companies.

Interrogatory No. 7 (as limited): For the following RFA responses
that are not an unqualified admission, state all facts upon which you
base Your response:

o RFANo. 5: Admit that the INSTA- prefix in Your Instagram
Mark connotes “Instant.” "

o RFA No. 6: Admit that the -GRAM suffix in Your Instagram
Mark connotes “message” or “recording.”"'

o RFA No. 24: Admit that by July 10,2012, the INSTAGRAM mark
shown in Your Registration No. 4,170,675 had not acquired
secondary meaning for each of the following goods and services:
“Providing a web site that gives users the ability to upload
photographs; technical support services, namely, providing help
desk services in the field of computer software, namely, providing
users with instructions and advice on the use of downloadable
computer software, provided online and via e-mail; computer
services, namely, providing an interactive website featuring
technology that allows users to manage their online photograph
and social networking accounts.”'?

Screenshots of public news
articles allegedly mentioning
Opposer (e.g., a 9/10/15
article from a blog called
“Lonny”).

e For RFA Nos. 5-6, Opposer provides no response regarding
Opposer’s understanding of the connotation of the phrases.
Because these responses are insufficient, its corresponding
interrogatory responses are improper (see Mot. to Test
Sufficiency, p 5).

e In support of its denial of RFA No. 24, Opposer agreed only
to produce documents evidencing general “consumer
recognition” of the INSTAGRAM trademark. Opposer does
not agree to provide information available, if any, regarding
INSTAGRAM'’s secondary meaning for each claimed good
or service.

¥ Substantive response: “As Instagram denies that it “promoted” third-party goods or services that were offered under INSTA- or GRAM-formative trademarks, Instagram has no
documents in its possession, control, or custody that are responsive to this Request. Instagram will produce documents referenced in its responses to Request for Admission Nos. 43-
55.”

? For example, Opposer’s response to RFA No. 43 (and all RFAs in this series) provides only objections: “Instagram objects to the Request on the following grounds: 1) the Request is
vague and ambiguous as to the phrase “using the mark” as it suggests that Instagram used the mark PRINTSTAGRAM to promote third-party goods or services; 2) the Request is not
reasonably calculated to lead to the discovery of admissible evidence because the mark cited in the request is irrelevant and is distinguishable from the mark and goods/services at issue
in this proceeding.” (Gray Decl. ISO Mot. Test Sufficiency Exh. A p. 19-23.)

' Opposer’s corresponding interrogatory response: “Instagram will produce documents evidencing consumers and third parties using the term “Insta” to reference Instagram and its
goods and services. For example, consumers mention posting something on ‘Insta’ and writers give tips on being ‘Insta-famous.’”

2



Requests Opposer Claims Are Now Moot ' What Opposer Provided” Why Is It Not Moot?

e  Request for Production No. 38: Documents relating to any past or e The following “sample”: (a) e Opposer defines away the material most likely to reveal an
present Legal Challenge You have asserted based on Opposer’s 18 cease-and-desist emails; admission. Provides only self-serving documents.
Marks against the mark of a Third Party. " and (b) 16 publicly available

o E.g., Opposer’s response excludes trademark settlement
agreements with SHOWMEGRAM or anyone else, any
responses provided by enforcement targets, Opposer’s

Notices of Opposition, both
limited to GRAM-formative

marks. . L .
internal communications regarding the marks.
e Interrogatory No. 12: Identify all measures You have employed to e Interrogatory: Claims it can’t e Interrogatory answer is non-responsive.
control the quality goods and services of licensees of Opposer’s respond because it is “unclear . .
Marks. as to what licensees” it is e  RFP response .de.ﬁnes away the very material most likely to
directed reveal an admission. Quality control measures are not
e Request for Production No. 29: Documents reflecting all measures ' limited to trademark enforcement letters.
You have employed to control the quality of goods and services that e  RFP: The following
use the Instagram APL " “sample™: (a) 18 cease-and- e Neither response confirms it is complete (i.e., identifying all
desist emails; and (b) 16 measures Opposer employed to control the quality of
publicly available Notices of licensees goods).

Opposition, both limited to
GRAM-formative marks.

e  Request for Production No. 1: All Documents that relate to Flipagram e Only 4 messages e  Opposer defines away the material most likely to reveal an
or Flipagram’s Marks. " “evidencing” first awareness admission and offers only self-serving documents.

of Flipagram; Opposer’s

enforcement correspondence

with Flipagram.

o E.g., Opposer excludes the likely responses received to
the 3 emails, likely pre-litigation correspondence
mulling what to do about Flipagram.

" Opposer’s corresponding interrogatory response: “Instagram will produce documents evidencing consumers and third parties using the term “Gram” to reference Instagram and its
goods and services. For example, consumers use the phrase ‘Gram it’ to refer to posting something on Instagram and others use the terms ‘Grammers’ to refer to consumers who use
Instagram’s services.”

12 Substantive Response: “Instagram will produce documents evidencing widespread consumer recognition of the INSTAGRAM trademark as of July 12, 2012, including but not
limited to unsolicited press coverage, number of users of Instagram’s services, references to Instagram in popular culture.”

' Substantive response: “Instagram will produce its public TTAB oppositions and/or cancellations based on its rights in the INSTAGRAM mark and will produce representative
samples of Notices of Brand Violation that have been sent to third party users of the Instagram API whose names include the term ‘gram.’”

'* Substantive Response: “Instagram will produce representative example [sic] of Notices of Brand Violation that Instagram has sent to users of the Instagram API whose names
include the term “gram” in violation of Instagram’s API Terms of Use.”

' Substantive Response: “Instagram will produce non-privileged documents evidencing Instagram’s first awareness of Flipagram and communications with Flipagram relating to
Instagram’s objection to the FLIPAGRAM trademark that can be located after a reasonable search.
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Requests Opposer Claims Are Now Moot ' What Opposer Provided” Why Is It Not Moot?

e  Request for Production No. 15: All Documents which refer to, relate e  Opposer states it is “unaware” e “Inresponding to [Rule 34] discovery requests, a reasonable
to, or support the allegations in 4 of the Notice of Opposition.'° of any documents; it does not inquiry must be made, and if no responsive documents or
indicate that it conducted a tangible things exist, responding party should so state with

e  Request for Production No. 16: All Documents which refer to, relate

. . NT reasonable search. sufficient specificity to allow the court to determine whether
to, or support the allegations in § 10 of the Notice of Opposition. the party made a reasonable inquiry and exercised due
e Request for Production No. 17: All Documents which refer to, relate diligence.” Heller v. City of Dallas, 303 FRD 466, 487
to, or support the allegations in 18 of the Notice of Opposition. '* (N.D. Tex. 2014).
e Request for Production No. 18: All Documents which refer to, relate e RFP No. 19 sought evidence of Opposer’s alleged fame as
to, or support the allegations in 19 of the Notice of Opposition. " of certain dates (including the date of Flipagram’s first use),

not as of today’s date (which is irrelevant).
e  Request for Production No. 19: All Documents which refer to, relate

to, or support the allegations in 20 of the Notice of Opposition.*

e  Request for Production No. 20: All Documents which refer to, relate
to, or support Your Second Affirmative Defense of “Estoppel” in
Your Counterclaim Answer. !

'® Substantive Response: “Instagram will produce responsive, non-privileged documents that it locates after a reasonable search that relate to its use of the INSTAGRAM mark on
various goods and services in the United States and documents on which it will rely to support the position that its INSTAGRAM mark is famous and highly recognized. Instagram is
not aware of any documents in its possession, custody, or control that would establish that the INSTAGRAM mark is not famous or highly recognized.”

'7 Substantive Response: “Instagram will produce responsive, non-privileged documents that it locates after a reasonable search on which it intends to rely to support the allegations in
the Opposition. Instagram is not aware of any documents in its possession, custody, or control that would establish that Applicant’s Mark is unlikely to cause confusion, or is unlikely
to suggest an association between Applicant and Instagram, where none exists. Instagram expects that if Applicant believes such documents exist, it will request them with more
specificity.”

' Substantive Response: “Instagram will produce responsive, non-privileged documents that it locates after a reasonable search that relate to its use of the INSTAGRAM mark on
various goods and services in the United States and documents on which it will rely to support the position that its INSTAGRAM mark is famous and highly recognized. Instagram is
not aware of any documents in its possession, custody, or control that would establish that the INSTAGRAM mark is not famous or highly recognized.”

' Substantive Response: “Instagram will produce responsive, non-privileged documents that it locates after a reasonable search that relate to its use of the INSTAGRAM mark on
various goods and services in the United States and documents on which it will rely to support the position that its INSTAGRAM mark is famous and highly recognized. Instagram is
not aware of any documents in its possession, custody, or control that would establish that the INSTAGRAM mark is not famous or highly recognized.”

% Substantive Response: “Instagram will produce responsive, non-privileged documents that it locates after a reasonable search on which it intends to rely to support the allegations in
the Opposition. Instagram is not aware of any documents in its possession, custody, or control that would establish that Applicant’s Mark is unlikely to cause an association between
Applicant’s mark and the INSTAGRAM marks. Instagram expects that if Applicant believes such documents exist, it will request them with more specificity.”

*! Substantive Response: “Instagram will produce responsive, non-privileged documents that it locates after a reasonable search on which it intends to rely to support the allegations in
its Affirmative Defenses. Instagram is not aware of any documents in its possession, custody, or control that would establish that Applicant is not estopped from seeking cancellation of
Instagram’s trademark registrations. Instagram expects that if Applicant believes such documents exist, it will request them with more specificity.”

4
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1 | HARVEY SISKIND LLP

| D. PETER HARVEY (CA SBN 55712)

2| pharvey@harveysiskind.com

3 THOMAS A HARVEY (CA SBN 235342)
| tharvey@harveysiskind.com

4| Four Embarcadero Center, 39" Floor

San Francisco, CA 94111

5 || Telephone: (415) 354-0100
. Facsimile: (415) 391-7124
|
7| Attorneys for Applicant/Petitioner -
| FLIPAGRAM, INC. |
8
Mark: FLIPAGRAM
9
|
10 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
11 BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
12
13 ‘
I INSTAGRAM, LLC, a Delaware limited APPLICANT FLIPAGRAM, INC.’S
141 Iiability company, FIRST SET OF REQUESTS FOR
15 ‘\ ADMISSION
I Opposer/Registrant
16 Opposition No. 91217238 |
V. '
17 | Application No. 86042264
| FLIPAGRAM, INC., a California
18 | corporation,
19 : .
Applicant/Petitioner
20
21
22 | Pursuant to Rule 36 of the Federal Rules of Civil Procedure and 37 C.F.R. § 2.120, Applicant
23 | Flipagram, Inc. requests that Opposer Instagram, LLC furnish responses to the following first set of
24 | requests for admission within thirty (30) days from service hereof. Il

251 /11
26
27 |

28
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DEFINITIONS AND INSTRUCTIONS

The following definitions and instructions apply to these requests for admission:
1. The definitions and instructions set forth in Applicant’s First Set of Interrogatories,
served concurrently herewith, are incorporated by reference and made a part hereof as if fully stated

| herein.

all terms in the singular are intended to include and refer to the plural, and all terms in the plural are
intended to include and refer to the singular.

3. In the following discovery requests, the geographic scope of the requests is limited to
; the United States, unless otherwise indicated.
i Each request shall be deemed continuing so as to require a supplemental response if You obtain
| any further information between the time Your responses hereto are served and the time of trial.

REQUESTS FOR ADMISSION

REQUEST NO. 1:  Admit that You have never used the term GRAM, by itself, as a

trademark.

REQUEST NO. 2: Admit that You have never sought to register the term GRAM, by

itself, as a trademark with the United States Patent and Trademark Office.

; REQUEST NO. 3: Admit that You have never claimed exclusive ownership of the term
| GRAM, by itself, as a trademark.

REQUEST NO. 4: Admit that You have never claimed exclusive trademark rights in the
suffix -GRAM for Opposer’s Goods and Services.

REQUEST NO. 5: Admit that the INSTA- prefix in Your INSTAGRAM mark connotes
“instant.”

REQUEST NO. 6: Admit that the -GRAM suffix in Your INSTAGRAM mark connotes
“message” or “recording.”

REQUEST NO. 7:  Admit that You chose the mark INSTAGRAM in part to convey the

meaning “instant telegram.”

D

APPLICANT’S FIRST SET OF REQUESTS FOR ADMISSION Opposition No. 91217238

2. In order to facilitate the expedient completion of discovery and where context allows, |




1] REQUEST NO. 8: Admit that You chose the mark INSTAGRAM in part to convey the
2 { meaning “instant message.”
| REQUEST NO. 9: Admit that You chose the mark INSTAGRAM in part to convey the
4 || meaning “instant recording.”
5 : REQUEST NO. 10: Admit that You chose the mark INSTAGRAM in part to convey the
6 I meaning “instant communication.”
[ REQUEST NO. 11: Admit that the prefix INSTA- connotes a thing, action or feature which
8 | occurs instantly.
9 REQUEST NO. 12: Admit that in the application for Your INSTAGRAM mark Reg. No.
10 || 4,146,057, the USPTO assigned the pseudo mark “INSTANT GRAM.”

11 | REQUEST NO. 13: Admit that the suffix -GRAM connotes a message.
12 | REQUEST NO. 14: Admit that the suffix -GRAM connotes a recording.
13 REQUEST NO. 15: Admit that the suffix -GRAM connotes a communication.

14| REQUEST NO. 16: Admit that a Random House Dictionary definition of the suffix -

16

|
15| GRAM, attached hereto in Exhibit A, is “a combining form extracted from telegram, used in the
formation of compound words that have the general sense ‘message, bulletin.”

17 | REQUEST NO. 17: Admit that the Online Etymology Dictionary definition of the
18 H etymology of -GRAM, attached hereto in Exhibit A, is a “suffix from telegram (1852), first
19 |' abstracted 1979 (in Gorillagram, a proprietary name in U.S.), and put to wide use in forming new

20 i| words, such as stripagram (1981).”

21 :: REQUEST NO. 18: Admit that Your INSTAGRAM Marks are not arbitrary.
22 “ REQUEST NO. 19: Admit that Your INSTAGRAM Marks are not inherently distinctive.
23 i; REQUEST NO. 20: Admit that You have not received any Third Party communications

24 \ contemplating, or inquiring about, any association or affiliation between You and Flipagram.
25| REQUEST NO. 21: Admit that You are unaware of any actual consumer confusion arising

26 | as between You and Flipagram.

27 REQUEST NO. 22: Admit that You are unaware of any actual consumer confusion arising

3=
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|| as between Opposer’s Marks and the mark FLIPAGRAM.

REQUEST NO. 23: Admit that by May 22, 2012, the INSTAGRAM mark shown in Your

Registration No. 4,146,057 had not acquired secondary meaning for each of the following goods and

services: “Downloadable computer software for modifying the appearance and enabling transmission |

of photographs.”
REQUEST NO. 24: Admit that by July 10, 2012, the INSTAGRAM mark shown in Your

| Registration No. 4,170,675 had not acquired secondary meaning for each of the following goods and

services: “Providing a web site that gives users the ability to upload photographs; technical support
services, namely, providing help desk services in the field of computer software, namely, providing
users with instructions and advice on the use of downloadable computer software, provided online
and via e-mail; computer services, namely, providing an interactive website featuring technology that
allows users to manage their online photograph and social networking accounts.”

REQUEST NO. 25: Admit that by March 3, 2012, Opposer’s Marks were not widely
recognized by the general consuming public of the United States as a designation of source of
Opposer’s Goods or Services, as defined by 15 USC 1125(c)(2)(a).

REQUEST NO. 26: Admit that by June 7, 2012, Opposer’s Marks were not widely
recognized by the general consuming public of the United States as a designation of source of
Opposer’s Goods or Services, as defined by 15 USC 1125(c)(2)(a).

REQUEST NO. 27: Admit that Opposer’s Marks are not currently widely recognized by the
general consuming public of the United States as a designation of source of Opposer’s Goods or
Services, as defined by 15 USC 1125(c)(2)(a).

REQUEST NO. 28: Admit that You knew of Flipagram’s use of the trademark
FLIPAGRAM by no later than March 3, 2012.

REQUEST NO. 29: Admit that the first time you contacted Flipagram to complain
regarding the trademark FLIPAGRAM was November 20, 2013.

REQUEST NO. 30: Admit that You did not assert a Legal Challenge to Flipagram’s right to

| use the trademark FLIPAGRAM until November 20, 2013.

4-
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19|

20
21
22
23
24
25
26
27

28

I INSTAWEATHER, reflected in Reg. No. 4457096.

| INSTAPLY, reflected in Reg. No. 4530667.

REQUEST NO. 31: Admit that You did not assert a Legal Challenge to Flipagram’s right to
register the trademark FLIPAGRAM until January 9, 2014.

REQUEST NO. 32: Admit that You consented to Flipagram’s use of the trademark
FLIPAGRAM.

REQUEST NO. 33: Admit that You have never asserted a Legal Challenge to the mark

| CINEMAGRAM, reflected in Reg. No. 4211631. |

REQUEST NO. 34: Admit that You have never asserted a Legal Challenge to the mark |
ANIGRAM, reflected in Reg. No. 4398866.

REQUEST NO. 35: Admit that You have never asserted a Legal Challenge to the mark
INSTAPLACE, reflected in Reg. No. 4457101.

REQUEST NO. 36: Admit that You have never asserted a Legal Challenge to the mark
INSTAFOOD, reflected in Reg. No. 4457116.
REQUEST NO. 37: Admit that You have never asserted a Legal Challenge to the mark

REQUEST NO. 38: Admit that You have never asserted a Legal Challenge to the mark
INSTACART, reflected in Serial No. 86323403.
REQUEST NO. 39: Admit that You have never asserted a Legal Challenge to the mark

REQUEST NO. 40: Admit that You have never asserted a Legal Challenge to the mark
INSTACURITY, reflected in Reg. No. 4520291.

REQUEST NO. 41: Admit that You have never asserted a Legal Challenge to the mark
HIPSTAMATIC, reflected in Reg. No. 4012304.

REQUEST NO. 42: Admit that You have never asserted a Legal Challenge to the mark
INSTAMATIC, reflected in Serial No. 79164380. ]

REQUEST NO. 43: Admit that You Promoted Third Party goods or services using the mark
PRINTSTAGRAM.

REQUEST NO. 44: Admit that You Promoted Third Party goods or services using the mark |
i
- —_ —— -5-
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25‘
26 |
27!

28|

ANAGRAM.

REQUEST NO.

STITCHSTAGRAM.

REQUEST NO.

WEBSTAGRAM.

REQUEST NO.

STICKYGRAM.

REQUEST NO.

CASETAGRAM.

REQUEST NO.

FOLLOWGRAM.

REQUEST NO.

INSTACANE.

REQUEST NO.

INSTAGOODIES.

REQUEST NO.

INSTAPRINT.

REQUEST NO.

| INSTAGRE.AT.
REQUEST NO.

INSTAGRAMMERS.COM.
REQUEST NO. 55:

INSTACHALLENGE.

45:

46:

49:

50:

51:

52:

53:

54:

Admit that You Promoted Third Party goods or services using the mark

Admit that You Promoted Third Party goods or services using the mark

: Admit that You Promoted Third Party goods or services using the mark

: Admit that You Promoted Third Party goods or services using the mark

Admit that You Promoted Third Party goods or services using the mark

Admit that You Promoted Third Party goods or services using the mark

Admit that You Promoted Third Party goods or services using the mark

Admit that You Promoted Third Party goods or services using the mark |

Admit that You Promoted Third Party goods or services using the mark

Admit that You Promoted Third Party goods or services using the mark

Admit that You Promoted Third Party goods or services using the mark

REQUEST NO. 56: Admit that when selecting Opposer’s Marks, You were aware of the

mobile application HIPSTAMATIC.

REQUEST NO. 57: Admit that Your INSTAGRAM word mark is Derived from the

Eastman Kodak Company’s line of “Instamatic” cameras.

6=
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10
11
12
13
14
15
16

17
18
19
20
21
2
23
24
25
26
27

28

| 4531884, is Derived from the Polaroid OneStep Rainbow Camera.

REQUEST NO. 58: Admit that Your first design mark, attached hereto in Exhibit B, is a
rendering of the Polaroid OneStep Rainbow Camera.

REQUEST NO. 59: Admit that Your “Multi-Color Camera” design mark, Reg. No.

REQUEST NO. 60: Admit that the color spectrum on Your “Multi-Color Camera” design
mark, Reg. No. 4531884, is Derived from Polaroid Color Spectrum trademark reflected in Reg. Nos.
4349054 and 4352706.

REQUEST NO. 61: Admit that the square format of Instagram photos is Derived from the
square format of Polaroid instant photos.

REQUEST NO. 62: Admit that from the date of its creation through at least July 10, 2012,
Your API Terms of Use stated: “While you cannot use the word ‘Instagram’ or ‘IG’ in your product’s

name, it’s okay to use one (but not both) of the following: ‘Insta’ or ‘Gram.””

REQUEST NO. 63: Admit that the API Terms of Use is a license.

REQUEST NO. 64: Admit that the API Terms of Use purported to license use of the word
GRAM to users of the Instagram APL I'

REQUEST NO. 65: Admit that the API Terms of Use purported to license use of the word
INSTA to users of the Instagram API.

REQUEST NO. 66: Admit that the API Terms of Use purported to license Opposer’s Marks
to users of the Instagram API.

REQUEST NO. 67: Admit that the only manner in which You give users the ability to

upload photographs to Your Service is through Your App.
REQUEST NO. 68: Admit that Your App is only available for use on mobile devices. |
REQUEST NO. 69: Admit that Your Service did not introduce video support until June 20, j
2013. |
/1 ‘
1/ |
1 |

T
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1| Dated: July 16,2015 Respectfully submitted,
|

HARVEY SISKIND LLP

/s/ Thomas A. Harvey

By: Thomas A. Harvey

Attorneys for Applicant/Petitioner
FLIPAGRAM, INC.

-8-
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1 CERTIFICATE OF MAILING [
2 I hereby certify that a true and correct copy of the attached APPLICANT FILIPAGRAM, E
3| INC.’S FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS AND TANGIBLE ;
4 | THINGS (Opposition No. 91217238) was served on Opposer on July 16, 2015 via hand service
5 || addressed to:

Bobby Ghajar, Esq.

Pillsbury Winthrop Shaw Pittman LLP
725 S Figueroa St, Suite 2800

Los Angeles, CA 90017

NoREN B N =)

10| Sharan Devoto

11
12'|

13 I
14|
15:
16
17
18

19

20 - |
21 |

22 |
23|
24 |
25 |
26 |

27

28
-9-
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Log In

00®

Dictionary Thesaurus Translate More.,.

%lctlonary.cam _qrarm
tolfori Dicticnan,com

-gram’

Word Origin

1. a combining form occurring in loanwords from Greek, where it meant
“something written,” “drawing” ( epigram; diagram); on this model,
used in the formation of compound words ( osciffogram).

Compare -graph.

Origin of -gram 1!

. Greek

< Greek -gramma, combining form of granmima something written or

drawn; akin to carve

-gram’

1. a combining form of gram?:
kifograns,

-gram’

1. a combining form extracted from telegram, used in the formation of
compound words that have the general sense "message, bulletin”:
culturegram, efectiongram,; prophecy-gran.

Dictionary.com Unabridged
Based on the Random Haouse Dictionaty, © Random House, Inc 2015,

Cite This Source



Dictionary Thesaurus Translate More..

%ictionary.com

British Dictionary definitions for -gram

-gram

combining form
1. indicating a drawing or something written or recorded: hexagram,
tefegram

Word Origin

from Latin -gramma, from Greek, from gramma letter and grammeé line

Collins Enghsh Dictionary - Complete & Unabridged 2012 Digital Edition
Z: William Collins Sons & Co. Ltd. 1979, 1986 © HarperCollins
Publishers 1993, 2000, 2003, 2005, 200&, 2007, 2009, 2012

Cite This Source

Word Origin and History for -gram

suffix from telegram (1852), first abstracted 1979 (in Gorilfagram, a
proprietary name in U.S.), and put to wide use in forming new words,
such as stripagram (1981). The construction violates Greek grammar, as
an adverb could not properly form part of a compound noun.

Online Etymology Dictionary, & 2010 Rouglas Harper
Cite This Source
-gram in Medicine

-gram suff,
Something written or drawn; a record: cardiograrm.
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Exhibit B
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Exhibit C

to Reply Declaration of Naomi Jane Gray
in Further Support of

Flipagram’s Motion to Compel Further

Responses to Its First and Second Sets of
Requests for Production and Interrogatories, and
Motion to Test Sufficiency of Responses to
Flipagram’s First and Second Sets
of Requests for Admission

Offered by Applicant Flipagram, Inc.

Instagram, LLC v. Flipagram, Inc.

Opposition No. 91217238



Case: 3:15-cv-03610-VC As of: 02/23/2016 12:47 PM PST 1 of 5

Pixels.com, LLC v. Instagram, LLC
Assigned to: Hon. Vince Chhabria
Cause: 15:44 Trademark Infringement

ADRMOP,A0279
U.S. District Court
California Northern District (San Francisco)

CIVIL DOCKET FOR CASE #: 3:15-cv-03610-VC

Date Filed: 08/06/2015
Jury Demand: Plaintiff
Nature of Suit: 840 Trademark
Jurisdiction: Federal Question

Date Filed

Docket Text

08/06/2015

=

COMPLAINT FOR DECLARATORY JUDGMENT against Instagram, LL.C. Filed by
Pixels.com, LLC. (Filing fee $ 400 receipt number 0971-9738875) (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7
Exhibit G)(Toke, Vijay) (Filed on 8/6/2015) Modified on 8/6/2015 (sv, COURT
STAFF). (Entered: 08/06/2015)

08/06/2015

[\S)

Proposed Summons. (Toke, Vijay) (Filed on 8/6/2015) (Entered: 08/06/2015)

08/06/2015

oS}

Civil Cover Sheet by Pixels.com, LLC . (Toke, Vijay) (Filed on 8/6/2015) (Entered:
08/06/2015)

08/06/2015

-~

Certificate of Interested Entities by Pixels.com, LLC (Toke, Vijay) (Filed on 8/6/2015)
(Entered: 08/06/2015)

08/06/2015

I

FRCP 7.1 CORPORATE DISCLOSURE by Pixels.com, LLC (Toke, Vijay) (Filed on
8/6/2015) Modified on 8/7/2015 (slhS, COURT STAFF). (Entered: 08/06/2015)

08/06/2015

MOTION for leave to appear in Pro Hac Vice FOR AMY CAHILL ( Filing fee $ 305,
receipt number 0971-9739257.) filed by Pixels.com, LLC. (Attachments: # 1
Certificate/Proof of Service CERTIFICATE OF GOOD STANDING —
KENTUCKY)(Toke, Vijay) (Filed on 8/6/2015) (Entered: 08/06/2015)

08/06/2015

I~

MOTION for leave to appear in Pro Hac Vice FOR MARI-ELISE TAUBE ( Filing fee
$ 305, receipt number 0971-9739282.) filed by Pixels.com, LLC. (Attachments: # 1
Certificate/Proof of Service CERTIFICATE OF GOOD STANDING -
VIRGINIA)(Toke, Vijay) (Filed on 8/6/2015) (Entered: 08/06/2015)

08/06/2015

Case assigned to Magistrate Judge Jacqueline Scott Corley.

Counsel for plaintiff or the removing party is responsible for serving the Complaint or
Notice of Removal, Summons and the assigned judge's standing orders and all other
new case documents upon the opposing parties. For information, visit E-Filing A New
Civil Case at http://cand.uscourts.gov/ecf/caseopening.

Standing orders can be downloaded from the court's web page at
www.cand.uscourts.gov/judges. Upon receipt, the summons will be issued and
returned electronically. Counsel is required to send chambers a copy of the initiating
documents pursuant to L.R. 5—1(e)(7). A scheduling order will be sent by Notice of
Electronic Filing (NEF) within two business days. (sv, COURT STAFF) (Filed on
8/6/2015) (Entered: 08/06/2015)

08/07/2015

Initial Case Management Scheduling Order with ADR Deadlines: Case
Management Statement due by 10/29/2015. Case Management Conference set for
11/5/2015 01:30 PM in Courtroom F, 15th Floor, San Francisco. (slhS, COURT
STAFF) (Filed on 8/7/2015) (Entered: 08/07/2015)

08/07/2015

Summons Issued as to Instagram, LLC. (slhS, COURT STAFF) (Filed on 8/7/2015)
(Entered: 08/07/2015)

08/07/2015

REPORT on the filing of an action regarding trademark infringement (cc: form mailed
to register). (sIlhS, COURT STAFF) (Filed on 8/7/2015) (Entered: 08/07/2015)



https://ecf.cand.uscourts.gov/doc1/035013243869?caseid=290095&de_seq_num=2&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113243870?caseid=290095&de_seq_num=2&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113243871?caseid=290095&de_seq_num=2&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113243872?caseid=290095&de_seq_num=2&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113243873?caseid=290095&de_seq_num=2&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113243874?caseid=290095&de_seq_num=2&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113243875?caseid=290095&de_seq_num=2&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113243876?caseid=290095&de_seq_num=2&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113244013?caseid=290095&de_seq_num=6&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113244023?caseid=290095&de_seq_num=8&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113244090?caseid=290095&de_seq_num=10&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113244109?caseid=290095&de_seq_num=12&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035013244188?caseid=290095&de_seq_num=14&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113244189?caseid=290095&de_seq_num=14&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035013244232?caseid=290095&de_seq_num=16&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113244233?caseid=290095&de_seq_num=16&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113248300?caseid=290095&de_seq_num=23&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113248315?caseid=290095&de_seq_num=25&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113248343?caseid=290095&de_seq_num=27&pdf_header=1&pdf_toggle_possible=1
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08/11/2015

12

ORDER by Magistrate Judge Jacqueline Scott Corley granting 6 Motion for Pro
Hac Vice as to Amy Sullivan Cahill (ahm, COURT STAFF) (Filed on 8/11/2015)
(Entered: 08/11/2015)

08/11/2015

ORDER by Magistrate Judge Jacqueline Scott Corley granting 7 Motion for Pro
Hac Vice as to MARI-ELISE TAUBE (ahm, COURT STAFF) (Filed on
8/11/2015) (Entered: 08/11/2015)

08/19/2015

CONSENT/DECLINATION to Proceed Before a US Magistrate Judge by Pixels.com,
LLC.. (Toke, Vijay) (Filed on 8/19/2015) (Entered: 08/19/2015)

08/20/2015

15

CLERK'S NOTICE OF IMPENDING REASSIGNMENT TO A U.S. DISTRICT
COURT JUDGE: The Clerk of this Court will now randomly reassign this case to a
District Judge because either (1) a party has not consented to the jurisdiction of a
Magistrate Judge, or (2) time is of the essence in deciding a pending judicial action for
which the necessary consents to Magistrate Judge jurisdiction have not been secured.
You will be informed by separate notice of the district judge to whom this case is
reassigned.

ALL HEARING DATES PRESENTLY SCHEDULED BEFORE THE CURRENT
MAGISTRATE JUDGE ARE VACATED AND SHOULD BE RE-NOTICED FOR
HEARING BEFORE THE JUDGE TO WHOM THIS CASE IS REASSIGNED.

This is a text only docket entry; there is no document associated with this notice. (ahm,
COURT STAFF) (Filed on 8/20/2015) (Entered: 08/20/2015)

08/20/2015

ORDER, Case reassigned to Hon. Vince Chhabria. Magistrate Judge Jacqueline
Scott Corley no longer assigned to the case.. Signed by Executive Committee on
8/20/15. (ha, COURT STAFF) (Filed on 8/20/2015) (Entered: 08/20/2015)

08/21/2015

Initial Case Management Scheduling Order: Case Management Statement due by
11/3/2015. Case Management Conference set for 11/10/2015 10:00 AM in
Courtroom 4, 17th Floor, San Francisco. Signed by Judge Vince Chhabria on
8/21/2015. (knm, COURT STAFF) (Filed on 8/21/2015) (Entered: 08/21/2015)

08/26/2015

STIPULATION WITH PROPOSED ORDER TO EXTEND TIME TO RESPOND TO
COMPLAINT AND SET MODIFIED BRIEFING SCHEDULE filed by Pixels.com,
LLC. (Attachments: # 1 Certificate/Proof of Service)(Toke, Vijay) (Filed on
8/26/2015) (Entered: 08/26/2015)

08/27/2015

SUMMONS Returned Executed by Pixels.com, LLC. Instagram, LLC served on
8/11/2015, answer due 9/1/2015. (Toke, Vijay) (Filed on 8/27/2015) (Entered:
08/27/2015)

08/28/2015

Order by Hon. Vince Chhabria granting 18 Stipulation to Extend Time to
Respond to Complaint and Set Modified Briefing Schedule.(knm, COURT
STAFF) (Filed on 8/28/2015) (Entered: 08/28/2015)

09/04/2015

CERTIFICATE OF SERVICE by Pixels.com, LLC (Toke, Vijay) (Filed on 9/4/2015)
(Entered: 09/04/2015)

09/21/2015

NOTICE of Appearance by Dennis LeRoy Wilson on behalf of Defendant Instagram,
LLC (Wilson, Dennis) (Filed on 9/21/2015) (Entered: 09/21/2015)

09/21/2015

MOTION to Dismiss for Failure to State a Claim on Which Relief May Be Granted
and/or to Strike Portions of the Complaint (FRCP 12(b)(6), 12(f)) filed by Instagram,
LLC. Motion Hearing set for 11/12/2015 10:00 AM in Courtroom 4, 17th Floor, San
Francisco before Hon. Vince Chhabria. Responses due by 10/12/2015. Replies due by
10/19/2015. (Wilson, Dennis) (Filed on 9/21/2015) (Entered: 09/21/2015)

09/21/2015

Request for Judicial Notice re 23 MOTION to Dismiss for Failure to State a Claim on
Which Relief May Be Granted and/or to Strike Portions of the Complaint (FRCP
12(b)(6), 12(f)) filed byInstagram, LLC. (Attachments: # 1 Exhibit A, # 2 Exhibit
B)(Related document(s) 23 ) (Wilson, Dennis) (Filed on 9/21/2015) (Entered:
09/21/2015)

09/24/2015

Certificate of Interested Entities by Instagram, LLC (Wilson, Dennis) (Filed on
9/24/2015) (Entered: 09/24/2015)



https://ecf.cand.uscourts.gov/doc1/035113255448?caseid=290095&de_seq_num=29&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035013244188?caseid=290095&de_seq_num=14&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113255473?caseid=290095&de_seq_num=31&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035013244232?caseid=290095&de_seq_num=16&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113285271?caseid=290095&de_seq_num=39&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113287302?caseid=290095&de_seq_num=43&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113291856?caseid=290095&de_seq_num=47&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035013307825?caseid=290095&de_seq_num=49&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113307826?caseid=290095&de_seq_num=49&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113311818?caseid=290095&de_seq_num=51&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113313725?caseid=290095&de_seq_num=53&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035013307825?caseid=290095&de_seq_num=49&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113341334?caseid=290095&de_seq_num=55&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113393082?caseid=290095&de_seq_num=57&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113393191?caseid=290095&de_seq_num=60&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035013393213?caseid=290095&de_seq_num=62&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113393191?caseid=290095&de_seq_num=60&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113393214?caseid=290095&de_seq_num=62&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113393215?caseid=290095&de_seq_num=62&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113393191?caseid=290095&de_seq_num=60&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113406321?caseid=290095&de_seq_num=69&pdf_header=1&pdf_toggle_possible=1
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10/05/2015

26

MOTION for leave to appear in Pro Hac Vice for PETER M. BOYLE ( Filing fee $
305, receipt number 0971-9890597.) filed by Instagram, LLC. (Attachments: # 1
Certificate/Proof of Service CERTIFICATE OF GOOD STANDING)(Boyle, Peter)
(Filed on 10/5/2015) (Entered: 10/05/2015)

10/09/2015

Order by Hon. Vince Chhabria granting 26 Motion for Pro Hac Vice-
Boyle.(knm, COURT STAFF) (Filed on 10/9/2015) (Entered: 10/09/2015)

10/09/2015

AMENDED COMPLAINT against Instagram, LL.C. Filed byPixels.com, LLC.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit
E, # 6 Exhibit F, # 7 Exhibit G)(Taube, Mari—Elise) (Filed on 10/9/2015) (Entered:
10/09/2015)

10/12/2015

RESPONSE to DEFENDANT'S REQUEST FOR JUDICIAL NOTICE by Pixels.com,
LLC. (Toke, Vijay) (Filed on 10/12/2015) (Entered: 10/12/2015)

10/12/2015

NOTICE by Pixels.com, LLC NOTICE OF FILING OF FIRST AMENDED
COMPLAINT AS A MATTER OF COURSE [FRCP 15(a)(1)(B)] (Toke, Vijay) (Filed
on 10/12/2015) (Entered: 10/12/2015)

10/13/2015

Notice of Withdrawal of Motion to Dismiss (Gilliland, James) (Filed on 10/13/2015)
(Entered: 10/13/2015)

10/20/2015

STIPULATION WITH PROPOSED ORDER fo Extend Time to Respond to First
Amended Complaint And Set Modified Briefing Schedule filed by Instagram, LLC.
(Gilliland, James) (Filed on 10/20/2015) (Entered: 10/20/2015)

10/21/2015

NOTICE of need for ADR Phone Conference (ADR L.R. 3-5 d) (Attachments: # 1
Attestation of Concurrence)(Toke, Vijay) (Filed on 10/21/2015) (Entered: 10/21/2015)

10/22/2015

ADR Clerk's Notice Setting ADR Phone Conference on November 3, 2015 at 11:00
AM Pacific time. Please note that you must be logged into an ECF account of counsel
of record in order to view this document. (cmf, COURT STAFF) (Filed on
10/22/2015) (Entered: 10/22/2015)

10/22/2015

ADR Certification (ADR L.R. 3-5 b) of discussion of ADR options (Toke, Vijay)
(Filed on 10/22/2015) (Entered: 10/22/2015)

10/23/2015

Order as Modified by Hon. Vince Chhabria granting 32 Stipulation to Extend
Time to Response to First Amended Complaint and set Modified Briefing
Schedule.(knm, COURT STAFF) (Filed on 10/23/2015) (Entered: 10/23/2015)

10/29/2015

ADR Remark: ADR Phone Conference scheduled on November 3, 2015 at 11:00 AM
Pacific time is postponed to 3:00 PM Pacific time on November 3, 2015. The call-in
information remains the same. (cmf, COURT STAFF) (Filed on 10/29/2015) (Entered:
10/29/2015)

11/03/2015

ADR Remark: ADR Phone Conference held on 11/3/2015 with Tamara Lange. A
further ADR Phone Conference is scheduled for 1/8/2016 at 11:00 AM. The call—in
information remains the same. (cmf, COURT STAFF) (Filed on 11/3/2015) (Entered:
11/03/2015)

11/09/2015

MOTION to Dismiss For Failure to State a Claim on Which Relief May Be Granted
filed by Instagram, LL.C. Motion Hearing set for 12/17/2015 10:00 AM in Courtroom
4, 17th Floor, San Francisco before Hon. Vince Chhabria. Responses due by
11/30/2015. Replies due by 12/7/2015. (Wilson, Dennis) (Filed on 11/9/2015)
(Entered: 11/09/2015)

11/09/2015

Request for Judicial Notice re 37 MOTION to Dismiss For Failure to State a Claim on
Which Relief May Be Granted filed bylnstagram, LLC. (Attachments: # 1 Exhibit A, #
2 Exhibit B)(Related document(s) 37 ) (Wilson, Dennis) (Filed on 11/9/2015)
(Entered: 11/09/2015)

11/30/2015

RESPONSE (re 37 MOTION to Dismiss For Failure to State a Claim on Which Relief
May Be Granted ) filed byPixels.com, LLC. (Toke, Vijay) (Filed on 11/30/2015)
(Entered: 11/30/2015)

11/30/2015

Request for Judicial Notice re 39 Opposition/Response to Motion To Dismiss For
Failure To State A Claim filed byPixels.com, LLC. (Attachments: # 1 Exhibit A, # 2
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Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8§
Exhibit H, # 9 Exhibit I, # 10 Exhibit J, # 11 Exhibit K, # 12 Exhibit L, # 13 Exhibit
M, # 14 Exhibit N, # 15 Exhibit O, # 16 Exhibit P, # 17 Exhibit Q, # 18 Exhibit R, #
19 Exhibit S, # 20 Exhibit T, # 21 Exhibit U, # 22 Exhibit V)(Related document(s) 39
) (Toke, Vijay) (Filed on 11/30/2015) (Entered: 11/30/2015)

12/01/2015

NOTICE of Appearance by Vijay K. Toke for David B.Owsley (Toke, Vijay) (Filed on
12/1/2015) (Entered: 12/01/2015)

12/01/2015

NOTICE of Appearance by Vijay K. Toke for Bruce B. Paul (Toke, Vijay) (Filed on
12/1/2015) (Entered: 12/01/2015)

12/01/2015

MOTION for leave to appear in Pro Hac Vice for Bruce B. Paul ( Filing fee $ 305,
receipt number 0971-10030218.) filed by Pixels.com, LLC. (Attachments: # 1
Certificates of Good Standing, # 2 Attestation of Concurrence)(Toke, Vijay) (Filed on
12/1/2015) (Entered: 12/01/2015)

12/01/2015

MOTION for leave to appear in Pro Hac Vice for David B.Owsley ( Filing fee $ 305,
receipt number 0971-10030262.) filed by Pixels.com, LLC. (Attachments: # 1
Certificate of Good Standing, # 2 Attestation of Concurrence)(Toke, Vijay) (Filed on
12/1/2015) (Entered: 12/01/2015)

12/01/2015

NOTICE by Pixels.com, LLC NOTICE OF WITHDRAWAL OF CERTAIN COUNSEL;
[PROPOSED] ORDER GRANTING WITHDRAWAL OF CERTAIN COUNSEL (Toke,
Vijay) (Filed on 12/1/2015) (Entered: 12/01/2015)

12/03/2015

ORDER RE WITHDRAWL OF COUNSEL. Signed by Judge Vince Chhabria on
12/3/2015. (knm, COURT STAFF) (Filed on 12/3/2015) (Entered: 12/03/2015)

12/06/2015

REPLY (re 37 MOTION to Dismiss For Failure to State a Claim on Which Relief May
Be Granted ) filed bylnstagram, LLC. (Wilson, Dennis) (Filed on 12/6/2015) (Entered:
12/06/2015)

12/06/2015

OBJECTIONS to re 40 Request for Judicial Notice,, by Instagram, LLC. (Wilson,
Dennis) (Filed on 12/6/2015) (Entered: 12/06/2015)

12/07/2015

Order by Hon. Vince Chhabria granting 43 Motion for Pro Hac Vice— Paul.(knm,
COURT STAFF) (Filed on 12/7/2015) (Entered: 12/07/2015)

12/17/2015

Minute Entry for proceedings held before Hon. Vince Chhabria: Motion Hearing
held on 12/17/2015 re 37 MOTION to Dismiss For Failure to State a Claim on
Which Relief May Be Granted filed by Instagram, LLC. The Court takes the
matter under submission with argument by the parties. The Court will issue a
written ruling. Discovery as to trademark infringement is open. The time for the
CMC has changed: Case Management Conference set for 1/12/2016 01:30 PM in
Courtroom 4, 17th Floor, San Francisco. FTR Time 10:16— 10:42. Plaintiff
Attorney Vijay Toke and Bruce Paul. Defendant Attorney Dennise Wilson and
Peter Boyle. This is a text only Minute Entry (knm, COURT STAFF) (Date Filed:
12/17/2015) (Entered: 12/18/2015)

12/21/2015

51

AUDIO RECORDINGS ORDER (re: 50 Motion Hearing,,, Set Hearings,, ), by
Instagram, LLC. Court will send to Sarah Kim at sakim@kilpatricktownsend.com a
link to the files requested in this order. (Wilson, Dennis) (Filed on 12/21/2015)
(Entered: 12/21/2015)

12/21/2015

Order by Hon. Vince Chhabria granting in part and denying in part 37 Motion to
Dismiss.(knm, COURT STAFF) (Filed on 12/21/2015) (Entered: 12/21/2015)

12/23/2015

ADR Clerk's Notice providing new call-in information for the ADR Phone
Conference scheduled on January 8, 2016 at 11:00 AM Pacific time. (cmf, COURT
STAFF) (Filed on 12/23/2015) (Entered: 12/23/2015)

12/29/2015

Order by Hon. Vince Chhabria granting 44 Motion for Pro Hac Vice-
Owsley.(knm, COURT STAFF) (Filed on 12/29/2015) (Entered: 12/29/2015)

01/04/2016

STIPULATION to Extend Time to Respond to First Amended Complaint filed by
Instagram, LLC. (Gilliland, James) (Filed on 1/4/2016) (Entered: 01/04/2016)
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01/05/2016

NOTICE of Appearance by Vijay K. Toke for Thad M. Barnes (Toke, Vijay) (Filed on
1/5/2016) (Entered: 01/05/2016)

01/05/2016

MOTION to Appear by Telephone for Mari—Elise Taube and Thad M. Barnes filed by
Pixels.com, LLC. (Toke, Vijay) (Filed on 1/5/2016) (Entered: 01/05/2016)

01/05/2016

CASE MANAGEMENT STATEMENT filed by Pixels.com, LLC. (Toke, Vijay)
(Filed on 1/5/2016) (Entered: 01/05/2016)

01/06/2016

CLERK'S NOTICE RESCHEDULING THE TIME FOR THE CASE
MANAGEMENT CONFERENCE AND CONVERTING THE HEARING TO A
TELEPHONIC CASE MANAGEMENT CONFERENCE: The matter is rescheduled
to the following time due to one or more parties requesting to appear telephonically at
the hearing. Plaintiff shall provide the Court and all other parties a conference line and
applicable access code to use during the hearing no later than three court days prior to
the case management conference. Initial Case Management Conference set for
1/12/2016 02:30 PM in Courtroom 4, 17th Floor, San Francisco. (This is a text—only
entry generated by the court. There is no document associated with this entry.) (knm,
COURT STAFF) (Filed on 1/6/2016) (Entered: 01/06/2016)

01/06/2016

NOTICE of Appearance by Ryan T. Bricker on Behalf of Defendant Instagram, LLC
(Bricker, Ryan) (Filed on 1/6/2016) (Entered: 01/06/2016)

01/08/2016

ADR Remark: ADR Phone Conference held on 1/8/2016 with Tamara Lange. (cmf,
COURT STAFF) (Filed on 1/8/2016) (Entered: 01/08/2016)

01/11/2016

Answer to Amended Complaint 28 Amended Complaint , COUNTERCLAIM against
Pixels.com, LLC bylnstagram, LLC. (Attachments: # 1 Exhibit A)(Wilson, Dennis)
(Filed on 1/11/2016) (Entered: 01/11/2016)

01/12/2016

MOTION for leave to appear in Pro Hac Vice for Thad M. Barnes ( Filing fee $ 305,
receipt number 0971-10126400.) filed by Pixels.com, LLC. (Attachments: # 1
Certificate of Good Standing, # 2 Attestation of Concurrence)(Toke, Vijay) (Filed on
1/12/2016) (Entered: 01/12/2016)

01/12/2016

63

Minute Entry for proceedings held before Hon. Vince Chhabria: Telephonic
Initial Case Management Conference held on 1/12/2016. There is no discovery
stay in this case with respect to counter—claims. Discovery due by 10/3/2016.
Initial expert discovery due by 10/14/2016. Rebuttal expert discovery due by
11/4/2016. Close of expert discovery 12/16/2016. Dispositive Motion Hearing set
for 2/16/2017 10:00 AM in Courtroom 4, 17th Floor, San Francisco before Hon.
Vince Chhabria. Final Pretrial Conference set for 4/17/2017 01:30 PM in
Courtroom 4, 17th Floor, San Francisco. Jury Trial set for 5/1/2017 08:30 AM in
Courtroom 4, 17th Floor, San Francisco before Hon. Vince Chhabria. Hearing
not reported or recorded. Plaintiff Attorney Vijay Toke, Thad Barnes, and
Mari-Elise Gates. Defendant Attorney Dennis LeRoy and Ryan Bricker. This is a
text only Minute Entry (knm, COURT STAFF) (Date Filed: 1/12/2016) (Entered:
01/13/2016)

01/13/2016

Order by Hon. Vince Chhabria granting 62 Motion for Pro Hac Vice-
Barnes.(knm, COURT STAFF) (Filed on 1/13/2016) (Entered: 01/13/2016)

01/22/2016

STIPULATION WITH PROPOSED ORDER TO EXTEND TIME TO RESPOND TO
COUNTERCLAIM AND SET MODIFIED BRIEFING SCHEDULE filed by
Pixels.com, LLC. (Toke, Vijay) (Filed on 1/22/2016) (Entered: 01/22/2016)

01/27/2016

Order by Hon. Vince Chhabria granting 65 Stipulation to Extend Time to
Respond to Counterclaim and Modify Briefing Schedule.(knm, COURT STAFF)
(Filed on 1/27/2016) (Entered: 01/27/2016)

01/27/2016

Reset Deadlines: Responses due by 2/22/2016. Replies due by 2/29/2016. Motion
Hearing set for 3/17/2016 10:00 AM in Courtroom 4, 17th Floor, San Francisco before
Hon. Vince Chhabria. (knm, COURT STAFF) (Filed on 1/27/2016) (Entered:
01/27/2016)

02/08/2016

ANSWER TO COUNTERCLAIM AND AFFIRMATIVE DEFENSES byPixels.com,
LLC. (Toke, Vijay) (Filed on 2/8/2016) (Entered: 02/08/2016)
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https://ecf.cand.uscourts.gov/doc1/035113740420?caseid=290095&de_seq_num=154&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113741111?caseid=290095&de_seq_num=156&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113743336?caseid=290095&de_seq_num=163&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035013763146?caseid=290095&de_seq_num=168&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035013459577?caseid=290095&de_seq_num=76&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113763147?caseid=290095&de_seq_num=168&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035013765132?caseid=290095&de_seq_num=186&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113765133?caseid=290095&de_seq_num=186&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113765134?caseid=290095&de_seq_num=186&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113770317?caseid=290095&de_seq_num=191&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035013765132?caseid=290095&de_seq_num=186&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113805157?caseid=290095&de_seq_num=194&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113816394?caseid=290095&de_seq_num=196&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113805157?caseid=290095&de_seq_num=194&pdf_header=1&pdf_toggle_possible=1
https://ecf.cand.uscourts.gov/doc1/035113859730?caseid=290095&de_seq_num=200&pdf_header=1&pdf_toggle_possible=1
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HARVEY SISKIND LLP

D. PETER HARVEY (CA SBN 55712)
pharvey@harveysiskind.com
THOMAS A HARVEY (CA SBN 235342)
tharvey@harveysiskind.com

NAOMI JANE GRAY (CA SBN
ngray@harveysiskind.com

Four Embarcadero Center, 39" Floor
San Francisco, CA 94111

Telephone: (415) 354-0100

Facsimile: (415) 391-7124
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FLIPAGRAM, INC.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
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I, Berenice Avila, declare as follows:

1. I am an administrative assistant at Harvey Siskind LLP, counsel for Applicant
Flipagram, Inc. (“Flipagram”). I make this declaration freely and of my own personal knowledge. If
called as a witness, I could and would competently testify to the matters set forth herein.

2. Annexed hereto as Exhibit A is a true and correct copy of a screen shot I captured
from https://www.instagram.com/about/legal/terms/api/ on February 29, 2016.

3. Annexed hereto as Exhibit B are true and correct copies of screen shots I captured
from https://www.instagram.com/about/faq/ on February 29, 2016.

4. Annexed hereto as Exhibit C is a true and correct copy of a screen shot I captured
from https://itunes.apple.com/us/app/instafood-pro/id606793082?mt=8 on February 26, 2016.

5. Annexed hereto as Exhibit D is a true and correct copy of a screen shot I captured
from https://itunes.apple.com/us/app/hipstamatic-camera/id342115564?mt=8 on February 26, 2016.

6. Annexed hereto as Exhibit E is a true and correct copy of a screen shot I captured from
https://itunes.apple.com/us/app/instaweather-weather-photo/id564147490?mt=8 on February 26,
2016.

7. Annexed hereto as Exhibit F is a true and correct copy of a screen shot I captured from
http://blog.instagram.coin/post/42363074191/instagramfeed on February 25, 2016.

8. Annexed hereto as Exhibit G is a true and correct copy of a screen shot I captured
from http://blog.instagram.com/post/53448889009/video-on-instagram on February 25, 2016.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct and that this declaration was executed this 29th day of February , 2016, in San
Francisco, California.

/Berenice Avila/
Berenice Avila

AVILA DECLARATION IN SUPPORT OFFLIPAGRAM’S Opposition No. 91217238
REPLY RE ITS MOTIONS TO COMPEL AND TO TEST SUFFICIENCY
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https:/lwww.instagram.com/about/legal/terms/api/

Platform Policy

Company
By using the Instagram APIs, you agree to this policy. We reserve the right to change this policy at any time without
— notice, so please check it regularly. Your continued use of the Instagram APIs constitutes acceptance of any changes.
You also agree to and are responsible for ensuring that you comply with the Instagram Terms of Use and Instagram
FAQ Community Guidelines,

5 We provide the Instagram APls to support several types of apps and services. First, we provide them to help members
of our community share their own content with apps or services. We alsc support apps and services that help brands
and advertisers understand and manage their audience, develop their content strategy, and obtain digital rights. Finally,

Terms we provide the Instagram APls to help broadcasters and publishers discover content, get digital rights to media, and
5 share media using web embeds. The Instagram APis are not intended for other types of apps or services. For those we
vy do support, the following terms and information also apply:
Platform
A. General Terms
Libraries

. Ensure your app is stable and easily navigable.
. Don't caonfuse, deceive, defraud, mislead, or harass anyone.

. Be transparent about your identity and your app's identity.

B oW N

. Don't use the Instagram APls for any app that constitutes, promotes or is used in connection with spyware, adware,
or any other malicious programs or code.

. Don't store or cache Instagram login credentials.
. Follow any instructions we include in our technical documentation.
Provide meaningful customer support for your app, and make it easy for people to contact you.

Provide a publicly accessible privacy policy that tells people what you collect and how you will use this information.

0 © oy e !

If you allow third parties to serve content, including advertisements, or collect information directly from visitors,

including placing or recognizing cookies on visitors' browsers, disclose this in your privacy policy.

10. Comply with your privacy policy.

1. Comply with any requirements or restrictions imposed on usage of Instagram user photos and videos ("User
Content") by their respective owners. You are solely respansible for making use of User Cantent in compliance with
owners' requirements or restrictions.

12. Remave within 24 hours any User Content or other infarmation that the owner asks you to remove.

13. Obtain a person's consent befare including their User Content in any ad.

14. Only store or cache User Content for the period necessary to provide your app's service.

15. If you store or cache User Content, keep it up to date. For example, if a user marks a photo as "private”, you must
reflect that change by removing the content as soon as reasonably pessible.

16. Don't use the Instagram API to simply display User Content, import or backup content, or manage Instagram
relationships, without our prior permission.

17. Don't apply computer vision technology to User Content, without our prior permission.

18. Don't participate in any “like", "share”, "comment” or “follower” exchange programs.

19. Don't use follower information for anything other than analytics without our prior permission. For example, don't
display these relationships in your app.

20. Only use the POST and DELETE endpeints after a business has taken an expilicit action in your app requesting you
to do so.

21

Only use the POST and DELETE likes, comments, and relationships endpoints to enable businesses to manage
communication with people who have expressed interest in them. Don't use these endpaints for non-business
purposes,

22. Ensure your comments are uniguely tailored for each person. Don't post unauthorized commercial communication or
spam on Instagram.

23. Don't enable a business to take more than one action on Instagram at a time.

24. Add something unigue to the community. Don't use the Instagram APIs to replicate or attempt to replace the
functionality or essential user experiences of Instagram.com or any of Instagram's apps.

25. Respect the way Instagram looks and functions. Don't offer experiences that change it.
26. Don't attempt to build an ad network on Instagram.

27. Don't attempt to identify groups of individuals or create demagraphic clusters for the purpose of contacting or
targeting Instagram members on or off Instagram.

28. Don't transfer any data that you receive from us {including anonymous, aggregate, or derived data) to any ad
network, data broker, influencer network, or other advertising or monetization-related service.

29. You can administer a promotion on Instagram if you comply with all applicable laws and regulations, but don't
directly incentivize other actions.

30. if you want fo facilitate or promote online gambling, online real meney games of skill, or online lotteries, get our
written permission before using any of our products.

31. Don't use an unreasonable amount of bandwidth, or adversely impact the stability of Instagram.com servers or the
behavior of other apps using the Instagram APls.

32. Don'treverse engineer the Instagram APIs or any of Instagram’s apps.
33. Don'tsell, lease, or sublicense the Instagram APls or any data derived through the APls,

34. Comply with all applicable laws or regulations. Don't violate any rights of any person, including but not limited to
Intellectual property rights, rights of privacy. or rights of personality. Don't expose Instagram or people who use
Instagram to harm or legal liability.

B. Brand Assets

Comply with Instagram’s Brand Guidelines. Don't use the rademarks of Instagram or its affiliates without written
permissian, including as authorized by applicable brand guidelines.



C. Things you should know

1. Instagram primarily communicates with developers through email. Please ensure that the email addresses
associated with your Instagram account are current and that you don't filter out these messages.

]

. Instagram may rate limit or block apps that make a large number of calls to the API that are not primarily in respanse
to direct user actions.

i

. Enforcement is both automated and manual, and can include disabling your app, restricting you and your app's
access to Instagram APls, requiring that you delete data. terminating our agreements with you or any other action
that we deem appropriate.

ES

. Instagram may change, suspend. or discontinue the availability of any Instagram APIs at any time. In addition,
Instagram may impose limits on certain features and services or restrict your access to parts or all of the Instagram
APIs or the Instagram website without notice or liability.

5. If Instagram elects to provide you with support or medifications for the Instagram APls, this support may be

terminated at any time without notice to you.

o

. Instagram reserves the right to charge fees for future use of or access to the Instagram APls.

o

Instagram doesn't guarantes that any Instagram APIs are free of inaccuracies, errors, bugs, or interruptions, or are
reliable, accurate, complete, or otherwise valid.

w

. Licensed Uses and Restrictions: The Instagram APIs are owned by Instagram and are licensed to you on a
worldwide (except as limited below), non-exclusive, non-sublicenseable basis in accordance with these terms, Your
license to the Instagram APls centinues until it is terminated by efther party. Please note that User Content is owned
by users and net by Instagram. All rights not expressly granted to you are reserved by Instagram.

o

Disclaimer of Any Warranty: Instagram APls and all data derived through such APls are provided "as is™ with no
warranty, express or implied, of any kind and Instagram expressly disclaims any and all warranties and conditions,
including but not limited to. any implied warranty of merchantability, fitness for a particular purpose, availability.
security, title and non-infringement. You are solely responsible for any damage that results from the use of any
Instagram APIs and all any data derived through such APIs including, but not limited to, any damage to your
computer system or loss of data.

10. Limitation of Liability: Instagram shall not, under any circumstances, be liable to you for any indirect, incidental,
consequential, special or exemplary damages arising out of or in connection with use of the Instagram APis and any
data derived through such APls, whether based on breach of contract, breach of warranty, tort (including
negligence, product liability or otherwise), or any other pecuniary loss, whether or not Instagram has been advised
of the possibility of such damages. Under no circumstances shall Instagram be liable to you for any amount.

1. Release and Waiver: To the maximum extent permitted by applicable law, you hereby release and waive all claims
against Instagram, and its subsidianes, affilistes, officers, agents, licensars, co-branders ar other partners. and
employees from any and all liability for claims, damages (actual and/or consequential), costs and expenses
(including litigation costs and attorneys' fees) of every kind and nature, arising from or in any way related to your use
af the Instagram APls and data derived through such APIs. If you are a California resident, you waive your rights
under California Civil Code 1542, which states, "A general release does not extend to claims which the creditor does
not know or suspect to exist in his favor at the time of executing the release, which if known by him must have
materially affected his settlement with the debtor.” You understand that any fact relating to any matter covered by
this release may be found to be other than now believed to be true and you accept and assume the risk of such
possible differences in fact. In addition, you expressly waive and relinquish any and all rights and benefits which you
may have under any other state or federal statute or commaon law principle of similar effect, to the fullest extent
permitted by law.

12. Hold Harmless and Indemnify: To the maximum extent permitted by applicable law, you agree to hold harmless and
indemnify Instagram and its subsidiaries. affiliates, officers, agents, licensors, co-branders or other partners, and
employees from and against any third-party claim arising from or in any way related to your use of the Instagram
APIs and any data derived through the APls, including any liability or expense arising from all claims, losses,
damages (actual and/or consequential), suits, judgments, litigation costs and attorneys' fees, of every kind and
nature. Instagram shall use good faith efforts to provide you with written notice of such claim, suit or action.

13. Relationship of the Parties: Notwithstanding any provision hereof, for all purposes of the Instagram API Terms, you
and Instagram shall be and act independently and not as partner, joint venturer, agent, employee or employer of the
other. You don't have any authority to assume or create any obligation for or on behalf of Instagram, express or
implied, and you must not attempt to bind Instagram to any contract

14, Invalidity of Specific Terms: If any provision of the Instagram API Terms is found by a court of competent jurisdiction
to be invalid, the parties nevertheless agree that the court should endeavor ta give effect to the parties' intentions
as reflected in the provision and that the other provisions remain in full force and effect,

15. No Waiver of Rights by Instagram: Instagram’s failure to exercise or enforce any right or provision of the Instagram
API Terms shall not constitute a waiver of such right or provision.

ABOUT US SUPPORT BLOG PRESS APl J0BS PRIVACY TERMS 2016 INST RAM
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https:/lwww.instagram.com/about/faq/

Jnstagrnom Login

FAQ

Company
This is a short list of our most frequently asked questions. For more information about Instagram, or if you need support,
g please visit our support center.
o What is Instagram?
Instagram is a fun and quirky way to share your life with friends through a series of pictures. Snap a photo with your
e mobile phone, then choose a filter to transform the image into a memeory to keep around forever. We're building
Instagram to allow you to experience moments in your friends’ lives through pictures as they happen. We imagine a
Tenms world more connected through photos.
raivaEy How much is your app?
Platform $0.00 - available for free in the Apple App Store and Google Play store.
Libraries Where does the name come from?

When we were kids we loved playing around with cameras. We loved how different types of old cameras marketed
themselves as "instant” - something we take for granied today. We also felt that the snapshots people were taking were
kind of like telegrams in that they got sent over the wire to others - so we figured why not combine the two?

How did the idea come about?

We love taking photos. We always assumed taking interesting photos required a big bulky camera and a couple years
of art school. But as mobile phone cameras got better and better, we decided to challenge that assumption. We
created Instagram to solve three simple problems:;

Mebile photos always come out looking mediccre. Our awesome looking filters transform your photos into
professional-looking snapshots.

2. Sharing on multiple platforms is a pain - we help you take a picture once, then share it (instantly) on multiple
services.

3. Most uploading experiences are clumsy and take forever - we've optimized the experience to be fast and efficient.

What other services are you compatible with?

Currently, you can share your photos on a photo-by-photo basis on Flickr, Facebook, and Twitter. Additionally, if you
specify a location with your photo, you can opt to have us check you in on Foursquare, Going forward, we plan on
supporting additional services but have nothing else to announce at this time.

Are you hiring?

Absolutely, yes. If you're a talented engineer or designer we want to talk to you. Check out our jobs page.

| have a technical problem or support issue | need resolved. who do | email?

The best way to get in touch with us is to visit our support center.

Is there an API or developer program?

Developers can register for our api at our developer site,

How does privacy work?

We have adopied a follower model that means if you're "public” on Instagram, anyone can subscribe to follow your
photos. We do, however, have a special private option. In this mode, a user can make sure he/she must approve all
follow requests before they go through.

Who can see my photos?

All photos are public by default which means they are visible to anyone using Instagram or on the instagram.com
website. If you choose to make your account private, then only people who follow you on Instagram will be able to see
your photos.

How can | print my photos?

We save all the photos you process with Instagram to your camera roll. You can then sync with your computer and print
as many as you'd like

When are you going to make the app for Blackberry, Windows Phone 7, iPad, etc?

We are currently working on making the 1Phone and Android experiences as solid as possible. Only then will we
consider other platforms, but currently we have nothing to announce.

ABOUTUS SUPPORT BLOG PRESS APl J0OBS PRIVACY TERMS 2016 INSTAGRAM
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DOWNLOAD FOR 1OS, ANDROID, OR WINDOWS PHONE

Introducing Your Instagram Feed on the Web

Today, I'm very excited to announce the launch of a product we've been wanting to build for quite some
time now Since our launch in October of 2010, we've focused on building a simple app that has inspired
creativity while capturing everyday moments through the lens of your mobile phone. In fact, our focus on
building out a mobile-only experience is a unique path that we've chosen for many reasons, the most
important of which 1s thal Instagram, at its core, 1s about seeing and taking photos on-the-go. However, fo
make Instagram even more accessible to our growing community, at the end of last year we started to
expand to the deskiop web, giving you the ability to see profiles from instagram.com. To continue that
path, as of today, you can now browse your Instagram feed on the web — just like you do on your mobile
device. Go to instagram.com and log in to your account to give it a try.

Your Instagram Feed on the web functions much like it does on your mobile phone. You can browse
through the latest pholos of people whom you follow with updates as people post new photos Like phoios
by double clicking on them or pressing the like button. Or, engage in a conversation around a photo with
inline commenting. Browse through pages of the most recent images to keep up on what's happening with
the people you follow in realime. And shrink your browser down to a single column for your feed to look
more like your mobile feed. Simply put, we've brought a simple, powerful, and beautiful Instagram
browsing experience to the web.

We believe that you should be able o access Insiagram on a variety of difierent devices, any of which may
be convenient to you at a given moment — including your desktop computer or tablet. We do not offer the
ability to upload from the web as Instagram is about producing photos on the go, in the real world, in
realtime. On the other hand, Instagram for the web I1s focused on making the browsing experience a fast,
simple and enjoyable one.

This product was made possible by a small, talented group of engineers and designers on the Instagram
team whose goal It was fo make Instagram for the web be the most simple, straightforward, and beautiful
web experience for the Instagram community. We look forward to hearing your feedback, and thank you as
always for your support as we build this product and community together.

Kevin Systrom

co-founder, Instagram
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introducing video on Instagram

&5

QOver the past two and a half years, Instagram has become a community where you can capture and share
the world's moments simply and beautifully. Some moments. however, need more than a static image to
come to life. Until now these stones have been missing from Instagram

Today, we're thrilled to infroduce Video on Instagram and bring you another way to share your siories
When you go to take a photo on Instagram, you'll now see a movie camera icon. Tap it to enter video
mode, where you can take up fo fifteen seconds of video through the Instagram camera.

You'll also find that we've added thirteen filters buili specifically for video so you can keep sharing beautiful
content on Instagram. When you post a video, you'll also be able to select your favorite scene from what
you've recorded as your cover image so your videos are beautiful even when they're not playing

We're excited to see what the community will bring fo video, whether it's your local cafe showing you just
how they made your latte art this moring or an Instagrammer on the other side of the world taking
you on a tour of their city, @ mother sharing her joys in parenting as her children laugh and play or your
favoriie athlete taking you behind the scenes

So what does this mean for your content? Nothing's different from photos. We're still commitied to making
sure you have control over all of your content. Only the people who you let see your photos will be able to
see your videos And as with phoios, you own your videos You can learn more about Video on
Instagram—including our new Cinema feature—by visiting the Instagram Help Center.

We can't wait to see what you'll create.

Kevin Systrom

Co-founder, Instagram

Instagram for iOS version 4.0 is currently available for download in Apple’s App Store and
Instagram for Android version 4.0 is now available on Google Play.
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Watch the video of Instagram’s co-founder Kevin Systrom announce Video on Instagram here.

5,735 notes

B 1n5t1g8r liked this

& yusoflee liked this

/) bebiisch-miirsada liked this

B halemy20 liked this

¥ fortunatelygenerousbouquet-bir liked this
= lucknowseo liked this

%, thegeneralhottubgalaxy liked this

I classybrazilians |iked this

Fi bluehome91 liked this

@ cicekdali liked this

& laura72blog liked this

4 skynetstuff reblogged this from instagram
24 skynetstuff liked this

I johnnylaurent reblogged this from instagram
Bl dori-dorina reblogged this from instagram
B ljefamily liked this

@ emilindricau liked this

E noodleonit liked this

@ bathroomideasgod liked this

® belviana liked this

@ ysamarycarolove reblogged this from instagram
Ed nancyklein095 liked this

W fcb-zanessa-forever liked this

2 haniabsi liked this

H citroenpers liked this

4 jamesmordue liked this

il l-ange-cassee liked this

¢ tiaranurjannahbir liked this

pekky2557 reblogged this from instagram
Wl juanisperfect liked this

£ living-my-dreams-forever liked this

[ noluenysilva rebloggad this from instagram

B misfer82 liked this



B misferB2 reblogged this from instagram

A stefylela liked this

Ml woaahaliyah reblogged this from instagram
£ bubblegumqueenlol liked this

W engraved-gift liked this

B buy-a-gift liked this

B things-remembereds liked this

B personalized-gifts-pro liked this

B erblinrustani reblogged this from instagram
™ louloud08 liked this

= loulou308 reblogged this from instagram
7= evanwhaiter liked this

B iboy123 liked this

& KIOpfar liked this

B¢ dares1905dmus liked this

% footballfreak121 liked this

I lovenoorezah123 liked this

SHOW MORE NOTES

Blog Archive RSS Feed Engineering Blog Instameets

AboutUs Support APl Jobs Privacy Terms
B fw

22015 INSTAGRAM, INC



	HARVEY SISKIND LLP
	ARGUMENT
	00071059.PDF
	dkt_-1456260425.html

	00071100.PDF
	doc IG000001
	Page 1


	00071101.PDF
	doc IG000020
	Page 1


	00071282.PDF
	HARVEY SISKIND LLP

	HARVEY SISKIND LLP

