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___________________________________ X
NASTY PIG, INC., * Opposition No. 91217154
Opposer, :
V.
JANOSKIANS LLC,
Applicant.
N 4

OPPOSER’S REPLY IN FURTHER SUPPORT OF MOTION TO COMPEL
APPLICANT'S RESPONSES TO OPPGSER’'S AMENDED FIRST SET OF
INTERROGATORIES

Applicant Janoskians LLC’s &pplicant”) opposition papersifado rebut Opposer Nasty
Pig, Inc.’s (“Opposer”) showinthat the Board should enter arder compelling Applicant to
respond to Opposer’'s Amended First Set tédrogatories. Pursnato TBMP § 502.03,
Opposer respectfully submits this reply mearmwlum to respond to new issues raised in
Janoskians’ opposition papers.

As set forth more fully below, Applicanttdaim that Opposer dinot undertake a good-
faith effort to resolve the dispute before brimgithe instant motion to compel is baseless.
Opposer undertook significant time and expersking to informally resolve this dispute
without the need for Board imgention, which included particgting in a lengthy telephone call
with opposing counsel in which Opposer tookenof Applicant’s objections and, while
disagreeing with the merits tfose objections, thereafter sigoéntly revised iténterrogatories

and served Applicant with an amended set @friegatories that took into account Applicant’s
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stated objections. Opposer was compellecték selief from the Board only upon Applicant’s
refusal to respond to the amended interragegamn this same ground. Under any objective
view, it is clear that Opposer has made aesimcgood-faith effort to resolve the dispute
presented in this motioni-e., Applicant’s objection that Oppess interrogatories exceed the
subpart limitation set forth in 37 C.F.R. § 2.120(d).

On the merits of the motion, Applicant kes the incredible, and wholly unsupported,
claim that Opposer’s 26 numbered interroga®osomehow constitute over 200 separate
interrogatories. (Opp. Br. at 3). While Oppobelieves that each of its 26 numbered
interrogatories conutes a single inteogatory and that any subpadre subsumed within the
general topic covered by each interrogatorgnennder a very liberal reading, the propounded
interrogatories, at most, constitute 52 interrogags—well within the limitations set forth in 37
C.F.R. § 2.120(d).

For the foregoing reasons, Opposer’s motion to compel should be granted.

ARGUMENT

A. The Record Demonstrates that Opposer Mde a Good-Faith Effort to Resolve the
Instant Discovery Dispute In Accordance with 37 C.F.R. 8§ 2.120(e)(1)

Applicant’s primary argument in oppositiom Opposer’s motion to compel is its
unfounded claim that Opposer did not make a good-&itht to resolve the instant dispute in
accordance with 37 C.F.R. § 2.120(e)(1). Sactaim is refuted by the record, which
demonstrates that: (1) Opposer’s counsatacted Applicant'saunsel in December 2014
shortly after receiving Applicard’written discovery responsg2) Opposer’s counsel scheduled
and conducted a lengthy telephone call on JanBa2915 in which the parties discussed in
depth Applicant’s objections to the interrogas; (3) notwithstandings disagreement with

Applicant’s count of the inteogatories, Opposer undertook thediand expense to revise and
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substantially pare down its interrogatoniesccordance with Applicant’s objections; (4)
Opposer served its amended set of interrageg@n January 12, 201and (5) Applicant once
again refused to provide any substantive respsion the same ground thia interrogatories
exceeded the 75 subpart limitation. The contholgjection by Applicant made clear that the
parties had a fundamental difference on igssie which required the Board’s assistance.

Under any reasonable read of 37 C.BR.120(e)(1), Opposer exhibited a good-faith
effort to resolve the instant discovery dispufgplicant’s only argument in response rests on an
attempt to distinguish between efforts to tl®” the original interrogatories versus the
amended interrogatories. Such a distinctiomhslly arbitrary and finds no basis under the
rules. 37 C.F.R. 8 2.120(e)(1) provides thatpharty must have made a good faith effort to

resolve with the other party “thesues presented in the motiorAll of Opposer’s efforts have

been aimed at resolving thesue presented on this motione; Applicant’s objection that
Opposer’s interrogatories exceed the subpaitdtion set forth in 37 C.F.R. § 2.120(d).
Opposer’s service of amended interrogatories was simply further evidence of its good-faith
efforts to informally resolve this dispute without the need for Board intervehtiafile such
efforts by Opposer to informally resolve thisjplute ultimately proved unsuccessful, it is beyond
dispute that such good-faidiforts were made.

B. Even a Liberal Count of the Amended Irterrogatories Confirms that the Requests
Satisfy the 75 Subpart Limitationin 37 C.F.R. § 2.120(d)

As noted in its opening papers, Opposer’s Adexl First Set of Inteogatories consists

of 26 listed interrogatories, nearly3 of which merely seek facsupporting each of Applicant’s

! Applicant makes the confusinggament that this issue was “céged” by virtue of Opposer’s
service of amended interrogatorig©pp. Br. at 3). Howevewhether the issue was resolved
was determined by the manner in which Applic@sponded to the amended interrogatories.
Applicant’s refusal in late February 2015 to r@sg to the amended interrogatories by asserting
the same objection revealed that theadsad decidedly not been resolved.

3
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eight affirmative defenses asserted in itswar. Because each of Opposer’s 26 numbered
interrogatories seeks inform@n concerning a general toplOopposer believes that each
numbered interrogatory shout@ considered one interrogatamotwithstanding any subparts

that seek specific details on issusubsumed within that general topic. See, e.g., Border Collie

Rescue, Inc. v. Ryan, 2005 U.S. Dist. LEXA®33, at *3 (M.D. Fla. Mar. 15, 2005) (“An

interrogatory containing subparts directe@latiting details conce&ing a ‘common theme’
should generally be consider a single question”).

Nonetheless, even if one adept liberal reading #t counts such subparts as separate
interrogatories, Opposer’'s amended interrogesado not exceed 75 as shown below:

Interrogatory No. 1:

Identify the persons who are most knowlealle concerning the adoption and/or use of
Applicant’'s Mark.

Count: 2

Interrogatory No. 2:

Describe in detail the reas(s) for selecting Applicant’s Mark, including but not limited
to, the reasons for (a) selectitig term DIRTY:; (b) selecting ¢hterm PIG; and (c) combining
those terms to form Applicant’s Mark.

Count: 1

Interrogatory No. 3:

Identify all persons who or entities whiphrticipated in theanception and/or adoption
of Applicant’s Mark, including a descriptiaf the nature of their participation.

Count: 2
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Interrogatory No. 4:

Identify any trademark searches, opinions or other investigatitateddo the adoption
of Applicant’s Mark, including, witbut limitation, the persons involdethe date(s), and the data
or results of those searches,ropns or other investigations.

Count: 4

Interrogatory No. 5:

State whether Applicant was aware of OppsdASTY PIG Mark or goods or services
offered for sale bearing Opposer's NASTY RMark prior to October 8, 2013, when Applicant
filed Application Serial No. 86/085,785.

Count: 2

Interrogatory No. 6:

State whether Applicant has any documinita(e.g., business plans, marketing plans,
memos, correspondence or draft proposatngfkind) reflecting Applicant’s bona fide
intention, prior to or as of October 8, 2013us® Applicant’'s Mark itommerce in connection
with each and every good identified in International Class 25 in Application Serial No.
86/085,785.

Count: 1

Interrogatory No. 7:

Identify each product or service on or amaection with which Applicant (or any person

or entity authorized by Applicant) has made o$ Applicant’s Mark (Breinafter “Applicant’s

5
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Products/Services”).

Count: 1

Interrogatory No. 8:

For each of Applicant’s Products/Services iifesd in response to Interrogatory No. 7

above, identify:

(@) The date of first use for each such Product or Service;

(b)  The period of time during which each suRtoduct or Service was or is being
offered for sale;

(c) The geographic area(s) in which each sBobduct or Service was or is being
offered for sale;

(d)  The annual volume of sales for each year ftbendate of first use to the present,
both by dollar amount and unit amount, for each such Product or Service;

(e)  The channels of trade (e.g., types ofitettres, catalogs, mail order, on-line,
promotional sales, private sales, etorpugh which each such Product or Service
was or is being offered for sale to the ultimate consumer; and

() The type of consumers to whom each such Product or Service is or was offered
for sale.

Count: 6

Interrogatory No. 9:

State whether Applicant’s Mark has baesed in connection with any designs,
stylizations (including, whout limitation, font styles)pr logos, and if so, describe the details of

each such use.
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Count: 2

Interrogatory No. 10:

Identify all Agreements conceng or relating to Applicant’s Mark.

Count: 1

Interrogatory No. 11:

For each such agreement identified in the response to Interrogatory No. 10 above,
identify the date of the agreement andalide the material terms thereof.

Count: 2

Interrogatory No. 12:

Describe the relationship between Applicand Fitumi, including, but not limited to, (i)
identifying all Agreements between Applicant d@fitlmi with respect to Applicant’'s Mark; and
(i) identifying any attempts by pplicant or Fitumi to registeany other marks comprising or
consisting of the terms “NASTY” or “PIG.”

Count: 3

Interrogatory No. 13:

Describe the relationship between Applicand Putnam Accesso@roup, including,
but not limited to, (i) identifying all Agreem&nbetween Applicant and Puthnam Accessory
Group with respect to ApplicastMark; and (ii) identifyingany attempts by Applicant or
Putnam Accessory Group to register any pbtharks comprising or consisting of the terms

“‘NASTY” or “PIG.”
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Count: 3

Interrogatory No. 14:

Identify each web site or web page (whetbvwned by Applicant othird parties) on or
through which Applicant’s Mark altor Applicant’s Products/Servicésve been or are currently
being advertised.

Count: 2

Interrogatory No. 15:

Identify each kind of advertising or matikng material (e.g., pot-of-sale material,
circular, flyer, poster, sticker, sales sheet,l&abrochure, catalog,gn, price liston-line or
email advertisement, print advertisement, raditet@vision advertisement, or other advertising
material or promotional item) that has bersed in connection witApplicant’s Mark or
Applicant’s Products/Services.

Count: 2

Interrogatory No. 16:

Identify all known instances of actual casion between goods or services bearing
Opposer's NASTY PIG Mark and goodss®rvices bearingpplicant’s Mark.
Count: 1

Interrogatory No. 17:

Identify all persons knowledgeable about anghsimstances referred to in the response to
Interrogatory No. 16 above and deberthe nature of their knowledge.

Count: 2
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Interrogatory No. 18:

Identify all third party uses, registratioasd applications for registration of any marks
containing or comprising the term “PIG” in cawtion with products aservices identical or
similar to any of Applicant’®roducts/Services or Opposer’s goodservices in the United
States.

Count: 6

Interrogatory No. 19:

Set forth all facts that suppdpplicant’s second affirmativdefense that “the Notice of
Opposition is barred by the [sic] acquiescence and laches.”

Count: 1

Interrogatory No. 20:

Set forth all facts that suppgdkpplicant’s third affirmative defense that “the Notice of
Opposition is barred by the docteiof waiver and estoppel.”

Count: 1

Interrogatory No. 21:

Set forth all facts that suppdkpplicant’s fourth affirmatie defense that “the Notice of
Opposition is barred by Opposer’s failure to chajke the use of third party marks comprised in
whole or in part of the ternpig’ on related goods and sere& by unrelated third parties.”

Count: 1
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Interrogatory No. 22:

Set forth all facts that pport Applicant’s fifth affirmative defense that “Applicant’s
mark DIRTY PIG falls far outsie the scope of protectionwdhich Opposer’s mark may
extend.”

Count: 1

Interrogatory No. 23:

Set forth all facts that suppgdkpplicant’s sixth affirmativelefense that “there are many
100’s of third party ‘pig’ and ‘pigcombination marks of record in the USPTO, thus rendering
the ‘pig’ element of Opposs mark to be weak.”

Count: 1

Interrogatory No. 24:

Set forth all facts that suppdpplicant’s seventh affirmativdefense that “there were as
many as 185 live third party live [sic] ‘pig’ arpig’ combination marks of record in relevant
classes in the USPTO at the time Opposed fiee application that resulted in Reg. No.
2800386, which Opposer admitted were not confylgisimilar to Opposer’s mark when it
stated under oath in the apgiion ... to the best of hisér knowledge and belief no other
person, firm, corporation, or association has thktrio use the mark in commerce, either in the
identical form thereof or in such near resembathereto as to be likely, when used on or in
connection with the goods/serviaafssuch other person, to causmfusion, or to cause mistake,
or to deceive; and that allééments made of his/her ownokviedge are true; and that all
statements made on information dedief are believed to be true.”

Count: 1

10

25048/005/1618755.1



Docket No. 25048.005 TRADEMARK

Interrogatory No. 25:

Set forth all facts that suppdkpplicant’s eighth affirmatig defense that “except for the
within opposition, Opposer has never challenggiga or ‘pig’ combination mark before the
TTAB, thus acquiescing in ¢ghongoing and continued weakening of its alleged mark.”

Count: 1

Interrogatory No. 26:

Identify all persons who furnished any information used in responding to these
Interrogatories and identify the relevant mogatories to which their response pertain.

Count: 2

Accordingly, Opposer’'s Amended First Setmtierrogatories compriseat most a total of
52 interrogatories, well withithe 75 numerical limitation proged in 37 C.F.R. § 2.120(d).

CONCLUSION

For the foregoing reasons, Opposer respigtfequests that the Board issue an order
compelling Applicant to respond to Opposdfisst Set of Amended Interrogatories.

Dated: New York, New York
April 16,2015 Respectfullysubmitted,

COWAN, LIEBOWITZ & LATMAN, P.C.
Attorneydor Opposer

By: _ /JoelKarni Schmit/
bel Karni Schmidt
Eic J. Shimanoff
Sott P. Ceresia
1133Avenueof the Americas
NewYork, New York 10036
(212)790-9200
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CERTIFICATE OF SERVICE

| hereby certify that | caused a copfiythe foregoing OPPOSER’S REPLY IN
FURTHER SUPPORT OF MOTION TGOMPEL APPLICANT’'S RESPONSES TO
OPPOSER’S AMENDED FIRST SET OF INTERROGERIES to be sent via first class,
postage paid mail to Applicadanoskians LLC’s Attorney driCorrespondent of Record,
Stephen L. Baker, Esq., Baker and Rannélé.., 575 Route 28, Raritan, New Jersey 08869-

1354.

Dated: New York, New York
April 16, 2015

/Scott P. Ceresia/
Scott P. Ceresia
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