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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial Nos. 86/150,772 and 86/150,767

BENEFIT COSMETICS LLC,

Opposer,

V. Opposition No. 91216907

ANASTASIA BEVERLY HILLS, INC.,

Applicant.

DECLARATION OF DAVID DONAHUE, ESQ. IN SUPPORT OF OPPOSER’S
OPPOSITION TO APPLICANT'S MOTION FOR JUDGMENT ON THE PLEADINGS

|, DAVID DONAHUE, declare as follows:

1. | am a partner at the law firm of Fragslnick Lehrman & Zissu, P.C., counsel for
Opposer Benefit Cosmetics LLC (“Opposer”)tinis Opposition proceeding. | make this
declaration based upon my own personal knowledgkupon information and belief based on
my review of the documents annexed as exhf@teto in support of Opposer’s Opposition to
the Motion for Judgment on the Pleadings fibgdApplicant Anastasia Beverly Hills, Inc.
(“Applicant”).

2. On August 29, 2014, the partikesld their required dcovery and settlement
conference pursuant to Federal Rule of Cividdedure 26(f) and Trademark Rules of Practice
2.120(a)(1) and (2). Following that conferenOpposer served its initial disclosures and
discovery requests on Applicant. Applicarggended by filing the instant Motion on September
8, 2014. Shortly thereafter, on September2014, the Board stayed Opposition proceedings
pending resolution of the Motion. AccordingApplicant has not yet responded to Opposer’s

discovery requests, and Oppobkas had no opportunity to take discovery of Applicant.
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3. Attached ag€xhibit A is a true and correct copy an image downloaded from
http://www.net-a-porter.com/product/338471/Areasa_Beverly Hills/eyebrow-stencils on
September 23, 2014. Upon information and belref image depicts packaging for a product
offered by Applicant.

4, Attached agxhibit B are true and correct copies of images downloaded from
http://cafemakeup.com/wp-content/uplo&fd 1/09/Anastasia-Bw-Powder3.jpg and
http://lavieenbeaute.files.wordpress.com/2Q21eauty-express-open-palette.jpg on September
23, 2014. Upon information and belief, the imadepict a product offered by Applicant and
instructions for use of product offered by Applicant.

5. Opposer submits in its Opposition brief that its Notice of Opposition meets the
notice pleading standard under Federal Rul€iwil Procedure 8(a) and Trademark Rule of
Practice 2.104(a). However, to the extent thatBoard would othenge dismiss Opposer’s
Notice of Opposition as insufficiently pleaded, Opgragquests that the Board grant it leave to
amend the Notice of Opposition to add the attadbdubits A and B as additional exhibits to
the Notice of Opposition, to add ajl&ions concerning such Exhibitsthe nature of Paragraphs
3 and 4 above, and to add an allegationrgjadis follows: “Applicant’s Proposed Mark is
merely a descriptive diagram that describeseg fusction, or purpose of the goods set forth in
Applicant’s Applications; namg) ‘Tweezers’ in International @bs 8, and ‘Stencils for use in
applying makeup and shaping the eyebrownternationhClass 16.”
| declare under penalty pkrjury under the laws of the Unit&dates that the foregoing is true
and correct.

Executed at New York, New York g
September 23, 2014

DAVID DONAHUE
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9/23/2014 Anastasia Beverly Hills | Eyebrow Stencils | NET-A-PORTER.COM

Free 3 day delivery and free returns within the US SHOP FOR HIM
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LINGERIE SPORT BEAUTY THE EDIT

ANASTASIA BEVERLY HILLS

Eyebrow Stencils
$20

Add to Shopping Bag

Add to Wish List

EDITORS NOTES v

m"‘?" L Perfectly shaped brows are an instant anti-aging trick, lifting your face
HGH AROH Im.r“ and opening your eyes - let this set of five precision stencils be your
guide to achieving and maintaining a beautiful shape From a petite to a
full arch, try each stencil before tweezing to ensure you're happy with the
shape
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¢ Reusable, durable and easy to clean
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Brow Fix Lash Genius Clear Precision Tweezers Brow Scissors Brow Gel - Clear
$21 Waterproof Topcoat 528 $23 %92
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Customer Care

Contact Us

Shipping Information
Returns & Exchanges
Payment Security
Gift Cards

FAQs

About Us

The Company
Careers
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Advertising
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Terms & Conditions
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The Men's style destination

My Preferences Don't Miss Out

Ship my orders to
United States

Stay stylishly up-to-date with the latest news, hottest
trends and new arrivals direct to your inbox
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EXHIBIT B



Anastasia-Brow-Powder3.jpg (JPEG Image, 2556 x 4041 pixels) edcal 1 of ]
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beauty-express-open-palette.jpg (JPEG Image, 940 x 930 pixelsedScal

08/29/201.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing is being served by electronic mail upon Applicant’s
counsel at the following addresses:

JEFFREY M. SMITH, ESQ.
smithj@gtlaw.com

KRISTEN L. FANCHER, ESQ.
FancherK@gtlaw.com

JOEL R. FELDMAN, ESQ.
feldmanjoel@gtlaw.com

this 23rd day of September 2014.

David'Donahue
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