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Opposition No. 91215688 

Therakos, Inc. 
 

v. 
 

Maco Pharma 
 
 
By the Trademark Trial and Appeal Board: 
 
 This case now comes before the Board for consideration of applicant’s 

motion (filed May 6, 2014) to dismiss for failure to state a claim upon which 

relief may be granted under Fed. R. Civ. P. 12(b)(6).   

As grounds therefor, applicant contends that opposer has failed to 

plead properly its asserted claim of dilution.  Specifically, applicant 

maintains that opposer failed to allege affirmatively that its pleaded mark is 

famous and that it acquired such fame prior to applicant’s first use of its 

subject mark. 

In response to applicant’s motion to dismiss, opposer, on May 23, 2014, 

filed an amended notice of opposition.  The Board finds that opposer’s 

amended pleading cures the deficiencies raised by applicant.  As applicant’s 

motion to dismiss does not constitute a responsive pleading, and because 

opposer’s amended pleading cures the deficiencies asserted by applicant, 
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opposer’s amended notice of opposition is accepted as a matter of course and 

now constitutes as opposer’s operative pleading in this case.  See Fed. R. Civ. 

P. 15(a)(1)(B) and 15 U.S.C. § 1065.   

In view thereof, applicant’s motion to dismiss is deemed MOOT and 

will be given no further consideration. 

Trial Dates  

 Trial dates, beginning with the deadline to file an answer to opposer’s 

amended notice of opposition, are reset as follows: 

Time to Answer 6/26/2014 
Deadline for Discovery Conference 7/26/2014 
Discovery Opens 7/26/2014 
Initial Disclosures Due 8/25/2014 
Expert Disclosures Due 12/23/2014 
Discovery Closes 1/22/2015 
Plaintiff's Pretrial Disclosures Due 3/8/2015 
Plaintiff's 30-day Trial Period Ends 4/22/2015 
Defendant's Pretrial Disclosures Due 5/7/2015 
Defendant's 30-day Trial Period Ends 6/21/2015 
Plaintiff's Rebuttal Disclosures Due 7/6/2015 
Plaintiff's 15-day Rebuttal Period Ends 8/5/2015 

 

In each instance, a copy of the transcript of testimony, together with 

copies of documentary exhibits, must be served on the adverse party within 

thirty days after completion of the taking of testimony.  Trademark Rule 

2.l25. 

Briefs shall be filed in accordance with Trademarks Rules 2.128(a) and 

(b).  An oral hearing will be set only upon request filed as provided by 

Trademark Rule 2.129. 


