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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ALLIANCE POWER SPORTS, INC., )
) Opposition No. 91215049
Opposer, )
) Inthe matter of :
V. )
) U.S. Application Serial No. 85608003
HAMMER BRAND, LLC. )
) Filing Date: August 14, 2013
Applicant. )
) MARK: WOLF

REPLY IN SUPPORT OF M OTION FOR ORDER
COMPELLING DEPOSITION AND DOCUMENT PRODUCTION

Opposer does not challenge the key pointéasth in Applicant’s Motion to Compel—
that Opposer refused for months to provide iggmt with available deposition dates and left
Applicant with no choice but to serve its Depiost Notice and later its Motion to Compel.
While Opposer’s Response is filled withgi@iading statements and outrights falsehoods,
Opposer still cannot show thateihgaged in a good-faith effort to schedule its Rule-30(b)(6)
deposition. The Board should therefore (1) matthe October 30 discovery deadline only for
the purpose of taking Opposer’s Rule-30(bjéposition; (2) compel Opposer to produce a
witness for deposition in Cleveland no lateariiNovember 26, along with documents responsive
to the requests set forth in the Notice; and (RrawApplicant attorneys’ fees and costs incurred

in moving the Board for this order, together watty other relief the Bard deems appropriate.
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OPPOSER SREFUSAL TO PRODUCE A WITNESS FOLLOWED MONTHS OF EVASION AND
DELAY .

A. Opposer’s “deficient”notice argument is without merit.

Opposer asserts that Applicant’s Depositimtice was deficient under Trademark Rule
2.120(b) because it commanded Mr. Chang, a Caldaesident, to appear in person for a
deposition in Cleveland, OhidOpposer thus tries to blamep@licant for Opposer’s egregious
discovery tactics by claiming thatwas justified in ignoringApplicant’'s many attempts to
schedule a deposition. In other words, Oppasgues that the (purportedly defective) Notice
retroactively excuses Opposer’s months-longgaifto engage in good-faith discussions to
schedule the deposition. This argument is without merit.

First, Opposer’s argument is based on a fateenise. Applicant’s Notice stated that it
would take the deposition of Opposer in @rnd “or other locatiomutually agreed upon by
the parties[.]” (Ex. 9 to Applicant’s Motion to Compel). Oppasever offered an alternative
location—until its Response brief hefded a month after Opposer waerved with the Notice.

Nor did Opposer ever object to the Notideursuant to TBMP 8§ 404.08(a), “[o]bjections
to errors and irregularities anotice of the taking of a discayedeposition must be promptly
served, in writing, on the party giving the notieay such objectionthat are not promptly
served are waived.See also FeD. R.Civ. P. 32(d)(1) (“An objection tan error or irregularity in
a deposition notice is waived unless promptly sémn writing on the party giving the notice.”);
TBMP § 707(c) (citing ED. R.Civ. P. 32(d)(1)). By not promptlgerving written objections to
Applicant’s notice, Opposer has waived them. Seec8ARTHY ON TRADEMARKS AND UNFAIR
COMPETITION § 20:117 (4th ed.) ("The types of objectidhat are waived unless raised promptly
are those such as objection to the noticadking testimony....”) (citing TBMP 8 707(c)fee

also Plymouth Cordage Co. v. Solar Nitrogen Chems,, Inc., 152 U.S.P.Q. 202, 203 (TTAB 1966)
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(“[R]espondent should have been aware ofittegularity in petitioner’s notice when it was
received and prompt objection would have erdipletitioner to makery necessary corrections
therein. Having failed to note any objectiorpttditioner’s notice until said witnesses were
called to testify, it must be deemed under the tliat respondent had waived its objections to
the irregularities in the notice.”)Cf. HighBeam Marketing, LLC v. Highbeam Research, LLC,

85 U.S.P.Q. 2d 1902, 106 (TTAB 2008) (“Insteadlefying the subpoena, [the withess] should
have either complied fully therewith by appegrfor [the] deposition or sought to quash that
subpoena in the district court.”).

Finally, Applicant’s deposition notiagid not identify Mr. Chang—or any other
individual—for deposition. Insiad, pursuant to Rule 30(b)(&pplicant served a deposition
notice to Opposer itself. Under the ruBpposer is required to identify a withess who can
testify on behalf of the company orettopics set forth in the notic&e TBMP § 404.06(b)
(Upon service of notice, the “amed organization must thensignate one or more officers,
directors, or managing agents,dmsignate other persons who aamtsto testify on its behalf[.]

... The persons designated must testify abdotination known or reasonably available to the
organization.” ") Quoting FED. R. Civ. P. 30(b)(6)). Instead, Opposer claimed that only Mr.
Chang can testify for the company and becausedseout of the country, no deposition could go
forward. Opposer’s refusal toide by the Notice is impropeiSee, e.g., Great Am. Ins. Co. of

New York v. Vegas Constr. Co., Inc., 251 F.R.D. 534 (D. Nev. 2008)rgmnization that no longer
has a person with knowledge the designated topicsriet relieved of the duty to prepare a
corporate witness designee).

In short, Opposer’'s manufactured excuB® ignoring the Notice do not withstand

scrutiny.
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B. Opposer did not make a good-faith #empt to schedule the deposition.

Opposer’s alleged “attempt to amelioraty &ardship on the Apigant” was made only
after Applicant repeatégasked for available dates, ordfter Opposer ignored Applicant’s
repeated requests, only after Applicant seiteotice, and only after Applicant filed its
Motion to Compel.

The “facts” offered by Opposer itself shovatifOpposer failed to engage in good-faith
discussions concerning the deposition. Acowdo Opposer, on August 19, when Applicant
requested available dates for a deposition, Opposes not aware of any scheduling conflicts.”
(Response, Fact No. 11). But Opposer faileidftarm Applicant that there were no scheduling
conflicts. Further, Opposer states that on &aper 8, it became aware that Mr. Chang was out
of the country and would not betuening until late October.1d., No. 13). Again, Opposer did
not inform Applicant of Mr. Chang’s purported wadability. Only afte Applicant served its
Deposition Notice on September 24 did Oppasirm Applicant that Mr. Chang was
(allegedly) out of the country and unavailafdedeposition. (Responsgact No. 14). And
only after Applicant filed itdviotion did Opposer claim thalr. Chang'’s travel plans had
suddenly changed, so that he was now avail&dl deposition—but onlyia teleconference.
(Opposer’'s Ex. 4). Had Opposer responded tdidgpt’s initial requesin June and actually
made a good-faith attempt to schedule a déposiApplicant’s Noticeand Motion to Compel

would have been unnecesséry.

! Applicant first asked Opposer about availatdges in a June 20 lett (Applicant’s Ex. 7).
Opposer claimed that it never received thitele(Response, Facts Nos. 8-9), even though
Applicant sent it to counsel's address whel®tiler mailings have been received. Regardless,
Opposer admits that she received a copy®fltime 20 letter when Applicant emailed it to
Opposer on July 10 (Response, Facts No. ®réfbre, between July 10 and September 24,
when Applicant served the depii@n notice, Opposer had moreathtwo months to work with
Applicant to schedel the deposition.
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I. OPPOSER SHOULD BE COMPELLED TO PRODUCE RESPONSIVE DOCUMENTS.

Opposer also claims that it made a good-fafthrt to respond to Applicant’'s document
requests. As Applicant expled (see Mem. in Supp. at 7-8), Opposer’s “effort” consisted
mainly in delaying responses and producing adeauments in piece-meal fashion. Regardless,
Applicant’s Motion to Compel merely requestbe Board to order Oppesto produce—at the
Rule-30(b)(6) deposition—documents previousiyuested. Opposer complains that it “cannot
produce documents which do not exist.” But Oppbsernot yet produced documents that it
has already agreed to produce. Indeethtasas September 25, 2014, Opposer informed
Applicant that it wascurrently working with our cliento gather the documentation you
requested in your August 19th lettand in the second set of disery requests. | am sure you
can appreciate the delay associated with gathering these requests while our client is overseas.”
(Applicant’s Ex. 12, E. Bray Sept. 25, 2014 E-MaiBs explained above, Opposer claims not to
have learned that Mr. Chang was out of thertry until September 8. If Opposer has been
continuously and diligently working to responddocuments requests,istreasonable to ask
how Opposer’s counsel was not aware—untpt8mber 8—that Mr. Chang was out of the

country. Once again, Opposer ismatacturing excuses after the fact.

[l. CONCLUSION

Opposer’'s Response demonstrates Oppotatie of ignoring Applicant’s discovery
efforts and then offering post-hoc excusegqplkcant has worked with Opposer—or has tried
to—but ultimately was left with no choice hotserve its Notice and demand a witness and
responsive documents. The Board should gkppticant’s Motion and (1) extend the October
30 discovery deadline only for the purposdaking Opposer’s Rule-30(b)(6) deposition;

(2) compel Opposer to produce a witness for dépasn Cleveland no later than November 26,

along with documents responsive to the requesteorh in the Noticeand (3) award Applicant
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attorneys’ fees and costs inceglrin moving the Board for th@eder, together with any other

relief the Board deems appropriate.

Dated: October 28, 2014 Respectfully submitted,

/Shannon V. McCue/

Shannon V. McCue
smccue@hahnlaw.com
Hahn Loeser & Parks LLP
One GOJO Plaza, Suite 300
Akron, Ohio 44311

(330) 864-5550 (voice)
(330) 864-7986 (fax)
trademarks@hahnlaw.com

Ross Babbitt
rbabbitt@babbitt-lawfirm.com
1382 W. §' Street, Suite 220
Cleveland, Ohio 44113

Attorneys for Applicant
Hammer Brand LLC
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoiAgPPLICANT SREPLY IN SUPPORT OF

MoTION FORORDER COMPELLING DEPOSITION ANDDOCUMENT PRODUCTIONwas
served upon counsel for Opposer on this 28thad&yctober, 2014 by first class mail and e-mail
to:

Erin C. Kunzleman
erin@llapc.com

JungJin Lee

j@llapc.com

Lee, Lee & Associates, P.C.
2531 Jackson Rd. Ste 234
Ann Arbor, Ml 48103

/Shannon V. McCue/
Attorney for Applicant
Hammer Brand LLC
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