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In the Matter of Application Serial No. 85/788,460
Published in the Official Gazette of November 5, 2013
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Opposition No. 91215026
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Pursuant to Rule 56 of the Federal Rules of Civil Procedure and Trademark Rule of

Practice 2.127, opposer Allergan, Inc. (“Opposer”) hereby moves the Board for an ordergranting

summary judgment and sustaining Opposer’s opposition to registration by applicant Western

Holdings, LLC (“Applicant”) of the mark “GLYTERRA” for “cosmetics”. In view of Opposer’s

prior use and registration of the mark “LYTERA” for,inter alia, “cosmetics,” there are no

genuine issues of material fact that confusion is likely, and Opposer is thus entitled to judgment

as a matter of law.

This motion is based upon the following brief, the accompanying declaration of

Kenneth L. Wilton, all facts of which the Board may take judicial notice, and such other

argument and evidence as may be presented to the Board on this motion.

OPPOSER’S BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

Applicant seeks registration under Section 1(b) of the mark “GLYTERRA” for goods

identified as “cosmetics” in Class 3. Opposer opposes under Section 2(d) on the basis of its prior

use and registration of the mark “LYTERA” for “Cosmetic sunscreen preparations; cosmetics

and cosmetic preparations; non-medicated skin care preparations, namely, skin brightening

creams and serums; skin lighteners; skin whitening preparations,” also in Class 3.1

1There is no issue of priority on this motion because Opposer relies upon its registration of its
mark, the application for which was filed prior to the Opposed Application.See, e.g., King
Candy Co. v. Eunice King’s Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108, 110 (CCPA (1974);
Larami Corp. v. Talk To Me Programs Inc., 36 USPQ2d 1840, 1844 (TTAB 1995) (owner of an
intent-to-use application may rely on its application filing date as a constructive use date for
purposes of priority); 15 U.S.C. § 1057(c). Opposer’s standing to oppose is established by its
ownership of a real commercial interest in its mark, and the existence of a reasonable basis for
Opposer’s belief that it will be damaged by registration of Applicant’s mark.Starbucks U.S.
Brands, LLC v. Ruben, 78 USPQ2d 1741, 1750 (TTAB 2006).
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This motion presents a straightforward issue: Are purchasers of a “GLYTERRA”

cosmetic likely to believe that the product originates with, or is licensed or authorized by, the

company that uses the virtually identical mark “LYTERA” for the same goods, namely

cosmetics? The only answer that the Board could reasonably give at trial is “Yes,” andOpposer

is thus entitled to summary judgment.

UNDISPUTED FACTS

Opposer’s Registered Marks and Goods

Opposer owns Registration No. 4,404,095 for the mark “LYTERA” for “Cosmetic

sunscreen preparations; cosmetics and cosmetic preparations; non-medicated skin care

preparations, namely, skin brightening creams and serums; skin lighteners; skin whitening

preparations.” [Wilton Decl. Ex. 4; 1 TTABVue 8-112.]

Opposer has used the LYTERA mark on or in connection with the goods identified in its

registration since at least as early as January 31, 2013. [Wilton Decl. Ex. 3.]

Applicants’ Mark and Goods

Applicant seeks registration of “GLYTERRA” for goods identified in the opposed

application as “cosmetics.” Applicant’s identification of goods contains no restrictions or

limitations on the type of cosmetics, or on the channels of trade or classes of customers for its

“cosmetics.”

2 In addition to Mr. Wilton’s declaration, the registration is of record because a copy of a current
printout of information from the electronic database records of the USPTO showing the current
status and title of the registration was attached as Exhibit 1 to the Noticeof Opposition.See37
C.F.R. § 2.122(d)(1); TBMP § 528.05(d).
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ARGUMENT

THERE IS NO GENUINE ISSUE OF MATERIAL FACT THAT CONFUSION IS
LIKELY AND OPPOSER IS ENTITLED TO JUDGMENT AS A MATTER OF LAW.

Summary judgment is appropriate where “there is no genuine issue as to any material fact

and . . . the moving party is entitled to judgment as a matter of law.” Fed. R.Civ. P. 56(c). The

Board is familiar with the substantive standards on a motion for summary judgment,see TBMP

§ 528.01, and they will not be repeated here.

In deciding the issue of likelihood of confusion, the Board is guided by the factors set

forth in In re E.I. duPont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973), but

only thoseduPontfactors for which there is record evidence and which are pertinent in a

particular case must be considered.Kellogg Co. v. Pack ‘Em Enterprises, Inc., 14 USPQ2d

1545, 1550 (TTAB 1990),aff’d, 951 F.2d 330, 21 USPQ2d 1142 (Fed. Cir. 1991). In any

likelihood of confusion analysis, two keyduPontfactors are the similarity of the marks and the

similarity of the goods.Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192

USPQ 24, 29 (CCPA 1976). On this motion, the Board need consider only those factors, against

the identity of the parties’ channels of trade and classes of customers, to concludethat confusion

is likely as a matter of law.

I.

THERE IS NO GENUINE ISSUE OF MATERIAL FACT THAT THE PARTIES’
GOODS, CHANNELS OF TRADE, AND CLASSES OF CUSTOMERS ARE

IDENTICAL, AND THAT CONFUSION IS LIKELY AS A MATTER OF LAW.

“The Board must base its determination of whether there is a relationship betweenthe

goods and services of the parties on the basis of the goods and services identified inthe

respective application and registrations.”Starbucks, 78 USPQ2d at 1751 (citingOctocom
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Systems, Inc. v. Houston Computer Services, Inc., 918 F.2d 937, 16 USPQ2d 1783, 1788 (Fed.

Cir. 1990)).

Applicant seeks registration of “GLYTERRA” for goods identified as “cosmetics.”

Because there are no limitations, restrictions, or exclusions in the identification on the type of

cosmetics on or in connection with which Applicant could use its mark, the cosmeticsmust be

deemed to includeanycosmetic product, regardless of Applicant’s actual or intended use of its

mark.

Similarly, Opposer’s registration for its LYTERA mark includes,inter alia, “cosmetics,”

also without limitations, restrictions or exclusions. [Wilton Decl. Ex. 4.] It issettled that

likelihood of confusion must be found if there is likely confusion with respect toanyitem that

comes within the identification of goods in the application and the registration.See Tuxedo

Monopoly, Inc. v. General Mills Fun Group, 648 F.2d 1335, 209 USPQ 986, 988 (CCPA 1981).

There thus is no genuine issue of material fact that the parties’ goods are identical, and this

duPontfactor heavily favors a conclusion of a likelihood of confusion as a matter of law.

“[S]ince there are no restrictions with respect to channels of trade in either applicant’s

application or opposer’s registrations, [the Board] must assume that the respective products

travel in all normal channels of trade….”Schieffelin & Co. v. The Molson Companies Ltd., 9

USPQ2d 2069, 2073 (TTAB 1989) (“BRADOR” for malt liquor held to be confusingly similar

to “BRAS D’OR” for Cognac brandy). Because there are no restrictions in either the Opposed

Application or Opposer’s registration, and given the identity of the identified goods, the Board

must assume that the parties’ respective goods will travel in the same channels of trade to the

same consumers. This is borne out in fact in that the parties’ goods can both be found being sold

on several of the same websites. [Wilton Decl. ¶ 7.] There thus is no genuine issue of material
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fact that the parties’ channels of trade and classes of customers are identical, and thisduPont

factor heavily favors a conclusion of likelihood of confusion as a matter of law.

III.

THERE IS NO GENUINE ISSUE OF MATERIAL FACT THAT
THE PARTIES’ MARKS ARE CONFUSINGLY SIMILAR.

With respect to theduPontfactor regarding the similarity or dissimilarity of the parties’

marks in appearance, sound, connotation, and commercial impression, the identity of theparties’

goods reduces the degree of similarity necessary to support a conclusion that confusion islikely.

See, e.g., Century 21 Real Estate Corp. v. Century Life of America, 970 F.2d 874, 23 USPQ2d

1698, 1701 (Fed. Cir. 1992) (when marks appear on “virtually identical goods or services, the

degree of similarity necessary to support a conclusion of likely confusion declines”).

In determining whether the marks at issue are dissimilar or similar, the test is not whether

the marks can be distinguished when subjected to a side-by-side comparison, but rather whether

the marks are sufficiently similar in terms of their overall commercial impression that confusion

as to the source of the goods offered under the respective marks is likely to result. See

Chemetron Corp. v. Morris Coupling & Clamp Co., 203 USPQ 537, 541 (TTAB 1979);Sealed

Air Corp. v. Scott Paper Co., 190 USPQ 106, 108 (TTAB 1975). The marks must be evaluated

bearing in mind that the “average purchaser is not infallible in his recollection of trademarks or

the spelling thereof, and often retains but a general overall impression of the markswhich he has

encountered in the marketplace.”Burroughs Wellcome Co. v. Warner-Lambert Co., 203 USPQ

191, 193 (TTAB 1979);In re Mucky Duck Mustard Co. Inc., 6 USPQ2d 1467, 1468 (TTAB

1988).

Here, Applicant’s “GLYTERRA” mark and Opposer’s “LYTERA” mark are nearly

identical in appearance. Both marks have three syllables, the last two of which are virtually
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identical -- “TERRA” v. “TERA”. The only difference between the two marks isthe additional

letter “G” at the beginning of Applicant’s mark, and a double-”R” in Applicant’smark instead of

a single “R”.

With regard to the first syllable of each mark -- “GLY” v “LY” -- the onlydifference is

the additional “G”, which could be pronounced together with the “L” as a single syllable.3 [See,

e.g., respective pronunciations of “glycine” and “lysine” reflected in the dictionary definitions

attached as Exhibits 5 and 6 to the Declaration of Kenneth L. Wilton.]4 In other words, the

additional letter makes only a minor modification to the appearance and pronunciation of the

�S�D�U�W�L�H�V�¶���P�D�U�N�V�����L�Q���W�K�D�W���R�Q�H���F�R�X�O�G���E�H���S�U�R�Q�R�X�Q�F�H�G���³�J�O�¯�´�����Z�K�L�O�H���W�K�H���R�W�K�H�U���F�R�X�O�G���E�H���S�U�R�Q�R�X�Q�F�H�G���³�O�¯�´����

With regard to the “TERRA” and “TERA” suffixes, they appear almost identicaland

would also be pronounced the same. [See respective pronunciations of “terra” and “terabyte”

reflected in the dictionary definitions attached as Exhibits 7 and 8 to the Wilton Declaration.]

�%�R�W�K���V�X�I�I�L�[�H�V���F�R�X�O�G���E�H���S�U�R�Q�R�X�Q�F�H�G���³�W�H�U���%�´����

Because the only difference between the marks is negligible -- the additional “G” and the

silent “R” -- consumers with imperfect recollections of Opposer’s mark are likely to be confused

into believing the goods sold under Applicant’s mark originate from the same source as

Opposer’s LYTERA products. Accordingly, there can be no doubt that the “GLYTERRA”

3 Opposer notes that “there is no correct pronunciation of a trademark, and consumers may
pronounce a mark differently than intended by the brand owner.”In re Viterra, Inc., 671 F.3d
1358, 101 USPQ2d 1905, 1912 (Fed. Cir. 2012). Here there is little doubt the marks would be
pronounced virtually identically.

4 Opposer respectfully request the Board take judicial notice of the dictionary definitions and
pronunciations attached as Exhibits 5 through 8 of the accompanying Wilton Declaration. They
are printouts from the Merriam-Webster online dictionary, include the URL and date they were
printed, and are from references that are the electronic equivalent of a print dictionary. See
generallyTBMP § 1208.04 and cases cited therein.
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mark is confusingly similar in appearance, sound and commercial impression to the “LYTERA”

mark.

There thus is no genuine issue of material fact regarding the similarity of theparties’

marks, and thisduPontfactor heavily favors a conclusion that confusion is likely as a matter of

law.

CONCLUSION

The undisputed facts on all of the relevantduPontfactors compel a conclusion of

likelihood of confusion as a matter of law. For all of the foregoing reasons, Opposer’s motion

for summary judgment should be granted in its entirety, and its opposition should be sustained.

Respectfully submitted,

SEYFARTH SHAW LLP

Dated: December 24, 2014 By:/s/ Kenneth L. Wilton
Kenneth L. Wilton
Carrie P. Price
Attorneys for Opposer
ALLERGAN, INC.
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v.

WESTERN HOLDINGS, LLC,
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DECLARATION OF KENNETH L. WILTON
IN SUPPORT OF OPPOSER’S MOTION FOR SUMMARY JUDGMENT

I, Kenneth L. Wilton, declare and state as follows:

1. I am an attorney licensed to practice in the State of California, and therefore am

permitted to practice before the Board. I am a partner in the Los Angelesoffice of Seyfarth

Shaw LLP, counsel of record for Opposer Allergan, Inc. (“Opposer”). I am over the age of 18,

have never been convicted of a felony, and am competent to make this declaration.I have

personal knowledge of the facts contained in this declaration, and if called as awitness, I could

and would testify as to their accuracy.

2. I make this declaration in support of Opposer’s Motion for Summary Judgment in

the above-captioned proceeding.

3. Attached hereto as Exhibit 1 are true and correct copies of excerpted pages from

the Form 10-K for the period ended December 31, 2013 filed by Opposer with the Securities and

Exchange Commission. I accessed the Form 10-K at the URL

http://files.shareholder.com/downloads/AGN/3761119201x0xS850693-14-2/850693/filing.pdf,

http://files.shareholder.com/downloads/AGN/3761119201x0xS850693-14-2/850693/filing.pdf


2

on December 24, 2014, and excerpted the attached pages. The Form 10-K reflects that,on

December 19, 2012, Allergan completed its acquisition of SkinMedica, Inc. [See Ex. 1, p. 2.]

The Form 10-K also reflects that SkinMedica is now a wholly-owned subsidiary of Allergan, Inc.

[See Ex. 1, p. 3.]

4. As reflected in the file history for the LYTERA mark (Reg. No. 4,404,095), on

March 12, 2012, SkinMedica filed an application to register the mark “LYTERA” for“Cosmetic

sunscreen preparations; Cosmetics and cosmetic preparations; Non-medicated skin care

preparations, namely, skin brightening creams and serums; Skin lighteners; Skin whitening

preparations.” The application was assigned to Allergan following the acquisition by Allergan of

SkinMedica, and the assignment was recorded with the USPTO at Reel 004995, Frame 0218. A

true and correct copy of the recorded assignment is attached hereto as Exhibit 2.

5. As reflected in the Statement of Use filed on June 25, 2013 in connection with the

LYTERA application, at least as early as January 31, 2013, Allergan (through its SkinMedica

subsidiary) began using the LYTERA mark in interstate commerce. A true andcorrect copy of

the Statement of Use is attached hereto as Exhibit 3.

6. The LYTERA application matured to registration on September 17, 2013. A true

and correct copy of the registration certificate for the LYTERA mark isattached hereto as

Exhibit 4.

7. Based on a review of Internet websites, I have found that the LYTERA line of

cosmetic over-the-counter products are available through a variety of retailoutlets, including

www.amazon.com, www.skin1.com, andwww.ariva.com. I have reviewed these sites and found

that the product sold under Applicant’s GLYTERRA mark is also available on each of them.

http://www.amazon.com/
http://www.skin1.com/
http://www.ariva.com/
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8. Attached hereto as Exhibit 5 is a true and correct copy of a printout of the website

located at the URLhttp://www.merriam-webster.com/medical/glycinewhich I caused to be

printed on December 23, 2014.

9. Attached hereto as Exhibit 6 is a true and correct copy of a printout of the website

located at the URLhttp://www.merriam-webster.com/medical/lysinewhich I caused to be

printed on December 23, 2014.

10. Attached hereto as Exhibit 7 is a true and correct copy of a printout of the website

located at the URLhttp://www.merriam-webster.com/dictionary/terrawhich I caused to be

printed on December 23, 2014.

11. Attached hereto as Exhibit 8 is a true and correct copy of a printout of the website

located at the URLhttp://www.merriam-webster.com/dictionary/terabytewhich I caused to be

printed on December 23, 2014.

I declare under penalty of perjury under the laws of the United States of America the

foregoing is true and correct, and that I affixed my e-signature heretoat Los Angeles, California

on the date set forth below.

Date: December 24, 2014 By: /s/ Kenneth L. Wilton
Kenneth L. Wilton

http://www.merriam-webster.com/medical/glycine
http://www.merriam-webster.com/medical/lysine
http://www.merriam-webster.com/dictionary/terra
http://www.merriam-webster.com/dictionary/terabyte
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On February 1, 2012, we purchased the commercial assets related to the selling and distribution of our products from our distributor in 
Russia for $3.1 million in cash, net of a $6.6 million pre-existing net receivable from the distributor, and estimated contingent consideration of 
$4.7 million as of the acquisition date. On December 19, 2012, we acquired SkinMedica, Inc., or SkinMedica, for $348.9 million in cash and 
contingent consideration with an estimated fair value of $2.2 million as of the acquisition date. On March 1, 2013, we acquired MAP 
Pharmaceuticals, Inc., or MAP, for an aggregate purchase price of approximately $871.7 million, net of cash acquired. On April 12, 2013, we 
acquired Exemplar Pharma, LLC, or Exemplar, for an aggregate purchase price of approximately $16.1 million, net of cash acquired. We 
accounted for these acquisitions as business combinations. The tangible and intangible assets acquired and liabilities assumed in connection with 
these acquisitions were recognized based on their estimated fair values at the acquisition dates. The determination of estimated fair values 
requires significant estimates and assumptions including, but not limited to, determining the timing and estimated costs to complete the in-
process projects, projecting regulatory approvals, estimating future cash flows and developing appropriate discount rates. We believe the 
estimated fair values assigned to the assets acquired and liabilities assumed are based on reasonable assumptions.  

Impairment Evaluations for Goodwill and Intangible Assets  

We evaluate goodwill for impairment on an annual basis, or more frequently if we believe indicators of impairment exist. We have 
identified two reporting units, specialty pharmaceuticals and medical devices, and perform our annual evaluation as of October 1 each year.  

For our specialty pharmaceuticals reporting unit, we performed a qualitative assessment to determine whether it is more likely than not 
that its fair value is less than its carrying amount. Upon completion of the October 2013 annual impairment assessment for specialty 
pharmaceuticals, we determined that no impairment was indicated.  

In the first quarter of 2013, we reported our obesity intervention business as a discontinued operation, and accordingly reduced the value 
of the net assets held for sale to fair value less costs to sell. The net assets held for sale include a portion of the medical devices reporting unit's 
goodwill allocated to the obesity intervention business based on the relative fair value as of February 1, 2013 of that business unit to the portion 
of the medical devices reporting unit that we will retain.  

During the first quarter of 2013, we tested the remaining goodwill of the medical devices reporting unit for impairment and concluded that 
no impairment was indicated. We performed our annual evaluation of the medical devices goodwill as of October 1, 2013 and again concluded 
that no impairment was indicated. For our medical devices reporting unit, we evaluated goodwill for impairment by comparing its carrying value 
to its estimated fair value. We primarily use the income approach and the market approach that include the discounted cash flow method, the 
guideline company method, as well as other generally accepted valuation methodologies to determine the fair value.  

The estimated fair value of the medical devices reporting unit exceeded its carrying value by 8.3% at October 1, 2013. This represents a 
decrease of 8.8 percentage points compared to the excess amount at October 1, 2012. The excess amount of estimated fair value over the 
carrying value of the medical devices reporting unit declined significantly from our prior year’s evaluation due primarily to the relatively low 
allocation of a portion of the medical devices reporting unit’s goodwill to the obesity intervention unit included in discontinued operations 
combined with the elimination of future cash flows previously estimated for the obesity intervention unit.  

If the medical devices reporting unit does not meet our future profitability and cash flow expectations in 2014 and beyond, there could be 
a potential future impairment of goodwill for our medical devices reporting unit. The most significant assumptions used in our valuation models 
to estimate the fair value of the medical devices reporting unit include projected net sales growth and the amount of promotion, selling and 
marketing expenses required to maintain future projected net sales. As a sensitivity measure, a one percentage point decrease in the net sales 
growth assumptions combined with a corresponding decrease in related cost of goods sold and promotion, selling and marketing expenses as a 
fixed percentage of net sales beginning in 2014 and extending through the future valuation period would cause an approximate 4.4 percentage 
point decrease in the excess amount of estimated fair value over carrying value. Alternatively, a one percentage point increase in the assumed 
ratio of promotion, selling and marketing expenses to net sales with no change to the estimated net sales growth assumptions over the same 
period of time would cause an approximate 4.4 percentage point decrease in the excess amount of estimated fair value over carrying value.  

As of December 31, 2013, we are not aware of any significant indicators of impairment that exist for our goodwill that would require 
additional analysis.  

We also review intangible assets for impairment when events or changes in circumstances indicate that the carrying value of our 
intangible assets may not be recoverable. An impairment in the carrying value of an intangible asset is recognized whenever anticipated future 
undiscounted cash flows from an intangible asset are estimated to be less than its carrying value.  
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TAB      NAME OF SUBSIDIARY      

PLACE OF  
INCORPORATION  
OR ORGANIZATION    

86    Allergan USA, Inc.    United States/DE  
87    Exemplar Pharma LLC    United States/DE  
88    Exemplar Laboratories LLC    United States/DE  
89    Exemplar Pharmaceuticals LLC    United States/DE  
90    Inamed, LLC    United States/DE  
91    Inamed Corporation    United States/DE  
92    Map Pharmaceuticals, Inc.    United States/DE  
93    Pacific Pharma, Inc.    United States/DE  
94    Seabreeze LP Holdings, LLC    United States/DE  
95    SkinMedica, Inc.    United States/DE  
96    SkinMedica Aesthetics, Inc.    United States/DE  
97    SkinMedica Pharmaceuticals, Inc.    United States/DE  
98    Vicept Therapeutics, Inc.    United States/DE  

*  Except for Allergan India Private Limited, all of the above-named subsidiaries are 100% owned by the Registrant. Allergan India Private 
Limited is 51% owned by the Registrant.  
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PTO Form 1553 (Rev 9/2005)

OMB No. 0651-0054 (Exp. 09/30/2014)

Trademark/Service Mark Statement of Use
(15 U.S.C. Section 1051(d))

The table below presents the data as entered.

Input Fieldsssssss Entered

SERIAL NUMBER 85558710

LAW OFFICE ASSIGNED LAW OFFICE 107

EXTENSION OF USE NO

MARK SECTION

MARK LYTERA

OWNER SECTION (current)

NAME ALLERGAN, INC.

STREET 2525 DUPONT DRIVE

CITY IRVINE

STATE California

ZIP/POSTAL CODE 92612

COUNTRY United States

OWNER SECTION (proposed)

NAME ALLERGAN, INC.

STREET 2525 DUPONT DRIVE

CITY IRVINE

STATE California

ZIP/POSTAL CODE 92612

COUNTRY United States

PHONE 714-246-5507

FAX 714-796-9381

EMAIL hinchey_susan@allergan.com

GOODS AND/OR SERVICES SECTION



INTERNATIONAL CLASS 003

CURRENT IDENTIFICATION

Cosmetic sunscreen preparations; Cosmetics and
cosmetic preparations; Non-medicated skin care
preparations, namely, skin brightening creams and
serums; Skin lighteners; Skin whitening preparations

GOODS OR SERVICES KEEP ALL LISTED

FIRST USE ANYWHERE DATE 01/31/2013

FIRST USE IN COMMERCE DATE 01/31/2013

SPECIMEN FILE NAME(S)
\\TICRS\EXPORT16\IMAGEOUT
16\855\587\85558710\xml10 \SOU0002.JPG

SPECIMEN DESCRIPTION a digitally photographed product container

REQUEST TO DIVIDE NO

PAYMENT SECTION

NUMBER OF CLASSES IN USE 1

SUBTOTAL AMOUNT [ALLEGATION
OF USE FEE] 100

TOTAL AMOUNT 100

SIGNATURE SECTION

DECLARATION SIGNATURE /DEBRA D. CONDINO/

SIGNATORY'S NAME Debra D. Condino

SIGNATORY'S POSITION Assistant Secretary

DATE SIGNED 06/25/2013

SIGNATORY'S PHONE NUMBER 714-246-5507

FILING INFORMATION

SUBMIT DATE Tue Jun 25 14:25:53 EDT 2013

TEAS STAMP

USPTO/SOU-162.116.29.10-2
0130625142553283001-85558
710-500cb43549dd0d9b0f3a1
c3989579e73fe1a5a3df7b80e
9b665a59ca82bea8f5d-DA-73
9-20130625142131296879



PTO Form 1553 (Rev 9/2005)

OMB No. 0651-0054 (Exp. 09/30/2014)

Trademark/Service Mark Statement of Use
(15 U.S.C. Section 1051(d))

To the Commissioner for Trademarks:

MARK:  LYTERA
SERIAL NUMBER:  85558710

The applicant, ALLERGAN, INC., having an address of
      2525 DUPONT DRIVE
      IRVINE, California 92612
      United States
is submitting the following allegation of use information:

For International Class 003:
Current identification: Cosmetic sunscreen preparations; Cosmetics and cosmetic preparations; Non-
medicated skin care preparations, namely, skin brightening creams and serums; Skin lighteners; Skin
whitening preparations

The mark is in use in commerce on or in connection with all goods or services listed in the application or
Notice of Allowance or as subsequently modified for this specific class

The mark was first used by the applicant, or the applicant's related company, licensee, or predecessor in
interest at least as early as 01/31/2013, and first used in commerce at least as early as 01/31/2013, and is
now in use in such commerce. The applicant is submitting one specimen for the class showing the mark as
used in commerce on or in connection with any item in the class, consisting of a(n) a digitally
photographed product container.
Specimen File1

The applicant is not filing a Request to Divide with this Allegation of Use form.

A fee payment in the amount of $100 will be submitted with the form, representing payment for the
allegation of use for 1 class.

Declaration

Applicant requests registration of the above-identified trademark/service mark in the United States Patent
and Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section
1051 et seq., as amended). Applicant is the owner of the mark sought to be registered, and is using the
mark in commerce on or in connection with the goods/services identified above, as evidenced by the



attached specimen(s) showing the mark as used in commerce.

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements may
jeopardize the validity of the form or any resulting registration, declares that he/she is properly authorized
to execute this form on behalf of the applicant; he/she believes the applicant to be the owner of the
trademark/service mark sought to be registered; and that all statements made of his/her own knowledge
are true; and that all statements made on information and belief are believed to be true.

Signature: /DEBRA D. CONDINO/      Date Signed: 06/25/2013
Signatory's Name: Debra D. Condino
Signatory's Position: Assistant Secretary
Signatory's Phone: 714-246-5507

RAM Sale Number: 85558710
RAM Accounting Date: 06/26/2013

Serial Number: 85558710
Internet Transmission Date: Tue Jun 25 14:25:53 EDT 2013
TEAS Stamp: USPTO/SOU-162.116.29.10-2013062514255328
3001-85558710-500cb43549dd0d9b0f3a1c3989
579e73fe1a5a3df7b80e9b665a59ca82bea8f5d-
DA-739-20130625142131296879
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CERTIFICATE OF SERVICE

I hereby certify that on December 24, 2014, I served the foregoing Opposer’s Motion for

Summary Judgment; Declaration of Kenneth L. Wilton on the applicant by depositing a copy

thereof in a sealed envelope, postage prepaid, in First Class United States Mail addressed to

applicant’s counsel as follows:

David R. Parkinson, Esq.
PRICE PARKINSON & KERR PLLC
5742 W. Harold Gatty Dr.
Salt Lake City, UT 84116-3762

/s/ Kenneth L. Wilton
Kenneth L. Wilton
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