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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
IN THE TRADEMARK TRIAL AND APPEAL BOARD

INSTAGRAM, LLC , )
)

Opposer )
)

v. ) Opposition. No. 91214795
) U.S. App. Ser. No. 85/742,628
)

SEAN BROIHIER AND )
ASSOCIATES, LLC, )

)
Applicant )

)
____________________________________)

ANSWER

Pursuant to 37 C.F.R. § 2.106, SEAN BROIHIER AND ASSOCIATES, LLC

(hereinafter “Applicant”), an Illinois limited liability company, hereby answers the Notice of 

Opposition filed by Opposer Instagram, LLC (hereinafter “Opposer”), as follows:

1. Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the allegations asserted in Paragraph 1 and therefore denies the same.

2. Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the allegations asserted in Paragraph 2 and therefore denies the same.

3. Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the allegations asserted in Paragraph 3 and therefore denies the same.

4. Applicant denies the averments of Paragraph 4.

5. Applicant admits the averments of Paragraph 5.

6. Applicant admits that it is using its mark in connection with an online 

marketplace, that among other things, permits consumers to purchase images.  Applicant denies 
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that Applicant’s marketplace is limited to the purchase of images that have been posted to 

Opposer’s photo-sharing platform.  

7. Applicant admits the averments of Paragraph 7.

FIRST GROUND FOR OPPOSITION:
LIKELIHOOD OF CONFUSION

8. Applicant incorporates by reference its Answers to Paragraphs 1 through 7, as if 

fully set forth herein.

9. Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the allegations asserted in Paragraph 9 and therefore denies the same.

10. Applicant denies the averments of Paragraph 10.

11. Applicant denies the averments of Paragraph 11.

12. Applicant denies the averments of Paragraph 12.

13. Applicant denies the averments of Paragraph 13.

14. Applicant denies the averments of Paragraph 14 to the extent they allege that 

Applicant intended to call to mind, create a likelihood of confusion with regard to, and/or trade 

off the fame of Instagram and the INSTAGRAM Marks..

15. Applicant denies the averments of Paragraph 15.

16. Applicant admits the averments of Paragraph 16 to the extent that Applicant and 

Instagram are not affiliated or connected, but affirmatively states that Applicant adopted its mark 

with the knowledge, express consent and support of Instagram.

17. Applicant denies the averments of Paragraph 17.

18. Applicant denies the averments of Paragraph 18.

SECOND GROUND FOR OPPOSITION:
DILUTION OF A FAMOUS MARK
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19. Applicant incorporates by reference its Answers to Paragraphs 1 through 18, as if 

fully set forth herein.

20. Applicant denies the averments of Paragraph 20.

21. Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the allegations asserted in Paragraph 21 and therefore denies the same.

22. Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the allegations asserted in Paragraph 22.

23. Applicant is without knowledge or information sufficient to form a belief as to the 

truth of the allegations asserted in Paragraph 23 and therefore denies the same.

24. Applicant denies the averments of Paragraph 24.

25. Applicant denies the averments of Paragraph 25.

26. Applicant denies the averments of Paragraph 26.

27. Applicant denies the averments of Paragraph 27 and its subparts.

28. Applicant denies the averments of Paragraph 28.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

The Notice of Opposition fails to state a claim upon which relief can be granted. 

SECOND AFFIRMATIVE DEFENSE

Opposer’s claims for relief are barred by equitable estoppel.

THIRD AFFIRMATIVE DEFENSE

Opposer’s claims for relief are barred because Opposer has no valid and enforceable 

rights in the term “INSTA”.

FOURTH AFFIRMATIVE DEFENSE
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Opposer’s claim for relief are barred because Opposer effectively abandoned its rights in 

the allegedly infringed mark due to failure to police its mark.

FIFTH AFFIRMATIVE DEFENSE

Opposer’s claims for relief are barred because Opposer abandoned any rights it may have 

established in the mark INSTAGRAM through naked licensing.

FIFTH AFFIRMATIVE DEFENSE

Opposer’s claims for relief are barred by laches.

SIXTH AFFIRMATIVE DEFENSE

Opposer’s claims for relief are barred by acquiescence. 

SEVENTH AFFIRMATIVE DEFENSE

Opposer’s claims should be denied based upon equitable principles of unclean hands.

WHEREFORE, Applicant denies that Opposer is entitled to the relief requested in its 

Notice of Opposition and requests that the Notice of Opposition be dismissed.

Respectfully submitted,

STITES & HARBISON, PLLC

    s/Amy Sullivan Cahill
Amy S. Cahill
Mari-Elise Taube
STITES & HARBISON PLLC
400 W. Market Street, Suite 1800
Louisville, KY 40202
Telephone: (502) 587-3400
Facsimile: (502) 587-6391
Email: acahill@stites.com
            mtaube@stites.com

Counsel for Applicant,
Sean Broihier and Associates, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on March 13, 2014, a copy of Applicant’s Answer was served on 
counsel for Opposer, via first class mail, postage prepaid to:  

Anne H. Peck
Aaron M. Fennimore
Cooley LLP
1299 Pennsylvania Ave., NW, Suite 700 
Washington, DC 20004

s/ Mari-Elise Taube
Mari-Elise Taube


