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Notice of Opposition

Notice is hereby given that the following parties oppose registration of the indicated application.

Opposers Information

Name Clear View West, LLC

Granted to Date 01/29/2014

of previous

extension

Address 1718 Stone Avenue
San Jose, CA 95125
UNITED STATES

Name Steinberg, Hall & Associates Inc. d/b/a Home Improvement Specialists

Granted to Date 01/29/2014

of previous

extension

Address 2121 Chablis CourtSuite 110
Escondido, CA 92019
UNITED STATES

Attorney Thomas W. Brooke

information Holland & Knight LLP

800 17th Street, NW Suite 1100

Washington, DC 20006

UNITED STATES

thomas.brooke @hklaw.com, ptdocketing@hklaw.com Phone:202 663-7271

Applicant Information

Application No 85836387 Publication date 10/01/2013
Opposition Filing 01/29/2014 Opposition 01/29/2014
Date Period Ends
Applicant ClearView MotionScreens, Inc.

Suite 190

Jacksonville, FL 32218

FL

Goods/Services Affected by Opposition

Class 006. First Use: 2007/03/02 First Use In Commerce: 2007/03/02
All goods and services in the class are opposed, namely: Insect screens of metal; Metal window

screens

Grounds for Opposition

The mark is merely descriptive

Trademark Act section 2(e)(1)

Other

Naked license, lack of quality control and fails to
function as a source indicator



http://estta.uspto.gov

Attachments clearviewopposition.pdf(22306 bytes )
cleaviewoppserve_01 29 2014 18 50 10 019.pdf(14024 bytes)
clearviewexA C 01 29 2014 18 25 12 659.pdf(1255445 bytes )
clearviewexD_01_29 2014 18 26 29 919.pdf(1877893 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Thomas W. Brooke/
Name Thomas W. Brooke
Date 01/29/2014




UNITED STATESPATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

Clear View West, LLC
1718 Stone Avenue
San Jose, CA 95125

And

Hall, Steinberg& Associates, Inc. :
d/b/a Home Improvement Specialists
2865 Progress Place :
Escondido, CA 92029

Opposers, OPPOSITION NO.
V. : (U.S. Serial No. 858%,387)

ClearView MotionScreens, Inc.
13920 Alvarez Road
Suite 190
Jacksonville, Florida 32218

Applicant

NOTICE OF OPPOSITION

Clear View West, LLC, a California Limited Liability Company aHdll, Steinberg&
Associates("Hall, Steinberd), a California Corporatiorfhereinafter "Opposst) submitthis
Notice of Qpposition against Application No. &36,387 for the mark CLEARVIEW
MOTIONSCREEN & DESIGN applied for byClearView MotionScreens, ¢n (hereinafter
"Applicant'), aFlorida Corporation

Opposersbelieve they will be damaged by registration of the marKkLEARVIEW
MOTIONSCREEN & DESIGN by Applicant, and therefore oppose registration on the
Principal Register of the United States Patent Brademark Office.

GROUNDS FOR OPPOSITION
As grounds for this Notice of Opposition, Oppasstateas follows:




1. Opposes and Applicant all sell retractable screens, including retractableidsect
and window screensnder the name and matd EARVIEW.

2. OpposeHall, Steinberdfirst began use of theLEARVIEW name and mark at least
as early as 2005, as evidenced by the creation of the website found at wwvewsieareens.net

3. The President of Applicant is Darryl Grubb, who is alssi@ent of Clearview
Products Southeast, Inc. ("CVSE"), owner of U.S. Tradematk Ro0.3,272,079
CLEARVIEW RETRACTABLE SCREENS.

4. Applicant and Clearview Products Southeast, Inc. are parties to a CAgseament,
attached hereto as Exhibit A, weby CVSE. consented to Applicant's use and registration of
the instant mark.

5. CVSE and Opposer Clear View West, LLC are parties tMaster Assignment and
Assumption Agreemehfattached hereto as Exhibit B.

6. Opposer Clear View West, LLC assumedrigéts of PrimeLine Products Company

under an earlier "Manufacturing and Distribution Rights Agreetragtached as Exhibit C.

7. The relationship between Opposeand Applicant has been marked with
disagreements and disputes. Clear View West, LLC eventiilallya demand for arbitration
which was heard and decided upon in 2012 and ratified by the Superior ddiatifornia,
County of Los Angeles on April 4, 201 A copy of the Court's Order and Corrected Final
Award in the JAMS Arbitration Case is attached hereto as Exhibit D.

8. Applicant has not exercised any quality control over OpppH®s predecessors
in-interest or othersn many years, if it ever diat all. Opposersleveloped andcave had
independent rights to th€LEARVIEW mark for many years. Applicant cannot claim

nationwide rights to the maRLEARVIEW alone or in combination with other terms.

#27499904_v1



9. The words "Motion Screen" are descriptivanierof art in the industry. Applicant
may not claim trademark rights to the words "Motion Screen" or ‘tWMi&treen," alone or in

combination with other terms, especially includ@gEARVIEW.

For all the foregoing reason§)pposergespectfully requests that the Trademark Trial
and Appeal Board deny registration of t6& EARVIEW MOTIONSCREEN & DESIGN

markonthe Principal Register of the United States Patent and Trademark Office.

Respectfully submitted,

Clear View Wet, LLC and
Hall, Steinberg& Associates, Inc.

Date:January 29, 2014 By: /Thomas W. Brooke/
Thomas W. Brooke
HOLLAND & KNIGHT LLP
800 17" Street, NW Suite 100
Washington, DC 20006
Telephone: 20663-7271
Facsimile: 202955-5564
Email: Thomas.brooke@hklaw.com
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CERTIFICATE OF SERVICE

The undersigned certifies that a true copy of the foregoing NOTICE OF
OPPOSITION was sent by first class mail, postage pre-paid, to:

ClearView MotionScreens, Inc.
13920 Alvarez Road

Suite 190

Jacksonville, Florida 32218

And

Debra Hil, Esa.

Fisher Broyles, LLP

4600 Touchton Road East

Suite 150

Jacksonville, Florida 32246-8299

on this 17 day of A w? , 2014

s
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CONSENT AGREEMENT

THIS CONSENT AGREEMENT is made and entered into on August 15, 2013 by and between
ClearView Products Southeast, Inc.., (hereinafier "CVSE") a Florida corporation and Clearview
MotionScreen, Inc., (hereinafter "MotionScreen™) a Florida corporation.

WHEREAS the Parties have been simultancously using the trademark “CLEARVIEW” in
connection with different goods within the United States; and

WHEREAS the Parties believe that their respective marks as applied to their respective goods are
not likely to be confused as to source, sponsorship, affiliation or association.

NOW THEREFORE, the Parties hereby acknowledge and agree:

1. That CVSE has been using the trademark CLEARVIEW RETRACTABLE SCREENS in connestion
with retractable screen system in the United States, and that CVSE is the owner of U.S. Foderal
Trademark Registration No. 3272079 for the mark “CLEARVIEW RETRACTABLE SCREENS® in
connection with “metal window screens.”

2. That MotionScreen has been using the trademark CLEARVIEW MOTIONSCREEN in connection
with “insect screens of metal; metal window screens” and has sought registration of the mark
“CLEARVIEW MOTIONSCREEN™, serial number 85836387.

3. That CVSE's and MotionScreen's respective use of the word CLEARVIEW for their respective goods
has occurred simultaneocusly without confusion.

4. CVSE consents to MotionScreen's use and registration of the trademark CLEARVIEW
MOTIONSCREEN in connection with “insect screens of metal; metal window screens™.

5. CVSE will not take any action against MotionScreen's use and registration of the trademark
CLEARVIEW MOTIONSCREEN in connection with “insect screens of metal and metal window
screens”.

6. MOTIONSCREEN will not take any action against CVSE’s use and registration of the trademark
CLEARVIEW RETRACTABLE SCREEN in connection with “metal window screens”.

7. The parties agree that if any instances of confusion are discovered, the parties will cooperate to resolve
the confusion, and will cooperate in filing any documents with the United States Patent and Trademark
Office.

8. The parties agree and recognize that CVSE use of the mark CLEARVIEW has priority.
Agreed to on this jé day of August, 2013,
CLEARVIEW PRODUCTS SOUTHEAST, INC.  CLEARVIEW MOTIONSCREEN, INC.

By Darryl Grubb, %&sident By Darryl Grubb, Piesident
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STER ASSIGN D ASSUMPTION AGREEMENT

Clear View Products Southsast, Inc., a Florida oorporation ("Clear View
Southeast™), Clear View West LLC, a Califoinla Imited Xabllty company (“Clear View
West”), and Prime-Line Products Company, 8 Califomnia corporafion (‘Prime-Line®),
enter intp this Master Asslgnment and Asstimption Agreement (this “Agreemant’) on
Warch2d, 2010, Clear View Southeast, Clear View West, and Prime-Line are refeired
hereln Indlvidually as & "Party”, and coftectivaly as the “Parfies”.

RECITALS

A. Pursuant fo Anigle Ml Section 11, of that cerlaln Manufacturing and
Distribution Rights Agreament, dated March 4, 2004, among Clear View Scutheast end
Prima-Line (the "Manufectiring Agreement™), Clear View Southeast and Prime-Line
have agreed that Prime-Line shall assign s rights and responsibiliifes under e
Wanufacturing Agreemant to Cleac View West, except as otherwise Indloatad in Exhibit
A ofthis Agreemen,

B, The Manufactuting Agreement is aittached heyeto as Exhibit B,

C. Clear View Southeast has agreed 1o alfow Prime-Line fo assign its rights
and obligations under the Manufacturing Agreament to Clear View West, subjact to the
ferms of this Agreement, Including, without limitation, Exhibit A, and Clsar View West
has agreed 1o assums Prime-Line's abligafions under the Manufaciuring Agreemsnt,
pusuant to the tarms of this Agreetment.

D.  The owners of Clear View West shall he Danlel Lszoite, Mary Lezofle
andfor Andrew Lezotie ’ .

WHEREFORE, based upon tha foregoing recitals and for good and valsable
consideration, the recsipt and adequacy of which Is acknowledged, the Partles agree as
Tollows:

TERMS ANO CONDITIONS
1. Assionment and Assumption.

Subject {0 the consummation of the transaciions contemplated for the purchase
of assats by Clear View West from Prima-line, Clear Viaw West shall asstime afl
lablliles and contingent Nabilifles ouflined In this Agrssment and any and =l (lablites
and cantingent [fabiliies oufliined in the Manufacturing Agreement sffaciive as of March
24, 2010, Prime-Line shall remgain responsible for Jis cbligations nder the Agreement
accruing on or before Mareh 24 2010. For each of the Prime-Line obligaians suffinad
in the Manufacturing Agresment, and o ths extent that such obligeiions have not
ascrued as of March 2% 2010, () Prime-Line assigns and Clear View West expressly
assumes all covenants, agrasments, abllgaiions ang lfabllifies ¢f Prime-Une undet the
Manufacturing Adreement as If Clear View West was the orlglnal parly thersto,

&
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ncluding, without imitatian, all indemnity, relmbumsement and other payment obligations
set*forth thersin, (b) Ciear View West agrees fo somply fully and completely with ak
covenants, ferms apd provislons set farth in the Manufacluring Agreement, and [o)
Clear View West sgrees that Primedine’s obligations under the Mamgaciuring
Agreament shall now cohsfituta the legal, vaild and bindihg abligetion of Clear View
West, enforceable agalnst Clear View West in accardancs with thair tarms and that the
obflgations are in full force and effect with respeot to Clear View Wast. Glsar View West
and Prime-Line shall enter inta @ sepamte Asset Purchase Agreement in which Clear
View West shall enfer Info cerdaln payment and other obigations 1o Prime-Line {the
*Asseat Purchase Agreemsnt’).

2, Eurther Assurances.

From tims to e afier tha dats of this Agreement, without further consideration,
the Parfles will cooperate with each oiher and will exectle and deliver such docurents
1o tha other Parties as such other Parles may reasonably request o carzy out any of
the matiers contemplated by this Agreemant.

8 Amendments to_ the Manufacturing armd Distdbollon  Rights

Agreament.

() Any Tuture Improvemments o the cumrert Clear View Southeast
praduct Jine by Clear View West must be submitied to Clear View
Southeast for its prior written approval. During the term of the
Manufacturing Agresment, Cigar View West shall have, and Ciear
View Southeast hereby prants 1o Cloar \iew West, a first right of
refusal, within its termtory as hereln described, for the mamufactiya
and/or distrbution nfany New and Competing Products.

- (b) Upon any atempied sale or reassignment of the Menufachuring
Agrésmeant by Clear View West, Clear View Southeast shall have
the fght of first refusal for sixty (80} days ta purchese the
Manufacturing Agreamerst from Clear View West at tiie price of sale
as presented 10 writhg to Clear View West by a bona fide third
patdy. IF Clear View Southsast elects nof o purchese the
Manufacturing Agreement from Clear View West, Clear View
Southeast shall have the right {0 pre-approve, In wiiing, the
proposed transfer tn iha proposed acquirer of the Manufacturing

Agreement.
()  Clear View Wast shall work with Clear View Swutheast to develop

merketing materials that ara consisient with those of Clear View
Sputheast, :

(@) ClearView Southaast cuslomars West of the Mississippi River shall
. remain the customers of Clear View Sautheast. Al such
rustomers, who shall remain as dealars only, shal! be idenfifled and
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lisled on Sxhibit T to the Manufaciuring Agreement prior to the
exenuticn of s Agreament. The list set forth on Exhibit G shall be
comprehensive and somplete as of the date of exeoutlon of this
Agreoment. Except as listed fn Exhibit A, after the data of this
Agreement, any customers/dealers that Clear View Soytheast
deslres {0 sall fo Wast of the Mississinpl River must first be
appraved by Clear Visw West and Clear View Southeast must have
written approval fo sell fo such customers, Simiiarly, Glear View
Wast shall be permittad fn retain and seivioe its existing customers
East of the Misskssippl identified in Exhibit G herafo,

Glear View West shall not antsr info any naffonzl or glabal
negotiations ot contrac’s for the manufacuring, distibution or sale
of the Products without the written spproval of Clear View
Southeast.

Product standardization s highly desirable. Any and all produet
modifications made by Clear View Southeast o the Products that
arg the subject of the Manufacturing Agreement shall be
Incorporated info the Product design and mennfactring by Glear
View West.

Upoh any attempied sale or reassignment of the Manufaciuring
Agreement by Clear View Southeast, Clear View West shail have
the right of first refusal for sixly (60) days fo purchagse the
Manufaciuring Agreement frorn Clear Visw Southeast at the price
of sale presented in writing fo Clear Viaw Southesast by a hona fide.
third party with a qualified appraisal of Clear View Southeast.

The Parfles will agres upon a Non-Gompetilion Agresment that
proteots Clear \iew Southeast and Clear View West whh respect o
the markets that they service for a paried of ien years from the dals
of this Agrasment, The Non-Campetition Agrzement will incjuds a
confidentiziify and non-dlsplostrs provision that will protect from
disclosure Clear View Souiheast trade secmts and methods of
operation. The Non-Competiion Agreement will allow Prime-Line
fo senvice its markets I Prime-Lina's customers ask Prime-Line fo
do so. Prime-Line cumently salls a fow-end refractable screen that
Clear \View Flotida is well aware of and Clear View Florida does not
contast Prime-Line’s abllity to continge to do so. The Non-
Competiion Agreement will reflect these tenms.

Prime-Lline agrees o provida written nofite to Clear View
Southeast of any defaults under this Agresment by Clsar View
West within thiry (30) days of the Default. If Clear View West fails
to cura any default within its permitted cure period, Prime-Line shall
offef, In writing, to Clear View Sotthheast the opporiunity to eurs the

s
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default ("Notice of Feltre {0 Cure"). Clear View Southeast shall
then have ten {10} daye after receiving Prime-linss Netice of
Fallure fo Cure fo oure the defaull Upon Clear Yiew Southeast's
cuting the default, all fights in and ‘o the Manufachiting Agrssment
shall automatically be assipned 1o Clear View Southeast, Hf Clear
Yiew West defaulls with respent to iib obligations to Prime-Line
under this Agreement and the Asset Purchase Agreement, and
Glear'View Southeast falls to cure Clear View Wast's defanit within
fen (10} days of the Notice of Fallwre I Cure, then Prime-Line shall
have the right o assume the rights under the Manufaciuring
Agreement that it assigns 1o Claar Visw West pursuant to this
Agreement. ‘

4 Miscelansous.

{a) Authorization, The Parlles warmant that {hey have the corporete
power atd authority fo exscule this Agreement and that thlg
Agreement hag been duly authorized by the Parties,

(b} Walers and Amendments; Suecessors and Assians, No temm or

provision of this Agreement may be waived, .aftered, modiled, or
smendad excapt by a wriften insinument, duly secuted by the
partiss herelo. This Agreement and &l of the Parties’ obifigations
hereln ana binding upon thelr respeclve successots and assighs,
and fegether with the righls and remedles of the Padles under this
Agresment, inure 10 the bonefit of the Parfies and thelr respeciive
sucoessors and assigns. No Party may assign or transfer any right
or obligation under this Agraament withaut the prior written consant
of all the Parties.

{c) Successor n Inferest. Nothing hereln shall be construed as orls
nfended # make Clear View West a sUocessor 10 Prime-Ling's
busingss or operafions In any way. Except for those obligations
being expressly assumed by Clear Visw West herein, and pursuant
o the WManufecluring Agreement, no ofher obligations of Prime-
Line, of any kind of nzttire, are bsing assumad by Clear Viaw West.,

{d) Countemparis, This Agrsement may be exswited in any number of
counterparts and by each Parly on separaie counterparts, each of
which when so execiiied and delivered shall be an orfginal, but ali
of which fogether shall consfitule one and the same ifsirment, and
it shall not be necessaty in making proof of this Agreement t©
praduce or account for more than one such counterpart. Fof
purpeses of thia Agreement, facsimlle slgnatimes shall also
oonstituts originals.

“ &L
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() Enfie Agreement. This Agreemenk iogsther with any other
agreements and schadules referenced 1 herein or exsculed in
connection  with  this  Agreement, consfiivies the snie
Understanding of the Parfies in connaction with tha subject matter
herecf. Tha Parttes agrea thet the obligations of Clear View West
under this Agreement are In addiion o any ofher obligations which
it may have fo Clear View Southeast, Including, without imitetion,
under appiicable law, and the Manufacturing Agreement.

{y Goveming Law, This Agreement ehall ba governed by, and
cohsinted and enforced in accordance with, the laws of the State of
Califonia, without regard to conflicts of faw principles,

5, CONSHLTATION WITH C

THE PARTIES ACKNOWLEDGE THAT THEY HAVE BEEN GIVEN THE
OPPORTUNITY TO CONSULT WITH GOUNSEL BEFORE EXECUTING THIS
AGREEMENT AND ARE EXECUTING SUCH AGREEMENT WITHOUT DURESS OR
COERCION AND WTHOUT RELIANCE ON  ANY REPRESENTATIONS,
WARRANTIES OR COMMITMENTS OTHER THAN THOSE REPRESENTATIONS,
WARRANTIES AND COMMITHMENTS SET FORTH IN THIS AGREEMENT.

6.  JURY TRIAL WAIVER.

THE PARTIES ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY JURY IS A
CONSTITUTIONAL RIGHT, BUT THAT THIS RIGHT MAY BE WAINVED. THE
PARTIES EACH HEREBY KNOWINGLY, VOLUNTARILY AND WITHOUT DURESS,
INTIMIDATION, OR GOERCIDN, WAIVE ALL RIGHIS TO A TRIAL BY JURY OF
ALL DISPUTES ARISING QUT OF OR IN RELATION TO THIS AGREEMENT OR
ANY OTHER AGREEMENTS BETWEEN THE PARTIES EXECUTERD IN
CONNEGTION WITH THIS AGREEMENT. NO PARTY WILL BE DEEMED TO HAVE
RELINQUISHED THE BENEFIT OF THIS WAIVER OF JURY TRIAL UNLESS SUCH
RELINGQUISHMENT IS IN A WRITTEN INSTRUMENT SIGNED BY THE PARTY TO
WHICH SUCH RELINQUISHMENT WL BE CHARGED.

7. Dispute Resaluiot, Except as atherwiss Indicated in this Agreement,
any and all disputes arising pursuant fo any of the terms of this Agreement or which
yalale In any manner whedsosver fo this Agreement which cannct be resolved in a
reasonable ime by discussions bebvaen the Parties shall be submitted to arbitradion n
San Bsmardina Ceainly, Callfornla, bafors a sole arbitrator §he “Arbitrator™) seleated
from Judiclal Arbitration and Medlation Servicss, Inc., San Bernarding, Calffornia, or its
suenessor (*JAMS®), or if JAMS Is ho Jonger ables fo supply tha ambitrator, such arbitratar
shall be selected fiom the American Arhitration Assoclation, and shail be condurted in
aocordance with the provisions of the Califomia Code of Civil Procedure §§ 1280 st seq.
ag the exclusive foim for the resclulion of such dispuls; provided, fowever, that
provisional injunciive reffaf may, but need not, be sought by either Parly in a court of law
whila arbliimiion procasdings are pending, and any provisional injunctive rellef granted

bi'd
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by such uourt shall remain offeclive unfil ths malfer is fnally determined by the
Arbfiretor, Final resolulion of ahy dispufe through arbitration may inciude any remedy or
rellef which the Arbltvator deems Just and equilable, ihcluding any and alf remedies
provided by applicable stete or fedeval statutes, Atthe condlusion of the asbitration, the
Arbitrafor shall Issua a writtan dacislon that sefs forth the essential findings and
concluaions upon which tha Arblirator's award or decision s based. Any awerd o refief
granfed by the Arblirator hereunder shal) be final and binding on the Parties hereto and
may be enforeed by any court of competent jutiatlcion, The Parties acknowladge and
agree that they are hersby walving any rights to frla) by Jury In any actlon, procesding or
counterclaln brought by efther of the Parlies egainst the other in connegtion with any
maifer whatsoaver arising out of or In any way connested with this Agreemert. The
Amn’mtolr s’hall detarmine the allocation of assaciated fees and costs in accordance with
appiicable taw.

IN WITNESS WHEREOF, the Parties have execited this Agresment as of the
date first writtan abave,

CLEAR VIEW PRODUCTS SOUTHEAST, INC.

Byzmm\

s C=10»

.

GCLEAR VIEWWEST LLC

4

By:
Mary Lezgfte
le: Manager/Prostdent

PRIVME-UNE PRCDUGTS CONPANY

See oy

. . 5]
- QM \h@hmi’ UQﬂn Loan mmsa s‘/)lmcfo
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"~ EXHIBITA
EXCLUSIDNS FROM ASSIGNMENT

Prime-Line's assignment fo Clear View West shall not Include ths rights granted fo
Prime-line 1o sell i retal aceounts anumesated In Artice ), Secfion 1.(b), of the
Manufacturing Agresment as:

Home centers;

Lumberyards;

Hardware storas;

Glass stores {retall and wholgsale suppliers);

Window and door scresn stores (whulssales suppilers);

Rasldantial enfrance door manufacturers; and

As olherwise indfcated in that Seotion of the Agreement.

Thess rights will be reassigned back to Clear Viaw Scutheast.
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EXHIBIT B
MANUFACTURING AND DISTRIBUTION RIGHTS AGREEMENT
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EXHIBIT & ‘

CLEAR VIEW SOUTHEAST CUSTOMERS WEST OF THE MISSISSIPPI RVER

Delaine James, Austin Texas

Norihiand Glass, Mason City, lowa

Nolan Construction, Columbia, Missouri

Trl State, Shravepor, Louislang

Mid-West Doer, Midiand, Texas

Tr State Aluminurs, 645 S. Foster Dr., Baton Rouge, Loulslana

CLEAR VIEW WEBT CUSTOMERS EAST OF THE MISSISSIPPI RIVER
Screen Moblie #1716 Jack Kelly 2261 Cark Oak St. Sarasofa, Florida

d;/$:20 oL 90 Idy
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MANUFACTURING AND DISTRIBUTION RIGHTS -
AGREEMENT '

THIS MANUFACTURING AND DISTRIBUTION RIGHTS AGREEME NT (this
“Agreement’), Is made and entered into as of tha _4™ day of March, 5104 (the
“Effective Dale”), by and between PRIME-LINE PRODUCTS COMPANY, a ! allfornia
corporation (“Piime-Line”), and CLEAR VIEW PRODUCTS, INC., a ! alifornia
corporation ("CV Callfornia”), CLEAR VIEW PRODUCTS SOUTHEAST, INC,, Florlda
corporation (*CV Florida”), DARRYL L. AND DENNIS A, GRUBB, individ::als (the
:/(.’;rub)b Brothers”), and EMILIA DIKUNOVA-GRUBB), an Individual {collective!,, "Clear

ew").

WITNESSETH:
A. Prime-Line (s engaged in the business of manufacturing and dit dbuting

bullding produsts, Prime-Line's business (s primarily focused on the United
States, Mexicn and._Canada.Prime-Line’s-manufacturing-and-disti:utlon-is—————

focused on the production and sale of its products to consumers hrough
home improvement stores such as Home Depot and Lowe’s, and hrough
other retail and wholesale outlets.

B. Clear View is engaged in the business of manufacturing and dis "ibuting
specialty bullding products. At present, Clear View’s product line is [l 1ited ta
a retractable screen door and window scresn system {the "Product”),

C. Clear Vlew focuses lts distribution on sales through a nefwork of indejisndent
bullding improvement contractors {the “Clear View Dealers”) who ell the
Preduct as an installed homs improvement (contractors and other -fealers
who now or In the future sell the Praduct only as an installed dev.ie and
Include the Installation services as part of the price to the consur-er are
referred to herein as “lmprovement Contractors”), Many of the Cle.:r Vigw
Dealers sell and install the Product as their exclusive or primary ent rprise.
Some of the Clear View Dealers operate under a imited oxclusive wh:lesale
distributarship agreement betwaen such dealers and Clear View (the *)-xisting
Distributorship Agreements™).

D. The Product is distinguishable from competing retractable scrsen & stems
becauss It incorporates a proprietary devics (the "Speed Reducer”) mirketed
as “the original Safe Glide Speed Reducer’ which causas the screen to be
withdrawn into its housing In a controlied manner instead of rapidly srapping
back when the screen Is closed. The Speed Reducer is a patented evice,
Patent No, 6,591,890 (the "Patent”), Clear View represents and watra: s that
the Patent and all other intellectusl property rights relating to-the F oduct
andlor the Speed Reducer (including without limitation one or/more p nding
patent applications) (collectively referrad to as the "CV Intellectual Prenerty”)

are owned by Clear View. /
5 O, U%% |
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E. The Produet (including the Speed Reducer cemponent) is nresently
: manufactired by Clear View at its corporate office, manufact.: ing and
f warshouse facility located at 3845 East Miraloma, Sulte B, Ana eim GA
92806 (the "CV Wast Caast Facility")

F. The owners and principal officers of Clear View are the Grubb Brol ers and
Emilia Dikunova-Grubb.

G. ¢V Fl'orida is engaged in the same business as Clear View, excep that CV ,
Florida's aetivities are focused on Florida and the Eastern United Stz 25, ?

H. CV Florida wilt manufacture the Product (including the Speed Reducer
componeant) at a new office and manufaciuring facility located in Jact >onvllle
Florida ("CV Southeast”).

I. Clear View has granted a nan-exdlusive perpetual license to CV F.orida to %
manufacture, sell, disiribute, market, establish dealerships and othen-ise deal
in any way whatsoever with the Product (Including the Spesd ieducar
component) and the right to use the CV Intallactual Property to asi-omplish
the preceding; subject, however, {o the restrictions in this Agreement,

J. Clear View and Prime-Line intend to enter into one or more agn sments
wharaby Prime-Line will (i) take over the manufacture of the Produc’ except
for the Spesd Reducer component, (i) purchase ¢ertain of the as: its and cjsq
inventory of CV Califomia now situated at the CV Wes! Coast Far lity, (m)@
assume the lease of the CV West Coast Facility and obtain the re :ase of
Clear View from lability thereunder, (iv) servica the supply need: of the
existing Clear View customers, (V) be appointed the exclusive mam. acturer
and distributor of the Product with respest to all sales in Mexic%% da g@ﬁ&
the entire United States except fo improverment contractiarg®in 2
United States, (vil} agree to purchase all of the Spead Reducers itreq Ires for
Prime-Line's manufactura of the Product from CV Florida, all as sel ‘orth In
this Agreement,

NOW, THEREFORE, in consideration of the foregolng premises and oth r good
and valuable consideration, the recelpt and sufficiency of which Is hereby ackno. ledged
and Intended to be legally bound hereby, Prime-Line and Clear View agree as fu ows!

el e
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ARTICLE ]
MANUFACTURING AND DISTRIBUTION RIGHTS AGREEMENT

Section 1. Grant of Rights.

Subject torthe terms and conditions of this Agreement, Clear View herei:y grants
to Prime-Line: ’

(@)  Anexclusive right to act as the manufacturer and distributor of the: Product
to the Clear View customers specifisd in Schedule | altached hersto.

(b)  An exclusive right to act as the manufacturer and distributor of the: Product
and related or derivative products in the United States, Canada and Ms “ico (the
"Terdtory”) to all other customers, including, but not limited to, home enters,
lumber yards, hardware stores, glass stores (including both retall and w olesale

suppliars)swindow and door screen stores (nsfuding wholesale suppfi rs) and
\bt rosidantial entrance door manufaclurars, except:
= ¥isting Clear View customers with respect 1o the fulfillmer of any
Q‘fjgf_ orders for the Product placed prior to the Effective Date;

(i) Sales of the Product by CV Florida (directly or indir: :tiy} to
Improvernent Contrawctors, other than to the Clear View cu tomers
specifiad in Schedule il attached hereto;

(it}) Manufacturing and distribution of the Speed Reducer for . ales to
Prime-Line, for use by CV Florida and for all uses unrelab d to or
not derivative of the Product; and

(lv)Manufacturing and distribution of the Product by CV Fla ida for
sales of the Product permitted in Article |, Section 1.(0)(1), ‘il and
(i} above, and for all other sales not subjest fo Prim -Line's
exclusive rights under this Agreement. .

Section 2. Restitletions on PrimedLine,

Notwithstanding the foregoing, the rights granted to Prima-Line under this Agree: \ent (i)
exclude any rights already granted under that certain Agreement for Exclusive i ight to
Manufacture Products by and between Alumco, inc,, a Washington corporation, . nd-€% (tese,
Laliforia, dated July 18, 2003, a copy of which is attached herato as Schedulg 1l (the e
“Alumco Agreement”); (i) exclude the right to manufacture and distrtbute the 3peed |
Reducer component of the Product or the right to distribute the Spead Reducer mxcept %
as part of an assembled Product, or In warranty replacement for a defective {-oduct %
{except as provided In Arilale I., Section 9., of this Agreement); and (iii) do nat { ansfer
awnership of the CV Intellectual Property to Prime-Line. Notwithstanding anyl Ing to

the contrary hereln, Clear View does grant the right to Prime-Line under this Agr: ament

._3./@@%@@&)5( W i
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to enter into research and development on plastic lnolded/injec:ted compe ents for
competitive pricing of the Product. Furthermors, in retumn for this developm.int right,
Prime-Line will authorize Clear View to purchase new fnolded Products at Prir e-Line's
new lower cost Including direct expenaes, if applicable.

Sectlon 3. Restrictions on Clear View.

Clear View shall not grant any new rights of licenses to any third sarty or
otherwlse permit any third party to manufacture, develop, promote and/or distr ute the
Product, and/or use the Patent or the Trademark (hersinafter defined In “wticle I,
Section 4., of this Agreement) in vialation of this Agreement without the pric: written
consant of Prime-Line, which shall not be unreasonably withheld or delayet  Clear
View reprasents and warrants to Prime-Line that Scheule IV attached hereto :ncludes
all previous agreements that Clear View has granted tolthird patties in this resp et

Section 4. Trademarks; Logos.

Clear View hersby grants and licenses to PrimesLine {0 use the frac::marks,
sales matks, trads narmes, service marks, trade addresses and logus set arth on
Schedule V attachad hereto {collectively the “Trademarks"} In connection with ' 2 sales,
marketing, manufacturing and distribution of the Pradudt as permitted I this Agr ement,

(a)  Prime-Line acknowledges that Clear View Is the owner of the Trac mmarks.
Prime-Line also acknowledges that nothing In this Agreement shall give Prime-. na any
tight, title or interest in the Tradernarks other than the right to use the Trader arks in
accordance with this Agresment.

registered and maintainad, In consultatian with Prime-Line, the Trademarks duing the
term of this Agrasment at Prime-Line's and Clear View's joint expense, If Prime Line or
Clear View leams of an actuai, alleged or threatensd unauthorized usa ¢ other
infringement of tha Trademarks or the Patent by otherf, such party agraes fo p-ompily
nofify the other party of such unauthorized use or otherlinfringement of the Trad:-marks.
Clear View and Prime-Line shall, at thelr joint expense, use reasonable efforis v retain,
enforce or defend the Trademaris,

(b)  Prime-Line and Clear View shall registeL and maintain, or caus : to be

Section 5. Ownership of New Produets,

{(a)  Any "Development” to the extent relating to the Froduct, whether ¢. not In
conjunction with Prime-Line, shall be jolntly shared by Clear View and Prime-Live and
shall be owned by Clear View, The term “Development” shall include new o; useful
process, manufacture, improvements, discoveries, clalms, formulae, processe: irade
secrels, technologies and know-how,

(b)  Any Development to the aextent unrelated to the Praduct and dev loped
salely by Clear View and/or the Grubb Brothers (*New Products™ shall be the ey dusive

@,'914- Q}g{k | %\M {%\/
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praperty of Clear View and/or the Grubbs, subject to the terms and limitations > Article
, Section 7., of this Agreement. Clear View and/or the Grubbs may sell ¢'ich New
Praducts to any other person or entity.

Seetlon 6. Restrictions on Competing Products,

In the event that Prime-Line desires to manufacture, market, sell, ¢ al in or
distribute a retractable screen door or refractable window screen other than the 2roduct,
(the "New Device"), Prime-Lina shall first notify Claar View and include with ¢ 2 nolice
sufficient detalls for Clear View to fully ovaluato same. Clear View shall notil.' Prime-
Line within thirty (30) days after recelpt of the notice {or receipt of supporting int rmation
if not included with the notice) whether it deems the Naw Devige to be competiti.s to the
Product, [f Clear View In its reasonable discrstion does not deem the New Dey s to be
competitive with the Product, then Prime-Ling may manufacture, market, sell, ¢nalin or
distribute the New Device. If, however, Clsar View does deem Ity its re: sonable
discretion the New Device to be competilive with the Product, then Prime-Line nay not
manufaciure, market, sell, deal in or distribute the New Device except in ace rdance
with this Agraement unless and untit (i) the expiration of the Term of this Agree ent as
sat forth In Article [, Sectlon 13,, of this Agreement; (ii) Prime-Line alects to ¥ minate
this Agreement prior to the end of the Term of this Agreement; (jil) Clear View ives ils
prior written consent, which shall net be unreasonably withheld; or (iv) Ptlwe-Line
successfully prevails in an arbliration or litigation proceeding to establish that 1 18 New
Device is not competitive with the Product, If the New Device Is substantially n xdified,
then the modified New Device will be treated a naw potentially competing item a2 d shall
be subject to the same notice and reviaw procedure,

In the avent that Glear View desires to manufacture, market, sell, de | in or
distribute a retractable screen door or retractable window screen other than the F ‘oduct,
(the “New Device™, Clear View shall first notify Prime-Line and include with th: notice
sufficlent detalls for Prime-Line ta fully evaluate same. Prime-Line shall noflf. Clear
View within thity (30) days after receipt of the notice (or receipt of sujporting
information if not ncluded with the notice) whether ft deems the New Davic: to be
competitive to the Product. If Prims-Line dogs not in its reasonable discretion de:mthe
New Device to be.compstitive with the Product, then Clear View may manuf wture,
markat, sell, deal in or distribute the New Device. If, howevar, Prime-Line dog : in lts
reasonable dlscretion deem the New Device to be competitive with the Produr , then
Clear View may not manufacture, market, sell, deal in o¢ distribute the New Jevice
excepl to its customers or to CV Florida’s customers to whom sales of the Prod ¢f are
permitted under this Agreement uniess and untll (i) the expiration of the Term of this
Agreement; (i) Prime-Line givas its prior writtan consent, which shalf it be
unreasonably withheld; or (i) Clear View successfully prevails In an arhitraion ar
itigation proceeding o cstablish that the New Device is not competitive w.h the
Product. If the New Davice is substantially modified, then the modified New Dov e will

' D'uring~lhe-peﬁed—@l;tinw—%mmeﬂelng-@ﬁ:th&&ﬁe@@e@afe—aﬂdreﬁd(ﬂg-(.‘Hhe
termination ~dato—of- this—Agreement-Rrime-ine—shall-have~and-Cloar-\iew-h ralyy

- grants-to-Prime-Line—a-fight-of-first-offerta-onier-Into-a-menufasturing-and-distr . 1en

Aghis-agresment-with-Clear-Visw-with-raspast-to-any-New-and-Competing-Rrodus '+~

wy

be treated a new potentially competing tern and shall be subject to the same noth:z and /g‘,” "
: review procedure. . =5 A p
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: Clear View shall have full responsibiiity for all patent applications and the
: maintenance of all pafents relating to the Products, including, but not limitJ to, the
! Patent. In connection therewith, Clear View shall generally consult with Prim -Line on
all future filings with respsct to any patents or the Patent pertaining to the Pr.iuct only
and the prosecution and maintenance of such patents and the Patent, includi ¢ where
appropriate or reasonably requested by Prime-Line, providing copies to Prirr::-Line of
any such filing made ta, and wiitten communications receivad from, any pal .nt office
relating, in whole or in part, to the patents. If Prime-Line or Clear View lea 1s of an
actual, allaged or threatened unauthorized use or other infringement of the fitents or
the Patent by others, such party agrees to promptly notify the other parly of such
unauthorized use or other infringement. Clear View shall, at its sole expe-ss, use
reasonable efforts to retain, enforce or dafend the patents.

Section 8. Maintenance of the Patents,

Section 9. Supply Agreament,

Clear View shall meat Prime-Line’s production requiremenis at E jht and
No/100 Dullars (38.00) per Speed Reducer. If Clear View should be unablg to meet
Prime-Line’s production requirements for a perled of thirty {(30) days, Primi.Lina is
hereby granted the right to manufacture the Speed Reducer. Prime-Line must ontinue
ta pay to Clear View Eight and No/100 Dollars ($8.00) for Speed Redu:ser unit
manufactured {or other negotlated price) minus the diract costs of manufact, ‘g the
Speed Reducer. Prime-Line will coase production of the Speed Reducur after
notification from Clear View that iis production capacity is back to the agre..d upon
valume of Prime-Line’s requirements. Prime-Line hereby agrees to pay Clesr View
Eight and No/100 Dollars {$8.00) for each Speed Reducer unit. This price pi - unit is
subject o change annually based upon the market valua of the raw materlals ssed in
produgtion of the Speed Reducer, Clear View will pass through to Prime-Line ‘his cost
wilhout additional margins belng added.

Section 10, Confidentlality Agresment.

As a condition pracedent to any of the obligations provided for in .thls
Agreement, Prime-Line and Clear View shall enfer info that cerfain Conficluntiality
Agresment attached herato as Schedute V1.

Section 11. Expense,

Prime-Line shalf bear all expenses, including, but not iimited lo taxes, ¢.i1stoms
duties, tarlfis and other govetnrmental levies and charges, meurred by it, leied or
assessed agajnst it on aceount of sales of the Products,

oy O N
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Section 12, Technjcal Information.

Clear View will transfer to Prime-Line ¢opies of any technical -anuals,
manufacturing guidslines and similar documentation; subject however, to Prir e-Line's
obligation (i) to relurn and cease using same upon expiration of the Ter of this
Agresment or earlier termination of this Agreement; and (il} to use such Informz ‘fon only
in furtherance of this Agreement. Such data will remain Clear View's in allectual
property and will be considered confidential information subject to the term.s of the
Confldentiality Agraement.

Section 13, Torm and Termination,

The term of this Agreement will remaln In effect as long as Prime-Line rovides '
its “reasonable best efforts” In marketing, manufacturing and distributing the Produet
(the “Term of this Agreement”).

ARTICLE I
ASSET TRANSFERS

Section 1, Transfers of Certaln Assets,

Subject to the terms and conditions set forth In this Agreement, Cle'ir View
heraby agrees to transfer, assign, convey and dellver to Prime-Line at the Clo-Ing (as
defined in Article 11, Section 4., of this Agreemeant) free and clear of all liens, :« edges,
sacurity interests, encumbranccs of every kind, ¢haracter, and description wha soever,
the following assets (collectively, the "Transferred Assets”):

{a)  all inventory of raw materials, work«in-pragress, parts, scrap, and nished
goods used or to be used in Clear View's business, whather they are located n, at or
upon, or in transit to, Clear View's place of business in Anaheim, Callforiia (the

"Inventary"); and

{t)  all equipment and machinery logated in Clear View's place of bug ness in
Anaheim, Californla, excluding those specified (n Sghedule VI aftached her: o (the
“Included Equipment). -

During the Term of this Agreement, Prime-Line shall be authorized fo use the mo is and
toaling owned by Clear View and kept at the various tool machine companies fo - use in
manufacturing the Product; provided, however, that molds and toclling relating to the
Speed Reducer are excluded from this license except as referred to in Article |, .. ection
9., of this Agreement.

-7 (Q/
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i Section 2, Purchase Price.

: In full consideration for Clear View's sale of the Transferred Assets, F' ime-Line
shall pay as the "Purchase Price” the sum of (a) the cost of the Inventory datelinined by
Clear View's vender invoices and existing bills of material and based on z physical
inventory count on the date of Closing (hereinafter definad); and (b} the o st of the
Included Equipment, tools, dies and molds based on the orginal cost paid iy Clear
View. Prime-Line shall pay the Purchase Price in two equal installments: ( ) one at
gme of the Closing (hereinafter defined); and (2) a second within ninety (90) d: /s of the
losing.

Seactian 3, Taking of Inventory.

A complete physfcal count of the Inventory shall be taken on the da 2 of the
Closing. Such Inventory shall be conducted In a manner mutually acceptable © Claar
Yiew and Prime-Line including obseatvation by Prime-Line officials and/or its ¢.PA and
the Inventory shall be vaiued at Clear View's cost, which shall be determined w Clear
View's vendor Invoices and existing bills of material. The Inventory shall be i* writing
and indicata the identity of each item and the value of each ilem, as well as :he total
costvalue. A list of the completed Invantory shall be aftached hereto as Schediile Viil.

Section 4, - Closing.

The sale and purchase provided In this Agresment shall be consumma.ad at a
closing (the “Closing”), to be held at the offices of Prime-Line in San Ber: ardine,
Californig, on the i day of March, 2004, or at such place, time and dat: as the
partles hereto shall mutually agree upon.

Sectlan 4. fems {o be Delivered at the Closing.

At the Closing, Clear View shall convey the Transferred Assets to Prime-lLine and
deliver to Prime-Line a bill or bills of sale warranting Clear View fo be the owne of and
covering all of the Transferred Assels frea and clear of liens or encumbrances of any
kind or nature.

Section 6. Transfer Taxes.

Clear Vlew shall pay and promptly discharge when due the entire amoun of any
and all sales, transfer and use taxes In connection with the sale of the Trar uferred
Assets by Clear View to Prime-Line,

Secfion 7, Assumption of Liabilifies

PRIME-LINE SHALL NOT ASSUME OR AGREE TO ASSUME AND :HALL
NOT ACQUIRE ANY LIABILITY OR OBLIGATION OF ANY KIND OR NATU..E OF

;su /@(9 @B’m %IJ
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CLEAR VIEW, DIRECT, CONTINGENT OR OTHERWISE, EXCEPT AS OTH.RWISE
EXPRESSLY PROVIDED IN THIS AGREEMENT.

Sgction 8, Termination of Existing Claar View Emplovass.

Clear View shall terminate the employment of its existing empiayess pri r to the
Closing. Caddo Hardware Company. Inc., a subsldiary of Prime-Lihe, or another
affiliate of Prime-Line, shall offer amplaymant to Clear View's existing employe: s as of
the date of the Closing; provided, however, that nothing stated herein shall limit e right
of Prime-Line and Its affiliates to terminate the employment of any such smploy: s or to
reduce or otherwise modify the position, responsibliities, compensation or ba -efits of
any such employees at any time.

Section 9.  Assumption of Existing Clear View Lease.

Prima-Line shall assume Clear View's emsung obligation under that ceriz 1 lease
agrcement between Clear View and SgRECES.., dated as of eprizmzeer for its
remaining term of 7 months, and shall sacure flom the landlard of such 2ase a
release from any pastClosing liability of (i) Clear View for such lease (oth:r than
environmental liabilitles), and (Ily any personal guarantors of such lease.

ARTICLE h
GENERAL PROVISIONS
Section 1, Reprosentations, Warranties and Covenants of Glear View ind lts

Sharsgholders,

Clear View and the Grubbs, as Clear View's sole shareholder: (the

“Shareholders™), }omtly and saverany rep ,.&j Wnd agrae as follows!
Clenre. \g..«:)
a) -EY-California Is a'col tlon duly organized, validly existing and | good

standing under the (aws of the State of California.

(p)  Clear View's other corporations are duly organized, validly existing iand in
good standing under the laws of the state in which their physical headquartiis are
located.

(¢)  This Agresment Is, and the decuments referrad to herein will be upon
exacution and dalivery, the legal, valld and binding obligation of Clear Vie' and
enforcaable against Clear Vlew in accordance with their respective terms.

(d)  To the best knowledge of the Grubb Brothers and Clear View, Clez " View
has good and marketable tife to an of the Transferred Assets and the Transierred

|
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Assets are free and clear of all pledges, mortgages, liens, encumbrances anc security
interasts of any kind.

{e)  Clear View is not in default with respect to any order, writ, injurstion, or
decree of any court or federal, state. municipal, or ather governmental dej irtment,
commission, board, bureau, agsncy, or instrumentality, domestic or foreign.

()  Clear View has performed and abided by all obligations requir:d to be
performed by It to the date hersof and will continue to abide and perfo n such
obligatlons, and Clear View Is nof in default under any license, perml. order,
authorizallon, grant, contract, agreement, lease, or other document, arder, or re julation
to which it is a patly or by which it is bound,

(@) Clear View has full power to execule and perform this Agreamer! and o
convey the Transferred Assels as herein provided, and such executi n and
serformance does not and will not violate, conflict ‘with ar resuit In the breac! of any
term, condition or pravision of (I} any provisions of its Articles of incorporation or Jylaws,
{ii) any contract to which It Is a party or to which it is subject, (ifi) any material «:xisting
law, ordinanee, or governmental rule or regulation to which Clear View Is subjet or (iv)
any judgment, order, writ, Injunctlon, decrse or award of any court, arbil ator or
governmental or regulatory official, bedy or authority which is applicable to Clewr View,
The execution, dellvery and performance of this Agreement by Clear View ha 2 been
duly authorized by ali nascessary corporate action (including, but not lim ed to,
Shareholders' and Board of Directors’ appraval).

(h)  To the best knowledge of the Grubb Brothers and Clear View, nc hing in
this Agreemant, any statemertts delivered to Prime-Line attached hersto, any sihedule
or exhibit attached hereto which has been supplied by or on behalf of Clear Vie, or by
any of Clear View's directors, Sharehoiders, agents or officers In connection 1. ith the
transactions contermnplated by this Agrsement, contains any unirue stateme t of a
matetial fact, or omits any statemant of a materlal fact necessary in order to m-ke the
stataments contained herein or thersln not misleading.

0] Clear View hag filed and pald all taxes with respect tg the Trar:ferred
Assets. There are no tax deficlencies or claims outstanding with) reSpret to the -~

Transferred Assets. @ , @ , .
£ -
and ?_

iy  Attached hersto as Schedule IX are tr plete copies o Clear
View's financlal statements as of December 31, 2003 (the “Financial Statements . The
Financlal Statements {including the notes thereto) present faidy Clear View's fi ancial
condition and results of operatians Clear View at and for tho periods indicats i, and
have been prepared in accordance with standard accounting principles applle on a
consistent basis. Clear Vlew has no materlal liabilities contingent or otherwise, :xcept
as disclosed in the Financlal Statements or as incurred as a result of the nomv .3l and
ordinary oparation of Its business since December 31, 2003.
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() Aftached herefo as Schedule X is a complete and accurate listing of Clear
View's current vendors and creditors. There are no current or past vendors or :ireditors
to whom any law, wile or regulation requirements the delivery of notice or fr¢ n whom
any form of consent is required in connection with the undertaking of the trar sactions
sontemplated by this Agreement. In addition, Clear View is nul engaged incri-. a parly
to any legal action, investigation, arbitration or other proceeding before aty coust,
adminlstrative agency or arbitrator with any of these vendors and/or credilor:, Clear
View and the Sharsholders shall jointly and severally indemnify Prime-Line agiainst all
claims made by these vendors and/or credlitars against Prime-Line. This repre; antation
shall survive the Closing.

()  Any and all actions of any kind against Clear View are des: tbed in
Schedule X| attached hereto.

Soction 2, Rapresentations, Warranfles and Covenants of PrimesLine

Prime-Line rapresants and warrants to Clear View ag follows!

(@) ° Prime-Line is a comoration duly organized, validly existing and 1n good
standing under the laws of the State of California.

(b)  Prime-Line has the corporate power, authotity and legal tight o t:xecute,
deliver and perform this Agreement. The executlon, delivery and performanct: of this
Agresment by Prime-Line have been duly authorized by all necessary corparate action,
Upon execution of this Agresement by Prime-Line and delivery of this Agree' ient by
Prime-Line to Clear View, this Agreement will constitute the lagal, valid and inding
obligation of Prime-Line, enforceable agalnst Prime-Line in accordance with its { :vns,

{¢) To its best knowledge, the execution, delivery and performance of this
Agreement by Prime-Line does not and will not violate, conflict with or resul:'in the
breach of any term, condilion or pravision of: (i) any material existing law, ordin: 1ce, or
govarnmental rule or regulation fo which Prime-Line is subject or (i) any ju: ament,
order, wiit, injunction, decree or award of any ecourt, arbitrator or governmi-atal or
ragulatory official, body or authorily which Is applicable o Prime-Line.

(d)  The execution, delivary and performance of this Agresment by Prir- e-Line
does not and will not violate, conflict with or rasult in the breach of any tenmn, con: tion or
provision of Prime-Line's articles of incorporation and/or bylaws.

Section 3. Survival of Representations and Warranties,

The representations, warranties and covenants set forth in this Agreeme t shall
survive the Closing Date and shall not be affected by any investigation, verific: :lon or
approval by any party hereto ar by anyene on behalf of any of such parties.
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Saction 4, Prime-Ling’s Indemnification Obligations.

Prime-Line agrees to indemnify and hold Clear View harmiess from ar - against
all damages to and liabilities resulting from or refating to demands, claims, «utions or
causes of action, assessments or other losses, costs and expanses relating therelo,
including reasonable out-of-pockst attorneys' fees and expenses by reas.n of or
resulting from (a) a breach of any material representation or warranty of P.me-Line
contained in ot made pursuant to this Agreement, {b)the failure of Primi-Line to
perform ar observe any material term, provision or covenant or agteemeat to be
performed or observed by it pursuant to this Agreement, or {c) any actlons, Iz suits or
proceedings (actual or threatened and relating to activities of Prime-Line) thal, ‘slate to
any breach by Prime-Line of the representations, warranties and covenants sade by

Prime-Line hereunder.

Sectlan 5. Glear View's Indemnification Obfigations.

Clear Vilew hereby agree fo joinly and severally indemnify, defend iind hold
Prime-Line hammless from and against all damages to and llabllities resulting from or
relating to demands, claims, actions or causes of acfion, assessments or othe- losses,
costs and expenses relating thereto, Including reasonable out-of-pocket attorniiys' feas
and expenses by reason of or resulting from (a) a breach of any material repre: antation
or warranty of Clear View and the Sharsholders contalned in or made pursua -t to this
Agreement, (b) the failure of Clear View to perform or observe any term, pro.ision or
covenant or agreament to be performed or observed by it pursuant to this Agisement,
(c) any actions, suits or proceedings (actual or threatensd and relating to a¢l sities of
Clear View or the Shareholders) that relate to any breach by Clear Viev: or the
Shareholders of the representations and warmranties made by Clear View :nd the
Shareholders hereunder, (d) any third-party claims, actions, lawsuits or pro: sedings
(actual or threatened and relating to activities of Clear View) arlsing @s 2 resu. of orin
connection with the manufacture, use, handiing and sale of the Inventory, anc {e}-any—
and-al-claims—that-this—Agreement-vielates—theExistingBistributorship—Agr : prrenmts—

-andiorthe-Aumec-Agreament—

Saction 6, Limitation on Obligations. )@Q ’

No clalm for indemnification will be made by a party to this Agreem nt with
respect to any individual item of liability or damege unless the aggregate of -l such
claims by such party shail be in excess of Twenty-Five Thousand and No/10( Dollars
($25,000.00) (the "Basket”). In the event the aggragate of claims asserted by ¢ e parly
to this Agreament against anather parly to this Agreement exceeds the Batlhet, the
claiming party, upon proof of entittement to recovary, shall ba entitled to reco -ar fram

the flist dollar of such claims,
-12- K&Q @Q}h\, \\)
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Section 7. Dispute Resolution.

Any dispute relating to this Agreement between the parties shall be de rmined
as follows:

{a)  The patrtias to this Agreement will first use thelr best afforts to rervive any
dispute by agreement or mediation.

(b)  If any controversy or claim arising out of this Agreement cannot bi.1 settled
by the partles to this Agreement within thity (30) days by agreement or media 1on after
the flrst wiltten notlce Invoking this Article lll, Section 7., of this Agreenunt, the
conlrovearsy or claim shall be settled by arbitration in San Bernardino County, & liforia,
Within twenty (20) days after written request for arbitration shall be made by a pariy on
ohe side to the party on the other, the partles shall jointly select an arbitrata”. If the
parfles are unable {o agree upon an arbitrator, an arblirator shall be appo ted as
provided by the Amerlcan Arbitration Association in accordance with is Sor mercial
Arbitration Rules or such other law as may be effective concerning arbitiition of
disputes. The arbitrator shall hear and decide the disputs, adhering to the 2 nerlcan
Arhifration Association Commerclal Dispute Resolution Precedures or such oth: -law as
may be affective concerning arbitration of disputes. The heating on the disputs: shail be
held no later than sixty (60) days after the request for appolntment of an arbitra or. The
pary to this Agreement on the pravailing side in the arbliration shall be aw: ded its
expenses of the arbitration, Including the reasonable cost of experts, evidence & 1d legal
counsel. Any award made by 2 majority of such arbitrators shalf be finel, bin: ng and
conclusive on all parties to this Agresment herato for all purposes, and judgm nt may
be entered thercon in any court having |urlsdiction thereof. Whenever any ictlan is
required to be taken under this Agreement within a specified period of time :nd the
taking of such action is materially affected by a mattér submitted o arbitratii 1, such
period shall automatically be extended by ten (10) days plus the number of d .ys that
are taken Yor the determination of the matter by arbltration.

Section 8. Expenses.

Excapt as otherwise expressly provided in this Agreement, each part to this
Agreement shall pay its own expenses in connection with the authorizetion, prey aration,
axecution, and performance of this Agreement, including, without limitation, all © -es and
axpenses of agents, raprasentatives, counsels, accountants, consuliants, and fl -ders,

Section 9. Enfire Agresmant,

This Agreement,(and all Schedules attached hereto), any loan agr »ments
entered into prior to the Effective Date and/or attached hereto as Scheduje Xll snd the
Consuiting Agreements attached herefo as Schedule XHI, sets forth th: entire
agreement between the parties with respect to lts subject matter hereof, merges: all prior
discussions as of the Closing. Oral explanation or Information by either part:- to this

Agreernent to the other shall not alter the meaning or interpretation of this Agree nent, , T
10 DY O} %{/
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Sect!on 10 Governing Law '

Th:s Agreement shall be governed by and construgd In accordance wit- the laws
of the State of Callfornia, wlthout giving effect o the confhct of laws prmc:ples |erecf

Section 11. Modlﬁcatlons | ’{ _ i

‘i

Thls Agreement may only be modifiediby a wrltten document execute by both
partles. : Tha waIVer of any breach or default will not constﬂute a wauver of ny other| 4
right hcrcundcr or any subscqucnt braach or dcrau t. Lo ! ’

: ) : . . C i
Ssctlon 12. Notlces L .’ Lok ; Lo :‘ ' ! I
( : : . : : ( : B '

Ait notices required or pormutted to be gwen hereurider shan bei inw nng an‘dI
shall be deflvered by hand, by facsimile if the party to whom the natica :sl being sent has ij
a receiving davice in his ofﬁce or if dispatched by prepaid alr courler or By reg ‘tered or
cortified simail, postage prepaid, addressed as follows:

i
1
l ot
i

if to Prime-Ling, tg: Prime-Line Products Company
5405 Norh Industrial Parkway
San Bernarding, Californla 92407
Aftn: Prosident

Facsimile: (908) 379-0188

with a copy to! Johanson Berensan LLP
1782 Second Street
Napa, California 94559
Attn: David R. Johanson, Esq.
Facsimile: (707) 226-6881

if to Clear View, to: Clear Vlew Products, Inc.

Attn: President
Facsimile:

Notices shall be deemed served when recelved by addressee, or, If d livery is
not accomplished by reason of some fauit of the addressee, when tendered for ‘lelivery.
Either party may change its addrass for notices by giving the other party noticr of such
changa pursuant to this Anticle 1, Section 12,, of this Agreement.

Sectlon 13, -Severabliity.

If any provision of this Agreement is determined by a court to be unenf:. ceable,
the parties shall deem the provisions to be modified to the extent necessary to ¢!low it to
be enforced 1o the extent permitted by law, or if it cannot be madifled, the prov slon will

14 o O% %{ %ﬁ(/
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e s =

be severed from this Agresment, and the remainder of the Agreement will ¢t itinua in
effoct.

Section 14, Aftorneys’ Fees and Costs.

In the event that any party to this Agreement takes any action fo enl nce the
tarms of this Agreement, the party prevalling In any such agtion shall have th:: right to

recover from tha other parly all of Its reasonable attorneys' fees, ¢ourt c: sts and
expenses incurred in connection with such action,

[intentlonally left blank]

R Qﬁ \R?:ls\i\
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l: Sedtion 15. Gounterparts,

f This Agreement may be executed In counterparts, each of which shall be an
orlginal of the parly whose signalure appears on such counterpart and both 15f which
together shall constltute one instrument, The parties agree that a signature by acsimile
shall be treated as an original signaturs.

IN WITNESS WHEREOF, the undersigned duly authorized represeriative of
each pary has executed this Manufacturing and Distrlbution Rights Agresment s of the
date first wyitten above.

GV CALIFORNIA: GLEAR VIEW PRODUCGTS, INC,

Emilla Dikunova-Grubb
its: President

CV FLORIDA: CLEAR WVIEW PRODUCTS SOUTHEAST,

g

Ernilia Dikunova-Grubb ) i
its: President

CLEAR VIEW'S SHAREHOLDERS: DEYW
A .

“Dennis A.Grubb

By:

DARRYL M GRUBB

Daryl KX yubb
arry_{%s

[Signatures continuad on next page}

18- G % D\t) w
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i EMILIA DlKUNOVi-GRUBB

AN

Em}li Dikunova-Grubb

PRIME-LINE: PRIME/-AN PRODUCTE COMPANY

Yo
"Richard H. Crowther, Jr.
its: Chief Executive Offlcer

By:

T AN W W
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TIMOTHY A. LUNDELL, ESQ. #66651)
Lundell & Spadafore

1065 Asbury Street.

San Jose, CA 95126

(408)292-1717

Attorney for Petitioner
CLEAR VIEW WEST, LLC

SUPERIOR COURT OF CALIFORNIA
COUNTY OF LOS ANGELES
CENTRAL DISTRICT

Clear View West, LLLC Case No. BS136138
STIPULATION FOR
ORDER GRANTING
PETITION TO CONFIRM
ARBITRATION AWARD;
AND ORDER AND
JUDGMENT THEREON

Petitioner,

V8.

Clear View Products Southeast, Inc.

Respondent,

N’ e’ N e N’ Nt N’ N’ e M N N N

1T IS HEREBY STIPULATED, by and between Petitioner Clear View

West, LLC, and Respondent Clear View Products Southeast, Inc., by and t%r_q)ug%bg
o -
. = % AR
respective counsel, as follows: s22%%
(x4 5_2 € ) B na 4 .
BEmm, =
1. Respondent Clear View Products Southeast, $n§ Eegéby Bnfers §
- N ol 85
. s ) AR
general appearance in the within proceeding, - 8 I3
5 ~Ep
3 B2
ne T OITT
1 g =
= B
STIPULATION FOR ORDER CONFIRMING ARBITRATION 2

AWARD AND ORDER AND JUDGMENT THEREON

=
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2, The Court may, and the Court is hereby requested to, make its
order granting petitioner’s Petition to Confirm Contractual Arbitration Award, and to
enter judgment thereon.

3. Petitioner hereby waives the recovery of the attorney’s fees fo
which it would otherwise be entitled in connection with the confirmation of the

arbitration award only.

Dated: 3///9 I/JL T MM@

TIMOTHY A/ LUNDELL

bated: 3/6/}0’3’ 4/2 /’\

imitri Panagopoulos
Attorney for Respondent
CLEAR VIEW PRODUCTS
SOUTHEAST, INC.

ORDER AND JUDGMENT

The Court having read and considered the foregoing Stipulation of the
parties, and Petitioner and Respondent having stipulated, on the terms set forth
therein, to the granting of Petitioner’s Petition to Confirm Contractual Arbitration
Award, and good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:

1. That the Corrected Final Award in JAMS Arbitration Case
Reference Number 1110018618, dated February 8, 2012, a true and correct copy of

2

STIPULATION FOR ORDER CONFIRMING ARBITRATION
AWARD AND ORDER AND JUDGMENT THEREON
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which is attached hereto and made a part hereof by this reference, be, and the same is
hereby, conbirmed in every respect.

2. That Petitioner Clear View West, LLC shall recover from
Respondent Clear View Products Southeast, Inc. the sum of $84,972.82, together with
presjudgment interest thereon from February 8, 2012, to the date of entry of judgment
herein;

3. That Petitioner has waived the attorney’s fees to which petitioner
would otherwise be entitled in connection with the confirmation of the arbitration
award only; and

4. - Petitioner shall recover 1ts costs of suit hereln incurred.

ooy "Aié; Yo -
0 7/ a—
Dated____ - i \

JU}ZS/@E OF THE SUPERIOR COURT
Brogory W, Alarcen

3

STIPULATION FOR ORDER CONFIRMING ARBITRATION
AWARD AND ORDER AND JUDGMENT THEREON




JANMS ARBITRATION CASE REFERENCE NO. 1110013618

CLEAR VIEW WEST, LLC, a California limited liability company,

Claimant,

and

CLEAR VIEW PRODUCTS SOUTHEAST, INC., a Florida corporation,

Respondent.

Counsel

Arbitrator:

CORRECTED FINAL AWARD

Timothy A. Lundell, Esq.
Lundell & Spadafore
1065 Asbury St.

San Jose, CA 95126
408-292-1717 phone
408-297-4345 fax
tlundeli@earthiink.net
Counsel for Claimant

Mark Young, P. A.

12086 Fort Caroline Rd., Unit 202
Jacksonville, FL 32225
904-996-8089 phone
904-980-9234 fax
myoung@myoungpa.com
Counsel for Respondent

Hon. Candace D. Cooper, Ret.
JAMS

707 Wilshire Bivd., 46" Floor
Los Angeles, CA 90017
213-253-9712 phone
213-620-0100 fax
ccooper@jamsadr.com




Place of Arhitration: Los Angeles, California

Date of Final Award: January 22, 2012

Date of Corrected Final Award: February 8, 2012

PROCEDURAL HISTORY

On February 15, 2011, Clear View West, LLC ("CVW), filed a Demand for
Arbitration before JAMS against Clear View Products Southeast, Inc. (“CVSE") (the
“Demand”). The Demand requested: 1) A determination and declaration of the
respective territorial rights and restrictions of CVW and CVSE for manufacture and
distribution of the Screens under the terms of the Manufacturing Agreement and the
Assignment Agreement; 2) A determination and declaration of the permissible
manufacturing characteristics of the Clear View Retractable Screens as manufactured
ny CVW, under the terms of the Manufacturing Agreement and the Assignment
Agreement; 3) A determination declaration of the liahility of CYSE for failing to take
adequate sieps, or any steps, and o enforce its patent rights under the ‘890 and the
‘506 patents; 4) A determination and declaration of the rights of CVW to: a) purchase
Speed Reducers and other components necessary for the manufacture of the Screens
from the respective manufacturers thereof, and b) secure a second source for the
purchase of Speed Reducers, subject to the payrhent of royalties to CVSE, as well as
other molded parts during the suspension of sale of such products to CVW; 5) The
award of damages owing to CVW for the violative conduct of CVSE arising under items
1, 3, and 4 above; 6) The award of attorney's fees and costs to CVW under the terms of
the Agreements.

CVSE filed a Response and Counterclaim for a declaratory judgment and other
relief against CVW and specifically requested that the arbitrator: 1) grant judgment in
respondent CVSE's favor and against CVW on CVW's Claim and relief: 2) declare CVW
wilifully materially breached the Assignment Agreement and Manufacturing Agreement
by inter alia, failing to incorporate CVSE's product standardization features into the
Clear View product line; 3) dissolve CVW's rights under the Assignment Agreement and
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Manufacturing Agreement; 4) declare CVW false advertised that it is the owner of the
Clear View product line as well as the ‘5605 and’890 patents: 5) declare C\WV has
willfully infringed CVSE’s trademark and patent rights; 6) declare CVW is in material
breach of at least one of the Manufacturing and Assignment Agreements for, inter alia,
failing to procure a new distributor agreement with a non-compete agreement and credit
application before Lorge Fabrication, Inc. switched from the Clear View product line to
the Stoett Industries, Inc. product line; 7) declare CVW made defamatory statements to
the public regarding validity and\or enforceability of the ‘505 and ‘890 patents; 8)
declare CVW fraudulently induced Respondent to enter into the Assignment Agreement
by knowingly entering into a separate agreement with Prime Line that is in conflict with
at least one of the Manufacturing and Assignment Agreements; 9) declare CVSE's
territorial rights extend west of the Mississippi River, independent of the Assignment
Agreement and Manufacturing Agreemen%; 10) dismiss CVW’s Claim for Relief with
prejudice for failing to provide a copy of the agreement between Claimant and Prime
Line, which is set forth in the Assigniment Agreement; 11) award CVSE monetary
damages for CVW's unlawful conduct arising under iteinis 1-8 hereinabove; 12) treble
the award of monetary damages to GVSE for CVW's continued and willful patent and
trademark infringing activities; 13) award CVSE reasonable atiorney fees and costs;
and 14) grant such other and further relief to CVSE as the Arbitrator deems appropriate,

An Arbitration hearing was held on September 14, 15, and 16. The following
witnesses testified in person at the hearing: Daniel Warren Lezotte, Samuel Steinberg,
Kristin Michelle Stewart, Mary Lezotte, Lewis Kasner, Andrew Lezotte, James Dennis
Bailey, Jr., Jeffrey Williams, Robert Dias, Barbara Cadmus. The deposition of Darryl
Grubb was received in evidence. Trial Exhibits 1 through 88 were received into

evidence.

FACTUAL HISTORY
The following is a statement of those facts found by the Arbitrator to be true and
necessary to the Award. This statement of facts does not cite all facts or evidence
considered by the arbitrator, but references specifically those facts most pertinent to the
resolution of the dispute. To the extent that this recitation differs from any party’s




position, that is the result of determinations as to credibility, determinations of
relevance, burden of proof considerations, and the weighing of the evidence, both oral
and written.

In 2002, Darryl Grubb started Clear View Products, Inc. (“CVP"), a California
corporation, which produced and sold retractable screens and related products,
including motorized screens in California'. CVP owns three US patents relating to a
hydraulic speed reducer for retractable screens®. This device was an innovation that
“provides a smooth, slow retraction of the screen, instead of a sudden unrestrained
retraction that occurs with a snap without the speed reducer.” (Respondent’s Pre-
Arbitration Brief, p. 2) The patents are valid and subsisting®. One of CVP’s customers in
California was Prime Line Products Company (“Prime Line”)*. '

CVP decided to change its business model and expand nationally. On October
24, 2003, Clear View Products, Southeast, Inc. (“CVSE”) was incorporated in Florida
where if began manufacturing operations “to increase distribution and open Florida and
the east ceast up.” (Grubb Depo., p. 20). CVSE owns the federally registered
trademark CLEARVIEW RETRACTABLE SCREENS, Registration Number 3272079,
Registered July 31, 2007. (“Trademark”) (Ex. 38) All CVSE retractable screen
products are sold under the Trademark.

_On or about March 4, 2004, CVSE entered into a Manufacturing and Distribution
Rights Agreement (*"Manufacturing Agreement”) with Prime Line. (Ex. H) The
Manufacturing Agreement granted manufacturing and distribution rights for the
“Product” to Prime Line®. The description of the “Product” is contained in the following

paragraphs of the "Witnesseth” portion of the document:

' Clear View Products is owned by Darryl L. Grubb, Dennis A. Grubb and Emilia Dikunova-
Grubb,

2 US Patent numbers: D502, 203 (Ex. D), 6, 591,890 (Ex. E); 6, 854,505 (Ex. F).

®  Two of the three patents (Ex.’s E, F) are currently being reexamined by the US Patent &
Trademark Office, pursuant to a petition for Reexamination filed by Stoett Industries, Inc., a
defendant in a patent infringement lawsuit (United States District Court, Middle District of
Florida, Civil Action No.: 3:10-cv-775-J-32JBT) filed by CVSE. (Ex. G.)

*  The record is not clear as to the precise corporate relationship between Prime Line and
Screen Pro's. The arbitrator will refer throughout this award to Prime Line and has assumed
that the corporate distinction between the two entities is not relevant to the outcome of this
dispute.

®  Atthe time of the execution of the Manufacturing Agreement, CVSE had no registered
trademarks.
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B. Clear View is engaged in the business of manufacturing and distributing
specially building products. At present, Clear View's product line is limited to a
retractable screen door and window screen system (the “Product”) ®.

D. The Product is distinguishable from competing retractable screen systems
because it incorporates a proprietary device (the “Speed Reducer”) marketed as
“the original Safe Glide Speed Reducer” which causes the screen to be
withdrawn into its housing in a controlled manner instead of rapidly snapping
back when the screen is closed.

The Manufacturing Agreement contains the following additional relevant provisions:

Section 1. Grant of Rights.
Subject to the terms and conditions of this Agreement, Clear View hereby
grants to Prime-Line. '

(@) an exclusive right to act as the manufacturer and distributor
of the Product to the Clear View customers specified in
Schedule 1 attached hereto.

(b) An exclusive right to act as a manufacturer and distributor of
the Product and related for derivative products in the United
States, Canada and Mexico (the “territory”) to all other
customers, including, but not limited o home centers, lumber
yards, hardware stores, glass stores (including hoth retail
and wholesale suppliers wholesale suppliers window and
door screens stores and residential entrance door
manufacturers, except [certain limitations not relevant to this
proceeding}:

M|
Section 8. Maintenance of the Patents.

Clear View shall have full responsibility for all patent applications and the
maintenance of all patents relating to the Products, including, but not limited to,
the Patent. ... If Prime-Line or Clear View learns of an actual, alleged or
threatened unauthorized use or other infringement of the patents or the Patent by
others, such party agrees to promptly notify the other party of such unauthorized
use or other infringement. Clear View shall, at its sole expense, use reasonable
efforts to retain, enforce or defend at the patents.

In 2003, the Lezotte family established Clear View of the Bay Area, Inc., (“Bay

Area”) as the northern California distributor for the Clear View Retractable Screen’.

6

The product in 2004 did not have any of the features described below as “Standardization

Features.” There is no document that describes the specifications for the current screen as
manufactured by CVSE. (Barbara Cadmus Testimony "BC-T")

7

Bay Area and CVW are owned and operated by Dan Lezotte, Mary Lezotte and their son,

Andrew Lezofte.
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Initially, Bay Area puroged their screens from CVP. In 2004, the Lezottes learned
that CVP had sold the manufacturing rights for the screens to Prime Line and Bay Area
beganpurchasing from them. (Daniel Lezotte Testimony "DL-T")

By 2009, the screens manufactured by Prime Line did not contain any of the
disputed Standardization Features®. Although Prime Line initially used the heat-welded
spline, because of reported problems, Prime Line engaged a consultant and modified
the configuration of the spline sometime in 2006 to 2007.

On January 23, 2009, Prime Line had a booth at the International Builders trade
show in Las Vegas. The display at the booth introduced new logos for the Prime Line
screen product and a new color scheme. CVSE had split the cost and provided
materials for the booth. Barbara Cadmus, Daniel Grubb and Robert Dais of CVSE,
attended the Trade Show and worked the booth together with the Prime Line
representatives. They noticed the logo and color scheme changes as well as the
differences between the Prime Line screen and the screen manufactured by CVSE.
They were angry about the changes but elected not to address the issue while on the
floor at the show. The final evening of the trade show, the Prime Line and CVYSE
representatives met for a very contentious dinner where CVSE raised their concerns.
Lewis Kasner of Prime Line recalls an objection being raised to the new logos and the
color scheme, but recalls nothing was said about the Standardization Features. Dias,
Cadmus and Grubb recall the Standardization Features being part of the discussion.

The CVSE representatives returned to Florida and contacted attorneys to discuss
what action to take regarding the changes made by Prime Line. Ultimately no legal
action was taken against Prime Line and there is no evidence regarding what
discussions, if any, occurred between Prime Line and CVSE about incorporating the
Standardization Features. However the evidence does establish that shortly after the
Las Vegas trade show, Prime Line advised CVSE they intended to sell their Clear View
retractable screen operations.

Over the course of several months, Prime Line engaged in discussions with
several prospects including Lorge Fabrications, Inc. and HIS [Home Improvement

Specialists] regarding their possible acquisition of the retractable screen portion of

8 A more detailed description of the “Standardization Features” is included below.




Prime Line’s business. There was also a discussion between CVSE and Prime Line
about the possibility that CVSE would buy back Prime Line’s rights under the
Manufacturing Agreement. However, none of these discussions progressed, :

On November 10, 2009 Debra S. Hill, General Counsel for CVSE, wrote to Prime
Line:

"Prime Line has engaged in various improper actions in regards to the
trademarks, trade dress and proprietary product. While we first noticed this in
our Las Vegas meeting, we permitted the behavior to facilitate your sale of the
business.”

As you are aware, the success of market a product through a duatl
distribution method relied on consistency. The customer must get the same
product, under the same marks at any location. ...

Please be advised from this day forward Clear View demands strict
compliance with the Manufacturing and Distribution Agreement ... and its
federally protected trademark, trade dress and copyrights.

il

You have made the following unauthorized changes:

1. Use of unauthorized spline.

2. Failure 1o use Super Slick.

3. Failure to properly reinforce the screen material,

YWe recognize that this will take time and money for this transition. Therefore, we
grant you thirty days from the date of this letter to make all the necessary
changes to bring the product back in line with the authorized trade dress of Clear
View's proprietary product.” (Emphasis added) (Exhibit 3)

Sometime in November/December 2009, Prime Line approached Dan Lezotte
and offered their retractable screen business for sale. (LT-D) The Lezottes agreed to
the transaction and formed CVW in 2010 to carry out the purchase. A February 16,
2010 fetter to CVSE from Richard H. Crowther, President of Prime Line memorialized
discussions with CVSE and stated, "As we discussed, Prime Line will assign its rights
and responsibilities under the Agreement to Clear View West LLC, a California limited
liability company in formation.” (Ex. 4)

On March 24, 2010, Prime Line, CVSE and CVW entered into a "Master
Assignment and Assumption Agreement” (“Assignment Agreement”) whereby CVW
received an assignment from Prime Line of its rights under the Manufacturing
Agreement. (Ex. 1) Prime Line and CVW also entered info an asset purchase
agreement whereby CVW acquired the equipment and inventory utilized by Prime Line
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in the manufacture of the Screens.

The Assignment Agreement contained the following relevant provisions:

A. Pursuant to Article 11l Section 11, of that certain Manufacturing and
Distribution Rights Agreement, dated March 4, 3004, among Clear View
Southeast and Prime Line (the “Manufacturing Agreement”), Clear View
Southeast and Prime Line have agreed that Prime Line shall assign its rights and
responsibilities under the manufacturing Agreement to Clear View West, except
as otherwise indicated in Exhibit A of this Agreement.

3. Amendments to the Manufacturing and Distribution Rights Agreement.

(a) Any future improvements to the current Clear View Southeast product
line by Clear View West must be submitted to Clear View Southeast for its prior
written approval, ...

(c) Clear view Southeast customers West of the Mississippi River shall
remain the customers of Clear View Southeast. All such customers, who remain
as dealers anly, shall be identified and listed on Exhibit C to the Manufacturing
Agreement prior to the execution of this agreement. The list set forth on Exhibit
C shall be comprehensive and complete as of the date of execution of this
Agreement. Except as listed in Exhibit A, aiter the date of this Agreemennt, any
customers\dealers thai Clear View Souiheast desires fo sell 1o West of the
Mississippi River must first be approved by Clear View West and Clear View
Southeast must have written approval o sell to such customers.

(d) “... Except as listed in Exhibit A, after the date of this Agreement, and
customer/dealers that Clear View Southeast desires to sell to West of the
Mississippi River must first be approved by Clear View West and Clear View
Southeast must have written approval to sell to such customers.”

%] Product standardization is highly desirable. Any and all product
modifications made by Clear View Southeast to the products that are the subject
of the Manufacturing Agreement shall be incorporated into the product design
and manufacturing by Clear View West.

(Emphasis in original)

Exhibit A of the Assignment Agreement provided in it's entirety:

“Prime-Line’s assignment to Clear View West shall not include the rights granted
to Prime-Line to sell fo retail accounts enumerated in Article |, Section 1. (b) of
the Manufacturing Agreement as:

Home centers;

Lumberyards’;

Hardware stores;

Glass stores (retail and wholesale suppliers),
Window and door screen stores (wholesale suppliers)




Residential entrance door manufacturers; and
As otherwise indicated in that Section of the Assignment. [All East of the
Mississippi]

These rights will be reassigned back to Clear View Southeast. *

On May 25, 2010, Grubb sent an email to CVW requesting that they eliminate
the word “invisible” from all sources. (Ex. 9) Prime Line had added the word “invisible” to
their screens and marketing material. Dan Lezotte agreed to the request, but testified
this was the first indication he received from CVSE raising any objections to the Prime
Line version of the Clear View retractable screen. )

A May 25, 2010 letter from Grubb to Dan Lezotte stated:

| also want to address the implementation of a uniform Clear View Refractable
Screen System product line. As the initial sale negotiations progressed between
Clear View West and The Screen Pros, there were numerous conversations
regarding Clear View West bring the Clear View Retractable Screen System
manufacturing current to the design specifications that are mandatory. The following
is a list of product line implementations that heed to be made, no later than August
1, 2010.
o All Clear View Retractable Screen System Product line must he built with the
spline that has heen designed for our product.
o All Clear View Retractable Screen System Product line must have edge
welding on the top and bottom of the screen panel. (Ex. 64)

Dan Lezotte does not recall receiving this communication.

A June 9, 2010, email from Lezotte to Grubb informed that CVW was "moving
forward with changing the corporate website back to retractable’ screen as well as
going back to the original blue and yellow colors and the ‘wave’ logo. This will just take
us some time.” (Ex. 30) The overall tone of the email from Lezotte is cordial and casual
and does not mention the May 25, 2010 letter from Grubb.

On August 8, 2010, Lezotte received a lefter sent as "on final attempt to rectify
the situation of your continued use of an unauthorized hidden magnet system in the
manufacturing and distribution of all Clear View Refractable Screen System French
Doors." (Ex. 10)

An undated letter from the Lezotte's to Grubb informs him that CVW offer the
internal magnets as an option, but “some customers don't want to pay the extra money
so they get external magnets.” The letter continued:
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“We have no idea about the spline, sealing, and rail issues you raise. And
since you won't talk to us, it's no wonder we don't know about these things. We
bought all equipment from Screen Pros the way it was set up, and hired their
crew for a few weeks and brought them to San Jose to help get us up and going.
The screens we have been installing for the past 7 years are doing great and we
just don't get service calls. We are baffled as to why you are raising these issues
now.” (Ex. 11)

On September 16, 2010, CVSE caused a "Notice of Termination of the Master
Assignment and Assumption Agreement” to be sent to counsel for CVW. (Ex. 35). The
stated basis for the termination was CVW's alleged failure to incorporate the
“Standardization Features” into the screen it manufactured and distributed per the

Assignment Agreement.
DISCUSSION

The “Standardization Features” ®

The Standardization Features are certain features in the construction of the
Clear View Retractable Screen that have not been‘incorporated into CVW's product.
The "Standardization Features” are central to this dispute. The features and the
differences between the CVSE screen and the CVW screen are as follows:

Edge Welded Spline.

The CVSE spline is a ¥ “ wide spline that is heat welded to a free side of the
screen that attached to a pull bar. A heat-welding machine with a wider heating
element is used to achieve the welding width. The spline is bonded to the screen
throughout the entire width of the screen overlapping the spline. The temperature of the
heating element is sufficient to cause the overlapping portions of the screen and spline
to melt together into a relatively smooth integral strip. After proper heat welding, the
screen is no longer a separate layer that can be peeled away. Once installed, there is a
small portion of the épline visible along the edge of the screen. (Robert Dias Testimony)
CVSE started using the edge-welded spline in approximately 2003 — 2003.

®  The “Speed Reducer,” the innovative patent-protected device owned by CVSE, is not one

of the disputed standardization features. Both CVSE and CVW use the product.

10
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in 2007, because of reporied problems with the edgé»welded spline, Prime Line
developed a fiberglass rod spline. In this system, a pocket or “hem” is created in the
screen edge and a solid fiberglass rod inserted the length of the screen. (Ex. 18) After
installation, the pocket spline leaves a visible edge along the length of the screen. This
visible edge is wider and more noticeable than the portion visible with the CVSE edge-
welded spline.

Reinforced taped edges

CVSE welds a proprietary Tefion tape to the top and boftom edges of the
screens. The tape reinforces the edges, resists fraying and facilitates sliding motion.
The tape is heat bonded to the edge of the screen and the heat-welding machine has a
heating element of sufficient width to meit the entire width of the tape into the screen.
The temperature of the heating efement is sufficient to cause the tape and screen to
melt together into one relatively integral band. CVSE began using the Teflon tape in
approximately 2005,

CVW applies a different type of tape fo the edges of their screens. Adter
atiachment the tape used by CVW doss not “melt” intc the screen.

"Super Slick” ralfs.

CVSE applies a custom-formulated powder coat on its rails. The powder,
called “Super Slick”, a proprietary product manufactured by Spraylat, comes in various
colors to match the colors of its pull bar and housing. The powder contains a special
additive that provides a lubricous finish, which reduces friction between the screen
edges and the rails, requiring less silicon spray to facilitate sliding motion. Because the
Super Slick finish creates less drag on the screen, it helps prolong the life of the screen,
especially in windy climates. Super Slick was introduced by CVSE around 2005.

CVW does not use the “Super Slick” product on the rails. They continue to use
the original powder coat process, which requires providing the end user with a silicone
spray to occasionaily Jubricate the rails.

“Hidden Magnet” system.
. CVSE uses a hidden magnet in its French doors. The hidden magnet is an
internal magnet system which is pressure fitted inside the pull bar. Because itis an

enclosed component, it withstands the elements, thus providing many years of
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continued maintenance free use. A third party owns the patent and CVSE purchased
the rights to use the product East of the Mississippi River. CVSE modified the
retractable screen after March 24, 2010 to include the recessed magnet system on all
French doors. (Grubb Depo, pg. 111) |

CVW offers a hidden magnet as an option to the end users. The end users pay
extra for the feature. They do not get their magnets from the same
manufacturer/vendor.

CONTRACT ISSUES

The threshold question fo be decided is whether the terms of the Assignment
Agreement (which incorporated the Manufacturing Agreement) requires CVW {o
incorporate the above Standardization Features into the Clear View Retractable Screen
it manufactures. We begin the evaluation with a summary of some of the basic rules of
contract interpretation. “The fundamental goal of coniractual interpretation is to give
effect to the mutual intention of the parties.” (Bank of the West v. Superior Court (1992)
2 Cal.4th 1254, 1264.) “The language of a contract is to govern ils interpretation, if the
language is clear and explicit, and does not invalve an absurdity.” (Civ.Code, § 1638;
Segal v. Silberstein (2007) 156 Cal.App.4th 627, 633.) “Under statutory rules of

contract interpretation, the mutual intention of the parties at the time the contract is

formed governs interpretation. [Citation.] Such intent is to be inferred, if possible, solely

from the written provistons of the contract. [Citation.] The “clear and explicit” meaning of
these provisions, interpreted in their “ordinary ahd popular sense,” uniess “used by the
parties in a technical sense or a special meaning is given to them by usage” [citation],
controls judicial interpretation. [Citation.] Thus, if the meaning a layperson would ascribe
to contract language is not ambiguous, we apply that meaning. [Citations.} [Citation.]"
(Sahtisas v. Goodin (1998) 17 Cal.4th 599, at p. 608; Gil v. Mansano (2004), 121
Cal.App.4th 739, at p. 743.)

“The mutual intention to which the courts give effect is determined by objective
manifestations of the parties’ intent, including the words used in the agreement, as well
as extrinsic evidence of such objective matters as the surrounding circumstances under

which the parties negotiated or entered into the contract; the object, nature and subject
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matter of the contract; and the subsequent conduct of the parties.” (Morey v. Vannucci
(1898) 64 Cal. App.4th 804, 812; see also Manufactured Home Communities, Inc. v.
County of San Luis Obispo (2008) 167 Cal.App.4th 705, 714.)

In the event of an ambiguity, extrinsic evidence is admissible to explain the meaning
of a contract if “the offered evidence is relevant to prove a meaning to which the
language of the instrument is reasonably susceptible.” (Pacific Gas & E. Co. v. G.W.
Thomas Drayage efc. Co. (1968) 69 Cal.2d 33, 37.) In order to determine whether the
extrinsic evidence is admissible, the trial court first makes “a preliminary consideration
of all credible evidence offered 1o prove the intention of the parties.” (/d. at pp. 39-40.)
“If the court decides, after considering this evidence, that the language of a contract, in
the light of all the circumstances, ‘is fairly susceptible of either one of the two '
interpretations contended for...” [citations], extrinsic evidence relevant to prove either of
such meanings is admissible.” (/d. at p. 40.)

The court must explain the contract “by reference to the circumstances under
which it was made, and the matier to which it relates.” (Civ.Code, § 1647.) Any
uncertainty or ambiguity, “must be interpreted in the sense in which the promisor
believed, at the time of making i, that the promisee understood it.” (/d.,, § 1649.) The
court may also look to the acts of the parties that show what they believed the contract
to mean. (1 Witkin, Summary of Cal. Law (10th ed. 2005) Confracts, § 749, p. 838.)
That is, “the construction given [a contract] by the acts and conduct of the parties with
knowledge of its terms, and before any controversy has arisen as to its meaning, is
admissible on the issue of the parties’ intent.” (Southern Cal. Edison Co. v. Superior
Court (1995) 37 Cal.App.4th 839, 851) This rule is not limited fo the joint conduct of the
parties. “ ‘The practical interpretation of the contract by one party, evidenced by his
words or acts, can be used against him on behalf of the other party, even though that
other party had no knowledge of those words or acts when they occurred and did not
concur in them. In the litigation that has ensued, one who is maintaining the same
interpretation that is evidenced by the other party's earlier words, and acts, can
introduce them to support his contention.” ” (/bid. quoting 3 Corbin on Contracts (1860) §
558, p. 256.) (DVD Copy Control Ass'n, Inc. v. Kaleidescape, Inc. (2009) 176
Cal.App.4th 697, 712-713)

13
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Failure to Adopt Standardization Features

CVSE's position is that section 3(f) of the Assignment Agreement requires
CVW to immediately incorporate the standardization features. As noted above, the
section provides:

“Product standardization is highly desirable. Any and all product
modifications made by Clear View Southeast to the products that are the subject
of the Manufacturing Agreement shall be incorporated into the product design
and manufacturing by Clear View West.”

On the face of it, this language is ambiguous. First of all “standardization” is
not a defined term in the Agreement and there is no direct or indirect reference to any
technical specifications that must be adopted to clarify the term and indeed no such
specification exists'. Darry! Grubb, owner and President of CVSE, admitted in his
deposition: “l don’t — there is — in our agreements, nothing specifies a particular part.
{Grubb Depo, pg. 83: 11-12) He also acknowledged that there was no type of
specification sheet, plans or diagrams that showed how the retractable screen was
manufactured including the Standardization Features. He was believed there was
specification sheet that showed the “product with all of the items connected, related to
it.” (Grubb Depo, pg. 86)

Additionally, section 3(f) is internally inconsistent. The first clause says
standardization is “highly desirable” while the second clause says that product
modifications “shall be” incorporated by CVW. This ambiguous language does not
provide any clarity or guidance as to what is required under the contract. A further
ambiguity exists regarding whether the section operates prospectively or retroactively.

CVSE offers that extrinsic evidence proves “at the time of the Assignment
Agreement all parties knew the features of the CVS retractable screen product. All
parties also knew that CVS ... did not authorize any other praduct to be sold under the
CLEARVIEW RETRACTABLE SCREENS trademark.” (RPAB, pg. 6, 7) There is
evidence to support the conclusion that CVW knew the features of the retractable

1 The “Clear View Specification Sheet’ contains no reference to or description of any of the

Standardization Features. (Exhibit 31)
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screen manufactured by CVSE. However, the evidence necessary for this casé is

evidence proving that CVW knew and agreed that the Assignment Agreement required
CVW to incorporate the Standardization Features into the screen it was producing
pursuant to the Assignment Agreement.

The evidence présented does not support this conciusion. Robert Dias, CVSE
Operations Manager, testified that in Las Vegas they tried to tell Louis Kasner, VP of
Prime Line, about the compliance problems, but he would not listen. Dias did not know if
Kasner communicated the concerns and issues raised in Las Vegas to CVW. Although
the standardization language was added to the Assignment Agreement because of the
fact that Prime Line was not in compliance with CVSE's demands, Dias did not
personally speak to CYW regarding the Standardization Features. The evidence is that
CVSE did not immediately demand that Prime Line adopt the Standardization Features
because they were trying to sell their screen business. Dias also testified that Grubb
was going to give CYW some time to get up and going before he hit them with the
standardization. (RD-T)

Barbara Cadmus, Controlley of CVSE, testified that CVSE offered 1o provide
training or start up assistance, but CVVV did not accept that help. CVSE did provide a
proposal informing CVW what starting inventory they needed and information on how to
set up their factory. However there was no contact between CVSE and CVW through
the end of March, when they entered into the contract. (BC-T)

Grubb testified that he felt all of the information necessary to adopt the
standardization features was provided} by CVSE to CVW before November 12, 2010.
{(Grubb Depo, pg. 153) Grubb also testified that Dan Lezotte was advised of his
obligation to incorporate all the Standardization Features in to his product before
November 12, 2010. He identifies the Section 3(f) standardization text as the location in
the contract is where the obligation is expressed. (ld., pg 1563} It is Grubb’s opinion that
the language in the Assignment Agreement is "pretly self-explanatory” and “between the
standardization of the product, and it's my product line and they don’t have the option to

~ pick and choose what they want to incorporate. (Pg. 154) Grubb was of the opinion

that Dan Lezotte was "very much aware of” the product features. (Pg. 180)
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Dan Lezotte testified that prior to the signing to the Assignment Agreement,
there was no discussion with Prime Line or with CVSE about the Standardization
Features or the need to change the Prime Line methad of manufacturing the screens.
He had never heard of “Super Slick” paint. Lezotte does use hidden magnets, but from
a different vendor. Lezotte now provides hidden magnets as an option for the
purchaser. Lezotte is now aware of the differences between the products, but prior to
August 6, 2010 letter from Grubb, other than the hidden magnets there had been no
discussion about the remaining Standardization Features or CVVW’s obligation to adopt
them. (Ex. 10)

Andrew Lezotte testified that he does not recall any discussions about the
Standardization Features with CVSE. Neither Prime Line nor Screen Pro ever told CVW
about any objections to their screens raised by CVW. The objective when setting up
CVW’s manufacturing process was to duplicate the product created by Prime Line and
the Prime Line staff came to do the training. CVSE did not ask them to incorporate the
standardization feaiures uniil four or five monihs affer ihey opened. He also understood
that Section (f) was to apply to future rodifications.

Mary Lezotte testified that ali of the actual manufacturing transition from Prime
Line to CVW was accomplished after the deal was signed. CVSE was very helpful with
the transition and provided lists of its vendors, recommended an accounting system and
sent suggestions for the layout of the factory floor. However, the product they were
planning to manufacturing was to be a duplicate of the product produced by Prime Line
and they were unaware of any objections that CVSE had to the Prime Line screen.

Samuel Steinberg was a former customer/dealer for Prime Line and CVW. After
the change of ownership, he received the same product from CVW that he had been
getting for the past 8 years from Prime Line. He first saw the edge welded tape in 2005,
He heard about the “Super Slick” rails at a round table meeting, but they were never
part of the product delivered by Prime Line.

CVSE states and the evidence supports the argument that Section 3(f) was
included in the Assignment Agreement “to address CVSE’s concerns about its
licensee’s production and sales of nonconforming retractable screens under the ...
trademark.” (RPAB, pg. 7) Grubb testified that it was his personal belief that Section 3(f)
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of the Assignment Agreement together with Exhibit 1 [the Manufacturing Agreement]
required CVW to incorporate the standardization features. (Grubb depo, pg. 110)
However, given the totality of the evidence, Grubb’s testimony that Dan Lezotte was
advised of the obligation to incorporate the standardization features prior to November
2010 is not credible. ‘

The evidence in the hearing reflects the CVSE's representatives individual or
subjective understanding and intent, but * " [t}he parties’ undisclosed intent or
understanding is irrelevant to contract interpretation.”[Citation.])™” (Stefler v. Sears,
Roebuck and Co., (2010) 189 Cal.App.4™ 175, 184-185; See also Founding Members v.
Newport Beach (2003) 109 Cal.App.4™ 944, 956.)

In this analysis my task is to construe the contract as it exists. “ ‘We do not have the
power to create for the parties a contract that they did not make and cannot insert
language that one party now wishes were there.’ [Citation.]” (Abers v. Rounsavell (2010)
189 Cal.App.4th 348, 361; Third Story Music, Inc. v. Waits (1995) 41 Cal.App.4th 798,
808 [" The courts cannoi make beiter agreernants for parties than they themselves
have been satisfied {o enter into or rewrite contracts because they operate harshly or
inequitably’ “.) If it was the intention of CVSE that the Standardization Features be
incorporated into the CVW screen, they should have brought it to the attention of CVW
and included clear and unambiguous ianguage in the contract. The record in this case
supports the conclusion that this intention was, perhaps intentionally, not brought to the
attention of CVW until months after the Assignment Agreement was executed. The
failure of CVW to incorporate the Standardization Features in the screen it was
manufacturing was not a breach of the Assignment Agreement.

Exclusive License and Territory Issues

CVW alleged that CVSE has violated its “exclusive right to act as manufacturer
and distributor of the Product.” This contract interpretation issue was created by the
modification of the territorial rights provisions of the Manufacturing Agreement by the
Assignment Agreement and Exhibit A thereo. The analysis begins with Section 1(b) of
the Manufacturing Agreement, which provided:

Section 1. Grant of Rights.

17




Subject to the terms and conditions of this Agreement, Clear View hereby
granis to Prime-Line.
(c) an exclusive right to act as the manufacturer and distributor

of the Product to the Clear View customers specified in
Schedule 1 attached hereto.

(d) An exclusive right to act as a manufacturer and distributor of
the Product and related for derivative products in the United
States, Canada and Mexico (the “territory”) to all other
customers, including, but not limited to home centers, lumber
yards, hardware stores, glass stores (including both retail
and wholesale suppliers wholesale suppliers window and
door screens stores and residential entrance door
manufacturers, except [certain limitations not relevant to this
proceeding]:

The Assignment Agreement modifies this provision as follows.

(c) Clear view Southeast customers West of the Mississippi River shall
remain the customers of Clear View Southeast. All such customers, who remain
as dealers only, shall be identified and listed on Exhibit C to the Manufacturing

- Agreement prior to the execution of this agreement. The list sef forth on Exhibit

C shall he comprehensive and complete as of the date of execution of this
Agreement. Except as listed in Exhibit A, after the date of this Agreement, any
customers\dealers that Clear View Southeast desires to sell to West of the
Mississippi River must first be approved by Clear View West and Clear View
Southeast must have written approval to sell to such customers.

(e)" ... Except as listed in Exhibit A, after the date of this Agreement, and
customer/dealers that Clear View Southeast desires to sell to West of the
Mississippi River must first be approved by Clear View West and Clear View
Southeast must have written approval to sell to such customers.”

Exhibit “C” lists six specific customers of CVSE located west of the Mississippi River.
Exhibit “A” adds the following additional language:

"Prime-Line’s assignment to Clear View West shall not include the rights granted
to Prime-Line to sell to retail accounts enumerated in Article |, Section 1 (b) of the
Manufacturing Agreement as:

Home centers;

Lumberyards’;

Hardware stores;

Glass stores (retail and wholesale suppliers);

Window and door screen stores (wholesale suppliers);

Residential entrance door manufacturers; and

As otherwise indicated in that Section of the Assignment (all East of the

Mississippi).
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These rights will be reassigned back to Clear View Southeast. *

On July 1, 2010, CVSE entered into an agreement with Clear View of Texas
("Texas"), identified in the agreement as "Authorized Wholesale Door
Supplier/Distributor'!.” (Ex. 25) Pursuant to this agreement, CVSE granted Texas a
license to “market and sell at wholesale the Clear View products within the territory
described in the do¢ument attached hereto as Exhibit "A”. The agreement also
provided:

3. Territory. ... [Texas] must establish and maintain a dealer network consisting

of at least 3 separate dealers within the territory.

3) [Texas] must avoid direct marketing activities outside the geographical
boundaries of the territory specified in this agreement or be in breach of this
agreement. Sales derived from a website do not violate the intent of this
paragraph as long as [Texas] does not sell Clearview products outside the
territory specified in this agreement.

||T

“Exhibit A" describes the territory as, “The Greater Dallas & Fort Worth area of Texas,
USA" and adds, "From iime io time, there may be some Dealer crossover sales from
pre-existing dealers, All disputes amongst any crossover Dealers must be settled
amongst the participating parties” and “With consideration in 80 days of Oklahoma
territory.”

A second document entitled “Authorized Wholesale Product Distributor
Information” was executed on August 30, 2010 between CVSE and Texas. (Ex. 26)
Above the signatures is the following sentence: “l agree and accept these guidelines
and restrictions. This agreement will remain in effect along side and for the period of
the sighed Wholesale Distribution Agreement. The agreement states that Texas should
conduct itseif at all times as a “Wholesale Distribution point.”

The following were among the list of “Agreement Restrictions™

o Clearview of Texas agrees not to solicit for or distribute to any customers east of
the Mississippi River, United States of America.

o Clearview Texas agrees not to solicit for or distribute to any customers in the
state of California, United States of America, without the prior written consent
from Clearview product Southeast, Inc.

" There was also evidence that CVSE licensed another distributor, Clear View of Maui,
owned and operated by Dan Grubb, brother of Darryl Grubb.
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o Clearview of Texas may not solicit any active Clearview dealers that are under
contract with Clearview West, the current owner of the manufacturing and
distribution rights, west of the Mississippi River, United States of America.

Evidence was introduced at the hearing that some of CVW's dealers in California

have received direct solicitations from Texas. (Ex.’s 21, 34) (Steve Steinberg testimony)
CVW also has a dealer in Austin that has complained about running into Texas at home
shows and other locations. '

CVW claims that as a result of the contract with Texas, CVSE has "viclated
CVW'’s exclusive territorial rights for the manufacture and sale of Clearview refractable
screens.” (Claimant's Post Arbitration Brief, p. 2} ("CPAB")

CVSE denies that it has violated any territorial rights under any agreement with
CVW because “Clear View of Texas undeniably falls within one or more of the
categories of business set forth in Exhibit A of the Assignment Agreement” and “Clear
View of Texas qualified as a window and door screen store, where retractable screens
for windows and doors are sold io consumers.” (CPAB, p. 11) CVSE argues, “CVYSE
regained the right to sell to any and all of ihe listed types of accounts, west of the
Mississippi, without restriction. Under 3(d), CVS may rightfully sell to dealers/customers
West of the Mississippi, so long as the dealers/customers fall within one of the several
exceptions set forth in Exhibit A.”

CVSE’s authority to contract and/or sell to other parties west of the Mississippi
River is defined by the provisions of the Assignment Agreement, which allows CVSE to
sell to “retail accounts” of the listed variety, Within that list “Glass stores” has a bracket
indicating “wholesale or retail” and “Window and door screen stores” has a bracket
indicating “wholesale suppliers.” CVSE argues that Texas falls in the category of
“window and door screen stores” and the evidence allows that characterization. The
bracket adding “wholesale suppliers” expands the limitation to “retail accounts” for
window and door screen stores. Therefore, CVSE argues a sale to Texas will not
violate the Assignment Agreement.

The agreement with CVSE not only granted Texas a “license to market and sell
at wholesale the Clear View Products within the Terrifory described” but also stated that
Texas “must establish and maintain a dealer network consisting of at least three

20




separate dealers within the territory.” In addition to the dealer network, according to
CVSE, under any other dealer not under contract can purchase products from Texas.
CVSE also maintains this dealer network requirement does not violate the Assignment
Agreement and they further anticipate that Texas will begin manufacturing the Clear
View screen.

The modification of the exclusivé license granted to Prime Line caused by the
Assignment Agreement returned significant rights to CVSE and allows the Texas
contract. The evidence is that this interpretation of the Assignment Agreement differs
materially from the rationale given to Lezotte around the time of the execution of the
Assignment Agreement. Dan Lezotte was told the modification was intended to allow
CVSE to sell to big box retailers around the cotntry (and CVW would do the
installations on those screens). Barbara Cadmus provided a similar rationale. (BC-T:
Ex. 7) The sale to Clear View of Texas does not fit this description. However, the
express language of the contract trumps this evidence and controls the resuit. The
sitnple fact is that the Assigniment Agreernent significantly reduced the “exclusive”
nature of the original license granted in the Manufacturing Agreement. The Texas
agreement does not violate the Assignment Agreement,

From the evidence presented it appears possible that Texas is violating some of
the provisions of its agreement with CVSE, however | do not feel that this issue was part
of the issues to be resolved in the arbitration and a positive finding to that effect would
not render the underlying Texas/CVSE contract violative of the Assignment
Agreement’?.

Maintenance of the Patent
“Section 8. Maintenance of the Patents” of the Assignment Agreement provides:

Clear View shall have full responsibility for all patent applications and the
maintenance of all patents relating to the Products, including, but not limited to,

12 For example, Exhibit A of the Texas contract describes the “Territory” of the Texas
agreement as “The Greater Dallas & Fort Worth area of Texas, USA.” CVSE suggests that this
means both the Dallas Fort Worth “area” and the United States “area’. This is not the “ordinary
and popular” interpretation of the above language. {f the entire United States was intended,
then the Dallas/Ft. Worth language would be redundant.
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the Patent. ... If Prime-Line or Clear View learns of an actual, alleged or
threatened unauthorized use or other infringement of the patents or the Patent by
others, such party agrees ta promptly notify the other party of such unauthorized
use or other infringement. Clear View shall, at its sole expense, use reasonable
efforts to retain, enforce or defend at the patents.

CVW requests a “declaration of the liability of CVSE for failing to take adequate
steps, or any steps, and to enforce its patent rights under the ‘880 and the ‘506
patents.” The evidence reflects that on August 13, 2010, CVW's counsel wrote Debra
Hill requesting that CVW initiate “patent infringement litigation with Stoett immediately.”
{Ex. 87) On August 30, 2010, CVSE filed a complaint in the United States District Court
for the Middle District of Florida, against Stoett Industries, Inc. and Lorge Fabrication,
Inc. alleging patent infringement. _

The evidence presented in the hearing does not establish a violation of the
“Maintenance of the Patents” provision.

TRADEMARK INFRINGEMENT

The Lanham Act defines a frademark as including "any word, name, symbo!, or
device, or any combination thereof” used by a person “to identify and distinguish his or
her goods ... from those manufactured or sold by others and to indicate the source of
the goods, even if that source is unknown.” (15 U.S.C. § 1127.) The purpose of the
Lanham Act is two-fold: first, fo protect consumers from confusion, mistake or deception
regarding the nature and quality of goods and services, and second, to prevent
impairment of the goodwill and reputation of trademark owners. (Intel Corp. v. Terabyte
Int', Inc. (9" Cir. 1993) 6 F.3d 614, 618-19) (“The public relies upon the mark so that ‘it
will get the product which it asks for and wants to get.' ") (Citation omitted.).

CVSE alleges that CVW product infringes the CLEARVIEW RETRACTABLE
SCREENS trademark hecause the CVW screens do not incorperate the Standardization
Features. "To rightfully sell retractable screen under the CVS registered trademark,
CVW should have sold the retractable screen products that were licensed for sale under
the Manufacturing Agreement. ... The Manufacturing Agreement or the Assignment
Agreement does not authorize the production and sale under CVSE’s trademark of any

22




product other than CVS’s Product. " (RPAB, pg. 11) “Not only is protection of CVSE’s
good will involved, but CVSE owes an affirmative duty to the public to assuré that in the
hands of CVW, the trademark continues to represent the CVSE product. (RPAG, pg.
12)

An action for trademark infringement arises where a person, without the consent
of the registrant, uses in commerce any registered mark in connection with the sale of
any goods and where such use is likely to cause confusion, (15 U.S5.C. § 1114(1)(a).)
Distribution of a product that does not meet the trademark holder's quality control
standards may result in the devaluation of the mark by tarnishing its image. If so, the
non-conforming product is deemed for Lanham Act purposes not to be the genuine
product of the holder and its distribution constitutes trademark infringement. (Wamer—
Lambert Co. v. Northside Dev. Corp. (2d Cir. 1996) 86 F.3d 3, 6)

In order to grant a trademark license, the licensor must maintain sufficient control
over the licensee. That control is necessary to meet the public expectations of quality
and scurce of the goods. (See Milier v. Glen Mifler Prods. Inc., (C.D. Cal. 2004) 318
F.Supp.2d 923, 937) (“A tradermark owner has an affirmative duty to supervise and
control the licensee’s use of its mark, in order fo protect the public's expectation that all
products sold under a particular mark derive from a common source and are of like
quality”). ,

Consequently, where the licensor fails to exercise .adequate quality control over
the licensee a “naked license” may result and “a court may find that the trademark
owner has abandoned the trademark, in which case the owner would be estopped from
asserting rights to the trademark.” (Moore Business Form v. Ryu (5" Cir, 1992) 960
F.2d 486, 489) (See also, FreecycleSunnyvale v. Freecycle Network, (9™ Cir. 2010) 626
F.3d 509, 515, [quoting Barcamerica Int'| USA Trust v. Tyfield Importers, inc., (9" Cir.
2002) 289 F.3d 589) A claimant may not advance an infringement claim after granting a
naked license to his mark. (Barcamerica, 289 ¥.3d at 589; Saul Zaentz Co. v. Wozniak
Travel, Inc. (N.D. Cal., 2008) 627 F.Supp.2d 1096, 1119)

Such abandonment “is purely an ‘involuntary’ forfeiture of trademark rights,” for it
need not be shown that the trademark owner had any subjective intent to abandon the
mark. Accordingly, the proponent of a naked license theory “faces a stringent standard”
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of proof. (Moore, 960 F.2d at 488.)

Independent of the contract analysis above, CVW contends the facts in this case
support abandonment due to “naked” licensing in this case. Given the stringent
standard of proof with respect to a "naked license” argument, and given the fact that
CSVE has actively pursued infringement actions against third parties, | would not find
that there has been an abandonment of the license in total, but rather that CVSE cannot
pursue an infringement claim against CVW based on the facts of this dispute.

In this case as discussed above, there was no contractual obligation to include
the Standardization Factors in the CSW screens. Additionally, there are no other quality
control measures in either the Manufacturing Agreement, the Assignment Agreement, in
practice or in the evidence produced at the hearing. There is no evidence that CVSE
directly or indirectly controlled or supervised the manufacturing of the screens by CVW.
CVSE did not even provide written specifications or any other writing identifying the
Standardization Features and allowed the Prime Line version of the screens to be
manutactured and distributed for years. The Agreements lack any provisions for rouiine
inspections, requirements for the adoption of any particular design, or any other control
related provisions.

The undisputed fact of the contentiousness that accompanied the demise of the
business relationship between CVSE and Prime Line suggests that CVSE should have
been much more precise and rigorous when drafting the contractual provisions requiring
“standardization”. This suggestion is true for both contractual and trademark protection.
When a discrete product such as a drug, an automobile part, or a retractable screen is
involved, it is not difficult to set specific standards or quality controls. CVSE failed to do
so and now cannot maintain belated efforts to coerce compliance with their design
standardization requirements. Their efforts can best be described as “"too little, too late.”

This holding is intended to be limited to the facts of this case and io the holding
that CVSE cannot pursue an infringement action against CVW because of the failure to
incorparate the “Standardization Features.” It is not intended to hold that CVSE
cannot maintéin such an action in the future given the prospective application of Section
3(f). Contractually, CVSE has the authority to request that future modifications be
incorporated into the screens produced under the license agreements. Provided CVSE
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employs the requisite control measures at that time, trademark protection may also be
available. ltis also not the intention of this ruling to compromise CVSE’s ability to
protect its patent and trademark rights against third parties that do not have any
contractual relationship with CVSE.

REMAINING CONTENTIONS.

Additional demands by CVW not specifically addressed above were for a
determination and declaration of the rights of CVW to: “a) purchase Speed Reducers
and other components necessary for the manufacture of the Screens from the
respective manufacturers thereof, and b) secure a second source for the purchase of
Speed Reducers, subject to the payment of royalties to CVSE, as well as other molded
parts during the suspension of sale of such products to CVWW."

In this dispute, the arbitrator has found that CVW did not breach the Assignment
Agreement. Therefore the contract remains in force and effect and CVSE's failure to
perform its obiigations under the contraci will constitute a breach of that agreement.
This includes the obligation under Section 9 of the Manufacturing Agreement to meet
CVW's production requirements for Speed Reducers.

Additional demands by CVSE not addressed or otherwise resolved above were:
1) declare CVW is in material breach of at least one of the Manufacturing and
Assignment Agreements for, inter alia, failing to procure a new distributor agreement
with a non-compete agreement and credit application before Lorge Fabrication, Inc.
switched from the Clear View product line to the Stoeit Industries, Inc. product line; 2)
declare CVW made defamatory statements to the public regarding validity and\or
enforceability of the ‘505 and ‘890 patents; 3) declare CVW fraudulently induced
Respondent to enter into the Assignment Agreement by knowingly entering into a
separate agreement with Prime Line that is in conflict with at least one of the
Manufacturing and Assignment Agreements; 4) dismiss CYW's Claim for Reflief with
prejudice for failing to provide a copy of the agreement between Claimant and Prime
Line, which is set forth in the Assignment Agreement.

These demands were not proven and are denied.
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ATTORNEY’S FEES AND COSTS

As directed by the Interim Award, the parties filed evidence and argument on the
issue of attorney’s fees and costs. On December 21, 2011, the parties submitted letter
brief and a further in-person hearing was waived.

Thé parties were in agreement on the general legal principles that apply to the
issue of prevailing party and the award of costs and fees. “In an action on a contract,
section 1717 permits an award of attorney's fees to the prevailing party. “[The party
prevailing on the contract shall be the party who recovered a greafer relief in the action
on the contract. The court may also determine that there is no party prevailing on the
contract for purposes of this section.” (§ 1717, subd. (b), italics added.) A declaratory
relief action that seeks to establish the parties' rights under a contract is an action to
enforce the contract. (Exxess Electronixx v. Heger Realty Corp. (1988) 64 Cal.App .4th
698, 710-711.)

When a pariy obtains a

[ »rn

simple, unqualified win’ " by completely prevailing on,
or defeating, the contract claims in the action and the contract contains a provision for
aftorney's fees, the successful party is entitled to attorney’s fees as a matter of right,
eliminating the trial court's discretion to deny fees under section 1717. (Hsu v. Abbara
(1995) 9 Cal.4th 863, 875-876 (Hsu).) “If neither party achieves a complete victory on
all the contract claims, it is within the discretion of the trial court to determine which
party prevailed on the contract or whether, on balance, neither party prevailed
sufficiently to justify an award of attorney fees.” (Scott Co. of California v. Biount, Inc,
(1999) 20 Cal.4th 1103, 1108 (Scoff).) “Because the statute allows such discretion, it
must be presumed the trial court has also been empowered to identify the party
obtaining ‘a greater relief' by examining the results of the action in relative terms: the
general term ‘greater’ includes ‘[l] arger in size than others of the same kind’ as well as
‘principal’ and ‘[s] uperior in quality.’ [Citation.]’ (Sears v. Baccaglio (1988) 60
Cal. App Ath 1136, 1151.)

When determining the prevailing party under section 1717, the trial court “is to
compare the relief awarded on the contract claim or claims with the parties' demands on
those same claims and their litigation objectives as disclosed by the pleadings, trial

26




i
i

il
3

g

I

briefs, opening statements, and similar sources.” (Hsu, supra, 9 Cal.4th at p. 876)
Additionally, “in determining litigation success, courts should respect substance rather
than form, and to this extent should be guided by ‘equitable considerations.’ For
example, a party who is denied direct relief on a claim may nonetheless be found to be
a prevailing party if it is clear that the party has otherwise achieved its main litigation
objective. [Citations.]” (/d. at p. 877, italics omitted.) A trial court has wide discretion in
determining which party is the prevailing party under section 1717.” (Yield Dynamics,
Inc. v. TEA Systems Corp. (2007) 154 Cal.App.4th 547, 577, 66 Cal.Rptr.3d 1.)

The party prevailing on the contract is the party who recovered “greater relief in
the action on the contract” (§ 1717, subd. (b)(1)), and the only way to determine
prevailing party status is by evaluating the parties' comparative litigation success. (Hsu,
supra, 8 Cal.4th at p. 876.) The equitable considerations must be connected to litigation
success on the claims presented and litigation tactics are to be considered with caution.
(Hsu, at. 877)" (Silver Creek, LLC v. Blackrock Realty Advisors, Inc. (2009) 173
Cal.App.4ih 1533, 1538-1538).)

Section 14 of the Manufaciuring Agreerent provides for the award of fees and
costs as follow: .

“In the event that any party to this Agreement takes an action to enforce the

terms of this Agreement, the prevailing party in such action shall have the right to

recover from the other party all of-its reasonable attorney’s fees, court costs and

the expenses incurred in connection with such action.” '
Section 7 of the Assignment Agreement, supplements the above provision by providing
that “[t]he Arbitrator shall determine the allocation of associated fees and costs in
accordance with applicable law.”

CVW requests that it be determined to be the prevailing party and seeks
attorney’s fees, expenses and costs in the amount of $102,562.32. CVSE position is
that due to the mix of victories and losses, there is no party prevailing on the contract.
However, if a prevailing party must be determined, then CVSE requests that it be
determined to be the prevailing party and awarded attorney’s fees, expenses and costs
in the amount of $85,635.95.
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Based on the age legal principles and an analysis of the outcome of the
arbitration, CYW is the prevailing party in the arbitration. In arriving at this
determination, } did not use the methodology of counting the claims presented for either
side and assessing who was more persuasive on each issue. My evaluation of
comparative litigation success was more concerned about the weight and importance of
the issues raised in the litigation than the number of issues and/or claims presented.
The principal issues in the case involved CVW's rights {o manufacture and distribute the
Clear View Screens and the scope of CVSE's right to further license the Clear View
Screen under the Assignment Agreement. Viewing the case from a more global
perspective, on the contract issues CVW was found not fo have violated any of the
provisions of the Assignment Agreement; which would have allowed CVSE to demand
any alteration in their manufacturing or distribution practices. Because CVW was not in
breach of the Manufacturing or Assignment Agreement, CVSE is required to continue to
provide speed reducers in accordance with their obligations under the Assignment
Agreement. The only maierial coniraciual issue ihai CVYSE prevailed on was the
interpretation of CVSE's teritorial rights under the Assigniment Agreement. Overall,
CVW had greater comparative litigation success on the contract issues.

| also find CVW to be the prevailing party on the trademark infringement claims.
CVSE requested a declaration that C\VW had willfully infringed CVSE's trademark
rights. This award holds that CVW's failure to incorporate the CVSE’s “Standardization
Features” does not infringe the CVSE’s trademark. CVSE prevailed on the trademark
issues to the extent that the award did not declare the trademark to be abandoned vis-
a-vis other manufacturers and distributors who were noft parties to this arbitration.
Because fees wili be awarded under section 1717, this award will not undertake the
“exceptional case” analysis for an attorney’s fees award under the Lanham Act. (15
U.s.C.§1117)

With the exception of the CVSE’s territorial rights under the Assignment
Agreement, the remaining contentions decided in this award were not the primary focus
of the litigation and were collateral to the principal issues decided in the arbitration.
Individually or collectively, those remaining contentions do not change the evaluation of

prevailing party. However, case law also provides that apportionment of fees can be

28




appropriate because of the unsuccessful pursuit of an issue. (Boquilon v. Beckwith
(1996) 49 Cal. App. 4th 1697) In this regard, because the territorial question was a
significant issue and CYW did not prevail on this claim, a 25% reduction of the total
amount of attorneys fees awarded is warranted.

In determining the amount of the fee, an arbitrator may consider “the hourly
billing rate of counsel, the nature of the litigation, the skill required, the attorney’s
experience, the success of the attorney’s efforts and the time spent in preparation of the
case for litigation. (Niederer v. Ferreira (1987) 189 Cal.App.3d 1485, 1507) The
evidence submitted by CVW in support of the request for attorney's fees and costs is
reasonable given these factors. CVW is entitled to attorney’s fees in the amount of
$50,7086.00 (75% of $67,608.00), costs in the amount of $4,153.96 and expert withess
fees in the amount of $6,659.85. Because the Assignment Agreement provided for
reimbursement of “expenées incurred in connection with connection with such action,”
the award will include arbitration expenses in the amount of $23,453.01.

FINAL AWARD
It is adjudged, decreed and ordered that:

1. Clear View West did not violate the terms of the Assignment Agreement by
failing to incorporate the Standardization Features in the Clear View
Retractable Screens it manufactured.

2. Clear View West did not infringe the frademark “CLEARVIEW
RETRACTABLE SCREENS.”

3. Clear View Southeast did not violate the terms of the Assignment Agreement
by licensing Clear View of Texas to sell and distribute the Clear View
Retractable Screens.

4. Clear View West is the prevailing party and due $50,706.00 for attorneys’
fees and $34,266.82 for costs and expenses'.
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This Final Award resolves all claims submitted for decision in this proceeding.

Daied: February 8, 2012

@b@& @@ﬁ

Hon. Candace D. Cooper, Ret.
Arbitrator
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Re: Clear View West, LLC vs. Clear View Products Southeast, Inc.
Reference No. 1110013618

1, Jo-El Fequiere, not a party to the within action, hereby declare that on February 08, 2012 I served
the attached CORRECTED FINAL AWARD on the parties in the within action by Email and by depositing true
copies thereof enclosed in sealed envelopes with postage thereon fully prepaid, in the United States Mail, at Los

Angeles, CALIFORNIA, addressed as follows:

Timothy A. Lundell Esq. Ashkan Najafi Esq.

Lundell & Spadafore L/O Ashkan Najafi

1065 Asbury Street 6817 Southpoint Parkway

San Jose, CA 95126-1855 Suite 2301

Phone: 408-292-1717 Jacksonville, FL, 32216

tlundell@earthlink.net Phone: 904-296-0055
Parties Represented: patentattorey@patent-usa.com
Clear View West, LLC Parties Represented:

Clear View Products Southeast, Inc.

Mark J. Young Esq.
L/O Mark Young, P.A.
12086 Fort Caroline Rd.
Suite 202
Jacksonville, FL. 32225
Phone: 904-996-8099
myoung@myoungpa.com
Parties Represented:
Clear View Products Southeast, Inc.

I declare under penalty of petjury the foregoing to be true and correct. Executed at Los Angeles,
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