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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Serial No85/790,557

E. & J GALLO WINERY, ))
Opposer, ))
V. g Opposition N091213249
AUTENTICA TEQUILERA S.A. DE C.V. ))
Applicant ))

OPPOSER’'SMOTION TO COMPEL APPLICANT’'S RESPONSES TO OPPOSERS
DOCUMENT REQUESTS AND INTERROGATORIES

OpposelE. & J. GALLO WINERY (“Opposet) herebymovespursuant to 37 C.F.R8§
2.120(e)o compel ApplicanAUTENTICA TEQUILERA S.A. DE C.V's (“Applicant”)
answers to Opposer’s First Set of Interrogatdties “Interrogatories”and responses to
Opposer’s First Set of Requests for the Production eub@nts and ThinggRequests for
Production,”andcollectively with the Interrogatories, the “Discovery Requests”)

OnJuly 24, 2014 Opposer served the DiscovdRgquests by mailing copies of each to
Applicants counseht Abelman Frayne & Schwab, 666 Third Avenue, New York, NY 10017
Copies of OpposerBiscovery Requests are attached heasttexhibit A .”

Applicant’s responses to Opposer’s Discovery Requests were duggast 28 2014,
pursuant to 37 C.F.R. 88 2.119(c) and 2.120(a)(3) and TBMP 88 1248383,405.04(a) and
406.04(a) To date, Opposer has not received any responses to the Discovery $feqgmest
Applicant On Septembe®, 2014 Oppoer’'s counsel advised Applicasitcounsebf
Applicant’s failure to respond to the Discovery Requests, to whaglidant’s counsel replied
that the Discovery Requests had been inadvertatidghed to the wrong file, but that Opposer’s
previously proposed settlement terms were “generally acceptable.” aftiespby and through
their respective counsel, agreed to file a 60 day suspension of the prodeetiegourposes of
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finalizing a ®ttlement agreemefiivhich agreementvas sent to Applicant’s counsel on
September 25, 20140 connection with which Opposer granted Applicant @&y extension of

its time to respond to the Discovery Requests, wAmblicant s counsel agreed would be due

on October 27, 2014Despite several follow ups regarding the status of the settlement
agreementApplicant’s counsel has not respondédcopy of tte emailchainreflecting the

above correspondence is attached heret&dsibit B.” At no time did Applicant request

further extension of its time respond to the Discovery Requests, and to date, no response to the
Discovery Requests (or the settlement agreement) have been rece@@ppdser Opposer is
aware that the BoarsiSeptember 9, 2014 ordsuspendinghis proceding states thatt]he

parties are allowed thirty days froresumptionin which to serve responses toyaoutstanding
discovery requests.However, in light of the agreement between the parties which extereled th
deadline fodiscovery responses €ctober27, 2014, Opposer respectfully request®rder be
issued requiring Applicant to resmito the Discovery Requests as agreed.

As demonstratedbove, Opposer’'s Counsel made a good faith effort pursuaiit to 3
C.F.R.8§2.120(e) and TBMP § 523.02 to confer with Applicant regarding Applicéaitige to
respond to Opposer’s Discovery Requests prior to filing this Motiea.Ex. B. However,

Opposer has oeived no respongeom Applicant thereby necessitagirthe instant Motion

As of the date of this motion, Applicant has failed to serve anyemsor responses to
the Discovery Requests, and has yet to produce a single document. Aglgo@pposer seeks
an order (1) finding that Applicant has waiveq amd all objections to Opposebsscowvery
Requestpursuant to TBMP 88 403.03(a)05.04(apnd 406.04(a); and (2) compelling
Applicant to respond to Opposebsscovery Requestsvithout objections Opposer also
requests that the Boafurthersuspend the instant proceeding pending disposition of the instant
Motion pursuant t@7 C.F.R.82.120(e)(2) and TBMP 8 510.03(a).

Dated: NovemberlQ, 2014
HOLMES WEINBERG, PC
By _/s/Michael J. Salvatore
Michael J. Salvatore

30765 Pacific Coastighway, Suite 411
Malibu, California 90265
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Telephone: (310) 458100
Email: msalvator@holmesweinberg.com

Attorneys for E. & J. GALLO WINERY
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CERTIFICATE OF SERVICE

| hereby certify that a true and complete copy of the foreg@PBOSER’SVIOTION TO
COMPEL APPLICANT'S RESPONSES TO OPPOSERS DOCUMENT REQUESTS AND
INTERROGATORIEShas been served on Applicantounseby mailing a copy oiNovember
10, 2014 via United States Postal Service Priority Mail, postage prepaid, to

Julianne Abelman

ABELMAN FRAYNE & SCHWAB
666 Third Avenue

New York, New York 10017

/sl Nelda Piper
Nelda Piper
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Serial No. 85/90,557
Opposition N091213249
E. & J. Gallo Winery

Opposer,
V.

Autentica Tequilera S.A. DE C.V.

Applicant.

OPPOSER'FIRST T OFINTERROGATORIESTO
APPLICANT AUTENTICA TEQUILERAS.A. DE C.V.

Opposer E. & J. GALLO WINERY"Opposet) propounds the followin@PPOSER’S
FIRST SETOFINTERROGATORIES TOQAPPLICANT AUTENTICA TEQUILERA S.A. DE
C.V. and requests that, pursuant to Rules 26 &maf the Federal Rules of Civil Proceduaad
Rule 2.120 of the Trademark Rules of Practice (37 C.F.R.82alplifant serve respondes
theselnterrogatoriest the offices oOpposels counsel, Steven M. Weinbergplmes
Weinberg, PC, 30765 Bific Coast Highway, Suite 41 Malibu, California 90265, within thirty

(30) days from the service hereof.

DEFINITIONS AND INSTRUCTIONS

A. “APPLICANT” and “YOU?” shall refer tcAUTENTICA TEQUILERA S.A. DE C.V, its
corporate parents, subsidiaries and affiliates, if any; and tffieers, directors, employees,
attorneys, agents, and other representatives.

B. “OPPOSERor “GALLO” shall refer toOpposelE. & J. GALLO WINERY, its
corporate parents, subsidiaries and affiliates, if any; and tffieers, dire¢ors, shareholders,
employees, attorneys, agents or other representatives.

C. The term “EVIDENCING” means showing, tending to show, provingeoding to
prove.
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D. The term RELATING” means concerningelatingto, referring to, commenting upon,
describing, associated with, comprising or constituting.

E. The term APPLICANT’'S MARK” means the trademark that is the subject of United
States Patent and Trademark Office Serial®%3790,557.

F. The term “APPLICATION” means the application for registration of ARFANT’S
MARK, Serial N0.85/790,557.

G. The term OPPOSERS MARK” means themark that is the subject of United States
Patent and Trademark Office Registration Bi§91339%nd the trademark GALLO as protected
under the common law.

H. The “COMPLAINT" refers to théNotice of Oppositionfiled by OPPOSERnN this
proceeding

I. The “ANSWER” refers to the Answer filed B®pplicantin this action.

J. The term “PERSON?” is defined as any natural person or any buslegasor
governmental entity, or association.

K. The terms “COMMUNICAE” and “COMMUNICATION” mean the transmittal of
information (in the form of facts, ideas, inquiries or othegyi

L. When referring to a document, to “IDENTIFY” means to give, to thergxtnown, the
(i) type of document; (ii) title of the document; (ii@igeral subject matter; (iv) date of the
document; (v) author(s), addressee(s), and recipient(s); and (ivjhecpon numbers assigned
to the document (or, if no production numbers have been assignedntberraf pages in the
document).

M. When referringo a PERSON, to “IDENTIFY” means to give, to the extent knowa, t
(i) name of the PERSON,; (ii) last known contact information of thR&EN, including without
limitations such PERSON'’s physical address, place of businesgshogle number and email
address; and (iii) the title such PERSON holds at any IDENTIFIED pladmisiness.

N. The term “DESCRIBE” means to provide a complete and detailed explanatio@ of
facts, circumstances, analysis, opinion and other informatiorARENG to subject matter of a
gpecific interrogatory.

O. The terms “ALL” and “EACH?” shall be construed as all and each.
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P. The connectives “AND” and “OR” shall be construed either disjunctigely
conjunctively as necessary to bring within the scope of the discovemystemjluresponses that
might otherwise be construed to be outside its scope.

Q. The use of the singular form of any word includes the plural and gisayv

R. The word “DOCUMENT” means all documents and electronically stofedmation as
contemplated by FRCP Rules 26 and 34, iiclg: any written or graphic matter or other means
of preserving thought or expression, and all tangible things froichminformation can be
processed or transcribed, whether printed, recorded or reproduced dthangnechanical,
electronic or computered process, or written or produced by hand, including the origindls a
all nonidentical copies, whether different from the original by reasonyhatation made on
such copy or otherwise, including but not limited to: correspondemesioranda, notelgs,
messages, letters;neail, records, telegrams, teletype, telefax, bulletins, diarigsitmications,
interoffice and intraoffice telephone call diaries, chronological aai@,tes, books, reports,
charts, ledgers, invoices, worksheets, computatquts and computer memory, word
processing data, schedules, affidavits, contracts, agreements, ,pataméss, legal pleadings,
transcripts, statistics, surveys, magazine or newspaper arskdess or clippings, graphic or
aural records or reprag@ations of any kind, including without limitation photographs, chart
graphs, microfiche, microfilm, videotape, recordings, motictupes and electronic, mechanical
or electric recordings or representations of any kind (includingpowitlimitation, apes,
cassettes, discs, and recording$le term DOCUMENT includes documents containing
COMMUNICATIONS. Accordingly, a request for DOCUMENTS includes DOCENNT S
containing relevant COMMUNICATIONS.

S. The term “THIRDPARTY” shall refer to any person or entayher tharAPPLICANT
or OPPOSER

T. The term “DEMOGRAPHICS” as used in reference to consumers or @temtisumers
means the general characteristics of the consumers to whom the goodis aresmintended to
be sold, including gender, age range,ggaphic locations, range of annual salary and other such
general characteristics if known.

U. The term “MARKETING” means ADVERTISING and PROMOTION.

V. The term “ADVERTISING” means any communication intended togbgoods sold
under a trademark or service mark to the attention of potential and actsiah@ye and/or to
induce their purchase, whether general, direct or interactive in nettiteling television and
radio commercials, long and short form infomercials, print adst pbpurchase and other-in
stare displays, banner ads and other sBabed ads, ads appearing on search engine results and
social media websites such as Google and Facebook ads, and the like.
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W. The term “PROMOTION” means activities or events intended to bringigeold under
a trademarlor service mark to the attention of potential and actual consuméems &méhduce
their purchase, whether general, direct or interactive in nature, ingladieepstakes, contests,
sponsored events, print or wbhsed coupons (an example of the lateandp GroupOn), events
that involve the use of goods (for example, wine tasting events)|lartex activities and
events having as their purpose in whole or part to promote goods soldeostld under a
trademark or service mark.

X. The term “BRAND IDENTITY” means the development of the look and deel/or
persona for a trademark or service mark, including logo developpeskage design and other
activities usually associated with “brand identity.”

Y. If YOU refuse torespondn whole or in part to anynterrogatory YOU must state each
specific ground for YOUR refusal. If YOU claim privilege as a groumch@idrespondingn
whole or in part, describe the factual basis for YOUR claim oflpgeiin sufficient detail so as
to permit theBoardto adjudi@ate the validity of the claim. At a minimum, this must include for
eachresponseo withheld: the general subject matter ofittfiermation withhelg and the
specific grounds for withholding thresponse If YOU object toresponding t@any part of any
Interrogatory, YOU must respond fully tee portions of thénterrogatory to which you do not
object

Z. Unless otherwise specified, thasterrogatoriepertain only to YOUR activities in the
United States.

INTERROGATORIES

Pleaseaespond to the followingiterrogatories

1. IDENTIFY DOCUMENTS EVIDENCINGAPPLICANT's intended uses in
commerce of APPLICANT’'S MARK for each of the goods identified inARPLICATION.

2. IDENTIFY DOCUMENTSdescribingeach of the goods identified in the
APPLICATION.
3. IDENTIFY all DOCUMENTS RELATING to the clearance of APPLICANT’S

MARK, including without limitation all trademark clearance seardres opinions RELATING
to such clearance. As used here, “clearance” means the activities engagea beloalf of
APPLICANT RELATING to deternming whether APPLICANT’'S MARK was available for use
and registration for the goods identified in the APPLICATION.
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4. IDENTIFY all DOCUMENTS RELATING to the selection of APPLICANT'S
MARK, including without limitation any and all other trademarks agise narks considered
by APPLICANT as alternatives for APPLICANT'S MARK.

5. For each of the goods APPLICANiitends to offeunderAPPLICANT’'S MARK,
IDENTIFY each distributor and ta&ler through which APPLICANT intends to sell such goods,
if any.

6. For each of theapds APPLICANTIntends to offeunderAPPLICANT'S MARK,
IDENTIFY each of the channels of trade through which APPLICAN&nds to sell such goods.

7. For each of the goods that APPLICANT intends to offer under APRNICS
MARK, IDENTIFY any andall planned ointended ADVERTISINGor eachgood and the
media in which APPLICANT plans to advertise it

8. For each of the goods that APPLICANT intends to offer under APRNICS
MARK, IDENTIFY any andall of thePROMOTIONS planneébr each good.

9. For each of the goodsabAPPLICANT intends to offer under APPLICANT’S
MARK, IDENTIFY the DEMOGRAPHICS of the intended consumers of such goods

10.  For each of the goodeat APPLICANT intends to offeunderAPPLICANT’'S
MARK, IDENTIFY the suggested retail purchase potsuch goosd.

11. IDENTIFY all PERSONS~ho will be in charge obr who will have primary
responsibility forsales ofgjoods sold underAPPLICANT'S MARK whenAPPLICANT'’S
MARK is used

12. IDENTIFY all PERSONS~ho will be in charge obr will have primary
responsibility for MARKETING of goods sold underAPPLICANT'S MARK when
APPLICANT’S MARK is used.

13. IDENTIFY all PERSONSmployed by or under contract with YOU wiwl sell
goods undeAPPLICANT’'S MARK.

14. IDENTIFY all PROMOTIONagencie®r other THIRD PARTIES/OU use or will
usein connection witithe MARKETING of goodsfor saleunderAPPLICANT'S MARK.

15. IDENTIFY all ADVERTISING agencie®r other THIRD PARTIES/OU use or will
usein connection withthe ADVERTISING or otherMARKETING of goodsfor saleunder
APPLICANT’S MARK.
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16. IDENTIFY al BRAND IDENTITY agencie®r other THIRD PARTIES'OU use or
will use RELATING toAPPLICANT’'S MARK.

17. IDENTIFY all of YOUR primary contacts at each of RROMOTION,
ADVERTISING and BRAND IDENTITY agencies YOWave used or intend to use
connection with taMARKETING of goodsfor saleunderAPPLICANT’'S MARK.

18. DESCRIBE all facts EVIDENCING YOUR assertion in YOUR first affirnvati
defense thatThe marks are not confusingly similar. Applicant’s mark is aliguand
phonetically distinct from that of Opposer and therefore, the magkiscaidikely to be confused.
Applicant’s mark is comprised of three syllables, whereas Opposerk is comprised of twb

19. IDENTIFY all DOCUMENTS EVIDENCING YOUR assertion in YOUR first
affirmative defense that “The marks are oohfusingly similar. Applicant’s mark is visually and
phonetically distinct from that of Opposer and therefore, the magkiscadikely to be confused.
Applicant’s mark is comprised of three syllables, whereas Opposerk is comprised of twb

20. DESCRBE all facts EVIDENCING YOUR assertion in YOUR second affirmative
defense thatThe Parties’ respective marks do not share a similar commercial meamihtnus
are not likely to cause confusion. When translated from Spanish tislE§ALLO means
“rooster/chicken/hen” and GALOPE means “gallp

21. IDENTIFY all DOCUMENTS EVIDENCING YOUR assertion in YOUR second
affirmative defense that “The Parties’ respective marks do not sharda siommercial
meaning, and thus are not likely to cause confusion. Wheslated from Spanish to English,
GALLO means “rooster/chicken/hen” and GALOPE means “galtop.”

22. DESCRIBE all facts EVIDENCING YOUR assertion in YOUR third affirmativ
defense thatUnder the doctrine of foreign equivalents, the different mearofghe marks are
significant when assessing a likelihood of confusion.”

23. IDENTIFY all DOCUMENTS EVIDENCING YOUR assertion in YOUR third
affirmative defense thatUnder the doctrine of foreign equivalents, the different meammhtse
marks are significant whensessing a likelihood of confusidn

24. DESCRIBE all facts EVIDENCING YOUR assertion in YOUR fourth affirivat
defense thatSpanish is a language known to numerous people in the United Statee and t
different meanings of GALLO and GALOPE will be significamta likelihood of confusion
analysis’

25. IDENTIFY all DOCUMENTSEVIDENCING YOUR assertion in YOUR fourth
affirmative defense that “Spanish is a language known to numeeopdepn the United States
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and the different meanings of GALLO and GALOPE will gndicant in a likelihood of
confusion analysi$

26. DESCRIBE all facts EVIDENCING YOUR assertion in YOUR fifth affirmezti
defense thatOpposer’s mark is comprised of the term GALLO which refers to ifgocate
name, E. & J. Gallo Winery, and is the surname of the founders, Ernestlian@allo.
Applicant’s mark GALOPE means “gallop.” Accordingly, the comor@rimpressions presented
by each of the Parties’ marks are highly dissiniilar

27. IDENTIFY all DOCUMENTSEVIDENCING YOUR assertion in YOUR fifth
affirmative defense thatOpposer’s mark is comprised of the term GALLO which refers to its
corporate name, E. & J. Gallo Winery, and is the surname of the feuitteest and Julio
Gallo. Applicant’s mark GALOPE means “gallop.” Accordinglige commercial imgssions
presented by each of the Parties’ marks are highly dissitnilar.

28. DESCRIBE all facts EVIDENCING YOUR assertion in YOUR sixth affirmativ
defense thatThe Parties’ respective goods are not confusingly similar. Applicarar& will be
used in connection with tequila and tequila cocktails, which are distomt@pposer’s wines.”

29. IDENTIFY all DOCUMENTSEVIDENCING YOUR assertion in YOUR sixth
affirmative defense that “The Parties’ respective goods are not aoglfjusimilar. Applicant’s
mark will beused in connection with tequila and tequila cocktails, which are digtorat
Opposer’s wines

30. DESCRIBE all facts EVIDENCING YOUR assertion in YOUR seventh affirneat
defense thatOpposer’s mark was not cited as a bar to registration of the contestiedtappl It
is the opinion of the Trademark Office that the two marks may peacetuéixist”

31. IDENTIFY all DOCUMENTSEVIDENCING YOUR assertion in YOUR seventh
affirmative defense that “Opposer’s mark was not cited as a bar ttraggis of the catested
application. It is the opinion of the Trademark Office that the two madgspeacefully co
exist”

32. DESCRIBE all facts EVIDENCING YOUR assertion in YOUR eighth affirwati
defense thatOpposer’s mark currently eexists on the Federal Register itumerous third
party “GAL” and “GALL” marks in connection with alcoholic beveragegluding wine and
tequila. Applicant’'s mark should likewise be allowed teesist”

33. IDENTIFY all DOCUMENTSEVIDENCING YOUR assertion in YOUR eighth
affirmative defens that “Opposer’s mark currently-exists on the Federal Register with
numerous third party “GAL” and “GALL” marks in connection with dlodic beverages,
including wine and tequila. Applicant’s mark should likewise be allowembexist”
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34. DESCRIBE all &cts EVIDENCING YOUR assertion in YOUR ninth affirmative
defense thatOpposer’s mark currently peacefully-eaists with several “GALLOP” and
“GALOPE” marks being used for identical goods, namely, winekl.5. commerce.

Applicant’s mark, which coversogds that are not identical to wines, should likewise be allowed
to coexist”

35. IDENTIFY all DOCUMENTSEVIDENCING YOUR assertion in YOUR ninth
affirmative defense that “Opposer’s mark currently peacefulgasts with several “GALLOP”
and “GALOPE” markdeing used for identical goods, namely, wines, in U.S. commerce.
Applicant’s mark, which covers goods that are not identical tosysteould likewise be allowed
to coexist”

36. IDENTIFY for each of the foregoing Interrogatories each PERSON whade
information or DOCUMENTS RELATING to each such answer.

37. IDENTIFY each expert consulted by APPLICANT in connection with this
proceeding.

38. IDENTIFY all DOCUMENTS provided to YOU by each expert, includininaltten
reports contemplated by F.R.C.P 26(a)(2)(b).

39. IDENTIFY all DOCUMENTS RELATING to each and every survey, study dr po
conducted by or on behalf of YOU in connection with this proceeding.

40. IDENTIFY all DOCUMENTS to be offered by YOU at trial (during youestimony
Period) in this proceeding.

41. DESCRIBE APRICANT's policy with respect to retention of documents, including
business records.

Dated: July24, 2014

HOLMES WEINBERG, PC

By /Steven M. Weinberg/
Steven M. Weinberg

30765 Pacific Coast Highway, Suite 411
Malibu, California 90265
Telephone: (310) 456100
Email: smweinberg@olmesweinbergom

Attorneys forE. & J. GALLO WINERY
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CERTIFICATE OF SERVICE

| hereby certify that a true and complete copy of the fored0iPBOSER’S FIRST
SET OF INTERROGATORIES TO APPLICANT AUTENTICA TEQUILERA S.A. DE
C.V. has been served on Applicantounseby mailing a copy oduly 24, 2014, via United
States Postal Servié&iority Mail, postage prepaid, to:

Julianne Abelman

ABELMAN FRAYNE & SCHWAB
666 Third Avenue

New York, New York 10017

/Nelda Pigr/
Nelda Piper
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Serial No85/790,557
Opposition N091213249
E. & J. Gallo Winery

Opposer,
V.

Autentica Tequilera S.A. DE C.V.

Applicant.

OPPOSER'FIRST T OF REQUESTSFORTHE PRODUCTION OF DOCUMENT3ND
THINGS TO APPLICANTAUTENTICA TEQUILERAS.A. DE C.V.

Opposer E. & J. GALLO WINERY"Opposet) propounds the followin@PPOSER’S
FIRST SETOFREQUESTSFORTHE PRODUCTION OF DOCUMENT&ND THINGSTO
APPLICANT AUTENTICA TEQUILERA S.A. DE C.V.and requests that, pursuant to Rules 26
and 34 of the Federal Rules of Civil Procedare] Rule 2.120 of the Trademark Rules of
Practice (37 C.F.R.82.1.28) documents and things responsive to these Requests beguoduc
at the offices 0Oppose’s counsel, Steven M. Weinbergplmes Weinberg, PG0765 Pacific
Coast Highway, Suite 41 Malibu, California 90265, within thirty (30) days from the service

hereof.

DEFINITIONS AND INSTRUCTIONS

A. “APPLICANT” and “YOU?” shallrefer toAUTENTICA TEQUILERA S.A. DE C.V, its
corporate parents, subsidiaries and affiliates, if any; and tffieers, directors, employees,
attorneys, agents, and other representatives.

B. “OPPOSERor “GALLO” shall refer toOpposelE. & J. GALLO WINERY, its
corporate parents, subsidiaries and affiliates, if any; and tffieers, directors, shareholders,
employees, attorneys, agents or other representatives.
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C. The term “EVIDENCING” means showing, tending to show, provingeoding to
prove.

D. The tem “RELATING” means concerningelatingto, referring to, commenting upon,
describing, associated with, comprising or constituting.

E. The term APPLICANT’'S MARK” means the trademark that is the subject of United
States Patent and Trademark Office Serial ®&790,557.

F. The term “APPLICATION” means the application for registration of ARFANT’S
MARK, Serial N0.85/790,557.

G. The term OPPOSERS MARK” means themark that is the subject of United States
Patent and Trademark Office Registration Bi§91339%nd tle trademark GALLO as protected
under the common law.

H. The “COMPLAINT” refers to theNotice of Oppositioriiled by OPPOSERN this
proceeding

I. The “ANSWER” refers to the Answer filed BYPPLICANT in this action.

J. The term "PERSON?" is defined as any natumigon or any business, legal or
governmental entity, or association.

K. The terms “COMMUNICATE” and “COMMUNICATION” mean the transmittél o
information (in the form of facts, ideas, inquiries or othegyi

L. When referring to a document, to “IDENTIFY” meangive, to the extent known, the
(i) type of document; (ii) title of the document; (iii) general subjeatter; (iv) date of the
document; (v) author(s), addressee(s), and recipient(s); and (ivjodhecpon numbers assigned
to the document (or, if no pduction numbers have been assigned, the number of pages in the
document).

M. When referring to a PERSON, to “IDENTIFY” means to give lt® éxtent known, the
(i) name of the PERSON,; (ii) last known contact information of thR&EN, including without
limitations such PERSON'’s physical address, place of business, telephnberrand email
address; and (iii) the title such PERSON holds at any IDENTIFIBDepdf business.

N. The terms “ALL” and “EACH” shall be construed as all and each.

O. The connectives “AND” ad “OR” shall be construed either disjunctively or
conjunctively as necessary to bring within the scope of the discovemystegjuresponses that
might otherwise be construed to be outside its scope.
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P. The use of the singular form of any word includestiieal and vice versa.

Q. The word “DOCUMENT” means all documents and electronically stofednmation as
contemplated by FRCP Rules 26 and 34, including: any written or graptier maother means
of preserving thought or expression, and all tangiblegthfrom which information can be
processed or transcribed, whether printed, recorded or reproduced dthangnechanical,
electronic or computerized process, or written or produced by mhalling the originals and
all nonridentical copies, whetherftBrent from the original by reason of any notation made on
such copy or otherwise, including but not limited to: correspondemesoranda, notes, logs,
messages, letters;neail, records, telegrams, teletype, telefax, bulletins, diarigsitmications,
interoffice and intraoffice telephone call diaries, chronological aai@,tes, books, reports,
charts, ledgers, invoices, worksheets, computer printouts and @mmparory, word
processing data, schedules, affidavits, contracts, agreements, ,pataméses, legal pleadings,
transcripts, statistics, surveys, magazine or newspaper arskdess or clippings, graphic or
aural records or representations of any kind, including withoutlimit photographs, charts,
graphs, microfiche, microfilm, videape, recordings, motion pictures and electronic, mechanical
or electric recordings or representations of any kind (includingpowitlimitation, tapes,
cassettes, discs, and recording$le term DOCUMENT includes documents containing
COMMUNICATIONS. Acoordingly, a request for DOCUMENTS includes DOCUMENTS
containing relevant COMMUNICATIONS.

R. The term “THIRDPARTY” shall refer to any person or entity other tAdPPLICANT
or OPPOSER

S. The term “DEMOGRAPHICS” as used in reference to consumers or @tentsumers
means the general characteristics of the consumers to whom the goodis aresmintended to
be sold, including gender, age range, geographic locations, range dfsalatnyaand other such
general characteristics if known.

T. The term “MARKETING” means ADVERTISING and PROMOTION.

U. The term “ADVERTISING” means any communication intended to brirafdgainder a
trademark or service mark to the attention of potential and actual cossandéor to induce
their purchase, whether general, direct or interactive in nature, ingltelevision and radio
commercials, long and short form infomercials, print ads, pointiaih@ase and other-store
displays, banner ads and other virsised ads, ads appearing on search engine results and social
media websitesuch as Google and Facebook ads, and the like.

V. The term “PROMOTION” means activities or events intended to bringigeold under
a trademark or service mark to the attention of potential and actuahoenssand/or to induce
their purchase, whether general, direct or interactive in nature, ingladieepstakes, contests,
sponsored events, print or wbhsed coupons (an example of the latter being GroupOn), events
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that involve the use of goods (for example, wine tasting eventsgllastther activities ad
events having as their purpose in whole or part to promote goods soldeostld under a
trademark or service mark.

W. The term “BRAND IDENTITY” means the development of the look and d&®ellor
persona for a trademark or service mark, including logeldpment, package design and other
activities usually associated with “brand identity.”

X. If YOU refuse to produce any DOCUMENT responsive in whole or intpaaty
Request, YOU must state each specific ground for YOUR refusal. If Y&d privilege as a
ground for not producing any DOCUMENT in whole or in part, describe titedhbasis for
YOUR claim of privilege in sufficient detail so as to permit thex@to adjudicate the validity
of the claim. At a minimum, this must include for each DOCUMENW#bheld: the author(s);
the addressee(s) and person(s) copied; the general subject matter oClUMBERT; the date
of the DOCUMENT; and the specific grounds for withholding the DIMENT. If YOU object
to producing any part of any DOCUMENT, YOU must produce the portions of the
DOCUMENT to which you do not object.

Y. If any portion of a DOCUMENT is responsive to this Request, thememntire
DOCUMENT shall be produced. DOCUMENTS produced pursuant to tiyad®e shall be
produced in the order in which thegpear in YOUR files, and shall not be shuffled or otherwise
rearranged. DOCUMENTS that in their original condition were staplgmhed, or otherwise
fastened together shall be produced in such form.

Z. Unless otherwise specified, these requests pertait@M®UR activities in the United
States.

REQUESTSFOR PRODUCTION

Please produce the following DOCUMENTS:

1. DOCUMENTS EVIDENCINGAPPLICANT's intended uses in commerce of
APPLICANT’S MARK for each of the goods identified in the APPLIC®N.

2. DOCUMENTSdescriling each of the goods identified in the APPLICATION.

3. All DOCUMENTS RELATING to the clearance of APPLICANT’'S MARK,
including all trademark clearance searches and opinions RELATINGctoclearance. As used
here, “clearance” means the activities engagexd on behalf of APPLICANT RELATING to
determining whether APPLICANT’'S MARK was available for use andstegfion for the goods
identified in the APPLICATION.
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4. All DOCUMENTS RELATING to the selection of APPLICANT’'S MARK,
including any and all other traderka and service marks considered by APPLICANT as
alternatives for APPLICANT’'S MARK.

5. For each of the goodsPPLICANT intends to offeunderAPPLICANT’S MARK,
DOCUMENTS sufficient to IDENTIFYeach distributor and t&ler through which
APPLICANT intends to all such goods, if any.

6. For each of the goodsPPLICANT intends to offeunderAPPLICANT’'S MARK,
DOCUMENTS sufficient to IDENTIFY each of the channels of tradeugh which
APPLICANT intends to sell such goods.

7. For each of the goodkat APPLICANT intendgo offer under APPLICANT’S
MARK, DOCUMENTS sufficient to IDENTIFY any aral planned or intended
ADVERTISING for eachgood and the media in which APPLICANT plans to advertise it

8. For each of the goodkat APPLICANT intends to offer under APPLICANT'’S
MARK, DOCUMENTS sufficient to IDENTIFY any aral of thePROMOTIONS plannedbr
each good.

9. For each of the goodkat APPLICANT intends to offer under APPLICANT’S
MARK, DOCUMENTS sufficient to IDENTIFYhe DEMOGRAPHICS of the intended
consumers of such goads

10. DOCUMENTS sufficient tdDENTIFY for each of the good&PPLICANT intends
to offerunder APPLICANT’'S MARK, the suggested retail purchase pcich goods

11. DOCUMENTS sufficient to IDENTIFYall PERSONSwvho will be in charge obr
will have primary respasibility for sales ofgoodssold undelAPPLICANT'S MARK when
APPLICANT’'S MARK is used

12. DOCUMENTS sufficient to IDENTIFYall PERSONSwvho will be in charge obr
will have primary responsibility for MARKETING®Gf goodssold unde APPLICANT’'S MARK
when APPLICANT'S MARK is used.

13. DOCUMENTS sufficient tdDENTIFY all PERSONSmployed by or under
contract with YOU whawill sell goods undeAPPLICANT'S MARK.

14. DOCUMENTS sufficient tdDENTIFY all PROMOTIONagencie®r other THIRD
PARTIESYOU use or will usen conneabn with thePROMOTIONor otherMARKETING of
goods for saleinderAPPLICANT’'S MARK.
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15. DOCUMENTS sufficient tdDENTIFY all ADVERTISING agencie®r other
THIRD PARTIESYOU use or will usen connection wittthe ADVERTISING or other
MARKETING of goods for saleinderAPPLICANT'S MARK.

16. DOCUMENTS sufficient tdDENTIFY all BRAND IDENTITY agencie®r other
THIRD PARTIESYOU use or will use RELATING t&PPLICANT'S MARK.

17. DOCUMENTS sufficient tdDENTIFY all of YOUR primary contacts at each of the
PROMOTION, ADVERTISNG and BRAND IDENTITY agencies YOUhave used or intend to
usein connection with theAARKETING of goodsfor saleunderAPPLICANT'S MARK.

18. AlIDOCUMENTS EVIDENCING YOUR assertion in YOUR first affirmative
defense thatThe marks are not confusingly simil&pplicant’s mark is visually and
phonetically distinct from that of Opposer and therefore, the magkiscadikely to be confused.
Applicant’s mark is comprised of three syllables, whereas Opposerk is comprised of twb

19. AIIDOCUMENTS EVIDENCING YOLUR assertion in YOUR second affirmative
defense thatThe Parties’ respective marks do not share a similar commercial meamihtnus
are not likely to cause confusion. When translated from Spanish tislfE§ALLO means
“rooster/chicken/hen” and GALOP&eans “gallop.”™

20. Al DOCUMENTS EVIDENCING YOUR assertion in YOUR third affirmative
defense thatUnder the doctrine of foreign equivalents, the different mearofghe marks are
significant when assessing a likelihood of confusion.

21. Al DOCUMENTS EVIDENCING YOUR assertion in YOUR fourth affirmative
defense thatSpanish is a language known to numerous people in the United States and t
different meanings of GALLO and GALOPE will be significant in a ikebd of confusion
analysis’

22. Al DOCUMENTS EVIDENCING YOUR assertion in YOUR fifth affirmative
defense thatOpposer’s mark is comprised of the term GALLO which refers to ifgocate
name, E. & J. Gallo Winery, and is the surname of the founders, Ernestlian@allo.
Applicant’s mark GALOPE means “tap.” Accordingly, the commercial impressions presented
by each of the Parties’ marks are highly dissiniilar

23. Al DOCUMENTS EVIDENCING YOUR assertion in YOUR sixth affirmative
defense thatThe Parties’ respective goods are not confusingly similar. Agptie mark will be
used in connection with tequila and tequila cocktails, which are distomat@pposer’s wine's

24. ALL DOCUMENTS EVIDENCING YOUR assertion in YOUR seventh affirmative
defense thatOpposer’s mark was not cited as a bar to registration of the contestiedtappl It
is the opinion of the Trademark Office that the two marks may peacetudéixist”
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25. ALL DOCUMENTSEVIDENCING YOUR assertion in YOUR eighth affirmative
defense thatOpposer’s mark currently eexists on the Federal Register itumerous third
party “GAL” and “GALL” marks in connection with alcoholic beveragesluding wine and
tequila. Applicant’s mark should likewise be allowed teesist”

26. ALL DOCUMENTS EVIDENCING YOUR assertion in YOUR ninth affirmative
defense thatOppaser's mark currently peacefully @xists with several “GALLOP” and
“GALOPE” marks being used for identical goods, namely, winekl.5. commerce.
Applicant’s mark, which covers goods that are not identical tosysteould likewise be allowed
to coexig.”

27. AllDOCUMENTS referenced, IDENTIFIED or relied on in respondiageach of
OPPOSER’S FIRST SET OF INTERROGATORIES TO APPLICANT.

28. Al DOCUMENTS provided to YOU by each expert, including all writtepaes
contemplated by F.R.C.P 26(a)(2)(b).

29. AlIDOCUMENTS RELATING to each and every survey, study or poll conducted by
or on behalf of YOU in connection with this proceeding.

30. Al DOCUMENTS to be offered by YOU at trial (during your Testimonyi®&) in
this proceeding.

31. All DOCUMENTS RELATING toAPPLICANT’s policy with respect to retention of
documents, including business records.

Dated: July24, 2014

HOLMES WEINBERG, PC

By /Steven M. Weinberg/
Steven M. Weinberg

30765 Pacific Coast Highway, Suite 411
Malibu, California 90265

Telephone: (310357-6100

Email: smweinberg@holmesweinberg.com

Attorneys for E. & J. GALLO WINERY
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CERTIFICATE OF SERVICE

| hereby certify that a true and complete copy of the foreg@PBOSER’S FIRST SET OF
REQUESTS FOR THE PRODUCTION OF DOCUMENTS AND THINGS TO
APPLICANT AUTENTICA TEQUILERA S.A. DE C.V. has been served on Applicant
counseby mailing a copy oduly 24, 2014 ,via United States Postal Service Priority Mail,
postage prepaid, to:

Julianne Abelman

ABELMAN FRAYNE & SCHWAB
666 Third Avenue

New York, New York 10017

/Nelda Pipet
Nelda Piper
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From: Michael J Salvatore

To: "ABELMAN, J."

Cc: Nelda Piper

Subject: RE: Gallo v. Autentica Tequilera - Opposition Proceeding re GALOPE
Date: Thursday, October 30, 2014 11:23:27 AM

Hi Julie,

We will be filing a Motion to Compel the discovery responses tomorrow afternoon as it appears that
your client will not be responding to the discovery requests or the agreement.

-Mike

Michael J. Salvatore

Holmes Weinberg, PC

30765 Pacific Coast Highway, Ste. 411 | Malibu CA 90265

t: 310.457.6100 x 201 | c. 914.263.1001 | f: 310.457.9555
msalvatore@holmesweinberg.com | www.holmesweinberg.com | Bio

CONFIDENTIALITY NOTICE: This e-mail message is for the personal and confidential use of the
recipient(s) named above. This message may also contain privileged client information or work product.
If the reader of this message is not the intended recipient or an agent responsible for delivering it to
the intended recipient, you are hereby notified that you have received this document in error and that
any review, dissemination, distribution, or copying of this message is strictly prohibited. If you have
received this message in error, please notify us immediately by e-mail, and delete the original message
and any attachments.

----- Original Message-----

From: Michael J Salvatore

Sent: Monday, October 27, 2014 11:09 AM

To: 'ABELMAN, J.'

Cc: Nelda Piper

Subject: RE: Gallo v. Autentica Tequilera - Opposition Proceeding re GALOPE

Hi Julie,

I am writing to follow up on the below. We have not heard an update since September 9. By our
calculation, your client's discovery responses are due today. Please let us know as soon as possible if
we should expect to receive the discovery responses or a sighed agreement.

Thank you,
Mike

Michael J. Salvatore

Holmes Weinberg, PC

30765 Pacific Coast Highway, Ste. 411 | Malibu CA 90265

t: 310.457.6100 x 201 | c. 914.263.1001 | f: 310.457.9555 msalvatore@holmesweinberg.com |
www.holmesweinberg.com | Bio

CONFIDENTIALITY NOTICE: This e-mail message is for the personal and confidential use of the
recipient(s) named above. This message may also contain privileged client information or work product.
If the reader of this message is not the intended recipient or an agent responsible for delivering it to
the intended recipient, you are hereby notified that you have received this document in error and that
any review, dissemination, distribution, or copying of this message is strictly prohibited. If you have
received this message in error, please notify us immediately by e-mail, and delete the original message
and any attachments.
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mailto:NPiper@holmesweinberg.com

----- Original Message-----

From: Michael J Salvatore

Sent: Monday, October 13, 2014 10:28 AM

To: 'ABELMAN, J.'

Cc: Nelda Piper

Subject: RE: Gallo v. Autentica Tequilera - Opposition Proceeding re GALOPE

Hi Julie,

I am writing to follow up on the below/attached. Please advise as to the status of this one.
Thanks,

Mike

Michael J. Salvatore

Holmes Weinberg, PC

30765 Pacific Coast Highway, Ste. 411 | Malibu CA 90265

t: 310.457.6100 x 201 | c. 914.263.1001 | f: 310.457.9555 msalvatore@holmesweinberg.com |
www.holmesweinberg.com | Bio

CONFIDENTIALITY NOTICE: This e-mail message is for the personal and confidential use of the
recipient(s) named above. This message may also contain privileged client information or work product.
If the reader of this message is not the intended recipient or an agent responsible for delivering it to
the intended recipient, you are hereby notified that you have received this document in error and that
any review, dissemination, distribution, or copying of this message is strictly prohibited. If you have
received this message in error, please notify us immediately by e-mail, and delete the original message
and any attachments.

----- Original Message-----

From: Michael J Salvatore

Sent: Thursday, September 25, 2014 7:04 PM

To: 'ABELMAN, J.'

Cc: Nelda Piper

Subject: RE: Gallo v. Autentica Tequilera - Opposition Proceeding re GALOPE

Hi Julie,

Attached please find a settlement agreement outlining the below terms which has been approved by our
client. If everything looks OK, please return a signed copy of the agreement to us and we will remit a
fully executed copy once counter-signed by Gallo.

Best,
Mike

Michael J. Salvatore

Holmes Weinberg, PC

30765 Pacific Coast Highway, Ste. 411 | Malibu CA 90265

t: 310.457.6100 x 201 | c. 914.263.1001 | f: 310.457.9555 msalvatore@holmesweinberg.com |
www.holmesweinberg.com | Bio

CONFIDENTIALITY NOTICE: This e-mail message is for the personal and confidential use of the
recipient(s) named above. This message may also contain privileged client information or work product.
If the reader of this message is not the intended recipient or an agent responsible for delivering it to
the intended recipient, you are hereby notified that you have received this document in error and that
any review, dissemination, distribution, or copying of this message is strictly prohibited. If you have
received this message in error, please notify us immediately by e-mail, and delete the original message
and any attachments.



----- Original Message-----

From: ABELMAN, J. [mailto: JABELMAN@lawabel.com]

Sent: Tuesday, September 09, 2014 12:22 PM

To: Michael J Salvatore

Cc: Nelda Piper

Subject: RE: Gallo v. Autentica Tequilera - Opposition Proceeding re GALOPE

Hi Mike. | agree to everything in your message. Thank you for your cooperation. | am working out of
the office this week but will be able to review the agreement if you have the draft this week.

Kind regards,

Julie

Julianne Abelman

ABELMAN, FRAYNE & SCHWAB

666 Third Avenue

New York, New York 10017-5621

Tel: 212-949-9022; Fax: 212-949-9190
e-mail: jabelman@lawabel.com

----- Original Message-----

From: Michael J Salvatore [mailto: MSalvatore@holmesweinberg.com]

Sent: Tue 9/9/2014 3:20 PM

To: ABELMAN, J.

Cc: Nelda Piper

Subject: RE: Gallo v. Autentica Tequilera - Opposition Proceeding re GALOPE

Thanks for letting us know, Julie. Since it seems that we may be close to a settlement, why don't we
file a 60 day suspension of the proceeding to work through the settlement, and in the meantime, we
are OK with a 60 day extension of your client's time to respond to the outstanding discovery requests
(with the responses to be due on 10/27), subject to further suspension/extension as necessary to
continue settlement efforts.

Please let me know if that sounds OK, and if you will accept service of the consented motion to suspend
via email. If OK, I will work on a settlement agreement and send it for your client's review once
approved by Gallo.

-Mike

Michael J. Salvatore

Holmes Weinberg, PC

30765 Pacific Coast Highway, Ste. 411 | Malibu CA 90265

t: 310.457.6100 x 201 | c. 914.263.1001 | f: 310.457.9555 msalvatore@holmesweinberg.com |
www.holmesweinberg.com | Bio

CONFIDENTIALITY NOTICE: This e-mail message is for the personal and confidential use of the
recipient(s) named above. This message may also contain privileged client information or work product.
If the reader of this message is not the intended recipient or an agent responsible for delivering it to
the intended recipient, you are hereby notified that you have received this document in error and that
any review, dissemination, distribution, or copying of this message is strictly prohibited. If you have
received this message in error, please notify us immediately by e-mail, and delete the original message
and any attachments.

----- Original Message-----

From: ABELMAN, J. [mailto: JABELMAN@lawabel.com]
Sent: Tuesday, September 09, 2014 11:54 AM

To: Michael J Salvatore


mailto:JABELMAN@lawabel.com
mailto:MSalvatore@holmesweinberg.com
mailto:JABELMAN@lawabel.com

Cc: Nelda Piper
Subject: RE: Gallo v. Autentica Tequilera - Opposition Proceeding re GALOPE
Importance: High

Dear Michael,

Thank you for your message. | am sorry for the delay in responding. Your discovery was matched with
the wrong file. Please suspend the proceedings.

The terms of your May 1 settlement proposal were generally acceptable; we only had some concerns
regarding future type fonts. However, | believe it would be easiest to work with a draft agreement
along the terms of your proposal, and make small modifications if necessary. | expect we will be able
to resolve this quickly.

Kind regards,
Julie

Julianne Abelman

ABELMAN, FRAYNE & SCHWAB

666 Third Avenue

New York, New York 10017-5621

Tel: 212-949-9022; Fax: 212-949-9190
e-mail: jabelman@lawabel.com

----- Original Message-----

From: Michael J Salvatore [mailto:MSalvatore@holmesweinberg.com]

Sent: Tue 9/9/2014 12:50 PM

To: ABELMAN, J.

Cc: Nelda Piper

Subject: RE: Gallo v. Autentica Tequilera - Opposition Proceeding re GALOPE

Hi Julie,

That is strange. The attached discovery requests were served to your office on July 24, 2014. We have
confirmed that the US Priority Mail envelope containing the requests was delivered to your office on July
28 at 11:18 am. Please let us know when we can expect to receive responses to the discovery
requests. We may need to file a suspension or extension of the proceeding so that my client will have
enough time to review the responses and take any necessary depositions, etc.

Also, | have not received a response to my May 1 email to you setting out my client's proposed
settlement terms, despite several follow ups. If your client is interested in moving forward with the May
1 settlement proposal, please let me know and we will send you an agreement along those terms for
review.

Thank you,
Mike

Michael J. Salvatore

Holmes Weinberg, PC

30765 Pacific Coast Highway, Ste. 411 | Malibu CA 90265

t: 310.457.6100 x 201 | c. 914.263.1001 | f: 310.457.9555 msalvatore@holmesweinberg.com |
www.holmesweinberg.com | Bio

CONFIDENTIALITY NOTICE: This e-mail message is for the personal and confidential use of the
recipient(s) named above. This message may also contain privileged client information or work product.
If the reader of this message is not the intended recipient or an agent responsible for delivering it to
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the intended recipient, you are hereby notified that you have received this document in error and that
any review, dissemination, distribution, or copying of this message is strictly prohibited. If you have
received this message in error, please notify us immediately by e-mail, and delete the original message
and any attachments.

----- Original Message-----

From: ABELMAN, J. [mailto: JABELMAN@lawabel.com]

Sent: Tuesday, September 09, 2014 8:07 AM

To: Michael J Salvatore

Cc: Nelda Piper

Subject: RE: Gallo v. Autentica Tequilera - Opposition Proceeding re GALOPE
Importance: High

Hi Michael. | have not seen any discovery requests. We have not intentionally disregarded your
discovery. | am not in the office but have asked my assistant to search for this. Did you send it by
regular mail? Can you send me a copy by e-mail? (I am working from out of the office this week.)

Our client will certainly respond to discovery and is still interested in settlement. | don't have my file
with me but will reply back to you later today.

Kind regards,
Julie

Julianne Abelman

ABELMAN, FRAYNE & SCHWAB

666 Third Avenue

New York, New York 10017-5621

Tel: 212-949-9022; Fax: 212-949-9190
e-mail: jabelman@Ilawabel.com

----- Original Message-----

From: Michael J Salvatore [mailto: MSalvatore@holmesweinberg.com]

Sent: Mon 9/8/2014 1:26 PM

To: ABELMAN, J.

Cc: Nelda Piper

Subject: RE: Gallo v. Autentica Tequilera - Opposition Proceeding re GALOPE

Hi Julie,

We have not received any response to the written discovery requests that were served by Gallo on July
24. Please let us know by 5PM tomorrow, September 9, if your client will be responding to the
requests.

Thank you,
Mike

Michael J. Salvatore

Holmes Weinberg, PC

30765 Pacific Coast Highway, Ste. 411 | Malibu CA 90265

t: 310.457.6100 x 201 | c. 914.263.1001 | f: 310.457.9555
msalvatore@holmesweinberg.com< mailto: msalvatore@holmesweinberg.com> |
www.holmesweinberg.com< http://www.holmesweinberg.com> |

Bio< http://www.holmesweinberg.com/attorneys/Michael- Salvatore>

CONFIDENTIALITY NOTICE: This e-mail message is for the personal and confidential use of the
recipient(s) named above. This message may also contain privileged client information or work product.
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