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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re Application Serial No: 85/837,045

HYBRID ATHLETICS, LLC, X
Opposer, Opposition No.: 91213057
\A ‘
HYLETE LLC,
Applicant. :
X

APPLICANT’S REPLY MEMORANDUM IN OPPOSITION TO
OPPOSER’S MOTION FOR SUMMARY JUDGMENT

Hylete, LLC (“Applicant”) hereby opposes Hybrid Athletics, LLC’s
(“Opposer”) Motion for Summary Judgment, regarding Applicant’s allowed
Federal Trademark Application Serial No. 85/837,045, for Applicant’s distinctive
mark.

The question of whether Applicant’s mark is confusingly similar to
Opposer’s mark is a factual one, not appropriately decided on a motion for
summary judgment. See Entrepreneur Media, Inc. v. Smith, 279 F.2d 1135, 1140
(9th Cir. 2002) ("The ultimate question of likelthood of confusion is
predominantly factual in nature" and "[b]ecause of the intensely factual nature of
[such] disputes, summary judgment is generally disfavored in the trademark

arena').

Opposer has opposed Applicant’s application to register the mark 9 in

connection with clothing and other apparel, alleging confusing similarity between
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Applicant’s fanciful logo mark and Opposer’s stylized H logo mark ‘ﬂ! in
connection with clothing.

Contrary to Opposer’s allegations, the facts in the record do not support
the allegation that Applicant’s mark is confusingly similar to Opposer’s Mark.
This question is one that can be decided only upon full examination of the
likelihood of confusion factors set forth in In re E.I. DuPont de Nemours & Co.,
177 U.S.P.Q. 563, 476 F.2d 1357 (CCPA 1973). After a cursory examination of
these factors, it is readily apparent that several genuine issues of material fact
exist regarding whether confusion is likely to result from these two distinctively
different logo marks. Accordingly, summary judgment is not appropriate and
Opposer’s motion should be denied.

I. INTRODUCTION

Opposer moves for summary judgment based on its allegations that no
triable issues of material fact exist; however, the marks are distinctively different
and Opposer’s evidence does not even support a finding of a likelihood of
confusion. On the contrary, the evidence demonstrates that there is no likelihood
of confusion.

In its motion, Opposer relies on four factors of the test for likelihood of
confusion set out in DuPont: that (1) the marks are substantially similar/dissimilar
in appearance and commercial impression; (2) Applicant’s goods are related to
Opposer’s; (3) the marks will travel in the same trade channels; and (4) there is

alleged actual confusion. Even if no genuine issue of material fact exists on the
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record, in no way whatsoever does the evidence and arguments introduced by
Opposer favor a finding of likelihood of confusion.

The logo marks in issue are distinctively different in shape and in overall
appearance. These distinctive differences express separate and distinct
commercial impressions. Additionally, the logo marks, as used, are entirely
differently in their respective channels of trade. The trademark examiner who
allowed Applicant’s logo mark recognized the distinctiveness of Applicant’s logo
mark and concluded that confusion was not found after he did a thorough search
of the USPTO databases. Accordingly, Applicant’s logo mark was approved for

publication.!

Further, regarding Opposer’s alleged evidence of actual confusion,
Opposer has submitted no direct testimony, but has only submitted hearsay
documentary evidence of alleged confusion. This alleged evidence is submitted
without details of the circumstances surrounding the alleged incidents, which
prevents a determination of what the supposedly confused individuals were
thinking, or what caused the purported confusion. Consequently, Opposer has
failed to make a clear showing of evidence of consumer confusion.

In Opposer’s statement of facts, Opposer provides an exhaustive recitation
of Mr. Orlando’s personal history. This recitation seems to conflate his personal

popularity with that of the CrossFit movement. To the contrary, social

networking data shows that Opposer’s reach and influence seems to be

!'In support of its Opposition, Applicant submits (1) the Declaration of Kyriacos Tsircou as
Exhibit A, and (2) the exhibits attached to the foregoing Declaration, which are incorporated by
reference.
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comparatively insignificant.> See Declaration Kyri. Applicant contends that this
recitation is irrelevant to the issue before this Board.

Based on the evidence presented by Opposer and by Applicant in this
opposition and the record, genuine issues of material fact exist and Opposer’s

motion for summary judgment should be denied.

II. ARGUMENTS

A. Hvbrid Has Not Met Its Burden To Establish The Absence of a
Genuine Issue of Material Fact.

Summary judgment is a device that is used to dispose of cases where there
“is no genuine issue as to any material fact” based on the evidence developed by
discovery and affidavit evidence, and therefore “the moving party is entitled to
judgment as a matter of law.” Trademark Trial and Appeal Board Manual of
Procedure ("TBMP") §528.01; Fed. R. Civ. P. 56(c). In deciding a motion for
summary judgment, the Trademark Trial and Appeal Board (TTAB) may not try
issues of fact, but must “determine instead if there are any genuine issues of
material fact to be tried.” TBMP §528.01; Dyneer Corp. v. Automotive Products
pic, 37 U.S.P.Q. 1251, 1254 (TTAB 1995). The non-moving party “must be
given the benefit of all reasonable doubt as to whether genuine issues of material
fact exist; the evidentiary record on summary judgment, and all inferences to be
drawn from the undisputed facts, must be viewed in the light most favorable to
the non-moving party.” TBMP §528.01; see, Lloyd’s Food Prods., Inc. v. Eli’s,

Inc., 25 U.S.P.Q.2d 2027, 987 F.2d 766 (Fed. Cir. 1993).

2 Opposer (Hybrid Athletics) Facebook Likes: 8,416. Robert Orlando Facebook Likes: 29,712;
Applicant (HYLETE) Facebook Likes 117,694.
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At the core of Opposer’s motion for summary judgment lies the question
of whether the undisputed facts on the record establish that, as a matter of law,
Opposer’s mark is confusingly similar to Applicant’s mark as perceived by
consumers. That question requires a factual analysis of the relevant factors set
forth in DuPont. Even a cursory examination of these factors, based on the facts
in the record to date, demonstrates genuine issues of material fact as to whether
confusion between the marks is likely.

B. The Relevant Facts Demonstrate That There Is No Likelihood of
Confusion Between The Opposer’s Mark And The Applicant’s Mark.

This highly factual inquiry regarding the likelihood of confusion between
two design marks incorporating wholly different design elements cannot be
decided as a matter of law. The relevant field is saturated with stylized H logos
and companies using derivatives of “Hybrid Athletics.” The marks are
substantially dissimilar with respect to their appearance and their commercial
impression. Opposer’s evidence of alleged actual confusion actually supports a
finding of no confusion. The trade channels are sufficiently different to avoid a
likelihood of confusion. In fact, once a fact finder engages in the prescribed
analysis, it becomes immediately apparent that the two marks are quite different
as perceived by consumers.

i. Third-Party Use Of A Styvlized H On Athletic Clothing And Apparel
Weakens The Distinctiveness Of Opposer’s Mark.

In the instant case, there are numerous third-party registrations in

International Class 025 that utilize a stylized H. Opposer’s mark coexists with a
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number of third party registrations (or applications which have been published for

opposition and therefore survived substantive review by the PTO) which comprise

a stylized "H," all of which are used in connection with clothing and athletic-

related goods in I.C. 025.

Registration o Goods named in
Mark Number wher IC 025
2406896 Hurley International Clothing; headwear;
LLC namely t-shirts, shorts,
sweatpants, etc.
3630507 Under Armour, Inc. Full line of athletic
H clothing
y 3554882 Grohl, David Athletic footwear;
INDIVIDUAL athletic sportswear,
2 ! namely, t-shirts,
4696658 Hyper Wear, Inc Athletic apparel,
namely, shirts, hats
and caps
4214598 Virginia Investment Athletic apparel,
Partnership namely, shirts, pants,
jackets, footwear, hats
and caps, athletic
uniforms
4447164 University of Hawaii clothing, namely, t-
CORPORATION shirts, tank tops, sports
HAWALII Collegiate shirts. ..
Licensing Office
J 4499105 Houston Astros, LLC Clothing, namely,
_ l _ headwear, shirts,
h " v sweaters, vests,
| G bottoms, athletic
uniforms...
4080612 The Honour Society, Athletic apparel,
LLC namely, shirts, pants,
jackets, footwear, hats
and caps...

The fact that each of these registrations, among others, for marks

comprising a single stylized “H” have been declared capable of coexisting on the

Principal Register demonstrates that Opposer cannot claim exclusive rights to a

stylized H in connection with clothing and other sports related goods and services.
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It also demonstrates that the “H” itself is not distinctive and therefore incapable of
denoting a source for consumers. Accordingly, consumers faced with such marks
must look to the design - or, in this case, letter - portion of the mark in order to
learn anything about the origin of the goods in connection. See 4 McCarthy on
Trademarks and Unfair Competition, §23:48 (4th ed. 2015) (when a portion of the
mark is weak in the sense that such portion is descriptive, highly suggestive, or is
in common use by many other sellers in the market, consumers are expected to
focus on other parts of the mark to determine source). Moreover, even if
Applicant's mark may evoke or bring to mind Opposer's mark, that itself does not
necessarily compel a finding of likelihood of confusion as to source. See Boston
Red Sox Baseball Club Limited Partnership v. Brad Francis Sherman, 88
U.S.P.Q.2d 1581, *13 (TTAB 2008); see In re Ferrero, 178 U.S.P.Q. 167, 168,
479 F.2d 1395 (CCPA 1973).

At the very least, these registrations are sufficient to indicate that there is a
genuine dispute as to the extent of third-party use of similar marks on the same or
related goods and calls into question the scope of protection to which Opposer's
mark is entitled. See Lloyd's Food Products, 25 U.S.P.Q.2d 2027, 987 F.2d 766.
Therefore, genuine issues of material fact exist as to the distinctiveness of
Opposer’s mark, and Opposer’s motion for summary judgment should be denied.

ii. Applicant’s Highly Stylized Design L.ogo Is Substantially Dissimilar
From Opposer’s Letter “H” Design Logo.

The stylized versions of the “H” in the respective marks are dissimilar and

confusion between the marks is unlikely, let alone a finding of a likelihood of
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confusion. In general, highly stylized, highly contrasting letter design logos tend
to be found having no likelihood of confusion, whereas rather clear portrayals of a
letter tend to result in a finding of a likelihood of confusion. See 4 McCarthy on
Trademarks and Unfair Competition, §23-33; Nike, Inc. v. WNBA Enterprises, 85
U.S.P.Q.2d 1187, 2007 WL 763166 (TTAB 2007.), interpreting Diamond Alkali
Co. v. Dundee Cement Co., 145 U.S.P.Q. 211, 343 F.2d 781, 783 (CCPA 1965)
(differing letter style of two letter “D’s” held sufficient to avoid confusion). The
Trademark Board has stressed that “[t]he focus is on the recollection of the
average purchaser, who normally retains a general, rather than a specific,
impression of trademarks.” Barbaras Bakery, Inc. v. Barbara Landesman, 82
U.S.P.Q.2d 1283 (T.T.A.B. 2007).

In Nike, the opposer’s mark and the applicant’s mark both had a stylized
letter “S” and the TTAB determined that the letters were not so highly stylized
that the marks as a whole would be perceived as purely visual designs. Nike, 85

U.S.P.Q.2d 1187, at *11. The TTAB contrasted this case with the Diamond case.

Diamond involved the following two marks: L4 (applicant's mark) and o
(opposer's mark), both asserted to be a stylized letter D. Diamond Alkali, 343

F.2d 781. The Court in Diamond Alkali noted the Board's observation that

opposer's mark o “would normally be regarded as consisting of an arbitrary
design which is capable of many different interpretations rather than as a letter
‘d”’, and concluded that “symbols of this kind do not sound.” Id. at 783, citing
Columbian Steel Tank Co. v. Union Tank & Supply Co., 125 U.S.P.Q. 406, 277

F.2d 192, 196 (CCPA 1960).
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The Nike court, comparing £ and ﬁ, determined that the “stylization
of the letter was not so extreme or striking that when viewing the mark in their
entireties, the stylization overwhelms the underlying letter making it virtually un-
recognizable or subordinate to the overall design.” Nike, 85 U.S.P.Q.2d 1187, at
*12 See, e.g., In re Fisher Tool Co., Inc., 224 U.S.P.Q. 796 (TTAB 1984). The
reasoning from Nike is applicable here, as the present case is analogous to
Diamond Alkali, comparing Opposer’s more traditional depiction of a single letter

mark to Applicant’s highly stylized mark. Here, the stylization of the Opposer’s

PrATY
mark, \J_L” emphasizes its representation as an “H,” whereas Applicant’s mark

Qis a highly stylized design. This mirrors the court’s reasoning in Nike.
Opposer’s mark is reminiscent of a dumbbell, and of the letter H. In fact, to

further promote Opposer’s mark as indicative of an H, one of Opposer’s very few

apparel lines uses the Opposer’s mark in place of a letter H - “A.ﬁ.A.P. — As
Heavy As Possible.” Thus, giving Opposer’s mark a “sound” as discussed in Nike
and Diamond Alkali.

Therefore, genuine issues of material fact exist regarding the similarity of
the marks, and Opposer’s motion for summary judgment should be denied.

iii. The Lettering Style of Each Mark Is Substantially Dissimilar In
Appearance And Each Mark Exudes Its Own Distinct Commercial

Expression.

The overall commercial impressions created by Applicant’s mark and
Opposer’s mark are substantially different because unlike Opposer’s mark,

Applicant’s mark has no sound and bears minimal resemblence to the letter “H.”
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See Textron Inc. v. Maquinas Agricolas "Jacto" S.4, 215 U.S.P.Q. 162 (TTAB
1982) ("When letter marks are presented in a highly stylized form, so that they are
essentially design marks incapable of being pronounced or conveying any
inherent meaning, then differences in the lettering style and design may be
sufficient to prevent a likelihood of confusion ... similarity of appearance is
usually controlling [in such cases] and the decision will turn primarily on the

basis of the visual similarity of the marks.").

P

Opposer’s mark ‘\ﬁ_/' is heavy, thick, bulky, and aggressive overall. It is a
fitting representation of an H. Opposer’s mark has straight lines, consistent with
an H, and while it lacks the 90 degree angles, it is still strongly indicative of an H.
Additionally, Opposer’s stylized H is outlined such that it includes a boarder,

allowing for the use of contrasting colors.

In contrast, Applicant’s mark 9 bears minimal resemblence to the letter
H. Applicant’s mark is light, airy, sharp, and bat-like. Applicant’s mark seems
like two circles, a smaller circle and a larger one. Assuming, arguendo, that
Applicant’s mark is found to somewhat resemble the letter H, it must be

considered a substantially abstract representation of a H, just as the opposer’s

stylized “D” (0 in Diamond Alkali, supra.  Applicant’s mark utilizes
characteristics that are wholly inconsistent with those of an H — namely its
circular nature, using only curvature lines, as opposed to straight lines.
Additionally, Applicant’s mark is solid, lacking boarders or any type of outlining.
By looking at Applicant’s mark, one is hard pressed to associate the mark with the

letter H. Just like the “D” in Diamond Alkali, Applicant’s mark has no sound;

10
APPLICANT HYLETE’S REPLY MEMORANDUM IN OPPOSITION TO OPPOSER’S
MOTION FOR SUMMARY JUDGMENT



however, Opposer’s mark is intended to represent an H, as explained above in

“As Heavy As Possible.” The Applicant’s mark 9 — with its highly stylized

design elements — creates a distinct commercial impression that is substantially

PTArY
different from that of the Opposer’s mark ‘ﬂ,’

As such, the overall commercial impressions created by the two marks are
substantially different. Moreover, as shown above, there are many other
registrations for a stylized H logo in the International Class 025. In this instance,
Opposer’s stylized H is not inherently distinctive, and a consumer must look to
the particular stylization of the lettering in order to determine the source of the

goods or services on which the mark is used. In light of this, Applicant’s mark

P
9 is clearly dissimilar from Opposer’s mark ‘\ﬁ_/'

For these reasons, Applicant respectfully maintains that there are genuine
issues of material facts present due to the dramatic and readily apparent
dissimilarities between the two marks in their appearance and their overall
commercial impressions. Accordingly, there is no likelihood of confusion and
Opposer’s motion for summary judgment should be denied.

iv. Unsubstantiated Inquiries About Affiliation Between Marks Are Not
Sufficient Evidence of Any Actual Confusion.

Opposer’s reliance on a few consumer inquiries regarding the relationship
between Applicant and Opposer is conclusory, at best. This purported evidence of
actual confusion must be carefully scrutinized. Without direct testimony from
those involved, there may be insufficient evidence to ascertain what the

supposedly confused individuals were thinking, or what caused the purported
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confusion. Such evidence should be entitled to little or no weight since the
circumstances surrounding the alleged incidents of confusion are ambiguous or
unclear and direct testimony of individuals involved is absent. See Georgia
Pacific Corp. v. Great Plains Bag Co., 204 U.S.P.Q. 697, 614 F.2d 757, 761-762
(CCPA 1980): (“Actual confusion is entitled to great weight but only if properly
proven...such is not the case here”); Corporate Fitness Programs, Inc. v. Weider
Health and Fitness, Inc., 2 U.S.P.Q.2d 1682, 1691 (TTAB 1987) (finding third
party testimony as to the alleged incidents of actual use confusion of “little
probative value™), set aside on other grounds by Corporate Fitness Programs,
Inc. v. Weider Health and Fitness Inc., 7 U.S.P.Q.2d 1828 (TTAB 1988).
Additionally, inquiries about the relationship between an owner of a mark
and an alleged infringer do not amount to actual confusion. See Nora Beverages,
Inc. v. Perrier Group of America, Inc., 60 U.S.P.Q.2d 1038; 269 F.3d 114, (2d
Cir. 2001). Indeed, such inquiries are arguably premised upon a lack of confusion
between the products such as to inspire the inquiry itself. Id.; Miss Universe, L.P.,
LLLP v. Villegas, 93 U.S.P.Q.2d 1652, 672 F. Supp. 2d 575 (S.D. N.Y. 2009)
(Inquiries about affiliation are not evidence of confusion, citing the Nora
precedent.); see Gruner + Jahr USA Pub. v. Meredith Corp., 25 U.S.P.Q.2d 1520,
793 F. Supp. 1222, 1232 (S.D.N.Y.1992), aff'd by Gruner + Jahr USA Pub. v.
Meredith Corp., 26 U.S.P.Q.2d 1583, 991 F.2d 1072, 1080 (2d Cir.1993)
(customers' “inquir[ies] as to whether or not a relationship between plaintiff and
defendant existed” does not prove “that such persons assumed that plaintiff and

defendant were in any manner related”). Plaintiffs typically demonstrate actual
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confusion through the use of consumer surveys or polls or through evidence of “a
diversion of sales, damage to goodwill, or loss of control over reputation.” The
Sports Authority, Inc. v. Prime Hospitality Corp., 39 U.S.P.Q.2d 1511, 89 F.3d
955, 963 (2d Cir.1996); accord Frosty Treats Inc. v. Sony Computer
Entertainment America Inc., 75 U.S.P.Q.2d 1570, 426 F.3d 1001 (8th Cir. 2005)
(Evidence that over two years, five to ten people had asked a manager of plaintiff
whether plaintiff had sponsored the accused video game was only a “scintilla of
evidence” which did not prevent dismissal on summary judgment.).

Opposer has shown none of these things. Here, Opposer has provided and
relied solely on inquiries and general statements received from consumers. The
consumer inquiries cited by Opposer are not instances of action confusion, nor
could they be considered evidence of actual confusion. In fact, these inquiries are
arguably premised on a lack of confusion between the products such as to inspire
the inquiry. “Did you know a copy of your brand means that you succeed [. . .]”
Orlando Dec. Para 49. “How do you feel about Hylete athletics basically copying
your logo and name?” Id. These inquiries are not evidence of confusion, as each
of the inquirers clearly came to the conclusion that Applicant was not associated
with Opposer before commenting to Opposer.

Moreover, these inquiries are not caused by Opposer’s logo, but rather the
fact that Opposer’s brand name, “Hybrid Athletics” is descriptive. Thus, other
derivatives such as “Hybrid Athlete,” “Hybrid Training,” etc. used by numerous

other companies, leads a handful of Rob Orlando’s friends to perceive the
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potential for confusion and that Applicant somehow allegedly “copied” Orlando’s
brand. See Exhibit D (List of other companies using derivatives of “hybrid”).

Therefore, Opposer has not provided legitimate evidence of actual
confusion to weigh this factor in Opposer’s favor. Accordingly, there are genuine
issues of material fact as to whether this factor favors Opposer.

V. Similarity of Trade Channels

Both Applicant and Opposer sell their respective goods direct via their
own websites, which further destructs any argument that a consumer would
somehow go to Applicant’s site and believe he or she was at Opposer’s site. The
Opposer claims Robert Orlando is the face and underpinning to the brand and its
notoriety. Of course, there are no visual or written items that would remotely
relate to Orlando or Opposer’s company at Applicant’s website, HYLETE.com.

Applicant does not contest that the goods are similar; however, Opposer
has attempted to narrow the field of the relevant analysis for trade channels by
claiming that its target consumers are limited to the niche of CrossFit athletes.
CITE TO OPPOSER MSIJ. Applicant respectfully asserts that the Board look at
the likelihood of confusion between these two marks as applied to the goods
identified in the registration and the application, respectively. See Ocean Spray
Cranberries, Inc. v. Ocean Garden Products, Inc., 223 U.S.P.Q. 1027, *4 (TTAB
1984).

III. CONCLUSION
Opposer has not met its burden to demonstrate the absence of a material

issue of genuine fact such that summary judgment on the issue of likelihood of
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confusion between Opposer’s mark and Applicant’s mark is appropriate. To the
contrary, the evidence in the record overwhelmingly demonstrates that: (1) the
marks are entirely dissimilar in their appearance and overall commercial
impression; (2) there is no evidence of actual confusion; and (3) the trade
channels in which the sophisticated consumers encounter the two marks are not
likely to confuse a consumer into thinking that Applicant is affiliated with
Opposer.

Therefore, likelihood of confusion cannot be established as a matter of
fact, let alone as a matter of law. For the foregoing reasons, Applicant

respectfully requests that Opposer’s motion for summary judgment be denied.

DATE: April 3, 2015

By: /kyri tsircou/
Kyriacos Tsircou, Esq.
Attorneys for Applicant HYLETE, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on April 3, 2015, I have sent a copy of APPLICANT
HYLETE’S REPLY MEMORANDUM IN OPPOSITION TO OPPOSER’S
MOTION FOR SUMMARY JUDGMENT, pursuant to Fed. R. Civ. P. 26(a)(1),
to the foregoing, by electronic mail and U.S. Mail, First Class pre-paid postage,
to:

Wesley W. Whitmyer

St. Onge. Steward Johnston & Reens LLC
986 Bedford Street

Stamford, CT 06905

Tel. (203) 324-6155 Facsimile (203) 327-1096
Email:litigation@ssjr.com

/kyri tsircou/

Kyriacos Tsircou, Esq.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

HYBRID ATHLETICS, LLC,

Opposer, Opposition No. 91213057
V. :
HYLETE LLC,

Applicant.

DECLARATION OF KYRIACOS S. TSIRCOU
IN SUPPORT OF APPLICANT’S
OPPOSITION TO OPPOSER’S MOTION FOR SUMMARY JUDGMENT

I, Kyriacos S. Tsircou, declare:

1. I am an attorney at Tsircou Law, PC, 515 S. Flower Street, 36" Floor, Los
Angeles, CA 90071 and I am admitted to practice law in the State of California. I submit this
Declaration based upon my personal knowledge, information and belief and from review of the

documents and business records produced in this matter.

2. A true copy of Applicant’s 9 trademark serial number: 85/837,045, printed
from the USPTO database is attached hereto as Exhibit A.

3. A true and correct copy of Opposer Hybrid Athletics Objections and Responses to
Applicant’s First Set of Interrogatories is attached hereto as Exhibit B.

4. Applicant sets forth information regarding the popularity of Rob Orlando, Hybrid
Athletics, and Hylete in terms of Facebook “Likes.”

5. True and correct copies, retrieved at 11:35 AM, April 1, 2015, of the following
pages are included in Exhibit C:

(a) Official Facebook page of Rob Orlando.

(b)  Official Facebook page of Hybrid Athletics.



(c)

Official Facebook page of Hylete.

6. True and correct copies of the U.S. trademark registrations listed below covering

goods and services in International Class 025 and printed from the USPTO online database are

attached hereto as Exhibit D.

(a)

(b)

(©)

C)

(e)

®

(2

(h)

Registration No

Registration No

Registration No

Registration No

Registration No

Registration No

Registration No

Registration No

. 2406896

. 3630507

. 3554882

. 4696658

. 4214598

. 4447164

. 4499105

. 4080612

for 1C 025.

for IC 025.

for IC 025.

for IC 025.

for IC 025.

for IC 025.

for IC 025.

for IC 025.

Also attached as part of Exhibit D, are printouts of webpages from other

companies using derivatives of the phrase “hybrid” in relation to athletics and apparel.

7. I submit this Declaration in support of Applicant’s Opposition to Opposer's

Motion for Summary Judgment.

8. I declare under penalty of perjury the foregoing is true and correct.

Date: April 3, 2015

/



EXRHIBIT A



Trademark Electronic Search System (TESS)

Trademarks >Trademark Electronic Search System (TESS)

TESS was last updated on Wed Apr 1 03:21:48 EDT 2015

ress Howe | Newuser [ srructured J e Formflerowst o JSEARCH 06 | sorrow | newe |

Logout | Please logout when you are done to release system resources allocated for you.

Record 1 out of 1
(Use the "Back" button of the Internet Browser to return to TESS)

Word Mark H

Goods and Services IC 025. US 022 039. G & S: Athletic apparel, namely, shirts, pants, shorts, jackets, footwear, hats and caps.
FIRST USE: 20120409. FIRST USE IN COMMERCE: 20120409

Mark Drawing Code (3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

Design Search Code 26.01.02 - Circles, plain single line; Plain single line circles
26.01.13 - Circles, two (not concentric); Two circles

Serial Number 85837045
Filing Date January 30, 2013
Current Basis 1A

Original Filing Basis 1A
Published for
Opposition
International
Registration Number

Owner (APPLICANT) Hylete LLC LIMITED LIABILITY COMPANY CALIFORNIA 135 S. Sierra Ave., Unit 20 Solana
Beach CALIFORNIA 92075

Attorney of Record Kyriacos Tsircou

Description of Mark  Color is not claimed as a feature of the mark. The mark consists of stylized "H".
Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead Indicator  LIVE

ressvove] owusa Jomucrveo e Fom srovs o JSEARGH 06 | ~Tor—] “ver

June 18, 2013

1202272

| .HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4802:2a08dl.2.1[4/1/2015 10:54:31 AM]


http://www.uspto.gov/index.html
http://www.uspto.gov/index.html
http://www.uspto.gov/web/navaids/siteindx.htm
http://www.uspto.gov/main/sitesearch.htm
http://www.uspto.gov/main/faq/index.html
http://www.uspto.gov/main/glossary/index.html
http://www.uspto.gov/main/definitions.htm
http://www.uspto.gov/main/contacts.htm
http://www.uspto.gov/ebc/indexebc.html
http://www.uspto.gov/ebc/indexebc.html
http://www.uspto.gov/helpdesk/status/status.htm
http://www.uspto.gov/main/newsandnotices.htm
http://www.uspto.gov/web/menu/feedback.html
http://www.uspto.gov/main/trademarks.htm
http://tmsearch.uspto.gov/bin/gate.exe?f=tess&state=4802:2a08dl.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=searchss&state=4802:2a08dl.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=searchstr&state=4802:2a08dl.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=search&state=4802:2a08dl.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=brwsidx&state=4802:2a08dl.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=searchst&state=4802:2a08dl.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=help&state=4802:2a08dl.2.1
http://tsdr.uspto.gov/#caseNumber=85837045&caseType=SERIAL_NO&searchType=statusSearch
http://assignments.uspto.gov/assignments/q?db=tm&qt=sno&reel=&frame=&sno=85837045
http://ttabvue.uspto.gov/ttabvue/v?qs=85837045
http://tmsearch.uspto.gov/bin/gate.exe?f=tess&state=4802:2a08dl.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=searchss&state=4802:2a08dl.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=searchstr&state=4802:2a08dl.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=search&state=4802:2a08dl.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=brwsidx&state=4802:2a08dl.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=searchst&state=4802:2a08dl.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=help&state=4802:2a08dl.2.1
http://www.uspto.gov/
http://www.uspto.gov/web/navaids/siteindx.htm
http://www.uspto.gov/web/menu/search.html
http://www.uspto.gov/ebc/indexebc.html
http://www.uspto.gov/ebc/indexebc.html
http://www.uspto.gov/web/menu/feedback.html
http://www.uspto.gov/privact.jsp

Trademark Electronic Search System (TESS)

http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4802:2a08dl.2.1[4/1/2015 10:54:31 AM]



EXRHIBIT B



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

HYBRID ATHLETICS |, LLC,

Opposer, : Opposition No. 91213057
V.
HYLETE LLC,

Applicant.
Re: U.S. Trademark Application Serial No. 85/837,04% )

OPPOSERS OBJECTIONS AND RESPONSES TO
APPLICANT’S FIRST SET OF INTERROGATORIES

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practice, Opposer, Hybrid Athletics, LLC (“Opposergpbysel, hereby
objects and responds to Applicant, Hylete LLC.’s (“Applicarfiyst Set of Interrogatories,

dated January 24, 2014.

These respuses, while based on diligent exploration by Opposer and its counsel, reflect
only the current status of Opposer’s knowledge, understanding and belief respotitengatters
about which inquiry has been made. Discovery in this action is continuingoarsgquently,
Opposer may not yet fully understand the significance, information or factsy arad/ not have
yet discovered all relevant documents pertinent to these interrogaopesser reserves the right

to modify or supplement its responses.



Specific objections to each separate interrogatory are made on an ind»asisah
Opposer’s responses below. In addition to specific objections, Opposer nrékiesCentinuing
Objections ("Continuing Objections”) to the interrogatories. Theser@amgi Objections are
hereby incorporated by re