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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Pepsico Inc.

Granted to Date 10/02/2013

of previous

extension

Address 700 ANDERSON HILL ROAD
PURCHASE, NY 10577
UNITED STATES

Attorney Paul Reilly

information Baker Botts L.L.P.

30 Rockefeller Plaza, 45th FL.

New York, NY 10112-4498

UNITED STATES

paul.reilly@bakerbotts.com, lauren.emerson@bakerbotts.com,
NYTMDPT@bakerbotts.com Phone:(212) 408-2500

Applicant Information

Application No 85548096 Publication date 06/04/2013
Opposition Filing 10/01/2013 Opposition 10/02/2013
Date Period Ends

International NONE International NONE
Registration No. Registration Date

Applicant Nutritional Science Solutions Itd

145-157 ST JOHN STREET
LONDON EC1V 4PW,
UNITED KINGDOM

Goods/Services Affected by Opposition

Class 005.

All goods and services in the class are opposed, namely: Dietary supplement drink mixes; Dietary
supplemental drinks; Dietary supplemental drinks in the nature of vitamin and mineral beverages;
Dietary supplements for pets in the nature of a powdered drink mix; Electrolyte drinks for medical
purposes; Herbal drinks used to aid in sleep and relaxation; Herbal supplements for boosting energy,
promoting a healthy body, skin brain and heart; Highly caffeinated energy pills; Medicinal drinks;
Nutritional drinks for animals; Nutritional supplement energy bars; Nutritional supplement in the
nature of a nutrient-dense, protein-based drink mix; Nutritional supplements for boosting energy,
promoting a healthy body, skin brain and heart; Powdered fruit-flavored dietary supplement drink mix;
Powdered nutritional supplement drink mix; Powdered nutritional supplement drink mix and
concentrate; Soy protein for use as a nutritional supplement in various powdered and ready-to-drink
beverages; Vegan protein for use as a nutritional supplement in ready-to-drink beverages

Class 032.

All goods and services in the class are opposed, namely: Aloe vera drinks; Aromatized beverages
based on fruit, protein, cordial, sugar and other fluid nutrients, namely, carbohydrates drinks for use



http://estta.uspto.gov

as a food fillers; Aromatized beverages based on fruit, protein, cordial, sugar and other fluid nutrients,
namely, protein drinks for use as a food fillers and not for use as a meal replacement; Beauty
beverages, namely, fruit juices and energy drinks containing nutritional supplements; Bottled drinking
water; Coffee-flavored soft drink; Concentrates and powders used in the preparation of energy drinks
and fruit-flavored beverages; Concentrates for making fruit drinks; Concentrates, syrups or powders
for making soft drinks or tea-flavored beverages; Concentrates, syrups or powders used in the
preparation of sports and energy drinks; Distilled drinking water; Drinking water; Drinking water with
vitamins; Drinking waters; Energy drinks; Energy drinks enhanced with vitamins, minerals, amino
acids and herbal extracts; Frozen fruit drinks; Fruit drinks; Fruit drinks and fruit juices; Fruit drinks and
juices; Fruit juices and fruit drinks; Guarana drinks; Isotonic drinks; Isotonic non-alcoholic drinks;
Non-alcoholic drinks, namely, energy shots; Pop; Powders used in the preparation of isotonic sports
drinks and sports beverages; non-alcoholic fruit juice beverages, vegetable juices, vegetable-fruit
juices and smoothies; Purified bottled drinking water; Soft drinks, namely, carbonated energy drinks
and Sports drinks; Sports drinks containing electrolytes; Sports drinks enhanced with vitamins,
minerals, amino acids and herbal extracts; Sports drinks, namely, energy drinks; Sports drinks,
namely, performance drinks; Sports drinks, namely, recovery drinks; Syrups for making fruit-flavored
drinks; Syrups for making soft drinks; Vegetable drinks

Grounds for Opposition

Priority and likelihood of confusion Trademark Act section 2(d)

Dilution Trademark Act section 43(c)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration | 824151 Application Date 09/09/1966

No.

Registration Date | 02/14/1967 Foreign Priority NONE
Date

Word Mark PEPSI-COLA

Design Mark

Description of NONE

Mark

Goods/Services

Class U045 (International Class 032). First use: First Use: 1898/00/00 First Use

In Commerce: 1898/00/00

SOFT DRINKS AND SYRUPS AND CONCENTRATES FOR THE

PREPARATION THEREOF

U.S. Registration | 824150 Application Date 09/09/1966

No.

Registration Date | 02/14/1967 Foreign Priority NONE
Date

Word Mark PEPSI

Design Mark

Description of NONE

Mark

Goods/Services

Class U045 (International Class 032). First use: First Use: 1911/11/21 First Use

In Commerce: 1911/11/21

SOFT DRINKS AND SYRUPS AND CONCENTRATES FOR THE

PREPARATION THEREOF

U.S. Registration | 3659286 Application Date 10/06/2008
No.
Registration Date | 07/21/2009 Foreign Priority NONE




Date

Word Mark

PEPSI

Design Mark

Description of
Mark

The mark consists of the word "PEPSI" in a stylized format.

Goods/Services

Class 032. First use: First Use: 2008/12/00 First Use In Commerce: 2008/12/00

Concentrates, syrups or powders used in the preparation of soft drinks; Soft
drinks

U.S. Registration | 3674350 Application Date 10/06/2008

No.

Registration Date | 08/25/2009 Foreign Priority NONE
Date

Word Mark PEPSI

Design Mark

Description of
Mark

The mark consists of the word "PEPSI" in white vertical stylized letters above a
globe device containing three fields; the first field is red, the second field is
white, the third field is blue, and a white border surrounds the globe device. The
black in the drawing represents background color and/or transparent areas and
is not a part of the mark.

Goods/Services

Class 032. First use: First Use: 2008/12/00 First Use In Commerce: 2008/12/00
Soft drinks

U.S. Registration | 3684303 Application Date 10/06/2008

No.

Registration Date | 09/15/2009 Foreign Priority NONE
Date

Word Mark PEPSI

Design Mark

Description of
Mark

The mark consists of the word "PEPSI" in vertical stylized letters and a globe
device containing three fields whereby the middle field divides the globe and the
globe device is surrounded by a border.

Goods/Services

Class 032. First use: First Use: 2008/12/00 First Use In Commerce: 2008/12/00
Soft drinks

U.S. Registration | 3684304 Application Date 10/06/2008

No.

Registration Date | 09/15/2009 Foreign Priority NONE
Date

Word Mark PEPSI

Design Mark

Description of
Mark

The mark consists of the word "PEPSI" in white stylized letters and a globe
device containing three fields; the first field is red, the second field is white, the
third field is blue, and a white border surrounds the globe device. The black in
the drawing represents background and/or transparent areas and is not part of
the mark.

Goods/Services

Class 032. First use: First Use: 2008/12/00 First Use In Commerce: 2008/12/00
Soft drinks

U.S. Registration
No.

3684305 Application Date 10/06/2008




Registration Date | 09/15/2009 Foreign Priority NONE
Date

Word Mark PEPSI

Design Mark

Description of
Mark

The mark consists of the word "PEPSI" in stylized letters and a globe device
containing three fields whereby the middle field divides the globe and the globe
device is surrounded by a border.

Goods/Services

Class 032. First use: First Use: 2008/12/00 First Use In Commerce: 2008/12/00
Soft drinks

U.S. Registration | 3681394 Application Date 11/24/2008

No.

Registration Date | 09/08/2009 Foreign Priority NONE
Date

Word Mark PEPSI

Design Mark

Description of
Mark

The mark consists of a globe device containing three fields whereby the middle
field divides the globe and beneath the globe device is the word "PEPSI" in
stylized letters.

Goods/Services

Class 032. First use: First Use: 2009/03/02 First Use In Commerce: 2009/03/02
Soft drinks

U.S. Registration | 3774833 Application Date 10/29/2009

No.

Registration Date | 04/13/2010 Foreign Priority NONE
Date

Word Mark PEPSI

Design Mark

Description of
Mark

The mark consists of A GLOBE DEVICE CONTAINING THREE FIELDS; THE
FIRST FIELD IS RED, THE SECOND FIELD IS WHITE, THE THIRD FIELD IS
BLUE, AND A WHITE BORDER SURROUNDS THE GLOBE DEVICE.
UNDERNEATH THE GLOBE IS THE WORD "PEPSI" IN WHITE VERTICAL
STYLIZED LETTERS. THE ENTIRE MARK IS ON A DARK BLUE
BACKGROUND.

Goods/Services

Class 032. First use: First Use: 2008/12/00 First Use In Commerce: 2008/12/00
Soft drinks

U.S. Registration | 3140551 Application Date 08/31/2005

No.

Registration Date | 09/05/2006 Foreign Priority NONE
Date

Word Mark PEPSI VANILLA

Design Mark

Description of
Mark

NONE

Goods/Services

Class 003. First use: First Use: 2006/03/00 First Use In Commerce: 2006/03/00
Lip balm; lip gloss

U.S. Registration
No.

3140552 Application Date 08/31/2005




Registration Date | 09/05/2006 Foreign Priority NONE
Date

Word Mark PEPSI WILD CHERRY

Design Mark

Description of
Mark

NONE

Goods/Services

Class 003. First use: First Use: 2006/03/00 First Use In Commerce: 2006/03/00
Lip balm; Lip gloss

U.S. Registration | 2845054 Application Date 10/17/2003

No.

Registration Date | 05/25/2004 Foreign Priority NONE
Date

Word Mark PEPSI

Design Mark

Description of NONE

Mark

Goods/Services

Class 018. First use: First Use: 2003/04/00 First Use In Commerce: 2003/04/00

[BACKPACKS,] SPORTS DUFFEL BAGS [, GOLF UMBRELLAS, PATIO
UMBRELLAS, LUGGAGE TAGS]

Class 020. First use: First Use: 2003/04/00 First Use In Commerce: 2003/04/00
[ PORTABLE CHAIRS, INFLATABLE CHAIRS, STADIUM CUSHIONS ]
Class 021. First use: First Use: 2003/04/00 First Use In Commerce: 2003/04/00

[ SPORTS BOTTLES SOLD EMPTY, PORTABLE BEVERAGE COOLERS,
BOTTLE OPENERS]

Class 025. First use: First Use: 2003/04/00 First Use In Commerce: 2003/04/00

CLOTHING, NAMELY,[ JACKETS,] KNIT SHIRTS [, SWEATSHIRTS, T-
SHIRTS, CAPS]

Class 028. First use: First Use: 2003/04/00 First Use In Commerce: 2003/04/00

[ GOLF BALLS, GOLF TEES, TOY FLYING SAUCERS FOR TOSS GAMES,
SOCCER BALLS, BALLOONS, YO-YO0S, BOUNCING BALLS ]

U.S. Registration | 2354103 Application Date 07/09/1998

No.

Registration Date | 05/30/2000 Foreign Priority NONE
Date

Word Mark PEPSI CENTER

Design Mark

Description of
Mark

NONE

Goods/Services Class 041. First use: First Use: 1999/10/00 First Use In Commerce: 1999/10/00
Operation of a sports, entertainment, convention and exhibition arena, and
production of sports and entertainment events for public exhibition and television
and radio broadcast
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Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by Overnight Courier on this date.

Signature /sl Paul J. Reilly
Name Paul J. Reilly
Date 10/01/2013




INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

INTHE MATTER OF APPLICATION

Mark : ENERGY PEP
Applicant . Nutritional Science Solutions Ltd
Serial No. : 85/548,096
Filed . February 21, 2012
Published in
the Official Gazette : June 4, 2013
X
PEPSICO, ING
Opposer, : Opposition No.
V.
NUTRITIONAL SCIENCE SOLUTIONS LTD,
Applicant. :
X

NOTICE OF OPPOSITION

Opposer, PepsiCo, Inc. (“PepsiCo” or “Opposer)Nath Carolina corporation having a
place of business at 700 Andersoiil lRoad, PurchaséNew York 10577, believes that it will be
damaged by the registration of United States TraualkApplication Seal No. 85/548,096filed
on February 21, 2012 the name of Nutritional Science Solutions Litdr@nafter “Applicant”)
for the alleged mark ENERGY PEP based on an imdertt use the mark on or in connection
with goods in International Class 5 affass 32 and, having been previously granted an

extension of time to oppose, hereby opposes tegding application.

The specific grouds for this opposion are as follows:



1. PepsiCo, through its predecessors in interest, lkeas lengaged in the beverage
business for over 100 years and has become weliaandably knowno members of the public,
as well asto members ofthe beverage industry, for quality beverage productd eslated
services. It owns a portfolio of brands that idgntarbonated soft drinks, juices and juice
drinks, ready-to-drink teas and coffee drinks,osat sports drinks, bottled water and enhanced
waters,and related producend serices.

2. For over a century, Pepsi@as usedhe mark PEPSI in connection with various
beverageand othemproducts,as well as advertising, marketing, sales and primmak services
to authorizedottlersandindependent distributornd retailers of those products.

3. Since longprior to the filing date ofthe application-at-issue, PEPSI has been
identified with Opposer and hasppearedon a tremendous amount of product packaging,
advertising, in-store displaycks,signagepoint-of purchase material, etc. Further, PepsiCo has
for many years used its PEPSI brand in a distiacsitylization and often in white on a blue
background.

4. Opposer's PEPSI productsre marketed and soldn vast quantities on a
nationwide basis, supported by marhundredsof millions of dollars of advertising and
promotion each year. Opposer's products are soklnnostevery supermarket in the United
States as well as in mass merchandise stores, ausmeonvenience stores, vending machines,
and othepoutlets

5. The extensive commerdiaacceptance and successnudiny of Opposer's PEPSI
productsfor over 100 years is due in large meastodéhesubstantial advertising and marketing
efforts of PepsiCo. Such efforts have included the use obdéks and artists to advanead

promote the products. Opposer hasyinlye of such usageadvertising and promotiotuilt up



a very high level of consumer and trade rectogm symbolized by its mark PEPSI and variants.
Retail sales obeverageproducts marketed undépposer'smark PEPSI and vari&é in the
United States alone have exceeded many billiom®ltdrs.

6. PepsiCo's use of tmeark PEPSI and variantdso extends beyond beverages, per
se, and includes other products and services. ethder severayears now, PepsiCo has been
marketing and selling clothing, drinking vesselsjluellas, duffel bagslip balm axd other
products under the mark PEPSI. PepsiCo also orggnimarkets, promotes and sponsors
entertainment and sporting events. PEPSI alsosspsrsporting and entertainment facilities,
such as the PEPSI CENTER in Denveolorado.

7. PepsiCo alsmaintains atrong and innovate internet presence through which it
markets advertises and promotes manytbé foregoing PEPSI products and services, among
others. PepsiCo’s  websites  include, without Ilinm@t PEPSI.COM and
REFRESHEVERYTHING.COMwhich are operational twenfpur hours a day, seven days a
week PepsiCo also maintains a Faceb@algeand YouTube Channel dedicated to promoting
thePEPSIbrand.

8. Due to such widespread, voluminous and contisumlvetising, sale, use and
promotion of soft drinks ancklatedproducts and services under or in cotimecwith Opposer’s
PEPSI marks and variants for decades, these mavksrot only aagired substantial public and
consumer recognition throughout thaited States, but have also enjoyed valuable goodwill, and
become famous, solelygsifying Opposer as the source of products and sexdthigh quality.

9. In addition to its prior commoraw rights in the marks PEPSI and variants,

Opposer is also the owner of over 90 live UnitegeSttrademark and service mark applications



and registrations, each of which incorporate thegiation PEPSor variants thereof, including,

but not limited to, the followng:

MARK REG. REG. DATE |FIRST USE | IDENTIFICATION OF
NO. DATE GOODS

PEPSI-COLA 82415 Feb. 14, 1967 | 1898 Soft drinks and syrups
concentrates for the
preparatiorthereof

PEPSI 824150 Feb. 14,1967  Nov. 21,19Soft drinks and syrups and
concentrates for the
preparation thereof

PEPSI (Stylized) | 3659286 | July 21,2009 | Dec. 2008 Concentrates, syrups or
powders used in the
preparation of soft drinks;
Soft drinks

PEPSI & Design | 3674350| Aug. 25,2009 Dec. 2008 Gariks

PEPSI & Design | 3684303 | Seft6, 2009 | Dec. 2008 Soft drinks

PEPSI & Design | 3684304| Sept. 15, 2009 Dec. 2008 t dBimks

PEPSI & Design | 3684305| Sept., 009 | Dec. 2008 Soft drinks

PEPSI & Design | 3681394| fe8, 2009 Mar. 2, 2009 | Soft drinks

PEPSI & Design | 374833 | Apr. 13,2010 | Dec. 2008 Soft drinks

PEPSI VANILLA | 3140551 | Sept. 5, 2006 Mar. 2006 Ledrb; lip gloss

PEPSI WILD 3140552 | Sept. 5, 2006 Mar. 2006 Lip balm; lip gloss

CHERRY

PEPSI & Design | 2845054 | May 25, 2004  Apr. 2003 Spdtiffel bags; clothing
namely, knit shirts

PEPSI CENTER | 2354103| May 30,2000 Oct. 1999 Operati a sports,

entertainment, convention
and exhibition arena, and
production of sports and
entertainment events for
public exhibition and
television and radio
broadcast

10.

effect, uncancelled and unrevoked, and serve ateeee of Opposerexclusve rightto use

and

Opposer's registrations for theserkmsaare valid, subsisting, in full force and

suwch marksin commerce on min connection with ie goods or services identified in the

registrations, asrpvided by Sec¢on 33(a) ofthe United States Trademark (Lanham) Ak,

U.SC. §1115(a) Further manyof Opposer's registrains have become incontestable pursuant

4



to Section 15 bthe Lanham Act, 15 U.S.C. 8065. Herenafter PepsiCo's foregoing marks,
including those regstered and/orusel in commerce, are referred to inddually and/or
colecively as the “PEPISViarks”, unless therwise specifid.

11. Use 6the PEPSI Marks has been continuous and they haveera abandoned.
As a result of the long, extensive and widesprese] adversing, promotion and registration of
the PEPSI Marks on and in assoaativith PepsiCo's various goods and services, includiag,
not limited to, various beverage products, consgni@ave become accustomed to associating
marks consisting of or cbaining theterm “PEPSI” with a single source, that is, PepsiCo

12, In view of such suliantial usage, the PEPSI Markscluding FEPSI, became
famous long prior to the filing date of the applioa at issue. rideed, the PEPSI brand is one of
the most renowned brands in the United Statesesepimg assets of enormous goodwill and of
inestimable value to PepsiCo.

13. On irformation and beétf, on February 21, 2012, Applidamutritional Science
Solutions Ltd,a United Kingdom Limited Liability Company havingpéace of business at 145-
157 St John Street, London EC1V 4PW United Kingdamd no offices, places of business,
licensees, agents, representatives or relatecepartithe United Statefiled Application Seal
No. 85/548,0960 regster ENERGY PE and Designbased on an intent to use the alleged mark
in connection with Dietary supplement drink mixes; Dietary supplememtanks; Dietary
supplemental drinks in the nature of vitamin ancheral beverages; Dietary supplements for
pets in the nature of a powdered drink mix; Eldgteo drinks for medical purposes; Herbal
drinks used to aid in sleep and relaxation; Hesl@iplements for boosting energy, promoting a
healthy body, skin brain and heart; Highly caffégtaenergy pills; Medicinal drinks; Nutritional

drinks for animals; Nutritional supplement energydy Nutritional supplement in the nature of a



nutrient-dense, protein-based drink mix; Nutritibsapplements for boosting energy, promoting
a healthy body, skin brain and heart; Powdered-fltavored dietary supplement drink mix;
Powdered nutritional supplement drink mix; Powderedritional supplement drink mix and
concentrate; Soy protein for use as a nutritionglptement in various powdered and ready-to-
drink beverages; Vegan protein for use as a noiali supplement in ready-to-drink beverages”
in International Class 5, and “Aloe vera drinksppfatized beverages based on fruit, protein,
cordial, sugar and other fluid nutrients, namelbohydrates drinks for use as a food fillers;
Aromatized beverages based on fruit, protein, ebrdiugar and other fluid nutrients, namely,
protein drinks for use as a food fillers and natdse as a meal replacement; Beauty beverages,
namely, fruit juices and energy drinks containinggritional supplements; Bottled drinking
water; Coffee-flavored soft drink; Concentrates gogvders used in the preparation of energy
drinks and fruit-flavored beverages; Concentrateésnaking fruit drinks; Concentrates, syrups
or powders for making soft drinks or tea-flavorezl/érages; Concentrates, syrups or powders
used in the preparation of sports and energy dribkstilled drinking water; Drinking water;
Drinking water with vitamins; Drinking waters; Emgr drinks; Energy drinks enhanced with
vitamins, minerals, amino acids and herbal extraatszen fruit drinks; Fruit drinks; Fruit drinks
and fruit juices; Fruit drinks and juices; Fruiiges and fruit drinks; Guarana drinks; Isotonic
drinks; Isotonic non-alcoholic drinks; Non-alcolwtirinks, namely, energy shots; Pop; Powders
used in the preparation of isotonic sports drinkd sports beverages; non-alcoholic fruit juice
beverages, vegetable juices, vegetable-fruit jui@ed smoothies; Purified bottled drinking
water; Soft drinks, namely, carbonated energy drisnkd Sports drinks; Sports drinks containing
electrolytes; Sports drinks enhanced with vitammgjerals, amino acids and herbal extracts;

Sports drinks, namely, energy drinks; Sports drimienely, performance drinks; Sports drinks,



namely, recovery drinks; Syrups for making fruavbred drinks; Syrups for making soft drinks;
Vegetable drinks” in International Class 32.

14. Registration of Apptant's alleged mark, hch is the subject of the application-
in-opposition, is barred by the piisions of Setion 2(d) of the Trademark Act of 1946 because
the said mark consists of or comprises a mark whicresembles Opposer's PEPSI Marks which
have been in use and are also the subject of ggistations or previously filed applications to
registe marks in the United States Patent and Trademarké)fas to be likely, en used in
connedtion with the alleged products of the Applicamtcause confusion, mistake or deception.

15. Opposer has prity over Applicant because Opposer's use, apptinafiling
dates and/oregstraion dates for the PEPSI Marks precelle Applicant's filing date for its
application at issuand/or anyalleged date of first usef Applicant's purported mark which is
the subject of the application-in-opposition.

16.  Applicant's alleged mark ENERGY PEP and Desigmch is the subject of the
application-in-opposition, and Opposer's PEPSI daike similar. For example, the dominant
element in the applied for mark is PEP which appeaarwhite stylized letters on a blue
background which is very much like the PEPSI Mark information and belief, the products
in connedibn with which Applicant's allegecharkis intended to be used or applied for dhe
goods/services in connectiovith which Opposer's PEPSI Marks asgisteredand/or used are
similar, complementary and/or related.

17. Accordingdy, Applicant'sallegedmark shown in the application-in-opposition so
resembles Opposer's foregoing and previously usdbraregisteredPEPSI Marks,ncluding
PEPSI, as to be likely toauseconfusion,to cause mistake or to deceive with consequent injury

to Opposer. The likelihood otonfusion, mistake or deception that would also arise from



concurrent use and registrationtbe applied for mark ENERGY PEP with Opposer's ase
registration of its PEPSWarksis that(a) persons are likely to believieat Applicant's produts
havetheir sourcein Opposeror (b) that Applicant and its products are a version of Oppsser
marks or are in someway legitimately connected oaffiliated with, sponsored, approved,
endorsed or licensday Opposemwhen,in fact, theyare not.

18. In view of the foregoing, registratioof Applicant's alleged mark ENERGY PEP,
which is the subject of the application-in-oppasiti is barred from registration because
consists of ocomprisesa markwhich so resembles PepsiCo's previously used amdpstered
PEPSI Marks, as to be likely, when used in connection with the allegesdducts of the
Applicant,to cause confusion, mistake or decep.

19. Further, Opposer's inherently distinctiveP8I Marks, including PEPSI, became
famous prior to the filing date of Applicant's &ippation-in-opposition and/or any claimed date
of first use by Applicant of the alleged makownin U.S. Application Serial No. 85/548,096
Registrdion and use of Applicant's alleged mark would kkelilute Opposer's famous and
inherently distinctive PEPSI Marks in vagion of 15 US.C. § 1125(c). Accordingly,
Applicant's allegednark ENERGY PEP is not entitled to registration unte U.S.C. § 1052(f)
and Section 13 of the Lanham At U.S.C. § 1063.

20. PepeCo will be damaged by the issuance of a regigin sought by Applicant
within the meanig of 15 U.SC. § 1063 because such isgation would support and assist
Applicant in the confusing, misldmg, deceptive and/or dilutive use of Applicantleged
ENERGY PEP mark, and would give color of exclusst&tutory rights to Applicant in efation

and derogation of the prior and superior right®epsiCo.



WHEREFORE, Opposer prays that this opposition be sustained in its favor, that

repistration be denied to Applicant on its Application Serial No. 85/548,096 and that the Board

grant all further relief to Opposer that is necessary and just in these circumstances.

Dated: October 1, 2013

Respectfully submitted,

BAKER BOTTS L.L.P.

P
Paul J. Reilly
Lauren B, Emerson
30 Rockefeller Plaza, 45th Floor
New York, New York 10112-4408
Tele: (212) 408-2500
Fax: (212) 408-2501




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing, NOTICE OF OPPOSITION, was served on
Applicant at the correspondence address of record via overnight courier, in an envelope with
sufficient postage addressed to:

Steve Smith

Principal

Nutritional Science Solutions Ltd.
145-157 St. John Street

London EC1V4PW

United Kingdom

on October 1, 2013 By: P
Lauren B. Emerson
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