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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

RYAN LESTER, Opposition No. 91212665
Opposer, Serial No. 85/804,778
V. Mark: NAPSTER
RHAPSODY INTERNATIONAL INC., APPLICANT'SMOTION TO SUSPEND
OPPOSITION PROCEEDING PENDING
Applicant. OUTCOME OF CIVIL ACTION

United States Patent and Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

Pursuant to 37 C.F.R. § 2.117, Applicant Rhapsody International Inc. (* Rhapsody™)
hereby requests that the above-captioned opposition proceeding be suspended pending
disposition of acivil action now pending in the United States District Court for the Northern
District of California. That action, Rhapsody International Inc. v. Lester, et al., N.D. Cal. Case
No. CV13-5489 CRB, isreferred to as the “ Civil Action.”

Rhapsody has applied for federal registration of the mark NAPSTER depicted in
Application Serial No. 85/804,778, which is the subject of this opposition proceeding.
Rhapsody’ s rights in the NAPSTER trademark date back at least to 2003, and Rhapsody has
federal registrations for the mark dating back to 2004. Notwithstanding Rhapsody’ s prior rights,

the opposer in this proceeding, Ryan Lester (“Lester”), filed an application in September 2013 to

register the mark NAPSTER.FM (Application Serial No. 86/069,735). On January 7, 2014, the




U.S. Patent and Trademark Office issued an Office Action with regard to Lester’ s trademark
application, refusing to register NAPSTER.FM based on likelihood of confusion with
Rhapsody’ s NAPSTER trademark. Lester hasfiled this Notice of Opposition to Rhapsody’s
application to register NAPSTER, alleging, among other things, that Rhapsody’s NAPSTER
trademark is confusingly similar to NAPSTER.FM.

On November 26, 2013, Rhapsody filed the Civil Action, alleging, among other things,
that Lester’s use of NAPSTER.FM is confusingly similar to, infringes and dilutes Rhapsody’ s
NAPSTER trademark. On January 24, 2014, Rhapsody filed a First Amended Complaint in the
Civil Action. A copy of Rhapsody’ s First Amended Complaint with exhibitsis attached to this
motion.

Lester and his company Napster.fm, LLC, also named as a defendant in the Civil Action,
filed motions to dismiss the Civil Action or in the aternative, to transfer the Civil Action to the
Eastern District of Virginia. Those motions were denied on February 21, 2014.

Applicable trademark rules allow this Board to suspend a proceeding if it becomes aware
of apending civil action that may have a bearing on or be potentially dispositive of the Board
proceeding. 37 C.F.R. § 2.117; see Black Box Corp. v. Better Box Communications Ltd., Opp.
No. 107,800, 2002 WL 484956, at *2 (TTAB 2002) (“It isthe policy of the Board to suspend
proceedings when the parties are involved in acivil action which may be dispositive of or have a
bearing on the Board case.”); TBMP 8§ 510.02(a) (citing cases). The civil action “does not have
to be dispositive of the Board proceeding to warrant suspension, it need only have a bearing on
the issues before the Board.” New Orleans Louisiana Saints LLC v. Who Dat?, Inc., 99

U.S.P.Q.2d 1550 (TTAB 2011). Thus, “It is standard procedure for the Trademark Board to stay




administrative proceedings pending the outcome of court litigation between the same parties
involving related issues.” 6 McCarthy on Trademarks and Unfair Competition 8 23.47.

In particular, the Board will suspend an opposition or cancellation proceeding where a
civil action is pending that involves use and/or registration of the same trademark that is at issue
in the Board proceeding. Thisis because adistrict court decision “may be binding on the Board
whereas a determination by the Board as to a defendant’ s right to obtain or retain aregistration
would not be binding or res judicata in respect to the proceeding pending before the court.” New
Orleans, supra (citation omitted). For example, a court’ s finding on trademark infringement
“may dispose of the likelihood of confusion claim before the Board. If the court enjoins
applicant’ s use of its marks, applicant will be unable to maintain the registration or application
which are the subject of the Board proceeding.” Arcadia Group Brands Ltd. v. Sudio Moderna
SA, Opp. No. 91169226, 2011 WL 3218630 (TTAB Jan. 6, 2011). Even where the partiesarein
reverse positions in the Board and court proceedings, suspension is warranted because the court
decision would, at a minimum, have a bearing on the Board proceedings. New Orleans, supra.

Moreover, suspension also avoids any risk of “duplication of effort and possible
inconsistency in result,” Arcadia Group Brands, supra, and promotes prompt adjudication of the
plaintiff’sinfringement claims. See Goya Foods, Inc. v. Tropicana Products, Inc., 846 F.2d 848,
853-54 (2d Cir. 1988) (where “adistrict court suit concerns infringement, the interest in prompt
adjudication far outweighs the value of having the views of the PTO... [Litigant] is entitled to
have the infringement issue resolved promptly so that it may conduct its business affairsin
accordance with the court’ s determination of itsrights.”).

Here, the outcome of the Civil Action clearly will have a bearing on or be dispositive of

the instant opposition proceeding. Rhapsody alleges in the Civil Action that NAPSTER.FM is




confusingly similar to NAPSTER and that Lester’s use of NAPSTER.FM infringes and dilutes
its NAPSTER trademark. Rhapsody has asked the district court to enjoin Lester’s use of
NAPSTER.FM. At the sametime, Lester claimsin his Notice of Opposition that Rhapsody’ s use
of its NAPSTER mark will confuse consumers, aleging, “[Rhapsody’ s] NAPSTER mark so
resembles [Lester’s] NAPSTER.FM mark and the goods/services thereof asto likely [sic], when
used in connection with the services set forth in [Rhapsody’ s| Application, to cause confusion, or
to cause mistake, or to deceive.”

Thus, the outcome of the Civil Action will, at a minimum, have a bearing on this
opposition proceeding. Under these circumstances, the Board routinely suspends its pending
proceeding. See, e.g., PHC, Inc. v. Pioneer Healthcare, Inc., 75 F.3d 75, 80-81 (1st Cir. 1996)
(noting that the TTAB had suspended its proceedings even though the federal court action was
filed after the TTAB proceedings began); Cornerstone Sys., Inc. v. Cornerstone Logistics USA
L.P., Case No. 09-2361, 2010 WL 2594296, at *2 (W.D. Tenn. June 23, 2010) (“the TTAB
regularly staysits proceedings until related district court actions conclude”). Rhapsody
respectfully requests that the Board do so here, and that this proceeding be suspended pending

disposition of the Civil Action.

Respectfully submitted,
KILPATRICK TOWNSEND & STOCKTON LLP

Dated: February 21, 2014 By: /9 Gial. Cincone
GIA L. CINCONE
Attorneys for Applicant
RHAPSODY INTERNATIONAL INC.




CERTIFICATE OF SERVICE

| hereby certify that on February 21, 2014, | caused the foregoing MOTION TO
SUSPEND OPPOSITION PROCEEDING PENDING OUTCOME OF CIVIL ACTION to
be served by United States mail, postage prepaid, in an envelope addressed to:
Carl I. Brundidge
Brundidge and Stanger PC

2318 Mill Road, Suite 1020
Alexandrig, VA 22314

Dated: February 21, 2014 /g Linda Tan
LindaTan
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San Francisco, California 94111

Telephone: (415) 576-0200

Facsimile: (415) 576-0300
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UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

RHAPSODY INTERNATIONAL INC.,
Plaintiff,
V.
RYAN LESTER and NAPSTER.FM, LLC,

Defendants.

Case No. 3:13-cv-05489-CRB

FIRST AMENDED COMPLAINT
FOR TRADEMARK
INFRINGEMENT, DILUTION,
CYBERSQUATTING, AND UNFAIR
COMPETITION (INJUNCTIVE
RELIEF SOUGHT)

JURY TRIAL DEMAND

Plaintiff Rhapsody International Inc. (“Rhapsody”) complains against defendants Ryan Lester

and Napster.fm, LLC as follows:

PRELIMINARY STATEMENT

1. Rhapsody is the owner of the famous NAPSTER® trademark. The original Napster

service is well known as a pioneer in the field of music file sharing services. After its early years in

the peer-to-peer file sharing business, the Napster brand was acquired and put to use as the face of a

fully licensed subscription music service. Napster’s then-owners invested millions of dollars and

considerable energy to grow and protect the Napster brand as a legitimate force in the music industry.

The investment paid off, and over the next several years Napster acquired several hundred thousand

loyal subscribers.

FIRST AMENDED COMPLAINT

Rhapsody Int’l Inc. v. Lester, et al.
Case No. 3:13-cv-05489-CRB
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2. In 2011 Rhapsody acquired the Napster business, NAPSTER® trademarks and
associated goodwill to integrate with its own paid music subscription service. Rhapsody operates its
own Rhapsody-branded music service in addition to its operations of the revitalized Napster service.
Rhapsody takes pride in operating both licensed music services that respect the intellectual property
rights of artists, publishers, and record labels. Rhapsody has continued its use of the NAPSTER®
mark and owns a number of federal trademark registrations for the mark, including several that have
become incontestable.

3. In April 2013, Rhapsody discovered that an individual named Ryan Lester, through his

company Napster.fm, LLC, was operating a music service branded as “Napster.fm” (www.napster.fm)

which, according to Lester, pulls its content from YouTube. Rhapsody immediately contacted Lester
and asked that he cease and desist his infringement of the NAPSTER® trademark. After receiving
Rhapsody’s letter and accompanying trademark registrations, Lester agreed that Rhapsody’s request
was fair and rebranded his service “Peer.fm” (www.peer.fm).

4, If Lester had adhered to the April 2013 arrangement, this case would not be necessary.
But instead of trying to build a brand of his own, Lester demanded over three quarters of a million
dollars from Rhapsody for his poached domain. When that effort failed, Lester did an about-face, and
contrary to his stated promise, he re-launched the Napster.fm site and resumed his infringing and
diluting use of the NAPSTER® mark. To make matters worse, Lester then tried to appropriate the
goodwill associated with the NAPSTER® mark for himself by filing an application to register
“Napster.fm.” Moreover, despite Rhapsody’s unquestionable prior rights to the NAPSTER®
trademark in the field of music services, Lester has opposed Rhapsody’s pending application for
NAPSTER® (which builds on Rhapsody’s prior use and incontestable registration of its mark),
claiming — without a trace of irony — that it will cause confusion with his nascent Napster.fm service.

5. Thus, it has now become clear that Lester and Napster.fm, LLC intend to continue their
infringing conduct. Accordingly, Rhapsody is filing this complaint stating claims under federal and

California law for violation of its trademark rights, unfair competition, and unfair business practices.

FIRST AMENDED COMPLAINT -2- Rhapsody Int’l Inc. v. Lester, et al.
Case No. 3:13-cv-05489-CRB
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JURISDICTION, VENUE AND INTRA-DISTRICT ASSIGNMENT

6. Rhapsody’s first, second, third, and fourth claims arise under the Trademark Act of
1946 (the Lanham Act), as amended by the Trademark Dilution Revision Act of 2006 (15 U.S.C. 88
1051, et seq.). This Court has jurisdiction over such claims pursuant to 28 U.S.C. 88 1338(a) and
1338(b) (trademark and unfair competition), 28 U.S.C. § 1331 (federal question) and 15 U.S.C. § 1121
(Lanham Act). This Court has supplemental jurisdiction over the state law claims under 28 U.S.C. §
1367. Because the parties are diverse in citizenship and more than $75,000 exclusive of costs and
interest are at stake, this Court also has jurisdiction under 28 U.S.C. 8 1332(a)(2) (diversity). This
Court has personal jurisdiction over the Defendants.

7. Venue is proper in this Court under 28 U.S.C. 8 1391(b) because Rhapsody has offices
in this district, Defendants transact business in this district, and a substantial part of the events giving
rise to the claims asserted arose in this district.

8. Intra-district assignment to any division of the Northern District is proper under Local
Rule 3-2(c) and the Assignment Plan of this Court as an “Intellectual Property Action.”

PARTIES

9. Rhapsody International Inc. is a Delaware corporation with offices at 500 3rd Street,
#460, San Francisco, California 94107. Rhapsody is the longest tenured provider of subscription
streaming music service to members in this judicial district and throughout the United States. Along
with its predecessors, Rhapsody has been offering an all-you-can-eat on-demand music service for
over a decade. Rhapsody secures licenses and pays substantial royalties to hundreds of record labels
and music publishers in order to offer its catalog of nearly twenty million songs to over one million
subscribers.

10. Rhapsody is informed and believes that defendant Ryan Lester is an individual with an
address at 2041 Gallows Tree Court, Vienna, Virginia 22182. Rhapsody is further informed and
believes that Lester has authorized, directed, and/or actively participated in the wrongful conduct
alleged herein.

11. Rhapsody is informed and believes that defendant Napster.fm, LLC is a Virginia

limited liability company with an address at 2041 Gallows Tree Court, Vienna, Virginia 22182, and

FIRST AMENDED COMPLAINT -3- Rhapsody Int’l Inc. v. Lester, et al.
Case No. 3:13-cv-05489-CRB
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that Lester is the President and CEO of Napster.fm, LLC. Rhapsody is further informed and believes
that Napster.fm, LLC has authorized, directed, and/or actively participated in the wrongful conduct
alleged herein.

FACTS AND ALLEGATIONS COMMON TO ALL CLAIMS

The NAPSTER® Trademark

12. Napster gained fame as a peer-to-peer file sharing service used primarily in the
distribution of music content. Following years of legal disputes with rights holders, the old peer-to-
peer business was shut down and its intellectual property portfolio was sold in bankruptcy to Roxio
Inc. (which later changed its name to Napster Inc.).

13. The new Napster continued to use the original brand name and logo, but the business
was restructured into a fully licensed and paid on-line music subscription service. Napster Inc.
invested significant time, money, and energy to build a legitimate enterprise and strengthen the
Napster brand: filing several registrations for the NAPSTER® mark, negotiating hundreds of licenses
with rights holders, and generating thousands of paying subscribers. These efforts were a success, and
in 2008 Best Buy, Inc. acquired the Napster business and brand for a reported $121 million. For three
years, Best Buy continued to operate the Napster subscription business, pouring further resources into
strengthening the Napster brand and marks. In 2011, Rhapsody acquired the NAPSTER® mark and
its associated goodwill in an asset purchase agreement with Best Buy.

14, The NAPSTER® trademark has been federally registered since 2004, and has been
used continuously in interstate commerce at least since that date. The NAPSTER® mark is in full
force and effect, valid and protectable, famous, and exclusively owned by Rhapsody.

15. Rhapsody owns the following federal registrations for its NAPSTER® trademark:

Trademark Reg. No. / Class / Products Date of
Date First Use

NAPSTER 3,055,515 Class 9: Portable and handheld digital Oct. 19,
Jan. 31, 2006 | electronic devices for recording, organizing, 2003

transmitting, manipulating, and reviewing text,
data, and audio files; computer software for
use in organizing, transmitting, manipulating,
and reviewing text, data, and audio files on
portable and handheld digital electronic
devices

FIRST AMENDED COMPLAINT -4 - Rhapsody Int’l Inc. v. Lester, et al.
Case No. 3:13-cv-05489-CRB
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NAPSTER

3,054,773
Jan. 31, 2006

Class 9: Computer software for use in
organizing, transmitting, manipulating, and
reviewing audio, video, and data files on
portable and handheld digital electronic
devices

Oct. 16,
2003

NAPSTER

2,841,431
May 11, 2004

Class 9: computer software for the
transmission of audio, graphics, text, and data
over communications networks; computer
software for the streaming transmission of
audio, video, graphics, text and data over
communication networks; computer software
for storage of audio, video, graphics, text and
data on communications networks users;
computer software for secure, encrypted
electronic transfer of audio, video, graphics
and data over communications networks;
Class 42: licensing of intellectual property,
computer services, namely, providing
customized webpages featuring user-defined
information, which includes search engines
and online web links to news, weather, current
events, reference materials, and customized
email messages, all in a wide range of user-
defined fields; computer services, namely,
providing search engines for obtaining data
via electronic communications network

Oct. 29,
2003

NAPSTER

2,843,786
May 18, 2004

Class 35: Product merchandising; licensing of
computer software and of entertainment
products and services; retail store services
featuring entertainment products and apparel;
retail store services provided via
communications networks featuring
entertainment products and apparel; Class 38:
Electronic transmission of audio and video
files via communications networks; providing
electronic bulletin boards; chat rooms and
community for a transmission of messages
among users concerning music, news, current
events, entertainment and arts and leisure;
Class 41: Providing databases and directories
in the fields of music, video, radio, news,
games, cultural events, entertainment, and arts
and leisure via communications networks;
providing information, audio, video, graphics,
text and other multimedia content in the fields
of music, video, radio, news, games, cultural
events, entertainment, and arts and leisure via
communications networks; music publishing
services; publishing of text, graphic, audio and

Oct. 29,
2003

FIRST AMENDED COMPLAINT

-5- Rhapsody Int’l Inc. v. Lester, et al.
Case No. 3:13-cv-05489-CRB
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video works via communications networks;
matching users for the transfer of music,
video, and audio recordings via
communications networks; Class 42:
Licensing of intellectual property; providing
search engines for obtaining data via
communications networks

2,843,405
May 18, 2004

Class 9: Computer software for the
transmission of audio, graphics, text, and data
over communications networks; computer
software for the streaming transmission of
audio, video, graphics, text and data over
communications networks; computer storage
to enable communications among computer or
communications network users; computer
software for secure, encrypted electronic
transfer of audio, video, graphics and data
over communications networks; Class 35:
Product merchandising; licensing of computer
software; retail store services featuring
entertainment products and apparel; retail
store services provided via communications
networks featuring entertainment products and
apparel; Class 38: Transmission of audio and
video files via communications networks;
providing electronic bulletin boards, chat
rooms and community for a for the
transmission of messages among users
concerning music, news, current events,
entertainment and arts and leisure; Class 41:
Providing databases and directories in the
fields of music, video, radio, news, games,
cultural events, entertainment, and arts and
leisure via communications networks;
providing information, audio, video, graphics,
text and other multimedia content in the fields
of music, video, radio, news, games, cultural
events, entertainment, and arts and leisure via
communications networks; music publishing
services; publishing of text, graphic, audio and
video works via communications networks;
matching users for the transfer of music,
video, and audio recordings via
communications networks; Class 42:
Licensing of intellectual property; providing
search engines for obtaining data via
communications networks

Oct. 29,
2003

FIRST AMENDED COMPLAINT

-6 - Rhapsody Int’l Inc. v. Lester, et al.
Case No. 3:13-cv-05489-CRB
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NAPSTERLINKS | 3,309,551 Class 9: Computer software, namely, May 1,
Oct. 9, 2007 | computer software to enable the transmission | 2006
of audio, graphics, text, and data over
communications networks; computer software
for the streaming transmission of audio, video,
graphics, text and data over communication
networks via hyperlinks

As covered by these registrations, the NAPSTER® mark is valid, famous, and owned by Rhapsody.
Registration Nos. 3,054,773, 2,843,786, and 2,843,405 are incontestable. Copies of the registrations
are attached as Exhibit A and incorporated by reference.

16. Rhapsody also owns two trademark applications for NAPSTER® (Serial Numbers
78/431,602 and 85/804,778). In addition, Rhapsody owns over 200 domain names worldwide that
incorporate the NAPSTER® mark. Rhapsody maintains these domain registrations and continually
purchases domains worldwide that incorporate NAPSTER®.

17.  Since its acquisition of the NAPSTER® mark, Rhapsody has continuously used the
mark in the United States in connection with its products and services. Rhapsody actively uses the
NAPSTER® and Napster Cat Head Logo trademarks on its website and in its communications with
third parties. In addition to its domestic use, Rhapsody has been dramatically expanding its use of the
NAPSTER® mark internationally, operating the Napster service in over twenty countries throughout
Europe and Latin America.

18. Rhapsody also licenses certain uses of the NAPSTER® mark and actively policies
unlicensed uses. Rhapsody has been approached by several third parties who have requested a license
to incorporate the NAPSTER® mark into various works including television shows, books, and other
educational materials. Rhapsody evaluates each request to license the NAPSTER® mark on a case-by-
case basis. When third parties have tried to use NAPSTER® or confusingly similar marks without
Rhapsody’s consent, Rhapsody has diligently enforced its rights through cease-and-desist letters and
takedown requests.

19. For years prior to the events giving rise to this Complaint and continuing to the present,
Rhapsody annually has spent significant amounts of time, money, and effort advertising and

promoting the products and services on which its NAPSTER® trademark is used. Through its

FIRST AMENDED COMPLAINT -7- Rhapsody Int’l Inc. v. Lester, et al.
Case No. 3:13-cv-05489-CRB
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acquisition of and investment in the NAPSTER® trademark, Rhapsody has gained valuable goodwill
in the mark.

20.  Asaresult of use and promotion of the NAPSTER® trademark, the mark is famous
and is recognized around the world and throughout the United States and associated by consumers
with Rhapsody and its products and services.

21. Rhapsody’s NAPSTER® trademark became famous prior to any use of the mark by
Defendants.

Defendants’ Use of the NAPSTER® Trademark

22, In or about April 2013, Rhapsody became aware that Lester had launched a website at

www.napster.fm and was operating a free web-based music streaming service called Napster.fm. The

Napster.fm website advertises its services as “Napster reimagined for the modern Web” and points out
“a few features that make Napster.fm better than Napster OG [original gangsta].” The FAQ portion of
Napster.fm states that the free service is “essentially just grabbing existing content on YouTube” and
implies that it takes advantage of “minor inefficiencies in YouTube’s piracy-detection system” to
provide the content. Images of Lester’s current use of Napster.fm are attached as Exhibit B.

23. The registrar of the domain name Napster.fm lists the “Registrant Name,” “Admin
Name,” and “Tech Name” as Ryan Lester and the “Registrant Organization,” “Admin Organization,”
and “Tech Organization” as Napster.fm, LLC. On information and belief, Lester is the President and
CEO of Napster.fm, LLC.

24. On April 14, 2013, the Napster.fm website was featured in an article on the prominent

technology blog TechCrunch (http://techcrunch.com), a site which regularly follows developments in

the digital music business. In a perfect illustration of the likelihood of confusion caused by
Defendants’ conduct, even the sophisticated technology blog included the NAPSTER® mark and an
image of Rhapsody’s registered Napster Cat Head Logo at the bottom of the article, suggesting an
affiliation between Napster.fm and the famous Napster brand.

25.  Afollow-up article on TechCrunch dated April 21, 2013, stated, “The name alone got
our attention, and after using it, there were a few features that were reminiscent of its predecessor,

which made it even cooler.” In an interview included in this article, Lester stated that he had over

FIRST AMENDED COMPLAINT -8- Rhapsody Int’l Inc. v. Lester, et al.
Case No. 3:13-cv-05489-CRB
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100,000 visitors to the site and expressed the belief that “quite a few people” use his service “out of
nostalgia for the old Napster days.” The article concludes, “Don’t be fooled though, the service isn’t
paying for the music its [sic] streaming, and neither are the users, which will definitely make it a target
for shutdown.”

26. TechCrunch was not the only media outlet to be tripped up by Defendants’ conduct.

An article about the Napster.fm website on www.mobilemag.com dated April 15, 2013, is titled

“Napster returns as Napster.fm!” and also includes an image of the Napster Cat Head Logo.

27.  Within days of becoming aware of the infringing service, Rhapsody sent a cease and
desist letter to Lester demanding that he stop using Napster.fm as a domain name, name, or trademark.
In the letter, Rhapsody explained its ownership rights in the NAPSTER® mark and included copies of
its federal trademark registrations for its marks. Lester responded by email that Rhapsody’s terms
“sound[ed] fair,” and that “[a]ccordingly, | have publicly rebranded my service from Napster.fm to
Peer.fm and will cease any further claim to the former name/mark” (emphasis added). Lester
further noted that the copyright notice appearing on the website still read Napster.fm “as that is still
technically the name of my company,” but offered to update Rhapsody’s counsel “once this has been
amended by the state” (emphasis added). Rhapsody’s letter and Lester’s response are attached as
Exhibits C and D.

28. In a later interview, Lester was asked whether he regretted naming the project after
Napster. He responded, “Definitely don’t regret it at all; | don’t think there’s any way it would have
grabbed the same level of initial attention without the Napster association” (emphasis added).

29.  As part of Lester’s original agreement to rebrand his service and change his domain
name, he indicated that the Napster.fm site was redirecting web traffic to peer.fm and he would like to
continue that practice for another month to ease the transition before potentially selling the domain to
Rhapsody. In appreciation for Lester’s prompt rebranding, Rhapsody replied that it was amenable to
the short-term use of the Napster.fm redirect but that it was not interested in paying a significant
amount for the domain (since Rhapsody is already the owner of www.napster.com and dozens of

similar iterations).

FIRST AMENDED COMPLAINT -9- Rhapsody Int’l Inc. v. Lester, et al.
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30.  After a few attempts to determine if Lester would sell the domain for a reasonable
price, Lester’s counsel finally responded by letter dated August 22, 2013. The letter stated that
counsel “have discussed this matter with our client, Mr. Ryan Lester” and proposed that “Mr. Lester
[would] transfer his rights in the Napster.fm domain to Rhapsody International Inc. for a purchase
amount of $775,000.00 plus attorneys fees and other associated fees.” In return, Lester would agree to
“change his company name; immediately stop using NAPSTER.FM as a domain name, name or
mark; permanently refrain from use [sic] any domain name, name or mark that incorporates
NAPSTER, or any confusingly similar variation thereof including but not limited to any and all use
of NAPSTER.FM” (emphasis added). The demand was sent by counsel purporting to act on behalf of
Lester and referred to Napster.fm, LLC as “[Lester’s] company.” A copy of the letter is attached
hereto as Exhibit E. Thus, Lester and his company, Napster.fm, LLC, offered to transfer, sell or
otherwise assign the infringing domain name to Rhapsody for financial gain. Defendants’ registration
of, use of, and/or trafficking in a domain name that infringes and incorporates Rhapsody’s trademark
constitutes a bad faith effort to unfairly reap profits from Rhapsody’s trademark.

31. On September 19, 2013, Lester filed Trademark Application Serial No. 86/069,735 for
NAPSTER.FM in Class 38 for “Subscription audio and video broadcasting via electronic
communication networks, local and global computer networks and wireless communication networks;
audio broadcasting, namely, broadcasting music, concerts, and radio programs via electronic
communication networks, local and global computer networks and wireless communication networks;
streaming of audio content via electronic communication networks, local and global computer
networks and wireless communication networks; webcasting services; providing on-line chat rooms
and electronic bulletin boards for transmission of messages, and audio and video playlists among
users.” The trademark application, a copy of which is attached as Exhibit F, listed the applicant as
Ryan Lester acting individually. The application claimed a first use date of March 25, 2012, and first
use in commerce of November 29, 2012.

32.  OnlJanuary 7, 2014, the U.S. Patent and Trademark Office issued an Office Action
with regard to Lester’s trademark application, refusing to register NAPSTER.FM based on likelihood

of confusion with Rhapsody’s registrations for its NAPSTER trademark. A copy of the Office Action
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is attached as Exhibit G. Rhapsody intends to oppose Lester’s application, if and when it passes to
publication.

33.  On September 25, 2013 — despite the fact that Rhapsody’s use and registration of its
NAPSTER® trademark preceded his use of Napster.fm — Lester filed an opposition to Rhapsody’s
Trademark Application Serial No. 85/804,778 for the NAPSTER® mark. The opposition proceeding,
which was filed by Lester acting individually, is now pending at the Trademark Trial and Appeal
Board (Opp. No. 91212665). In his Notice of Opposition, Lester alleged that he was the owner of the
Napster.fm trademark and that Rhapsody’s use of its famous NAPSTER® mark will confuse
customers about his mark, stating: “[Rhapsody’s] NAPSTER mark so resembles [Lester’s]
NAPSTER.FM mark and the goods/services thereof as to likely [sic], when used in connection with
the services set forth in [Rhapsody’s] Application, to cause confusion, or to cause mistake, or to
deceive.”

34. Most recently, in direct contradiction to his promise and without warning or discussion,

Lester re-launched the infringing Napster.fm service at www.napster.fm. On information and belief,

Defendants are continuing to use Napster.fm as a domain name and business name for a free, open
source music streaming service.

35.  Consumers in this judicial district are able to access and use the Napster.fm service. In
particular, consumers in this judicial district are able to create accounts on Napster.fm and use those
accounts to search for and listen to music and create music libraries.

36. Defendants’ use and potential registration of Napster.fm has caused and/or will cause a
likelihood of confusion among consumers regarding the source of the Napster.fm music streaming
service and whether Rhapsody has sponsored, authorized or is affiliated with the Napster.fm website
or its service.

37. Defendants’ actions have caused and will cause Rhapsody irreparable harm for which
money damages and other remedies are inadequate. Unless Defendants are restrained by this Court,
they will continue and/or expand their illegal activities and otherwise continue to cause great and
irreparable damage and injury to Rhapsody by, among other things:

a. Depriving Rhapsody of its statutory rights to use and control use of its
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NAPSTER® trademark;

b. Creating a likelihood of confusion, mistake and deception among consumers
and the trade as to the source of his infringing service;

C. Causing the public falsely to associate Rhapsody with Defendants and/or their
service, or vice versa;

d. Causing incalculable and irreparable damage to Rhapsody’s goodwill and
diluting the capacity of its famous NAPSTER® trademark to differentiate its
services from those of its competitors;

e. Tarnishing the famous NAPSTER® trademark; and

f. Causing Rhapsody to lose sales of its genuine NAPSTER® products and
services.

38.  Accordingly, in addition to other relief sought, Rhapsody is entitled to preliminary and
permanent injunctive relief against Lester, Napster.fm, LLC, and all persons acting in concert with
them.

FIRST CLAIM
FEDERAL TRADEMARK INFRINGEMENT
(15 U.S.C. 88 1114-1117; Lanham Act § 32)

39. Rhapsody realleges and incorporates by reference each of the allegations contained in
paragraphs 1 through 38 of this Complaint.

40. Defendants have used, in connection with the sale, offering for sale, distribution or
advertising of their music streaming service, words and symbols that infringe upon Rhapsody’s
registered NAPSTER® trademark.

41. These acts of trademark infringement have been committed with the intent to cause
confusion, mistake, or deception, and are in violation of 15 U.S.C. § 1114.

42. As a direct and proximate result of Defendants’ activities, Rhapsody is entitled to
recover Defendants” unlawful profits and Rhapsody’s substantial damages under 15 U.S.C. § 1117(a).
43. Defendants’ trademark infringement is an exceptional case and was intentional,

entitling Rhapsody to treble the amount of its damages and Defendants’ profits, and to an award of

attorneys’ fees under 15 U.S.C. 88 1117(a) and 1117(b). Alternatively, Rhapsody is entitled to the
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maximum statutory damages allowed under 15 U.S.C. 88 1117(c). Rhapsody will make its election at
the appropriate time before final judgment.
44, Rhapsody will suffer irreparable harm as a result of Defendants’ infringement of

Rhapsody’s trademark and is entitled to injunctive relief pursuant to 15 U.S.C. § 1116(a).

SECOND CLAIM
(False Designation of Origin and False Description)
(15 U.S.C. § 1125(a); Lanham Act § 43(a))

45, Rhapsody realleges and incorporates by reference each of the allegations contained in
paragraphs 1 through 44 of this Complaint.

46. Defendants’ use of symbols or devices, and a combination thereof, tends falsely to
describe his services within the meaning of 15 U.S.C. § 1125(a)(1). Defendants’ conduct is likely to
cause confusion, mistake, or deception by or in the public as to the affiliation, connection, association,
origin, sponsorship or approval of his infringing services to the detriment of Rhapsody and in
violation of 15 U.S.C. § 1125(a)(1).

47.  Asadirect and proximate result of Defendants’ activities, Rhapsody is entitled to
recover Defendants” unlawful profits and Rhapsody’s substantial damages under 15 U.S.C. § 1117(a).

48. Defendants’ unfair competition is an exceptional case and was intentional, entitling
Rhapsody to treble the amount of its damages and Defendants’ profits, and to an award of attorneys’
fees under 15 U.S.C. § 1117(a) and 1117(b). Alternatively, Rhapsody is entitled to the maximum
statutory damages allowed under 15 U.S.C. 8 1117(c). Rhapsody will make its election at the
appropriate time before final judgment.

49, Rhapsody will suffer irreparable harm as a result of Defendants’ infringement of

Rhapsody’s trademark and is entitled to injunctive relief pursuant to 15 U.S.C. § 1116(a).

THIRD CLAIM
FEDERAL DILUTION OF FAMOUS MARK
(Trademark Dilution Revision Act of 2006)
(15 U.S.C. § 1125(c); Lanham Act § 43(c))

50. Rhapsody realleges and incorporates by reference each of the allegations contained in

paragraphs 1 through 49 of this Complaint.
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51. Rhapsody’s NAPSTER® trademark is distinctive and famous within the meaning of
the Trademark Dilution Revision Act of 2006, 15 U.S.C. § 1125(c), and was distinctive and famous
before any use by Defendants of Napster.fm.

52. Defendants’ conduct is likely to cause dilution of Rhapsody’s NAPSTER® trademark
by diminishing its distinctiveness and/or tarnishing its reputation in violation of the Trademark
Dilution Revision Act of 2006, 15 U.S.C. § 1125(c).

53.  Asadirect and proximate result of Defendants’ activities, Rhapsody is entitled to
recover Defendants’ unlawful profits and Rhapsody’s substantial damages under 15 U.S.C. § 1117(a).

54, Rhapsody will suffer irreparable harm as a result of Defendants’ dilution of Rhapsody’s

trademark and is entitled to injunctive relief pursuant to 15 U.S.C. 88 1116(a) and 1125(c).

FOURTH CLAIM
FEDERAL ANTI-CYBERSQUATTING CONSUMER PROTECTION ACT
(15 U.S.C. § 1125(d); Lanham Act § 43(d))

55. Rhapsody realleges and incorporates by reference each of the allegations contained in
paragraphs 1 through 54 of this Complaint.

56. Defendants have registered, trafficked in, and/or used a domain name that is identical
to, confusingly similar to, and dilutive of Rhapsody’s trademark.

57. Rhapsody’s NAPSTER® trademark was distinctive and famous long before and at the
time of Defendants’ registration of the infringing domain name Napster.fm.

58. Defendants possess a bad faith intent to profit from Rhapsody’s trademark. That intent
is evident from, among other things, the facts that (a) Defendants have no rights in the trademark they
are using; (b) Defendants did not have prior use of the trademark in connection with any bona fide
offering of goods and services; (c) Rhapsody’s trademark at all times relevant to this Complaint has
been distinctive and famous and this was known to Defendants; (d) Defendants’ use of the infringing
domain name is not a fair use; (e) Defendants intend to divert consumers from Rhapsody’s online
location to a site accessible under the infringing domain name that could harm the goodwill
represented by Rhapsody’s mark, either for commercial or other gain or with the intent to tarnish or
disparage Rhapsody’s mark by creating a likelihood of confusion; and (f) Defendants are holding
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Rhapsody hostage by offering to transfer, sell, or otherwise assign the infringing domain name to
Rhapsody for financial gain.
59.  Accordingly, Rhapsody is entitled to injunctive relief, damages, and other remedies as

provided by law.

FIFTH CLAIM
CALIFORNIA COMMON LAW TRADEMARK INFRINGEMENT

60. Rhapsody realleges and incorporates by reference each of the allegations contained in
paragraphs 1 through 60 of this Complaint.

61. Rhapsody owns protectable rights in its NAPSTER® trademark at common law.

62. Defendants’ conduct is likely to cause confusion, to cause mistake, or to deceive as to
the source of services offered by Defendants or as to affiliation, connection, association, sponsorship,
or approval of such services, and constitutes infringement of Rhapsody’s trademark at common law.

63. Defendants infringed Rhapsody’s trademark with knowledge and intent to cause
confusion, mistake, or deception.

64. Defendants’ conduct is aggravated by that kind of willfulness, wantonness, malice and
conscious indifference to the rights and welfare of Rhapsody for which California law allows the
imposition of exemplary damages.

65.  Asadirect and proximate result of Defendants’ activities, Rhapsody has suffered
substantial damage.

66. Pursuant to California common law, Rhapsody is entitled to injunctive relief and

compensatory and punitive damages.

SIXTH CLAIM
CALIFORNIA UNFAIR COMPETITION
(Cal. Bus. & Prof. Code § 17200)

67. Rhapsody realleges and incorporates by reference each of the allegations contained in
paragraphs 1 through 67 of this Complaint.

68. Defendants’ conduct as alleged in this Complaint constitutes “unlawful, unfair or
fraudulent business act[s] or practice[s] and unfair, deceptive, untrue or misleading advertising” within

the meaning of California Business & Professions Code § 17200.
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69.  Asaconsequence of Defendants’ actions, Rhapsody is entitled to injunctive relief

preventing the conduct alleged in this Complaint.
PRAYER FOR JUDGMENT

WHEREFORE, Rhapsody prays that this Court grant it the following relief:

70.  Adjudge that Rhapsody’s NAPSTER® trademark has been infringed by Defendants in
violation of Rhapsody’s rights under 15 U.S.C. § 1114, common law, and/or California law;

71.  Adjudge that Defendants have competed unfairly with Rhapsody in violation of
Rhapsody’s rights under 15 U.S.C. 8 1125(a), common law, and/or California law;

72.  Adjudge that Defendants’ activities are likely to dilute Rhapsody’s famous
NAPSTER® trademark in violation of 15 U.S.C. § 1125(c);

73.  Adjudge that Defendants have engaged in cyberpiracy in violation of 15 U.S.C. 8§
1125(d);

74.  Adjudge that Defendants and their agents, employees, attorneys, successors, assigns,
affiliates, and joint venturers and any person(s) in active concert or participation with them, and/or any
person(s) acting for, with, by, through or under them, be enjoined and restrained at first during the
pendency of this action and thereafter permanently from:

a. Selling, offering for sale, advertising, or promoting any services that display
any words or symbols that so resemble Rhapsody’s NAPSTER® trademark as to be likely to cause
confusion, mistake or deception, on or in connection with any service that is not authorized by or for
Rhapsody, including without limitation any service that is offered in connection with the Napster.fm
domain name or business name or any other approximation of Rhapsody’s trademark;

b. Using any word, term, name, symbol, device or combination thereof that causes
or is likely to cause confusion, mistake or deception as to the affiliation or association of Defendants
or their services with Rhapsody or as to the origin of Defendants’ services, or any false designation of
origin, false or misleading description or representation of fact, or any false or misleading advertising;

C. Further infringing the rights of Rhapsody in and to its NAPSTER® trademark,
or otherwise damaging Rhapsody’s goodwill or business reputation;

d. Further diluting the famous NAPSTER® trademark;
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e. Otherwise competing unfairly with Rhapsody in any manner; and
f. Continuing to perform in any manner whatsoever any of the other acts
complained of in this Complaint;

75.  Adjudge that Defendants, within thirty (30) days after service of the Court’s judgment,
be required to file with this Court and serve upon Rhapsody’s counsel a written report under oath
setting forth in detail the manner in which they have complied with the judgment;

76.  Adjudge that Defendants, within thirty (30) days after service of the Court’s judgment,
be required to transfer the domain name Napster.fm to Rhapsody;

77.  Adjudge that Rhapsody recover from Defendants its damages and lost profits, and
Defendants’ profits, in an amount to be proven at trial, as well as punitive damages under California
law;

78.  Adjudge that Defendants be required to account for any profits that are attributable to
their illegal acts, and that Rhapsody be awarded (1) Defendants’ profits and (2) all damages sustained
by Rhapsody, under 15 U.S.C. § 1117, plus prejudgment interest;

79.  Adjudge that the amounts awarded to Rhapsody pursuant to 15 U.S.C. § 1117 shall be
trebled,

80. Order an accounting of and impose a constructive trust on all of Defendants’ funds and
assets that arise out of their infringing activities;

81.  Adjudge that Rhapsody be awarded its costs and disbursements incurred in connection
with this action, including Rhapsody’s reasonable attorneys’ fees and investigative expenses; and

82.  Adjudge that all such other relief be awarded to Rhapsody as this Court deems just and
proper.

DATED: January 24, 2014 Respectfully submitted,
KILPATRICK TOWNSEND & STOCKTON LLP

By: /sl Mehrnaz Boroumand Smith
MEHRNAZ BOROUMAND SMITH

Attorneys for Plaintiff
RHAPSODY INTERNATIONAL INC.
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DEMAND FOR JURY TRIAL
Rhapsody demands that this action be tried to a jury.
DATED: January 24, 2014 Respectfully submitted,
KILPATRICK TOWNSEND & STOCKTON LLP
By: /sl Mehrnaz Boroumand Smith
MEHRNAZ BOROUMAND SMITH
Attorneys for Plaintiff
RHAPSODY INTERNATIONAL INC.
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Int. Cl.: 9
Prior U.S. Cls.: 21, 23, 26, 36 and 38

United States Patent and Trademark Office

Reg. No. 3,055,515
Registered Jan. 31, 2006

TRADEMARK
PRINCIPAL REGISTER

NAPSTER

NAPSTER, LLC (DELAWARE LTD LIAB CO)
9044 MELROSE AVE
LOS ANGELES, CA 90069

FOR: PORTABLE AND HANDHELD DIGITAL
ELECTRONIC DEVICES FOR RECORDING, ORGA-
NIZING, TRANSMITTING, MANIPULATING, AND
REVIEWING TEXT, DATA, AND AUDIO FILES;
COMPUTER SOFTWARE FOR USE IN ORGANIZ-
ING, TRANSMITTING, MANIPULATING, AND RE-
VIEWING TEXT, DATA, AND AUDIO FILES ON
PORTABLE AND HANDHELD DIGITAL ELECTRO-
NIC DEVICES, IN CLASS 9 (U.S. CLS. 21, 23, 26, 36
AND 38).

FIRST USE 10-19-2003; IN COMMERCE 10-19-2003.

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT, STYLE, SIZE, OR COLOR.

OWNER OF U.S. REG. NOS. 2,841,431, 2,843,405
AND OTHERS.

SER. NO. 78-686,105, FILED 8-4-2005.

CATHERINE CAIN, EXAMINING ATTORNEY
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Int. Cl.: 9
Prior U.S. Cls.: 21, 23, 26, 36 and 38

United States Patent and Trademark Office

Reg. No. 3,054,773
Registered Jan. 31, 2006

TRADEMARK
PRINCIPAL REGISTER

NAPSTER

NAPSTER, LLC (DELAWARE LTD LIAB CO)
9044 MELROSE AVE
LOS ANGELES, CA 90069

FOR: PORTABLE AND HANDHELD DIGITAL
ELECTRONIC DEVICES FOR RECORDING, ORGA-
NIZING, TRANSMITTING, MANIPULATING, AND
REVIEWING AUDIO, VIDEO, AND DATA FILES;
COMPUTER SOFTWARE FOR USE IN ORGANIZ-
ING, TRANSMITTING, MANIPULATING, AND RE-
VIEWING AUDIO, VIDEO, AND DATA FILES ON
PORTABLE AND HANDHELD DIGITAL ELECTRO-
NIC DEVICES, IN CLASS 9 (U.S. CLS. 21, 23, 26, 36
AND 38).

FIRST USE 10-16-2003; IN COMMERCE 10-16-2003.

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT, STYLE, SIZE, OR COLOR.

OWNER OF U.S. REG. NOS. 2,841,431, 2,843,405
AND OTHERS.

SER. NO. 78-561,228, FILED 2-4-2005.

CATHERINE CAIN, EXAMINING ATTORNEY
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Int. Cls.: 9 and 42

Prior U.S. Cls.: 21, 23, 26, 36, 38, 100, and 101

United States Patent and Trademark Office

Reg. No. 2,841,431
Registered May 11, 2004

TRADEMARK
SERVICE MARK
PRINCIPAL REGISTER

NAPSTER

ROXIO, INC. (DELAWARE CORPORATION)
455 EL CAMINO REAL
SANTA CLARA, CA 95050

FOR: COMPUTER SOFTWARE FOR THE TRANS-
MISSION OF AUDIO, GRAPHICS, TEXT, AND
DATA OVER COMMUNICATIONS NETWORKS;
COMPUTER SOFTWARE FOR THE STREAMING
TRANSMISSION OF AUDIO, VIDEO, GRAPHICS,
TEXT AND DATA OVER COMMUNICATION NET-
WORKS; COMPUTER SOFTWARE FOR STORAGE
OF AUDIO, VIDEO, GRAPHICS, TEXT AND DATA
ON COMMUNICATIONS NETWORKS USERS;
COMPUTER SOFTWARE FOR SECURE, ENCRYP-
TED ELECTRONIC TRANSFER OF AUDIO, VIDEO,
GRAPHICS AND DATA OVER COMMUNICATIONS
NETWORKS; COMPUTER SOFTWARE FOR EN-
CRYPTION FOR COMMUNICATIONS, IN CLASS 9
(U.S. CLS. 21, 23, 26, 36 AND 38).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: LICENSING OF INTELLECTUAL PROPER-
TY, COMPUTER CONSULTATION; COMPUTER

NETWORK DESIGN SERVICE OR OTHERS; COM-
PUTER SYSTEMS DESIGN AND ANALYSIS SERVI-
CES FOR OTHERS, COMPUTER SOFTWARE
DESIGN FOR OTHERS; COMPUTER SOFTWARE
CONSULTATION; COMPUTER SERVICES, NAME-
LY PROVIDING CUSTOMIZED WEBPAGES FEA-
TURING USER-DEFINED INFORMATION, WHICH
INCLUDES SEARCH ENGINES AND ONLINE WEB
LINKS TO NEWS, WEATHER, SPORTS, CURRENT
EVENTS, REFERENCE MATERIALS, AND CUSTO-
MIZED EMAIL MESSAGES, ALL IN A WIDE
RANGE OF USER-DEFINED FIELDS; COMPUTER
SERVICES, NAMELY PROVIDING SEARCH EN-
GINES FOR OBTAINING DATA VIA ELECTRONIC
COMMUNICATIONS NETWORK, IN CLASS 42 (U.S.
CLS. 100 AND 101).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.
SN 78-039,019, FILED 12-12-2000.

HOWARD SMIGA, EXAMINING ATTORNEY
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Int. Cls.: 35, 38, 41, and 42

Prior U.S. Cls.: 100, 101, 102, 104, and 107

United States Patent and Trademark Office

Reg. No. 2,843,786
Registered May 18, 2004

SERVICE MARK
PRINCIPAL REGISTER

NAPSTER

ROXIO, INC. (DELAWARE CORPORATION)
455 EL CAMINO REAL
SANTA CLARA, CA 95050

FOR: BUSINESS CONSULTATION; PRODUCT
MERCHANDISING; LICENSING OF COMPUTER
SOFTWARE AND OF ENTERTAINMENT PRO-
DUCTS AND SERVICES; DISSEMINATION OF AD-
VERTISING FOR OTHERS VIA
COMMUNICATIONS NETWORKS; RETAIL STORE
SERVICES FEATURING ENTERTAINMENT PRO-
DUCTS AND APPAREL; RETAIL STORE SERVICES
PROVIDED VIA COMMUNICATIONS NETWORKS
FEATURING ENTERTAINMENT PRODUCTS AND
APPAREL, IN CLASS 35 (U.S. CLS. 100, 101 AND 102).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: ELECTRONIC TRANSMISSION OF AUDIO
AND VIDEO FILES VIA COMMUNICATIONS NET-
WORKS; PROVIDING ELECTRONIC BULLETIN
BOARDS; CHAT ROOMS AND COMMUNITY FOR
A TRANSMISSION OF MESSAGES AMONG USERS
CONCERNING MUSIC, NEWS, CURRENT EVENTS,
POLITICS, ENTERTAINMENT AND ARTS AND
LEISURE; TRANSMISSION OF PEER TO PEER
NETWORKING AND FILE SHARING INFORMA-
TION VIA COMMUNICATIONS NETWORKS, IN
CLASS 38 (U.S. CLS. 100, 101 AND 104).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: PROVIDING DATABASES AND DIREC-
TORIES IN THE FIELDS OF MUSIC, VIDEO,
RADIO, TELEVISION, NEWS, SPORTS, GAMES,
CULTURAL EVENTS, ENTERTAINMENT, AND

ARTS AND LEISURE VIA COMMUNICATIONS
NETWORKS; PROVIDING INFORMATION,
AUDIO, VIDEO, GRAPHICS, TEXT AND OTHER
MULTIMEDIA CONTENT IN THE FIELDS OF
MUSIC, VIDEO, RADIO, TELEVISION, NEWS,
SPORTS, GAMES, CULTURAL EVENTS, ENTER-
TAINMENT, AND ARTS AND LEISURE VIA COM-
MUNICATIONS NETWORKS; MUSIC PUBLISHING
SERVICES; PUBLISHING OF TEXT, GRAPHIC,
AUDIO AND VIDEO WORKS VIA COMMUNICA-
TIONS NETWORKS; MATCHING USERS FOR THE
TRANSFER OF MUSIC, VIDEO, AND AUDIO RE-
CORDINGS VIA COMMUNICATIONS NETWORKS;
PROVIDING EDUCATIONAL SYMPOSIA VIA COM-
MUNICATIONS NETWORKS IN THE FIELDS OF
MUSIC, VIDEO, ENTERTAINMENT NEWS, POLI-
TICS, AND ARTS AND LEISURE, IN CLASS 41 (U.S.
CLS. 100, 101 AND 107).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: LICENSING OF INTELLECTUAL PROPER-
TY; PROVIDING SEARCH ENGINES FOR OBTAIN-
ING DATA VIA COMMUNICATIONS NETWORKS;
PROVIDING DATABASES AND DIRECTORIES VIA
COMMUNICATIONS NETWORKS FOR OBTAIN-
ING DATA IN THE FIELDS OF POLITICS AND
GENERAL NEWS, IN CLASS 42 (U.S. CLS. 100 AND
101).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.
SN 78-014,821, FILED 6 -28-2000.

ANDREW BENZMILLER, EXAMINING ATTOR-
NEY
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Int. Cls.: 9, 35, 38, 41, and 42

Prior U.S. Cls.: 21, 23, 26, 36, 38, 100, 101, 102, 104,

and 107

United States Patent and Trademark Office

Reg. No. 2,843,405
Registered May 18, 2004

TRADEMARK
SERVICE MARK
PRINCIPAL REGISTER

@mapster

ROXIO, INC. (DELAWARE CORPORATION)
455 EL CAMINO REAL
SANTA CLARA, CA 95050

FOR: COMPUTER SOFTWARE TO ENABLE
PEER-TO-PEER NETWORKING AND FILE SHAR-
ING; SEARCH ENGINE SOFTWARE; COMPUTER
SOFTWARE FOR THE TRANSMISSION OF AUDIO,-
GRAPHICS, TEXT, AND DATA OVER COMMUNI-
CATIONS NETWORKS; COMPUTER SOFTWARE
FOR THE STREAMING TRANSMISSION OF
AUDIO, VIDEO, GRAPHICS, TEXT AND DATA
OVER COMMUNICATIONS NETWORKS; COMPU-
TER STORAGE TO ENABLE COMMUNICATIONS
AMONG COMPUTER OR COMMUNICATIONS
NETWORK USERS; COMPUTER SOFTWARE FOR
SECURE, ENCRYPTED ELECTRONIC TRANSFER
OF AUDIO, VIDEO, GRAPHICS AND DATA OVER
COMMUNICATIONS NETWORKS; COMPUTER
SOFTWARE FOR ENCRYPTION OF COMMUNICA-
TIONS, IN CLASS 9 (U.S. CLS. 21, 23, 26, 36 AND 38).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: BUSINESS CONSULTATION; PRODUCT
MERCHANDISING; LICENSING OF COMPUTER
SOFTWARE; DISSEMINATION OF ADVERTISING
FOR OTHERS VIA COMMUNICATIONS NET-
WORKS; RETAIL STORE SERVICES FEATURING
ENTERTAINMENT PRODUCTS AND APPAREL;
RETAIL STORE SERVICES PROVIDED VIA COM-
MUNICATIONS NETWORKS FEATURING ENTER-
TAINMENT PRODUCTS AND APPAREL, IN CLASS
35 (U.S. CLS. 100, 101 AND 102).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: TRANSMISSION OF AUDIO AND VIDEO
FILES VIA COMMUNICATIONS NETWORKS; PRO-

VIDING ELECTRONIC BULLETIN BOARDS, CHAT
ROOMS AND COMMUNITY FORA FOR THE
TRANSMISSION OF MESSAGES AMONG USERS
CONCERNING MUSIC, NEWS, CURRENT EVENTS,
POLITICS, ENTERTAINMENT AND ARTS AND
LEISURE; TRANSMISSION OF PEER TO PEER
NETWORKING AND FILE SHARING INFORMA-
TION VIA COMMUNICATIONS NETWORKS; TEL-
ECOMMUNICATIONS SERVICES, NAMELY,
PROVIDING ONLINE CHAT ROOMS FOR TRANS-
MISSION OF MESSAGES AMONG COMPUTER
USERS CONCERNING GENERAL INTEREST TO-
PICS, IN CLASS 38 (U.S. CLS. 100, 101 AND 104).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: PROVIDING DATABASES AND DIREC-
TORIES IN THE FIELDS OF MUSIC, VIDEO,
RADIO, TELEVISION, NEWS, SPORTS, GAMES,
CULTURAL EVENTS, ENTERTAINMENT, AND
ARTS AND LEISURE VIA COMMUNICATIONS
NETWORKS; PROVIDING INFORMATION,
AUDIO, VIDEO,GRAPHICS, TEXT AND OTHER
MULTIMEDIA CONTENT IN THE FIELDS OF
MUSIC, VIDEO, RADIO, TELEVISION, ENTER-
TAINMENT NEWS, SPORTS, GAMES, CULTURAL
EVENTS, ENTERTAINMENT AND ARTS AND LEI-
SURE VIA COMMUNICATIONS NETWORKS; MU-
SIC PUBLISHING SERVICES; PUBLISHING OF
TEXT, GRAPHIC, AUDIO AND VIDEO WORKS
VIA COMMUNICATIONS NETWORKS; MATCH-
ING USERS FOR THE TRANSFER AND SHARING
OF MUSIC, VIDEO, AND AUDIO RECORDINGS
VIA COMMUNICATIONS NETWORKS; PROVID-
ING EDUCATIONAL SYMPOSIA VIA COMMUNI-
CATIONS NETWORKS IN THE FIELDS OF MUSIC,
VIDEO, ENTERTAINMENT, NEWS, POLITICS, AND
ARTS AND LEISURE, IN CLASS 41 (U.S. CLS. 100,
101 AND 107).
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FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.

FOR: LICENSING OF INTELLECTUAL PROPER-
TY; PROVIDING SEARCH ENGINES FOR OBTAIN-
ING DATA VIA COMMUNICATIONS NETWORK;
PROVIDING DATABASES AND DIRECTORIES VIA
COMMUNICATIONS NETWORKS FOR OBTAIN-
ING DATA IN THE FIELD OF POLITICS AND
GENERAL NEWS; INTERNET SERVICES, NAME-
LY, CREATING INDEXES OF INFORMATION,
SITES AND OTHER RESOURCES AVAILABLE ON
COMMUNICATIONS NETWORKS FOR OTHERS;
INTERNET SERVICES, NAMELY, PROVIDING
USERS OF COMMUNICATIONS NETWORKS WITH
MEANS OF IDENTIFYING, LOCATING, GROUP-
ING, DISTRIBUTING, AND MANAGING DATA
AND LINKS TO THIRD-PARTY COMPUTER SER-

VERS, COMPUTER PROCESSORS AND COMPU-
TER USERS; INTERNET SERVICES, NAMELY,
SEARCHING, BROWSING AND RETRIEVING IN-
FORMATION, SITES, AND OTHER RESOURCES
AVAILABLE ON COMMUNICATIONS NETWORKS
FOR OTHERS; INTERNET SERVICES, NAMELY,
ORGANIZING CONTENT OF INFORMATION PRO-
VIDED OVER A COMMUNICATIONS NETWORKS
ACCORDING TO USER PREFERENCE, IN CLASS 42
(U.S. CLS. 100 AND 101).

FIRST USE 10-29-2003; IN COMMERCE 10-29-2003.
SN 76-137,325, FILED 9-27-2000.

ANDREW BENZMILLER, EXAMINING ATTOR-
NEY
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Int. Cl.: 9
Prior U.S. Cls.: 21, 23, 26, 36, and 38

United States Patent and Trademark Office

Reg. No. 3,309,551
Registered Oct. 9, 2007

TRADEMARK
PRINCIPAL REGISTER

NAPSTERLINKS

NAPSTER, LLC (DELAWARE LIMITED LIABILI-
TY COMPANY)

9044 MELROSE AVE

LOS ANGELES, CA 90069

FOR: COMPUTER SOFTWARE, NAMELY, COM-
PUTER SOFTWARE TO ENABLE THE TRANSMIS-
SION OF AUDIO, GRAPHICS, TEXT, AND DATA
OVER COMMUNICATIONS NETWORKS; COMPU-
TER SOFTWARE FOR THE STREAMING TRANS-
MISSION OF AUDIO, VIDEO, GRAPHICS, TEXT
AND DATA OVER COMMUNICATION NET-
WORKS VIA HYPERLINKS, IN CLASS 9 (U.S. CLS.
21, 23, 26, 36 AND 38).

FIRST USE 5-1-2006; IN COMMERCE 5-1-2006.

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT, STYLE, SIZE, OR COLOR.

OWNER OF U.S. REG. NOS. 2,575,170, 3,080,144,
AND OTHERS.

SN 78-833,373, FILED 3-9-2006.

ESTHER A. BORSUK, EXAMINING ATTORNEY
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From: buu700@gmail.com on behalf of Ryan Lester <hacker@linux.com>

Sent: Monday, April 22, 2013 9:06 AM

To: McHugh, Margaret

Subject: Re: Infringement of Rhapsody International Inc.'s trademark (KTS: 94033-873422)

Dear Ms McHugh,

The terms defined in your letter sound fair. Accordingly, I have publicly rebranded my service from Napster.fm
to Peer.fm and will cease any further claim to the former name/mark.

Regarding the domain name napster.fm, I currently have it set up as a redirect to peer.fm and would like to

continue this arrangement until at least the end of May (so as to avoid confusing my users and/or giving the
impression that my service has been acquired by Rhapsody). After that point, I would be willing to sell the

domain to Rhapsody if they'd be interested.

Regarding the copyright notice at the bottom of my site, you'll notice that it still reads "Napster.fm", as that is
still technically the name of my company; if you'd like, I can follow up with an update once this has been
amended by the state.

Best Regards,

On 15 April 2013 17:43, Cordial, Vivian <VCordial @Kkilpatricktownsend.com> wrote:

Please see attached for your immediate attention and reply to Margaret McHugh.

Thank you.

V‘ KILPATRICK
AN TOWNSEND
ATTORMEYS AT LAW

Vivian Cordial

Trademark Specialist

Kilpatrick Townsend & Stockton LLP

Eighth Floor | Two Embarcadero Center | San Francisco, CA 94111
office 415 273 4748 | fax 415 576 0300
vcordial@kilpatricktownsend.com | www.kilpatricktownsend.com

Confidentiality Notice:
This communication constitutes an electronic communication within the meaning of the Electronic Communications Privacy Act, 18 U.S.C. Section 2510, and its

1
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disclosure is strictly limited to the recipient intended by the sender of this message. This transmission, and any attachments, may contain confidential attorney-
client privileged information and attorney work product. If you are not the intended recipient, any disclosure, copying, distribution or use of any of the information
contained in or attached to this transmission is STRICTLY PROHIBITED. Please contact us immediately by return e-mail or at 404 815 6500, and destroy the
original transmission and its attachments without reading or saving in any manner.

*»**D|SCLAIMER*** Per Treasury Department Circular 230: Any U.S. federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or
recommending to another party any transaction or matter addressed herein.
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BRUNDIDGE & STANGER, P.C.

ATTORNEYS AT LAW

2318 MILL ROAD, SUITE 1020
CARL |. BRUNDIDGE* PATENT, TRADEMARK
DANIEL J. STANGER AND COPYRIGHT LAW
DAVID S, Lee® ALEXANDRIA, VIRGINIA 22314
_— FACSIMILE: (703) 684-1460
DONNA K. MasoN* e WWW.BRUNDIDGE-STANGER.COM
THEODCRE C. SHIH*
JUN YE*
DEIDRE L. MCAULEY* (703) 684-1470
THoMAs L. PETERSON
Isaac A. ANGRES, PH.D*
ANDY M. HAN*
MicHELLE LIu, PH.D.*
OF COUNSEL
* Bar Membership Other Than Virginia VlA E MAI L, FACSI M I I_-_E_ AN D U -S- MAI _L_

** Registered Patent Agent

August 22, 2013

Ms. Margaret C. McHugh

Kilpatrick Townsend & Stockton LLP
Two Embarcadero Center, Eighth Floor
San Francisco, CA 94111-3834

Re: Napster.fm
Rhapsody International Inc. Napster Trademark
Your Docket No. : 94033-873442
Our Docket No.: 1018.INFR

Dear Ms. McHugh:

Thank you for your email of July 10, 2013, please be advised that we have
discussed this matter with our client, Mr. Ryan Lester, thoroughly researched this
matter and prepared the following counterproposal in response to your offer in your
email correspondence of April 24, 2013.

Based on our discussions with Mr. Lester, and importantly the considerable
amount of research conducted, the value of the NAPSTER.FM domain has been
assessed at $775,000.00.

Thus, Mr. Lester will transfer his rights in the Napster.fm domain to Rhapsody
International Inc. for a purchase amount of $775,000.00 plus attorneys fees and
other associated fees.

Upon acceptance of this counterproposal, Mr. Lester will change his company
name; immediately stop using NAPSTER.FM as a domain name, name or mark;
permanently refrain from use any domain name, name or mark that incorporates
NAPSTER, or any confusingly similar variation thereof including but not limited to
any and all use of NAPSTER.FM; and destroy any written material, including, but not
limited to any marketing materials using NAPSTER.FM or NAPSTER, as requested
in your letter of April 15, 2013.
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Ms. M. McHugh
August 21, 2013
Page 2

Should your client, Rhapsody International Inc. find this counterproposal
acceptable, we will forward a Domain Purchase Agreement to you to be signed by all
parties.

As noted, Mr. Lester is willing to consider settling this matter amicably.
However, nothing in this letter should be deemed to constitute a limitation on or
waiver of any of Mr. Lester’s rights or remedies, all of which Mr. Lester expressly and

fully reserves.

We are available to discuss this matter with you if you have any questions.

Very Truly Yours,
Brundidge and Stanger, P.C.

A

Carl I. Brundidge

bk

cc: R. Lester
N. Khargie
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PTO Form 1478 (Rev 9/2006)
OMB No. 0651-0009 (Exp 12/31/2014)

Trademark/Service Mark Application, Principal Register

Serial Number: 86069735
Filing Date: 09/19/2013

Thetable below presentsthe data as enter ed.

SERIAL NUMBER 86069735
MARK INFORMATION

*MARK Napster.fm
STANDARD CHARACTERS YES
USPTO-GENERATED IMAGE YES
LITERAL ELEMENT Napster.fm

MARK STATEMENT

REGISTER

APPLICANT INFORMATION
*OWNER OF MARK

*STREET

*CITY

*STATE
(Required for U.S. applicants)

*COUNTRY

*ZIP/POSTAL CODE
(Required for U.S. applicants only)

WEBSITE ADDRESS

LEGAL ENTITY INFORMATION

TYPE

COUNTRY OF CITIZENSHIP

The mark consists of standard characters,
without claim to any particular font, style,
size, or color.

Principal

Lester, Ryan
2041 Gallows Tree Ct.

Vienna
Virginia
United States
22182

www.hapster.fm

individual
United States

GOODS AND/OR SERVICESAND BASISINFORMATION

INTERNATIONAL CLASS

038
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*IDENTIFICATION

FILING BASIS
FIRST USE ANYWHERE DATE

FIRST USE IN COMMERCE DATE

SPECIMEN
FILE NAME(S)

SPECIMEN DESCRIPTION
ATTORNEY INFORMATION
NAME
ATTORNEY DOCKET NUMBER
FIRM NAME
STREET
CITY
STATE
COUNTRY
ZIP/POSTAL CODE
PHONE
FAX
EMAIL ADDRESS
AUTHORIZED TO COMMUNICATE VIA EMAIL

OTHER APPOINTED ATTORNEY

Document21-6 Filed01/24/14 Page3 of 8

Subscription audio and video broadcasting
via electronic communication networks, local
and global computer networks and wireless
communication networks; audio
broadcasting, namely, broadcasting music,
concerts, and radio programs via electronic
communication networks, local and global
computer networks and wireless
communication networks; streaming of audio
content via el ectronic communication
networks, local and global computer
networks and wireless communication
networks; webcasting services; providing on-
line chat rooms and electronic bulletin boards
for transmission of messages, and audio and
video playlists among users.

SECTION 1(a)
At least as early as 03/25/2012
At least as early as 11/29/2012

\TICRS\EEXPORT16MMAGEQOUT
16\860\697\86069735\xml 1\ APP0003.JPG

webpage screenshot

Carl | Brundidge
2868TM.870BS

Brundidge and Stanger PLC
2318 Mill Road, Suite 1020
Alexandria

Virginia

United States

22314

703-684-1470
703-684-1460

dmcauley @brundidge-stanger.com
Yes

Deidre McAuley
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CORRESPONDENCE INFORMATION

NAME

FIRM NAME
STREET

CITY

STATE

COUNTRY
ZIP/POSTAL CODE
PHONE

FAX

EMAIL ADDRESS

AUTHORIZED TO COMMUNICATE VIA EMAIL
FEE INFORMATION

NUMBER OF CLASSES

FEE PER CLASS

*TOTAL FEE DUE

*TOTAL FEE PAID

SIGNATURE INFORMATION
SIGNATURE

SIGNATORY'SNAME
SIGNATORY'SPOSITION

DATE SIGNED

Carl | Brundidge
Brundidge and Stanger PLC
2318 Mill Road, Suite 1020
Alexandria

Virginia

United States

22314

703-684-1470
703-684-1460

dmcauley @brundidge-
stanger.com;cbrundidge@brundidge-
stanger.com; bsears@brundidge-stanger.com

Yes

325
325
325

/Carl I. Brundidge/

Carl 1. Brundidge
Attorney of Record (DC)
09/19/2013
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Trademark/Service Mark Application, Principal Register

Serial Number: 86069735
Filing Date: 09/19/2013

Tothe Commissioner for Trademarks:

MARK: Napster.fm (Standard Characters, see mark)
The literal element of the mark consists of Napster.fm.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Ryan Lester, acitizen of United States, having an address of
2041 Gallows Tree Ct.
Vienna, Virginia 22182
United States

requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended, for the following:

International Class 038: Subscription audio and video broadcasting via el ectronic communication
networks, local and global computer networks and wireless communication networks; audio broadcasting,
namely, broadcasting music, concerts, and radio programs via electronic communication networks, local
and global computer networks and wireless communication networks; streaming of audio content via
electronic communication networks, local and global computer networks and wireless communication
networks; webcasting services; providing on-line chat rooms and electronic bulletin boards for
transmission of messages, and audio and video playlists among users.

In International Class 038, the mark was first used by the applicant or the applicant's related company or
licensee or predecessor in interest at least as early as 03/25/2012, and first used in commerce at least as
early as 11/29/2012, and is now in use in such commerce. The applicant is submitting one(or more)
specimen(s) showing the mark as used in commerce on or in connection with any item in the class of
listed goods and/or services, consisting of a(n) webpage screenshot.

Specimen Filel

For informational purposes only, applicant's website address is: www.napster.fm

The applicant's current Attorney Information:
Carl | Brundidge and Deidre McAuley of Brundidge and Stanger PLC
2318 Mill Road, Suite 1020
Alexandria, Virginia 22314
United States
The attorney docket/reference number is 2868TM.870BS.
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The applicant's current Correspondence I nformation:
Carl | Brundidge
Brundidge and Stanger PLC
2318 Mill Road, Suite 1020
Alexandria, Virginia 22314
703-684-1470(phone)
703-684-1460(fax)

dmcaul ey @brundi dge-stanger.com;cbrundi dge@brundi dge-stanger.com; bsears@brundidge-
stanger.com (authorized)

A fee payment in the amount of $325 has been submitted with the application, representing payment for 1
class(es).

Declar ation

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/sheis
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his’her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his’her own knowledge are true; and
that all statements made on information and belief are believed to be true.

Declaration Signature

Signature: /Carl I. Brundidge/ Date: 09/19/2013
Signatory's Name: Carl I. Brundidge

Signatory's Position: Attorney of Record (DC)
RAM Sale Number: 86069735

RAM Accounting Date: 09/20/2013

Serial Number: 86069735

Internet Transmission Date: Thu Sep 19 18:39:28 EDT 2013
TEAS Stamp: USPTO/BAS-70.108.249.114-201309191839284
59804-86069735-500b5abb0b8a64 7ba35e94228
32926¢16c28444d0dc8e3bde2cf 714462f 1db495
3-CC-5898-20130919180332225447
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To: NAPSTER.FM LLC (dmcauley@brundidge-stanger.com)

Subj ect: U.S. TRADEMARK APPLICATION NO. 86069735 - NAPSTER.FM -
2868TM.870BS

Sent: 1/7/2014 6:47:24 PM
Sent As: ECOM113@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17
Attachment - 18
Attachment - 19
Attachment - 20
Attachment - 21
Attachment - 22
Attachment - 23
Attachment - 24
Attachment - 25
Attachment - 26
Attachment - 27

UNITED STATESPATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT'STRADEMARK APPLICATION
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U.S.APPLICATION SERIAL NO. 86069735

MARK: NAPSTER.FM

*86069735*

CORRESPONDENT ADDRESS:
CARL | BRUNDIDGE CLICK HERE TO RESPOND TO
BRUNDIDGE AND STANGER PLC http://www.uspto.gov/trademar ks/teas/r

2318 MILL RD STE 1020
ALEXANDRIA, VA 22314-6834

APPLICANT: NAPSTER.FM LLC

CORRESPONDENT’S REFERENCE/DOCKET NO :
2868TM.870BS
CORRESPONDENT E-MAIL ADDRESS:

dmcauley @brundidge-stanger.com

OFFICE ACTION

STRICT DEADLINE TO RESPOND TO THISLETTER
TO AVOID ABANDONMENT OF APPLICANT'STRADEMARK APPLICATION, THE USPTO
MUST RECEIVE APPLICANT’S COMPLETE RESPONSE TO THISLETTER WITHIN 6 MONTHS
OF THE ISSUE/MAILING DATE BELOW.

ISSUE/MAILING DATE: 1/7/2014

OPEN APPLICATION ISSUES THAT MUST BE ADDRESSED IN RESPONSE TO OFFICE
ACTION:

The following are the open application issues that the applicant must address in order to have a complete
response to this Office action:
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-Refusal to Register Under Section 2(d) of the Trademark Act —Likelihood of Confusion

-Suspension Advisory

-Requirement for Submission of an Acceptable Specimen of Use

The assigned trademark attorney has reviewed the referenced application and has determined the
following:

Refusal to Register Under Section 2(d) of the Trademark Act —L ikelihood of Confusion

Registration of the applied-for mark is refused because of alikelihood of confusion with the marksin U.S.
Registration Nos. 2841431, 2843405, 2843786, 3054773 and 3309551. Trademark Act Section 2(d), 15
U.S.C. 81052(d); see TMEP 881207.01 et seg. All of the cited prior registrations are owned by Rhapsody
International Incorporated. See the enclosed registrations.

Registration Number 2841431 is NAPSTER for:

“Computer software for the transmission of audio, graphics, text, and data over communications
networks; computer software for the streaming transmission of audio, video, graphics, text and data over
communication networks, computer software for storage of audio, video, graphics, text and data on
communications networks users, computer software for secure, encrypted electronic transfer of audio,
video, graphics and data over communications networks’ and “Licensing of intellectual property;
Computer services, namely, providing customized webpages featuring user-defined information, which
includes search engines and online web links to news, weather, current events, reference materials and
customized e-mail messages all in awide ranges of user-defined fields, Computer services, namely,
providing search engines for obtaining data via electronic communications network.”

Registration Number 2843405 is NAPSTER plus design for:

“Computer software for the transmission of audio, graphics, text and data over communications networks;
Computer software for the streaming transmission of audio, graphics, text and data over communications
networks; Computer storage to enable communications among computer or communications network
users, Computer software for secure, encrypted electronic transfer of audio, video, graphics and data over
communications networks,” “Transmission of audio and video files via communications networks,
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Providing electronic bulletin boards, chat rooms and community for the transmission of messages among
users concerning music, news, current events, entertainment and arts and leisure” and “Providing
databases and directories in the fields of music, video, radio, news, games, cultural events, entertainment
and arts and | eisure via communications networks; Music publishing services; Publishing of text, graphic,
audio and video works via communication networks, Matching users for the transfer and sharing of music,
video and audio recordings via communications networks,”

Registration Number 2843786 is NAPSTER for:

“Electronic transmission of audio and video files via communications networks; providing electronic
bulletin boards; chat rooms and community for a transmission of messages among users concerning
music, news, current events, entertainment and arts and leisure;” and “Providing databases and directories
in the fields of music, video, radio, news, games, cultural events, entertainment, and arts and leisure via
communications networks; providing information, audio, video, graphics, text and other multimedia
content in the fields of music, video, radio, news, games, cultural events, entertainment, and arts and
leisure via communications networks; music publishing services; publishing of text, graphic, audio and
video works via communications networks; matching users for the transfer of music, video, and audio
recordings via communications networks.”

Registration Number 3054773 is NAPSTER for: “computer software for use in organizing, transmitting,
manipulating, and reviewing audio, video, and data files on portable and handheld digital electronic
devices.”

Registration Number 3309551 NAPSTERLINKS for: “Computer software, namely, computer software to
enable the transmission of audio, graphics, text, and data over communications networks, computer
software for the streaming transmission of audio, video, graphics, text and data over communication
networks via hyperlinks.”

The mark sought in this application is NAPSTER.FM for:

“ Subscription audio and video broadcasting via electronic communication networks, local and global
computer networks and wireless communication networks; audio broadcasting, namely, broadcasting
music, concerts, and radio programs via el ectronic communication networks, local and global computer
networks and wireless communication networks; streaming of audio content via el ectronic communication
networks, local and global computer networks and wireless communication networks; webcasting
services, providing on-line chat rooms and electronic bulletin boards for transmission of messages, and
audio and video playlists anong users.”

In any likelihood of confusion determination, two key considerations are similarity of the marks and
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similarity or relatedness of the goods and/or services. Syndicat Des Proprietaires Viticulteurs De
Chateauneuf-Du-Pape v. Pasquier DesVignes, 107 USPQ2d 1930, 1938 (TTAB 2013) (citing Federated
Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 1103, 192 USPQ 24, 29 (C.C.P.A. 1976)); Inre
lolo Techs, LLC, 95 USPQ2d 1498, 1499 (TTAB 2010); see TMEP 81207.01. That is, the marks are
compared in their entireties for similaritiesin appearance, sound, connotation, and commercial impression.

Inre Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting InreE. I. du
Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973)); TMEP
§1207.01(b)-(b)(v). Additionally, the goods and/or services are compared to determine whether they are
similar or commercialy related or travel in the same trade channels. See Coach Servs., Inc. v. Triumph
Learning LLC, 668 F.3d 1356, 1369-71, 101 USPQ2d 1713, 1722-23 (Fed. Cir. 2012); Herbko Int’l, Inc.
v. Kappa Books, Inc., 308 F.3d 1156, 1165, 64 USPQ2d 1375, 1381 (Fed. Cir. 2002); TMEP §1207.01,

(@ (vi).

Comparison of the Marks

Cited Registration Numbers 2841431 [NAPSTER], 2843786 [NAPSTER] & 3054773 [NAPSTER]

The marks at issue are nearly identical, with all of the marks at issue sharing the identically spelled
wording NAPSTER. Although marks are compared in their entireties, one feature of amark may be more
significant or dominant in creating a commercial impression. Seelnre Viterralnc., 671 F.3d 1358, 1362,
101 USPQ2d 1905, 1908 (Fed. Cir. 2012); Inre Nat’l Data Corp., 753 F.2d 1056, 1058, 224 USPQ 749,
751 (Fed. Cir. 1985); TMEP 81207.01(b)(viii), (c)(ii). Greater weight is often given to this dominant
feature when determining whether marks are confusingly similar. SeelnreNat’| Data Corp., 753 F.2d at
1058, 224 USPQ at 751.

Attached to this Office action are pages from the online reference resource Wikipedia.org that shows the
wording “.FM” isaTop Level Domain (“TLD"”) whose significance is merely descriptive, indicating that
the applicant’s identified services are provided via an online presence. It is well-established Trademark
Law that the addition of TLDs is insufficient to differentiate marks in determining a likelihood of
confusion analysis under Section 2(d). Top-level domains (TLDs), such as“.com” and “.net” (or “.fm”
as in this case) are generic locators for Internet website addresses and provide no meaningful source-
identifying significance. See Brookfield Commc'ns, Inc.v. W. Coast Entm't Corp., 174 F.3d 1036, 1055,
50 USPQ2d 1545, 1558 (9th Cir. 1999); TMEP 881215.02, 1215.09; cf. In re Hotels.com, L.P., 573 F.3d
1300, 1301, 1304, 91 USPQ2d 1532, 1533, 1535 (Fed. Cir. 2009). Thus, a TLD is less significant in
creating a commercial impression in the minds of consumers, and is generally given little weight when
comparing marks. See TMEP §1215.09.

Registration Serial Number 2843405 [ NAPSTER + design]

As discussed above, the marks at issue share the identical dominant wording NAPSTER and the
applicant’s proposal to add the TLD “.FM” is non-distinctive, thus is insufficient to differentiate the
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marks at issue here.

Additionally, the registrant’'s use of the design elements in the cited registration is insufficient to
differentiate the nearly identical marks here. The word portions of the marks are nearly identical in
appearance, sound, connotation, and commercia impression; therefore, the addition of a design element
does not obviate the similarity of the marks in this case. See Inre Shell Oil Co., 992 F.2d 1204, 1206, 26
USPQ2d 1687, 1688 (Fed. Cir. 1993); TMEP §1207.01(c)(ii).

Although marks must be compared in their entireties, the word portion is generally considered the
dominant and most significant feature of amark because consumerswill request the goods and/or services
using the wording. Seelnre Viterralnc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012);
In re Max Capital Grp. Ltd., 93 USPQ2d 1243, 1247 (TTAB 2010). For this reason, greater weight is
often given to the word portion of marks when determining whether marks are confusingly similar. Joel
Gott Wines, LLC v. Rehoboth Von Gott, Inc., 107 USPQ2d 1424, 1431 (TTAB 2013) (citing Inre Dakin's
Miniatures, Inc., 59 USPQ2d 1593, 1596 (TTAB 1999)); TMEP §1207.01(c)(ii).

Registration Serial Number 3309551] NAPSTERLINKS]

The applicant’s proposal to substitute the non-distinctive wording “LINKS’ used in the cited registration
with the equally non-distinctive wording “.FM” isinsufficient to differentiate the otherwise identical
marks at issue here.

Marks may be confusingly similar in appearance where there are similar terms or phrases or similar parts
of terms or phrases appearing in both applicant’s and registrant’'s mark. See Crocker Nat’'l Bank v.
Canadian Imperial Bank of Commerce, 228 USPQ 689 (TTAB 1986), aff' d sub nom. Canadian Imperial
Bank of Commerce v. Wells Fargo Bank, Nat'| Ass'n, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cir. 1987)
(COMMCASH and COMMUNICASH); In re Phillips-Van Heusen Corp., 228 USPQ 949 (TTAB 1986)
(21 CLUB and “21" CLUB (stylized)); In re Corning Glass Works, 229 USPQ 65 (TTAB 1985)
(CONFIRM and CONFIRMCELLS); In re Collegian Sportswear Inc., 224 USPQ 174 (TTAB 1984)
(COLLEGIAN OF CALIFORNIA and COLLEGIENNE); In re Pellerin Milnor Corp., 221 USPQ 558
(TTAB 1983) (MILTRON and MILLTRONICYS); In re BASF A.G., 189 USPQ 424 (TTAB 1975)
(LUTEXAL and LUTEX); TMEP 81207.01(b)(ii)-(iii).

The nearly identical sound, appearance and commercial meaning shared by the marks at issue combine to
create an overall confusingly similar commercial impression that is shared by the marksin this case.

Comparison of the Goods and Services
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Services Comparison for Registration Numbers 2843405 & 2843786

The registrant has broadly recited its services as the “transmission of audio and video filesvia
communications network.” The scope of the registrant’ s broadly-worded identification encompasses all
methods of transmission of audio and video, including the applicant’s more narrowly listed “audio and
video broadcasting” and “ streaming of” audio services.”

Theregistrant has also broadly listed its services as “Providing ...chat rooms ...for the transmission of
Messages among USers concerning music, news, current events, entertainment, arts and leisure.” The
“chat room ...transmission of messages concerning music” language encompasses the more narrowly
listed chat messages regarding “audio and video playlists’ listed in the application. Accordingly, these
services legally identical in this case.

With respect to applicant’'s and registrant’s services, the question of likelihood of confusion is
determined based on the description of the services stated in the application and registration at issue, not
on extrinsic evidence of actual use. See, e.g., Coach Servs,, Inc. v. Triumph Learning LLC, 668 F.3d 1356,
1369-70, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012); Octocom Sys. Inc. v. Hous. Computers Servs. Inc.,
918 F.2d 937, 942, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990).

Absent restrictions in an application and/or registration, the identified services are “ presumed to travel in
the same channels of trade to the same class of purchasers.” InreViterralnc., 671 F.3d 1358, 1362, 101
USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d
1261, 1268, 62 USPQ2d 1001, 1005 (Fed. Cir. 2002)). Additionally, unrestricted and broad

identifications are presumed to encompass all services of the type described. SeeInre Jump Designs, LLC,
80 USPQ2d 1370, 1374 (TTAB 2006) (citing In re Elbaum, 211 USPQ 639, 640 (TTAB 1981)); Inre
Linkvest SA., 24 USPQ2d 1716, 1716 (TTAB 1992).

In this case, the identification set forth in the application and registration has no restrictions as to nature,
type, channels of trade, or classes of purchasers. Therefore, it is presumed that these services travel in all
normal channels of trade, and are available to the same class of purchasers. Further, the registration uses
broad wording to describe the services and thiswording is presumed to encompass all services of the type
described, including those in applicant’s more narrow identification.

Goods/Services Comparison for Registration Serial Numbers 2841431, 3054773 & 3309551

All of the cited registrations list their goods as “ Computer software for the transmission of audio,
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graphics, text and data over communications networks’ and “Computer software for the streaming
transmission of audio, video, graphics, text and data over communication networks;

Computer software for the secure, encrypted electronic transfer of audio, video, graphics and data over
communications networks’ are used in support of the type of audio and video broadcasting and streaming
services recited in this application.

Consumers are likely to be confused by the use of similar marks on or in connection with goods and with
services featuring or related to those goods. TMEP 81207.01(a)(ii); see InreHyper Shoppes (Ohio), Inc.,
837 F.2d 463, 6 USPQ2d 1025 (Fed. Cir. 1988) (holding BIGG'S for retail grocery and general
merchandise store services likely to be confused with BIGGS for furniture); In re United Serv. Distribs.,,
Inc., 229 USPQ 237 (TTAB 1986) (holding design for distributorship services in the field of health and
beauty aids likely to be confused with design for skin cream); In re Phillips-Van Heusen Corp., 228 USPQ
949 (TTAB 1986) (holding 21 CLUB for various items of men's, boys, girls and women’s clothing
likely to be confused with THE “21” CLUB (stylized) for restaurant services and towels); Inre U.S Shoe
Corp., 229 USPQ 707 (TTAB 1985) (holding CAREER IMAGE (stylized) for retail women's clothing
store services and clothing likely to be confused with CREST CAREER IMAGES (stylized) for
uniforms); Seelcase Inc. v. Steelcare Inc., 219 USPQ 433 (TTAB 1983) (holding STEELCARE INC. for
refinishing of furniture, office furniture, and machinery likely to be confused with STEEL CASE for office
furniture and accessories); Mack Trucks, Inc. v. Huskie Freightways, Inc., 177 USPQ 32 (TTAB 1972)
(holding similar marks for trucking services and on motor trucks and buses likely to cause confusion).

Additionally, the software goods recited in the registrations are the type of goods that are used in support
of and to enable the delivery of the type of servicesidentified in this application, making the goods and
services closely related in this case.

A likelihood of confusion results when the confusingly similar marks are used in the market for the legally
identical services and closely related goods and services at issue here. Accordingly, registration of the
mark sought in this application is hereby refused under Section 2(d) of the Trademark Act in this case.
Applicant should note the following ground for suspension.

Sear ch and Suspension Advisory -One Earlier-Filed Pending Application

Information regarding pending Application Serial No. 78431602 is enclosed, this listed owner of this
earlier-filed application is Rhapsody International Incorporated. The filing date of the referenced
application precedes applicant’s filing date. There may be a likelihood of confusion between the two
marks under Trademark Act Section 2(d), 15 U.S.C. 81052(d). If the referenced application registers,
registration may be refused in this case under Section 2(d). 37 C.F.R. 82.83; TMEP 881208 et seq.
Therefore, upon entry of aresponse to this Office action, action on this case may be suspended pending
final disposition of the earlier-filed application.
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If applicant believesthereis no potential conflict between this application and the earlier-filed application,
then applicant may present arguments relevant to the issue in a response to this Office action. The
election not to submit arguments at this time in no way limits applicant’s right to address thisissue a a
later point. Although applicant’s mark has been refused registration, applicant may respond to the
Refusals to Register Under Section 2(d) of the Trademark Act and Suspension Advisory by submitting
evidence and arguments in support of registration. The applicant must respond to the requirements set
forth below.

Requirement for Submission of an Acceptable Specimen of Use

Registration is refused because the specimen does not show the applied-for mark in use in commercein
connection with any of the services specified in the application. 15 U.S.C. 881051, 1127; 37 C.F.R.
882.34(a)(1)(iv), 2.56(a); TMEP 88904, 904.07(a).

Specifically, the applicant describes the specimen of record as a * webpage screenshot.” The specimen of
record consists of advertising for what appears to be a hosted peer-to-peer audio and and/or video digital
content sharing portal. The specimen of record shows no description of any type of services, but does
show the applicant stating that it provides “real-time synching” of the users' digital content and that the
users “music collection travels with you.”

The applicant has identified its services as audio broadcasting, subscription audio and video broadcasting,
webcasting and chat rooms. There is nothing in the specimen of record that would show any type of
association between the identified services and the proposed mark. Thus registration is refused because
the specimen does not show a direct association between the applied-for mark and the identified services;
thus the specimen fails to show the applied-for mark in use in commerce. 15 U.S.C. 881051, 1127; 37
C.F.R. 882.34(a)(2)(iv), 2.56(a); TMEP 88904, 904.07(a).

Specimens consisting of advertising or promotional materials generally must show a direct association
between the mark and the servicesfor which registration is sought. SeelnreUniversal Oil Prods. Co.,
476 F.2d 653, 655, 177 USPQ 456, 457 (C.C.P.A. 1973); Inre HSB Solomon Assocs., 102 USPQ2d 12609,
1274 (TTAB 2012); TMEP 8§1301.04(b). While the exact nature of the services does not need to be
specified in the specimen, there must be something which creates in the mind of the purchaser an
association between the mark and the service. Inre Adair, 45 USPQ2d 1211, 1215 (TTAB 1997) (quoting
In re Johnson Controls Inc., 33 USPQ2d 1318, 1320 (TTAB 1994)); see In re Osmatica Holdings, Corp.,
95 USPQ2d 1666, 1668 (TTAB 2010).

An application based on Trademark Act Section 1(a) must include a specimen showing the applied-for
mark in use in commerce for each international class of goods and/or services identified in the application
or amendment to allege use. 15 U.S.C. 81051(a)(1); 37 C.F.R. §82.34(a)(1)(iv), 2.56(a); TMEP 88904,
904.07(a).
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Examples of specimens for services may include advertising and marketing materials, brochures,
photographs of business signage and billboards, and website printouts that show the mark used in
the actual sale, rendering, or advertising of the services. See TMEP 881301.04 et seq.

Applicant may respond to this refusal by satisfying one of the following:

(1) Submit a different specimen (a verified "substitute” specimen) that (a) Was in actual usein
commerce at least as early as the filing date of the application or prior to the filing of an a
mendment to allege use and (b) Shows the mark in actual use in commerce for the services
identified in the application.

(2) Amend the filing basis to intent to use under Section 1(b), for which no specimenis required.
This option will later necessitate additional fee and filing requirements such as providing a
specimen at a subsequent date.

For an overview of both response options referenced above and instructions on how to satisfy either option
online using the Trademark Electronic Application System (TEAS) form, please go to
http://www.uspto.gov/trademarks/l aw/specimen.|sp.

If applicant has any questions about its application or needs assistance in responding to this Office Action
please tel ephone the assigned trademark examining attorney directly at the number listed below.

/Amy C. Kean/

Trademark Attorney, Law Office 113
U.S. Patent & Trademark Office
Amy.Kean@USPTO.gov

Phone: 571-272-8854

TO RESPOND TO THISLETTER: Go to http://www.uspto.gov/trademarks/teas/response forms.jsp. Please
wait 48-72 hours from the issue/mailing date before using the Trademark Electronic Application System
(TEAYS), to dlow for necessary system updates of the application. For technical assistance with online
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forms, e-mail TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned
trademark examining attorney. E-mail communicationswill not be accepted asresponsesto Office
actions; therefore, do not respond to this Office action by e-mail.

All informal e-mail communications relevant to this application will be placed in the official
application record.

WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant or
someone with legal authority to bind an applicant (i.e., a corporate officer, agenera partner, al joint
applicants). If an applicant is represented by an attorney, the attorney must sign the response.

PERIODICALLY CHECK THE STATUSOF THE APPLICATION: To ensure that applicant does
not miss crucia deadlines or official notices, check the status of the application every three to four months
using the Trademark Status and Document Retrieval (TSDR) system at http://tsdr.uspto.gov/. Please keep
acopy of the TSDR status screen. If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkA ssistanceCenter @uspto.gov or call 1-800-786-
9199. For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS:; Usethe TEAS form at
http://www.uspto.gov/trademarks/teas/correspondence.j sp.
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NAPSTER MOBILE
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NAPSTER
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To: NAPSTER.FM LLC (dmcaul ey @brundidge-stanger.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86069735 - NAPSTER.FM -
2868TM.870BS

Sent: 1/7/2014 6:47:25 PM

Sent As: ECOM113@USPTO.GOV

Attachments:

UNITED STATESPATENT AND TRADEMARK OFFICE (USPTO)

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

USPTO OFFICE ACTION (OFFICIAL LETTER) HASISSUED
ON 1/7/2014 FOR U.S. APPLICATION SERIAL NO. 86069735

Please follow the instructions below:

(1) TO READ THE LETTER: Click on this link or go to http://tsdr.uspto.qgov, enter the U.S.
application serial number, and click on “Documents.”

The Office action may not be immediately viewable, to allow for necessary system updates of the
application, but will be available within 24 hours of this e-mail notification.

(2) TIMELY RESPONSE IS REQUIRED: Please carefully review the Office action to determine (1)
how to respond, and (2) the applicable response time period. Your response deadline will be calculated
from 1/7/2014 (or sooner if specified in the Office action). For information regarding response time
periods, see http://www.uspto.gov/trademarks/process/status/responsetime.|sp.

Do NOT hit “Reply” to this e-mail notification, or otherwise e-mail your response because the
USPTO does NOT accept e-mails as responses to Office actions. Instead, the USPTO recommends that
you respond online using the Trademark Electronic Application System (TEAS) response form located at
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http://www.uspto.gov/trademarks/teas/response forms.jsp.

(3 QUESTIONS: For questions about the contents of the Office action itself, please contact the
assigned trademark examining attorney. For technical assistance in accessing or viewing the Office action
in the Trademark Status and Document Retrieval (TSDR) system, please e-mail TSDR@uspto.gov.

WARNING

Failure to file the required response by the applicable response deadline will result in the
ABANDONMENT of your application. For more information regarding abandonment, see
http://www.uspto.gov/trademarks/basi cs/abandon.jsp.

PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION: Private
companies not associated with the USPTO are using information provided in trademark applications to
mail or e-mail trademark-related solicitations. These companies often use names that closely resemble the
USPTO and their solicitations may look like an official government document. Many solicitations require
that you pay “fees.”

Please carefully review all correspondence you receive regarding this application to make sure that you are
responding to an official document from the USPTO rather than a private company solicitation. All
official USPTO correspondence will be mailed only from the “United States Patent and Trademark
Office” in Alexandria, VA; or sent by e-mail from the domain “ @uspto.gov.” For more information on
how to handle private company solicitations, see
http://www.uspto.gov/trademarks/solicitation warnings.jsp.




From: ECF-CAND@cand.uscourts.gov

To: efiling@cand.uscourts.gov
Subject: Activity in Case 3:13-cv-05489-CRB Rhapsody International Inc. v. Lester Amended Complaint

Date: Friday, January 24, 2014 4:47:03 PM

This is an automatic e-mail message generated by the CM/ECF system.
Please DO NOT RESPOND to this e-mail because the mail box is
unattended.

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United
States policy permits attorneys of record and parties in a case (including
pro se litigants) to receive one free electronic copy of all documents filed
electronically, if receipt is required by law or directed by the filer. PACER
access fees apply to all other users. To avoid later charges, download a
copy of each document during this first viewing. However, if the
referenced document is a transcript, the free copy and 30 page limit do
not apply.

U.S. District Court

California Northern District
Notice of Electronic Filing

The following transaction was entered by Boroumand Smith, Mehrnaz on 1/24/2014
at 4:45 PM PST and filed on 1/24/2014

Case Name: Rhapsody International Inc. v. Lester
Case Number: 3:13-cv-05489-CRB
Filer: Rhapsody International Inc.

Document Number: 21

Docket Text:

AMENDED COMPLAINT against Ryan Lester and NAPSTER.FM, LLC against
Ryan Lester. Filed byRhapsody International Inc.. (Attachments: # (1) Exhibit A
- Registrations, # (2) Exhibit B - Use of Napster.fm, # (3) Exhibit C - Rhapsody
Itr, # (4) Exhibit D - Lester email response, # (5) Exhibit E - Brundidge Itr, # (6)
Exhibit F - Lester Application, # (7) Exhibit G - Napster fm Office
Action)(Boroumand Smith, Mehrnaz) (Filed on 1/24/2014)

3:13-cv-05489-CRB Notice has been electronically mailed to:

Carl I. Brundidge  cbrundidge@brundidge-stanger.com, dmcauley@brundidge-
stanger.com

Deidre L McAuley  dmcauley@brundidge-stanger.com
Gia L. Cincone  gcincone@kilpatricktownsend.com, ltan@kilpatricktownsend.com
Joseph Alvin Sawyer , Jr  sawyer@sawyerlawgroup.com

Mehrnaz Boroumand Smith  mboroumand@kilpatricktownsend.com,


mailto:ECF-CAND@cand.uscourts.gov
mailto:efiling@cand.uscourts.gov
https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl?272299
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