Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number:
Filing date:

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ESTTA642301
12/03/2014

Proceeding 91212477
Party Plaintiff
Balance Bar Company
Correspondence R GLENN SCHROEDER
Address SCHROEDER LAW PC
110 COOPER STREET , #605
BABYLON, NY 11702
UNITED STATES
docket@schroederlawpc.com,gschroeder@schroederlawpc.com
Submission Testimony For Plaintiff
Filer's Name R. Glenn Schroeder
Filer's e-mail docket@schroederlawpc.com,gschroeder@schroederlawpc.com
Signature /r. glenn schroeder/
Date 12/03/2014
Attachments Affidavit_of Jacob_Jacoby PHd.pdf(4961356 bytes )



http://estta.uspto.gov

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 85/751,520
Published for Opposition on March 19, 2013
Trademark: EARTH BALANCE

BALANCE BAR COMPANY,

Opposer, :
v. : Opposition No. 91212477

GFA BRANDS, INC,,

Applicant.

AFFIDAVIT OF JACOB JACOBY, PH.D.

The undersigned, Jacob Jacoby Ph.D., being first duly sworn on oath, does hereby state
as follows:

1. I authored the May 27, 2014 Rebuttal Report that is attached hereto as Exhibit 1.
This Rebuttal Report addresses the April 2014 expert report offered by Philip Johnson and
entitled “A Study of Likelihood of Confusion”, and reaches the conclusion that the survey
described in the April 2014 Johnson report should not be relied on as evidence or given any
weight in this proceeding.

2. My evaluation of the April 2014 Johnson report follows the same approach I used
in preparing the two Rebuttal Reports that were offered in the co-pending SMART BALANCE
opposition proceeding (Nos. 91196954 and 91197748), and which were marked as Opposer’s

Exhibits 50 and 51 during the trial testimony I gave in that proceeding.



3. I explained my approach, and the bases for my conclusions, in the trial testimony
I gave in the mentioned SMART BALANCE opposition proceeding. If asked to explain my
approach, and the bases for my conclusions, in this proceeding, my testimony would be the
same.

4, For reference, my trial testimony deposition from the mentioned SMART

BALANCE opposition proceeding is attached as Exhibit 2.



AFFIRMATION

I declare under penalty of perjury that the foregoing is truc and correct.

Sub and swosn to before me
1hls % of _e,c’c,#ﬁexc 2014.
P Hyaelnth Rose McFarlane
" Notary Public, S
/ %{ _ g 3 No. o1MCEze a0 "o

in New York
Noﬁ-y Public, State/6f New York § mem May 13, %LF



CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing AFFIDAVIT OF JACOB JACOBY, PH.D.
has been served via first-class mail and email this 3rd day of December, 2014 upon the
following:

Johanna Wilbert, Esq.
Quarles & Brady LLP

411 East Wisconsin Avenue
Milwaukee, WI 53202
johanna.wilbert@gquarles.com

A A/

R. Glenn Schroeder
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

)
BALANCE BAR COMPANY, ) Opposition No. 912124-77
)
Opposer, )
)
- V- ) REBUTTAL REPORT
) OF OPPOSER’S EXPERT
) JACOB JACOBY, Ph.D.
GFA BRANDS, INC. )
)
Applicant. )
)
I. PERSONAL INFORMATION
1. My full name is Jacob Jacoby. I reside at 160 West 66" Street, New York, New
York 10023.
2. Appendix A provides a description of my qualifications. A copy of my

Curriculum Vita is provided in Appendix B. Information responsive to the requirements of Rule
26 of the Federal Rules of Civil Procedure regarding my trial and deposition testimony during

the past four years is provided in Appendix C.

II. CIRCUMSTANCES LEADING TO THIS REBUTTAL REPORT

3. I was contacted on April 27, 2014 by counsel for the Opposer, Balance Bar
Company (“Balance Bar”), with the request that I evaluate the April 16, 2014 Expert Report of
Philip Johnson entitled “A Study of Likelihood of Confusion” being proffered in the above-
captioned opposition proceeding. That Expert Report describes a survey designed and conducted

1



by Mr. Johnson on behalf of the Applicant in this matter (hereinafter referred to as the “Johnson

Report” or “Johnson Survey”).

4. This Rebuttal Report represents my evaluation of the Johnson Survey.

5. Let me note at the outset that I have no opinion as to whether either party’s
allegations are valid and correct. My sole function is to evaluate the scientific adequacy of the

Johnson Survey and the opinions and conclusions drawn therefrom.

6. Because it possesses significant fatal flaws, my opinion is that the Johnson Survey
does not show what it purports to show, namely, that there is likely to be a lack of confusion in
the relevant marketplace. Indeed, because of fatal flaws in the protocol, one cannot rule out the
possibility that confusion is likely to be manifested in the marketplace between the marks
BALANCE and/or BALANCE BAR and EARTH BALANCE for nutrition, energy or snack
bars. Not being able to test and rule out this possibility, the survey provides no reliable,

scientifically valid information regarding likelihood of confusion, or lack thereof.

7. My evaluation of the Johnson Survey and Report relies upon the seven factors

cited in the Federal Judicial Center’s Manual for Complex Litigation (4th, Section 11.493).

8. Having just referred to the Federal Judicial Center’s Manual for Complex
Litigation, the following disclosure is important. While I refer to or cite case law, legal treatises
or other legal authority at some points, I am a social scientist, not an attorney. However, being
tasked with designing and critiquing surveys proffered as evidence in litigated matters, and
having written a treatise entitled Trademark Surveys (2013) at the invitation of the American Bar

Association, it would be irresponsible of me to fail to study, understand, and be mindful of what



courts' and other authoritative sources® have said regarding what is required for survey research

to be considered acceptable and accorded weight in litigated disputes.

III. EVALUATION OF THE JOHNSON SURVEY AND CONCLUSIONS

9. An Insurmountable Problem with the Test Protocol. There are two principal
ways by which likely confusion is measured. One is called the Eveready protocol. The other is
called the Squirt (or modified Squirt) protocol. In the Eveready protocol, respondents are only
exposed to the junior user's mark and asked several questions to see if such exposure yields
confusion with the senior user’s mark. In the Squirt (or modified Squirt) protocol, respondents
are exposed to both the senior and junior users’ marks, after which they are asked several

questions to see if such exposure yields confusion.

10.  Mr. Johnson's survey used the Eveready protocol. However, at least since 1999,
authorities have been pointing out that, for it not to significantly underestimate likely confusion,
the Eveready protocol requires that there be some appreciable level of “unaided awareness” (i.e.,
unaided recall) of the senior user's mark among the relevant universe.” That is, the senior user's

mark must be sufficiently strong so that, out of the tens of thousands of marks stored in the

1Including Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993); General Electric Co. v. Joiner,
118 S. Ct. 512 (1997); Kumho Tire Co., Ltd. et al. v. Carmichael et al., 526 U.S. 137 (1999); Weisgram v. Marley
Co., 528 U.S. 440 (2000).

? Including the “Reference Guide on Survey Research” that appears in the Federal Judicial Center’s Reference
Manual on Scientific Evidence (disclosure: Jacob Jacoby served as a peer reviewer for both the 1994 and 2000
editions of this guide), and Professor J. Thomas McCarthy’s treatise, McCarthy on Trademarks and Unfair
Competition.

3 Phyllis J., Welter, Trademark Surveys, Section 24.03[1][c]. “When an open-end question [is] used [in connection
with] a mark that is not particularly well-known, it needs to be understood that the ‘top-of-mind’ awareness of the
brand ... required [by the Eveready format] may significantly underestimate [likelihood of] confusion.”



individual's memory, it readily comes to mind on an unaided (as opposed to aided) basis. A more
recent, influential article by Jerre Swann gave this requisite greater emphasis. As Swann

writes’:

As befits the current conditions of marketplace clutter, almost two million marks
are federally registered. Comparatively few have (or can hope to develop) sufficiently
strong memory traces so as to be cued by pattern matching engendered by a monadic ex-
posure to a similar junior use. The internal search of memory for a strong brand’s
schema that exists at the core of an Eveready study is thus hostile to the general run of
marks. For weak marks, an Eveready format will consistently produce negligible
estimates of likelihood of confusion. Ergo the Squirt format, with an external review of
the marks at issue that flows from their side-by-side or sequential exposure inherent in

the administration of a Squirt survey. [Italics supplied]

With particular reference to the instant matter, Footnote 5 which appears within Swann’s

paragraph, reads:

An Eveready study should not thus be used to “disprove” confusion in a weak mark case,
but courts frequently permit defendants to do so. (See, e.g., National Distillers Products

Co., LLC v. Refreshment Brands, Inc., 198 F. Supp. 2d 474, 482-84 (S.D. N.Y. 2002)).

[Underscoring supplied]

* Swann’s analysis has begun appearing in U.S.D.C. opinions (e.g., Akiro LLC v. House of Cheatham, Inc. 946
F.Supp.2d 324, 239 S.D.N.Y.,2013), and in his treatise McCarthy on Trademarks and Unfair Competition, Prof.
McCarthy, who cites and relies upon the Swann article, also writes: "To be confused, the customer must have
the senior user's mark in mind." See McCarthy on Trademarks and Unfair Competition § 11.24.

> Jerre B. Swann, Likelihood of Confusion Studies and the Straitened Scope of Squirt, Trademark Reporter, 2008,
Vol 98 (3), 739.



11. In a July 2012 Study of Likelihood of Confusion report proffered in a related
TTAB matter (Opposition No. 91196954; Opposition No. 91197748), Mr. Johnson wrote: “In its
oppositions, Balance Bar claims its trademark is famous and has been famous since before
GFA’s application filing date” [see paragraph 4; footnote omitted]. Presumably based upon this
claim, Mr. Johnson designed and employed an Eveready format survey to test for likelihood of
confusion in that matter. However, since that time -- and well before designing and conducting
the survey he submitted in the instant matter — Applicant’s counsel was supplied with data to
indicate that the Balance Bar mark is far from being famous among the public in general (as are
the marks Rolls Royce and Chevrolet), and also fails to possess high levels of unaided awareness
among the more limited population of snack bar consumers. Specifically, upon information and

belief, as of October 18, 2013, Applicant’s counsel had been furnished with the following:

a. Balance Bar Awareness/Loyalty study BB10000171-BB10000186; see page
BB10000174, Kraft Historic Tracker, Source: 2008 GfK Brand Vitality Tracker

showing unaided awareness of Balance Bar among category users at 8%.

b. NBTY Millward-Brown Tracker April 2013 BB100001955-BB100001974; see
pages BB100001959-60; showing unaided awareness of Balance Bar among

category users at 4%.

c. NBTY Millward-Brown Tracker August 2013 BB100001975-BB100002013; see
page BB100001979; showing unaided awareness of Balance Bar among category

users at 4%.

Given unaided awareness levels of 4% places limits on the level of likely confusion that can be

obtained by using the Eveready protocol; at most, it will be 4%. Under such circumstances, if



one is interested in conducting a fair test of likely confusion, then use of the Eveready protocol is

contra-indicated.

12. It appears from page 3, paragraph 6 of the 2014 Johnson Report, Mr. Johnson
may never have been provided with or been made aware of the reports and findings identified in
paragraph 11, supra. This may explain why Mr. Johnson’s 2014 Survey continued to rely on an
Eveready protocol. Regardless, as I indicated during my deposition testimony in the previous
matter (see page 107, lines 16-22, of the Jacoby Deposition of January 22, 2013) and in keeping
with what the aforementioned authorities have written, unless there was reliable evidence that
some substantial proportion of consumers in the product category were aware, on an unaided
basis, of the Balance Bar mark, use of an Eveready protocol is inappropriate. ~Absent such
evidence, the Eveready protocol is guaranteed to reveal either no, or very low and artificially

depressed levels of likely confusion.

13. The Johnson Survey Does Not Faithfully Follow the Eveready Protocol in a
Critical Respect. Even if the Eveready protocol were appropriate, which it is not, the Johnson
survey departs from the Eveready protocol in a material respect. Paragraph 15 of the Johnson
Report informs us that the “methodology follows the general pattern of the ‘Eveready’ test,

"

which is frequently used to measure likelihood of confusion." Comparing the Johnson Survey's
protocol with the protocol used in Eveready reveals that the phrase “general pattern” likely is

used to refer to a critical difference. At issue in Union Carbide v. Ever-Ready’ was use of the

® Union Carbide Corp. v. Ever-Ready Inc., 392 F.Supp. 280 (D.C.Ill. 1975). Union Carbide Corp. v. Ever-Ready,
Inc., 531 F.2d 366, 188 U.S.P.Q. 623 (7th Cir. 1976), cert. denied, 429 U.S. 830, 191 U.S.P.Q. 416 (1976),
superseded by statute as stated in Scandia Down Corp. v. Euroquilt, Inc., 772 F.2d 1423, 227 U.S.P.Q. 138 (7th Cir.
1985).



name Ever-Ready for lamps. Plaintiff introduced two surveys, a “bulb survey” and a “lamp
survey,” with the protocol being used in the latter then becoming known as the Eveready
protocol for testing likely confusion. The protocol began by showing the respondent the test

stimulus (an as-sold lamp) and, with the stimulus remaining in view, asking:

Ql. Who do you think puts out the lamp shown here?
Q2. What makes you think so?
Q3. Please name any other products put out by the same concern which you think puts

out the lamps shown here.

14. The Eveready test involved respondents examining and responding to an actual
product, namely, a lamp. The Johnson Survey methodology differs from the Eveready protocol
in that, after handing the respondents an exhibit card that contained either the test name (Smart
Balance) or the control name (Smart Bar), the Johnson Survey's interviewers were instructed:
“When respondent is done looking at exhibit card, take back exhibit card, and put it out of sight
for the remainder of the interview” [bolding supplied]. There was absolutely no reason to
remove the card from view. Doing so only creates a problem that renders the Johnson Survey’s
findings uninterpretable. Having removed the card from view, it is entirely possible that some
(perhaps a substantial number of) respondents were confused from the very outset, mis-
remembering the name Earth Balance as Balance Bar. For those who were confused and mis-
remembered Earth Balance as Balance Bar, the subsequent questions would be meaningless.
Consider Question 3a: “What other products or brands, if any, do you believe come from the
same company who makes the nutrition or energy bar with a name that I showed you OR do you
not have a belief?” (underscoring of “other” supplied here for emphasis). With the name was
removed from view, if a respondent was confused so that he mis-remembered the name Smart

Balance as Balance Bar, because Q.3a asks “what other products or brands” — that is, other, aside
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from Balance Bar -- they would never answer Balance Bar to Question 3a. The same applies to

Question 4a: “What other brand or company, if any, do you believe is related to, associated with,

or has a licensing agreement with whoever makes the nutrition or energy bar with the name that
I showed you OR do you not have a belief?””’ (underscoring of “other” supplied here for
emphasis). Yet such fundamental confusion would never be detected, given the subsequent

questions.

15.  As one of the factors gatekeepers are to consider, the Advisory Committee’s
Notes on the December 1, 2000 amendments to FRE Rule 702 identifies the following: “Whether
the expert has accounted for obvious alternative explanations” (italics supplied). Ignoring for the
moment the survey’s other flaws, had the stimulus card remained in view, the findings would be
interpretable. However, given that the Johnson Survey's protocol required the respondents to
remember the brand name, it is entirely possible that some perhaps substantial number of
respondents may have mis-remembered the name Earth Balance as Balance Bar, thereby being
confused before being asked any questions whatever. Since this obvious alternative explanation
was not then and cannot now be tested, the survey created a situation where an entirely plausible
and important obvious alternative explanation for the obtained findings cannot be rejected. In
my opinion, this alone is sufficient to render the survey scientifically unreliable and not entitled

to any weight.

16. Another important departure from the Eveready format is that the Johnson
Survey replaced the word “think” with the word “belief” in Questions 2a, 3a and 4a. As quoted

in paragraph 12, supra, the Eveready format asks respondents what they think (e.g., Q1: “Who

7 Recognize that Question 4a seeks to measure two types of confusion -- confusion as to association or affiliation
and confusion as to sponsorship or authorization -- with one question. If one reads this question aloud, it becomes
obvious how difficult Question 4a is for respondents to comprehend.

8



do you think puts out the lamp shown here?; Q2. What makes you think so?”). By replacing the
word “think” with the word “believe,” the Johnson Survey imposes a more stringent hurdle on

respondents than does the Eveready format, or than do others (like myself) who use that format.

17.  Problem with the Universe. The Johnson Report does not provide any explicit
definition of the universe to which the findings are intended to be extrapolated. However, in
paragraph 7 of his report, Mr. Johnson indicates that he tested “adults who are current or
prospective purchasers of all-natural snack bars.” Paragraph 14 of the Johnson Report correctly
cites Prof. McCarthy for the following proposition: “In a traditional case claiming ‘forward’
confusion, not ‘reverse’ confusion, the proper universe to survey is the potential buyers of the
Jjunior user’s goods or services” (underscoring supplied here for emphasis) and case law
supports the proposition that it is prospective purchasers, not past purchasers, of the goods whose
states of mind need to be measured. Although Mr. Johnson did ask separate questions to
determine whether individuals were past purchasers or prospective purchasers of “all-natural
snack bars,” the data are not provided separately for these two groups. Based upon Prof.
McCarthy’s summary of case law and my own experience, the only individuals whose states of
mind would be relevant are those who indicated they were potential or prospective purchasers of

the product.

18.  Problems with the Main Questionnaire. Question 2a of the Main questionnaire
asks: “Based on what you just saw, who or what company do you believe makes the nutrition or
energy bar with the name that I showed you OR do you not have a belief?”” Research shows that
while consumers may know the brand name of a product (e.g., Vaseline Intensive Care Lotion),

they often do not know the name of the company that makes that particular brand (Chesebrough



Ponds).® The question assumes that respondents know that Balance Bar products are made by
the Balance Bar Company. If this assumption is incorrect (as was the case in Conopco, where
95% of the respondents did not know that Chesebrough Ponds was the company that made and
sold Vaseline products) and respondents do not know who produces the Balance Bar products,
then asking Question 2a is not likely to yield anything of probative value. In my opinion, since
the brand name was removed from view, before being asked what company made the brand they
just saw, respondents should have been asked what was the brand name of the nutrition or

energy bar they just saw.

19.  Having the phrase “...OR do you not have a belief” be what respondents hear at
the end of Questions 2a, 3a and 4a is likely to lead some respondents to latch onto that last
phrase and provide it as their answer. A less biased way of asking essentially the same thing is

2

to place a phrase such as “If you have any opinions about ...” at the beginning of these
questions. For example: “If you have an opinion based on what you just saw, who or what
company do you believe makes the nutrition or energy bar with the name that I showed you?”

When asked this way, respondents are less likely to answer they do not have a belief — especially

in response to a long and complicated question (such as Question 4a; see Footnote 4).

20.  Problems with Data Interpretation. Describing the Survey’s key findings, the
Johnson Report finds only a 3% level of source confusion (see paragraph 31) and a 4% level of
total confusion (see paragraph 34). Given that his survey employed in Eveready protocol, a
finding of 4% confusion is hardly surprising. In essence, the deck was stacked against finding
any higher level of likely confusion. Since Balance Bar’s unaided awareness level among the

universe of nutrition snack bar consumers is only 4% (see paragraph 11, supra), Mr. Johnson

¥ Conopco, Inc. v. May Dept. Stores Co. 784 F.Supp. 648 (E.D. M0.1992).
10



survey suggests that everyone in his survey who could remember the Balance Bar name unaided

was confused.

IV. CONCLUSIONS AND OPINIONS

22.  For the reasons set forth above, in my opinion, the Johnson Survey and Report are
invalid and cannot be relied upon as support for the conclusions and opinions being proffered
therein. I firmly believe the Johnson Survey is not capable of establishing a lack of likelihood of
confusion in the marketplace. For this reason, I believe it should not be relied on as evidence or

given any weight in this proceeding.

23, I reserve the right to supplement or revise this report based on additional materials

that may be forthcoming.

24. I am charging $900 an hour for preparing this rebuttal report and éritique, which
is my standard hourly rate for such services. Should it be necessary, I will be charging $1,000 an
hour for any deposition or trial testimony, which is my standard hourly rate for such services.
This compensation is for the value I place on my time; it is in no way related to the outcome of

this matter.

Pursuant to 28 U.S.C. Section 1746, I declare under penalty of perjury that, based upon the

information available to me, to the best of my knowledge, the foregoing is true and correct.




APPENDIX A-1

QUALIFICATIONS
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JACOB JACOBY, Ph.D.

From time to time, | am asked to describe my qualifications as an expert in
surveys proffered as evidence in litigated matters and/or as a scholar. The information
below seeks to be responsive to such requests.

Author:
| have authored or co-authored five books, including the following 1,064 page treatise:

Jacob Jacoby, Trademark Surveys (2013). Chicago: American Bar Association.

Qualifications as an Expert in Surveys Proffered as Evidence in Litigated Matters

Since 1978, | have been providing testimony in U.S. District Courts. Since 1980, |
have been conducting surveys that have been proffered as evidence in U.S. District
Courts. | have played a lead role in conducting well over 1,000 consumer, marketing
and communication (including advertising) studies in support of litigation and provided
oral testimony in more than several hundred matters. An incomplete list of my past and
present corporate and organizational clients can be found at JacobyResearch.com

With relatively few exceptions, courts have admitted and given weight to my
testimony. An incomplete list of court commentary is attached. My scholarly writings
have been cited in amicus briefs filed with the United States Supreme Court and have
been cited in Second Circuit opinions® as the basis for shifting the burden of proof in
trademark disclaimer cases from plaintiff to defendant.

In 1995, at the invitation of the Federal Judicial Center, | presented a set of
lectures on how to evaluate survey research to judges attending the FJC's workshops
for District Court judges and Magistrates held in Atlanta and Seattle. In 1994 and again
in 1998, | was invited by the Federal Judicial Center to serve as a peer reviewer for the
“Survey Reference Guide” appearing in the 1994 and 2000 editions of its Reference
Manual on Scientific Evidence.

Under contract to the Food and Drug Administration, | developed the definition of and
approach to measuring deceptive advertising used by the FDA'™. Based upon my research into

°See: Charles of the Ritz Group, Ltd. V. Quality King Distributors, Inc. 832 F.2d 1317, 4 U.S.P.Q.2d 1778 (2d Cir.
1987); Home Box Office, Inc. v. Showtime/Movie Channel, Inc. 832 F.2d 1311, 4 U.S.P.Q.2d 1789 (2d Cir. 1987).

' Jacoby, J. and Small, C. B. (1975) The FDA approach to defining misleading
advertising. Journal of Marketing, 39 (4), 65-68.
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consumer use and comprehension of nutrition information, | also served as an experton a U. S.
Senate Office of Technology Assessment committee preparing nutrition education guidelines for
the public.

| have been an invited speaker on the subjects of litigation surveys and consumer
confusion/dilution/deception before various organizations, including the International Trademark
Association, the International Bar Association, the American Intellectual Property Law
Association, the Practicing Law Institute, the Federal Trade Commission, the National
Association of Attorneys General, several law schools (e.g., New York University; Fordham
University, Franklin Pierce Law Center; Roger Williams University; Benjamin Cardozo Law
School; Santa Clara University) and a number of state (California, Virginia) and local (e.g., New
York City) bar and intellectual property associations.

From 1993 through 2003, | served as a member of the Editorial Board of The Trademark
Reporter.

Examination of J. Thomas McCarthy’s treatise “McCarthy on Trademarks and Unfair
Competition,” particularly the “Survey Evidence” section of Chapter 32, reveals that | am the
most cited survey researcher in that treatise.

My research and testimony have often been considered instrumental in achieving
favorable decisions and settlements. In several instances, the monetary value at stake
exceeded $1 billion dollars.

Additional information is available at www.JacobylP.com

Qualifications as a Scholar

Since 1981, | have held an endowed chair as the Merchant’'s Council Professor
of Consumer Behavior and Retail Management at New York University’s Leonard N.
Stern Graduate School of Business.

| have authored or co-authored five books, edited two other books and published more
than 160 articles and book chapters, most in rigorously refereed scholarly journals. Based
upon my scholarly publications in the field’s most rigorously reviewed peer journals, two
independently conducted surveys identified me as the most influential and most frequently
cited individual in the field of consumer behavior for the twenty year period spanning 1968-
1988.

1. The first study, conducted by Donna Hoffman and Morris Holbrook and
published in the field's leading peer-reviewed scholarly journal showed that | had
the highest "influence index" of any of the field's 42 most-published scholars
whose work was accepted and published by the Journal of Consumer Research
during the 15 year period spanning 1974-1989 (Hoffman & Holbrook “The

14



Intellectual Structure of Consumer Research,” Journal of Consumer Research,
1993 (19), 507-517, at page 511).""

2. The second study'? shows that, based on my scholarly publications in
the Journal of Marketing, Journal of Marketing Research and Journal of
Consumer Research (which, collectively, have traditionally been considered as
the field's three most rigorous peer-reviewed journals), | was the second most
often cited marketing (and first-most often cited consumer) scholar in the Social
Science Citation Index for the 20 year period spanning 1969 through 1988. The
Social Science Citation Index covers more than 1,400 journals worldwide.

| have been fortunate to have my research and scholarly writings accorded
significant recognition. Among other honors and awards are the following:

1. In 1978, | received the American Marketing Association's Harold H.
Maynard award for an article judged to have made "the most significant
contribution to marketing theory and thought" during the preceding year.

2. In 1991, | received the American Academy of Advertising's first “Outstanding
Contribution to Advertising" award for having made "a significant and sustained
contribution to advertising research through a systematic program of research."

3. In 1995, | was the fifth recipient to be awarded the American

Psychological Association's Society for Consumer Psychology bi-annual
"Distinguished Scientist Award" for "sustained, outstanding contributions to the
field of consumer psychology." (Basking in reflected glory, the third recipient was
awarded a Nobel Prize in 2002.)

4. Based upon my research productivity, | have been elected a Fellow in
the following organizations: American Psychological Association, American
Psychological Society, Association for Consumer Research, Society for
Consumer Psychology, Society for Law and Psychology, Society for Personality
and Social Psychology. In each instance, the honor of being elected a Fellow is
accorded to less than 10% of the membership. In the case of the Association for
Consumer Research, it is 1%. | am also an Academic Fellow of the Center for
Law and Business at New York University.

' As an indication of its selectivity and rigor, the rejection rate at the Journal of Consumer Research tends to hover
between 85% and 88% of the papers submitted.

2 Joseph Cote, Siew Meng Leong and Jane Cote. “Assessing the Dissemination and Utilization of Marketing

Research in the Social Sciences: A Citation Analysis Approach.” School of Business, Oregon State University,
August 10, 1990.
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5. | am listed in numerous “Who’s Who” compilations, including: Who'’s
Who in the World, Who’s Who in America’®, Who’s Who in Science and
Engineering, Who’s Who in Frontier Science and Technology, Who’s Who in
Advertising, Who’s Who in American Education and Who’s Who of Emerging
Leaders in America.

Approximately once every thirty years or so, an encyclopedia is published
covering all the social and behavioral sciences. The third such compendium, the 24
volume International Encyclopedia of the Social and Behavioral Sciences (Elsevier
Science Ltd./Pergamon: Oxford, UK) was released in 2002. The fourth such
compendium will be published in 2015. Of the thousands of scholars whose principal
focus is the study of consumer decision making and behavior, | was the one invited to
write the chapter on consumer psychology for both these editions.

| have been active in many scholarly and professional organizations, including
serving as President of the American Psychological Association’s Society of Consumer
Psychology (in 1974) and President of the Association for Consumer Research (in
1975).

A list of selected publications in law journals and others pertinent to the legal
arena is provided at the end of this document.

Last, | have served on the Editorial Boards of the leading peer reviewed scientific
journals in my field (Journal of Consumer Research, Journal of Marketing Research) as
well as journals in other disciplines (Computers and Human Behavior, Trademark
Reporter). Until | no longer accepted such requests, | also served as an ad hoc
reviewer for other scholarly journals (including the Journal of Applied Psychology,
Journal of Applied Social Psychology, Journal of Finance, Journal of Marketing, Journal of
Nonverbal Behavior, Journal of Public Policy and Marketing, Organization Behavior and
Human Performance, Public Opinion Quarterly, and International Journal of Research in
Marketing). The job of an Editorial Board member/reviewer is to evaluate the quality of
the submitted research/writings and, for each paper, to render a “publish —do not
publish” recommendation to the Editor. In the process, the reviewer determines
whether and to what extent the research conforms to basic scientific standards. In this
way, reviewers at peer reviewed journals serve as the “gatekeepers” of their science.

"> The New York Times (November 13, 2005, Section 9, Page 1) reports that inclusion in Who'’s Who in America is
based upon “position and accomplishment;” further, the two-volume set contains approximately 109,000 entries.
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ACADEMIC CURRICULUM VITA
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ACADEMIC CURRICULUM VITA

Name: Jacob (Jack) Jacoby Vita updated: January 1, 2014
Home address and phone: N.Y.U. office address and phone:
160 West 66" Street Stern School of Business
Apartment PHA New York University
New York, N.Y. 10023 40 West 4th Street, Room 909
New York, NY 10012
212-721-9005; 212-769-2700 212-998-0515
EDUCATION:

Ph.D. Michigan State University (1966)

Major: Social Psychology; Minors: Statistics, Sociology
M.A. Brooklyn College, The City University of New York

(1963) Psychology
B.A. Brooklyn College, The City University of New York

(1961) Psychology
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PROFESSIONAL EXPERIENCE:

1981 - present:

1981 - 1985:

1975 - 1981:
1976 (Jun.-Jul.)
1975 (May):
1971 - 1975:
1968 - 1971:

1965 - 1968:

1966 - 1968:

Merchants Council Professor of Consumer Behavior and Retail
Management, Stern School of Business, New York University.

Merchants Council Professor of Marketing, New York University and
Director of the Institute of Retail Management.

Professor, Department of Psychology, Purdue University

Guest Professor, SFB 24, University of Mannheim, Mannheim, Germany
Guest Professor, SFB 24, University of Mannheim, Mannheim, Germany
Associate Professor, Department of Psychology, Purdue University.
Assistant Professor, Department of Psychology, Purdue University

Active duty (1% Lieutenant, U.S. Air Force). Served as Chief, Behavioral
Science Branch, the National Security Agency, Fort George G. Meade,
Maryland. Duties were primarily to plan and conduct applied research in
industrial/organizational psychology. Security clearance: Top Secret.

(Part-time) Assistant Professorial Lecturer, Department of  Business and
Public Administration, George Washington Univ. Promoted to Associate
Prof. Lecturer the semester | left.

MEMBERSHIPS IN PROFESSIONAL ORGANIZATIONS:

American Association for Public Opinion Research (1967-1968, 1972-1973; 1982-present)

American Marketing Association (1968-present)

American Psychological Association (Associate, 1963-1967; Member, 1968-1972; Fellow,
1973-present. Also elected to Fellow status by Divisions 8, 23 and 41.)

American Psychological Society (1996-present; Fellow 1998)

American Psychology-Law Society (1988-present; Fellow 1994)

Association for Consumer Research (1969-present; Fellow 1993)

International Trademark Association (1991-present)
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Market Research Council (1989-present)
Midwestern Psychological Association (Member, 1968-1975)

Sigma Xi, The Scientific Research Society of North America (Associate Member, 1962-1968;
Member, 1969-1981)

Society for the Psychological Study of Social Issues (Member, 1963-1968)
Society for Judgment and Decision Making (Member, 1986-1990)

ACTIVITIES IN PROFESSIONAL ORGANIZATIONS:

1. American Psychological Association
- Member, Council of Representatives (governing body of APA), 1971-1973
- Member, Committee on Student Aid (COSA), 1973.
2. Society of Consumer Psychology (Division 23) of the American Psychological Association
- PRESIDENT, September 1973 to August 1974
- Representative to APA Council of Representatives, 1971-1973
- Member, Committee on Scientific and Professional Affairs, 1968-1971
- Chairman, Convention Program Committee, 1970-1971
- Contributing Editor, The Communicator, Division 23 Newsletter,
1970-1973
- Chairman, Membership Committee, 1971-1971
- Member, Membership Committee, 1972-73
- Policy Board Representative to the Journal of Consumer Research,
1971-1974, 1976-1978; Alternate Representative, 1974-1975
- Chairman, Fellowship Committee, 1975; 1980; Member, 1979, 1981

- Chairman, Election Committee, 1975
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3. Association for Consumer Research
- PRESIDENT, 1975
- Member, Advisory Council (ACR’s governing body thru 1972), 1969-1972
- Member, Executive Committee, 1973-1974, 1976
- Member, Program Committee, 1970-1971
- Member, Publications Committee, 1970-1972
- Chairman, Publications Committee, 1973
- Editor, ACR Newsletter, 1973
- Chairman, Election Committee, 1976
- Member, Election Committee, 1975, 1977

- Policy Board rep., Journal of Consumer Research, 1981-1984

4. American Association of Public Opinion Research
- Member, Professional Standards Revision Committee, 1983-1984
- Policy Board rep., Journal of Consumer Research, 1984-1986
- Member, ad hoc committee on changing P.O.Q. publisher, 1986
5. Market Research Council
- Executive Committee, Member at Large, 1991-1992
- Chairman, Marketing "Hall of Fame" Award Committee 1991-1992
6. International Trademark Association

- Member, Editorial Board, The Trademark Reporter, 1993-2003
- Member, Advisory Board, Brand Names Educational Foundation,2004-6
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OTHER PROFESSIONAL ACTIVITIES:

1. Editorial Board Memberships.

- Journal of Consumer Research, Founding member of JCR and Member, Editorial Board,
1973-1974.

- Member, Policy Board (group that selects editors and, initially established journal policies)
Representing APA-Division 23, 1971-1974, 1976-78; Alternate, 1974-1975
Representing ACR: 1981-1984
Representing AAPOR: 1984-1986
Vice Chairman of Policy Board: 1984-1986

- Journal of Marketing Research, Member, Editorial Board, 1972-1974.

- Computers in Human Behavior, Member, Editorial Board, 1984-1994.

- Trademark Reporter, member, Editorial Board, 1993-present.

2. Reviewer of Manuscripts

- American Psychological Association, Annual Conventions: 1970-1976

- Association for Consumer Research, Annual Conventions: 1971, 1972, 1974, 1978, 1979,
1986, 1989, 1990

- ACR European Conference, 1995

- Organization Behavior and Human Performance - 1971
- 1972 American Marketing Association, Fall Convention
- 1972 Research Design Competition, APA-Division 23

- Journal of Applied Social Psychology 1972, 1984

- Journal of Applied Psychology 1972

- Public Opinion Quarterly, 1973, 1974

- Journal Supplement Abstract Service, Am. Psych. Assn. 1975
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- American Marketing Association, 1979 Ph.D. dissertation competition
- Journal of Marketing (1980)

- Journal of Finance (1985)

- Journal of Nonverbal Behavior (1988)

- International Journal of Research in Marketing (1988)

- "Marketing and Public Policy" conference 1995,

- Journal of Public Policy and Marketing, 1997-1999

- Reference Manual on Scientific Evidence. 1994 and 2000 editions. Federal Judicial
Center, Washington, D.C.

3. Reviewer of Proposals

National Science Foundation (1973, 1974, 1975, 1976, 1979, 1980, 1986, 1988)
- Social Science Research Council of Canada (1981)
- Food and Drug Administration (1975)

- Million Dollar Round Table (1979)

4. Reviewer of Advertising

- Judge, 1991 Effie Awards (annual award for Advertising effectiveness)
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HONORS AND AWARDS:

1969 - Admitted into Sigma Xi, the National Honorary Society of Science.
1973 - Elected a Fellow of the American Psychological Association
1973 - Elected a Fellow of the Division of Consumer Psychology
1981 - Elected a Fellow of the Division of Personality and Social Psychology
1995 - Elected a Fellow of the Division of Law and Psychology
1973 - President, Division of Consumer Psychology, the American Psychological Association.
1975 - President, the Association of Consumer Research.

1978 — Recipient of the American Marketing Association’s Harold H. Maynard Award for the
article making the most "significant contribution of marketing theory and thought" in the Journal
of Marketing, 1978.

1991 - First recipient, American Academy of Advertising's Outstanding Contribution to
Advertising Award for having "made a significant sustained contribution to advertising research
through a systematic program of research."

1993 - Elected a Fellow of the Association of Consumer Research
1995 — Recipient of the Society of Consumer Psychology's fifth bi-annual
Distinguished Scientific Research Award.
2001 - Appointed an Academic Fellow, the Center for Law and Business, New York University.

2011 - Based upon scholarly impact on the field of consumer behavior, Selected by editors at Sage
Publication as a “Legend in Consumer Behavior.” Sage will be publishing many of Jacoby’s writings
in 1214 as an 8 volume set.

Listed in:
Who's Who in the World
Who's Who in America
Who's Who in the East

Who's Who in Frontier Science and Technology
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Who's Who of Emerging Leaders in America
Who's Who in Advertising
Who’s Who in American Education

Men of Achievement

BOARD OF DIRECTORS:

1991-1994 - Advertising Educational Foundation. (New York)

MAJOR RESEARCH GRANTS AND CONTRACTS (Total: more than $1.1 million):

$148,000

from the National Science Foundation for studying: "Amount, type, and order of package
information acquisition in purchasing decisions." For the period from June 1, 1974 to
December 30, 1976. (GI-43687).

$155,000

from the Federal Trade Commission for: "Study of likely impact of disclosure of life
insurance costs on agent and consumer behavior." For the period from January 1, 1977 to
August 4, 1978. (L0226).

$181,000

from the American Association of Advertising Agencies for studying: "The
Miscomprehension of Televised Communication". For the period from February 1978
through February 1980.

$353,000

from the National Science Foundation for studying: "Assessing the effects of science based
information on consumer technological choices." (Co-authored with James J. Jaccard). For
the period from February 15, 1980 through August 31, 1983 (PRA7920585).

25



$270,000

from The Advertising Educational Foundation, Ind. (Co-sponsored by the American
Association of Advertising Agencies and the American Advertising Federation) for studying:
"The Miscomprehension of Print Communication". For the period from January 1983
through December 1985.

M.S. THESIS AND Ph.D. DISSERTATION:

Jacoby, J. “Imprinting: An experimental approach to a biphasic interpretation.” Unpublished
Master's Thesis, Brooklyn College, 1963. (Major Professor: Howard Moltz)

Jacoby, J. “Situational anxiety and ordinal birth position as determinants of dogmatism and
authoritarianism.” Unpublished Doctoral Dissertation. Michigan State University, 1966. (Major
Professor: Milton Rokeach) See: Dissertation Abstracts A. Humanities and Social Science, 1967,
27, p. 4338-A.
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BOOKS

1.

PUBLICATIONS

Jacoby, J. and Chestnut, R.W. (1978) Brand loyalty: Measurement and management.
New York: John Wiley and Sons.

Jacoby, J., Hoyer, W.D. and Sheluga, D.A., (1980) The miscomprehension of televised
communication. New York: American Association of Advertising Agencies.

Jacoby, J. and Craig, C.S. (Eds.), (1984) Personal selling: Theory, Research and Practice.
Lexington Books, Lexington, Mass.

Jacoby, J. and Olson, J.C,, (Eds.), (1984) Perceived quality: How consumer view stores and
merchandise. Lexington Books, Lexington, Mass.

Jacoby J. and Hoyer, W.D., (1987) The comprehension and miscomprehension of print
communications: An investigation of mass media magazines. Lawrence Erlbaum
Associates, Hillsdale, New Jersey.

James Jaccard and Jacob Jacoby (2010) Theory Construction and Model Building Skills: A
Practical Guide for Social Scientists. New York: Guilford Press.

Jacob Jacoby (2013) Trademark Surveys. The American Bar Association, Chicago.
[Currently being updated for 2" edition; anticipated publication date is 2015]

Jacob Jacoby and James Jaccard (In preparation) Generalizing from Research: External
validity and Generalizability.

Jacoby, Jacob and Danilowski, Kim (book in preparation) From Theory to Research: A
Primer on Social Science Research Methods.

SELECTED UNPUBLISHED MONOGRAPHS:

1.

Uhl, J.N., Armstrong, J., Courtenay, H.V., Ishida, J.T., Kepner, K.W., Potter, H.C., and
Jacoby, J. (1970) Survey and evaluation of consumer education programs in the United
States. (2 volumes). Purdue Research Foundation, Lafayette, Indiana. March. 666
pages.  Microfilm $2.50; hard copy $33.40 (Available from: ERIC Document
Reproduction Service, ED-038-549, Fairmont Avenue, Bethesda, Maryland 20014).

Jacoby, J., Olson, J.C., Szybillo, G.J., and Hart, EW. Jr. (1975) Affirmative nutritional
disclosure in advertising and selected alternatives: The likely impact on consumer
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behavior. Washington, D.C.: Consumer Research Institute (Grocery Manufacturers of
America, Inc.), December.

Jacoby, J. and Olson, J.C. (1976) Consumer reaction to price: An attitudinal, information-
processing perspective. Unpublished; 100 pages. (A 30-page condensation was
published as article #69; see below).

Jacoby, J. and Chestnut, R.W. (1977) Amount, type, and order of package information
acquisition in purchasing decisions. Final report to the National Science Foundation (GlI-
43687), June.

Jacoby, J. (1980) Psychological foundations of consumer behavior: Lecture notes.
Bloomington, Indiana: TIS Incorporated, Publishing Division. (160 pages).

Jacoby, J. and Jaccard, J.J. (1984) The influence of health and safety information on
consumer decision making concerning new technological products. Final report to the
National Science Foundation, June.

PUBLISHED TEST:

Jacoby J. and Terborg, J.R. (1975) The Managerial Philosophies Scale. Teleometrics
International, The Woodlands, Texas. Copyright. This is a 36-item Likert-type instrument
designed to assess McGregor's Theory X-Theory Y managerial orientations. An
Examiner's Manual is available (through Teleometrics), as is a manuscript describing the
scale's empirical development (entitled: "Development and Validation of Theory X and Y
scales for assessing McGregor's Managerial Philosophies").

ARTICLES:

1.

Jacoby, J. (1967) The construct of abnormality: Some cross-cultural considerations.
Journal of Experimental Research in Personality, 2, 1-15.

Jacoby, J. (1967) Open-mindedness and creativity. Psychological Reports, 20, 822.

Jacoby, J. (1968) Birth-rank and pre-experimental anxiety. Journal of Social Psychology,
76, 9-11.

Jacoby, J. (1968) Examining the other organization: A methodology for studying
informal organizational structure of complex organizations. Personnel Administration,
31, 36-42.
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10.

11.

12.

13.

14.

15.

16.

17.

Jacoby, J. (1968) Work music and morale: A neglected but important relationship.
Personnel Journal, 47, 882-886.

Jacoby, J. (1968) Creative ability of task-oriented versus person-oriented leaders.
Journal of Creative Behavior, 2, 249-253.

Jacoby, J. (1969) Time perspective and dogmatism: A replication. Journal of Social
Psychology, 7, 281-82.

Jacoby, J. (1969) Accuracy of person perception as a function of dogmatism.
Proceedings, 77th Annual Convention, American Psychological Association, 4, 347-348.

Jacoby, J. (1970) The plight of the uniformed Air Force Psychologist. Professional
Psychology, 1, 383-387.

Jacoby, J. (1971) Personality and innovation proneness. Journal of Marketing Research,
8, 244-247. Reprinted in: H.H. Kassarjian and T.S. Robertson (Eds.), Perspectives in
Consumer Behavior (2nd ed.). Glenview, lllinois: Scott Foresman, 1973, pp. 149-155. (A
one-page abstract appears in David L. Sparks (Ed.). Broadening the Concept of
Marketing. Chicago: American Marketing Association, 1970.)

Jacoby J. (1971) A model of multi-brand loyalty: Preliminary results and promotional
strategies. Journal of Advertising Research, 11(3), 25-31.

Jacoby, J. (1971) Training consumer psychologists: The Purdue University program.
Professional Psychology, 2, 300-302.

Jacoby, J. (1971) A multiple-indicant approach for studying new product adopters.
Journal of Applied Psychology, 55, 384-388. Reprinted in M. Wallendorf and G. Zaltman
(Eds.), The Consumer Behavior of Individuals and Organizations. N.Y.: John Wiley, 1979.

Jacoby, J. (1971) Interpersonal perceptual accuracy as a function of dogmatism. Journal
of Experimental Social Psychology, 7, 221-236.

Jacoby, J. (1971) Brand loyalty: A conceptual definition. Proceedings 79th Annual
Convention, American Psychological Association, 6, 655-656.

Jacoby, J. and Aranoff, D. (1971) Political polling and the lost letter technique. Journal of
Social Psychology, 83, 209-212.

Jacoby, J. and Matell, M. (1971) Three point Likert scales are good enough. Journal of
Marketing Research, 8, 495-500.
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18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

Jacoby, J., Olson, J.C., and Haddock, R.A. (1971) Price, brand name, and product
composition characteristics as determinants of perceived quality. Journal of Applied
Psychology, 55, 570-579.

Deering, B.J. and Jacoby, J. (1971) The effect of "alternative relationships" and "relative
resources" on consumer decisions between mother and child. In David M. Gardner (Ed.)
Proceedings, Second Annual Conference, The Association for Consumer research, 1, 135-
142.

Matell, M.S. and Jacoby, J. (1971) Is there an optimal number of alternatives for Likert
scale items?  Study I: Reliability and validity. Educational and Psychological
Measurement, 31, 657-674.

Olson, J.C. and Jacoby, J. (1971) A construct validation study of brand loyalty.
Proceedings, 79th Annual Convention, American Psychological Association, 6, 657-658.

Jacoby, J. (1972) Opinion leadership and innovativeness: Overlap and validity. In M.
Venkatesan (Ed.), Proceedings, Third Annual Conference, The Association for Consumer
Research, 2, 632-649.

Jacoby, J. and Kaplan, L.B. (1972) The components of perceived risk, In M. Venkatesan
(Ed.), Proceedings, Third Annual Conference, The Association for Consumer Research, 2
382-393.

Bowen, D.D., Perloff, R. and Jacoby, J. (1972) Improving manuscript evaluation
procedures. American Psychologist, 27, 221-225.

Deering, B.J. and Jacoby, J. (1972) Price intervals and individual price limits as
determinants of product evaluation and selection. In M. Venkatesan (Ed.), Proceedings,
Third Annual Conference, The Association for Consumer Research, 2, 145-166.

Deering, B. J. and Jacoby, J. (1972) Risk enhancement and risk reduction strategies for
handling perceived risk. In M. Venkatesan (Ed.), Proceedings, Third Annual Conference,
The Association for Consumer Research, 2, 404-416.

Heimbach, J.T. and Jacoby, J. (1972) The Zeigarnik effect in advertising. In M.
Venkatesan (Ed.), Proceedings, Third Annual Conference, The Association for Consumer
Research, 2, 746-748.

Matell, M.S. and Jacoby, J. (1972) Is there an optimal number of alternatives for Likert
scale items? Effects of testing time and scale properties. Journal of Applied Psychology,
56, 506-509.
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29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

Olson, J.C. and Jacoby, J. (1972) Cue utilization in the quality perception process. In M.
Venkatesan (Ed.), Proceedings, Third Annual Conference, The Association for Consumer
Research, 2, 167-179.

Szybillo, G.J. and Jacoby, J. (1972) The relative effects of price, store image, and intrinsic
product differences on product quality evaluation. In M. Venkatesan (Ed.), Proceedings,
Third Annual Conference, The Association for Consumer Research, 2, 180-186.

Jacoby, J., Kohn, C.A. and Speller, D.E. (1973) Time spent acquiring product information
as a function of information load and organization. Proceedings, 81st Annual Convention,
American psychological Association, 8 (2), 813-814.

Jacoby, J. and Kyner, D.B. (1973) Brand loyalty vs. repeat purchasing behavior. Journal
of Marketing Research, 10, 1-9.

Hart, E.W. and Jacoby, J. (1973) Novelty, recency, and scarcity as predictors of
perceived newness. Proceedings, 81st Annual Convention, American Psychological
Association, 8 (2), 839-840.

Hollander, S.W. and Jacoby, J. (1973) Recall of crazy, mixed-up TV commercials. Journal
of Advertising Research, 13 (3), 39-42.

Kohn, C.A. and Jacoby, J. (1973) Operationally defining the consumer innovator.
Proceedings, 81st Annual Convention, American Psychological Association, 8 (2), 837-
839.

Szybillo, G.J., Jacoby, J. and Busato, J. (1973) Effects of integrated advertising on
perceived corporate hiring policy. Proceedings, 81st Annual Convention, American
Psychological Association, 8 (2), 815-816.

Jacoby, J. (1974) Consumer reaction to information displays: Packaging and advertising.
In S.F. Divita (Ed.), Advertising and the Public Interest. Chicago: American Marketing
Association, 101-118.

Jacoby, J. (1974) Consumer behavior: A neglected but fertile field for psychological
research. Contemporary Psychology, 19 (7), 543. (Review of S. Ward and T.S.
Robertson, Eds., Consumer Behavior: Theoretical Sources. Englewood Cliffs, N.J.,
Prentice-Hall.)

Jacoby, J. (1974) The construct validity of opinion leadership. Public Opinion Quarterly,
38(1), 81-8
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40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

Jacoby, J. and Olson, J.C. (1974) An extended expectancy model of consumer
comparison process. InS. Ward and P. Wright (Eds.), Advances in Consumer Research, 1
319-333. Urbana, lllinois: Association for Consumer Research.

Jacoby, J., Speller, D.E. and Kohn, C.A. (1974) Brand choice behavior as a function of
information load. Journal of Marketing Research, 11 (1), 63-69.

Jacoby, J., Speller, D.E. and Berning, C.A.K. (1974) Brand choice behavior as a function of
information load: Replication and extension. Journal of Consumer Research, 1 (1), 33-
42.

Berning, C.A.K. and Jacoby, J. (1974) Patterns of information acquisition in new product
purchases. Journal of Consumer Research, 1 (2). 18-22.

Olson, J.C. and Jacoby, J. (1974) Measuring multi-brand loyalty. In S. Ward and P. Wright
(Eds.), Advances in Consumer Research, 1, 447-448. Urbana, lllinois: Association for
Consumer Research.

Kaplan, L.B., Szybillo, G.J. and Jacoby, J. (1974) Components of perceived risk in product
purchase: A cross-validation. Journal of Applied Psychology, 59 (3), 287-291.

Szybillo, G.J. and Jacoby, J. (1974) Intrinsic vs. extrinsic cues as determinants of
perceived product quality. Journal of Applied Psychology, 59 (1), 74-78.

Szybillo, G.J. and Jacoby, J. (1974) Effects of different levels of integration on advertising
preference and intention to purchase. Journal of Applied Psychology, 59 (3), 274-280.

Jacoby, J. (1975) Consumer psychology as a social psychological sphere of action.
American Psychologist, 30 (10), 977-987. APA-Division 23 Presidential Address
(Reprinted in: M. Wallendorf and G. Zaltman (Eds.), The Consumer Behavior of
Individuals and Organizations, New York: John Wiley and Sons.)

Jacoby, J. (1975) Perspectives on a consumer information processing research program.
Communication Research, 2 (3), 203-215. (Reprinted in: Michael Ray and Scott Ward
(Eds.), Communicating with Consumers: The Information Processing Approach. Beverly
Hills, Calif.: Sage, 13-25.)

Jacoby, J. (1975) A brand loyalty concept: Comments on a comment. Journal of
Marketing Research, 12 (4), 484-487.

Jacoby, J. (1975) Ruminations of a consumer psychologist on the emerging energy crisis.
In R. N. Andrews (Ed.), Can We Meet Our Energy Needs? President's Council
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52.

53.

54.

55.

56.

57.

58.

59.

60.

61.

Symposium, Purdue University. West Lafayette, Indiana: Purdue Research Foundation,
32-44.

Jacoby, J. and Small, C.B. (1975) The FDA approach to defining misleading advertising.
Journal of Marketing, 39 (4), 65-68. Reprinted In: Jeffrey S. Edelstein (Ed.)(1999)
Advertising Law in the New Media Age. New York: Practicing Law Institute.

Jacoby, J., Speller, D.E. and Berning, C.A.K. (1975) Constructive criticism and
programmatic research: Reply to Russo. Journal of Consumer Research, 2 (2), 154-156.

Edel, E.C. and Jacoby, J. (1975) Examiner reliability in polygraph chart analysis:
Identification of physiological responses. Journal of Applied Psychology, 60 (5), 632-634.

Jacoby, J. and Terborg, James R. (1975) How to interpret your scores on the Managerial
Philosophies scale. Teleometrics International, 1-7.

Jacoby, J. (1976) Consumer psychology: An Octennium. In P. Mussen and M.
Rosenzweig (Eds.), Annual Review of Psychology, 27, 331-358.

Jacoby, J. (1976) Consumer and industrial psychology: Prospects for theory
corroboration and mutual contribution. In M.D. Dunnette (Ed.), The Handbook of
Industrial and Organizational Psychology. Chicago: Rand McNally, 1031-1061.

Jacoby, J. (1976) Consumer research: Telling it like it is. In B.B. Anderson (Ed.),
Advances in Consumer Research, 3, 1-11. Association for Consumer Research
Presidential Address (Reprinted in M. Wallendorf and G. Zaltman (Eds.), The Consumer
Behavior of Individuals and Organizations. New York: John Wiley and Sons, 1979.)

Jacoby, J. (1976) Defining misleading advertising: Reply to Preston. Journal of
Marketing, 40(3), 57-58.

Jacoby, J., Chestnut, R.W., Weigl, K.C. and Fisher, W. (1976) Pre-purchase information
acquisition:  Description of a process methodology, research paradigm, and pilot
investigation. In B.B. Anderson (Ed.), Advances in Consumer Research, 3, 306-314.

Jacoby, J., Szybillo, G.J. and Berning, C.A.K. (1976) Time and consumer behavior: An
interdisciplinary overview. Journal of Consumer Research, 2 (3), 320-339. (Reprinted in:
R. Ferber (Ed.), Selected Aspects of Consumer Behavior: A Summary from the
Perspective of Different Disciplines. Prepared for the National Science Foundation.
Directorate for Research Applications (RANN). NSF/RA 77-0013. Superintendent of
Documents, U.S. Government Printing Office, Washington, D.C., 451-476.)
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62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

74.

Bettman, J.R. and Jacoby, J. (1976) Patterns of processing in consumer information
acquisition. In B.B. Anderson (Ed.), Advances in Consumer Research, 3, 315-320.

Kyner, D.B., Jacoby, J. and Chestnut, R.W. (1976) Dissonance resolution by grade school
consumers. In B.B. Anderson (Ed.), Advances in Consumer Research, 3, 315-320.

Raffee, H., Hefner, M., Scholer, M., Grabicke, K. and Jacoby, J. (1976)
Informationsverhalten und Markenwahl. Die Unternehmung, 2, 95-107.

Jacoby, J. (1977) Information load and decision quality: Some contested issues. Journal
of Marketing Research, 14 (4), 569-573.

Jacoby, J. (1977) The emerging behavioral process technology in consumer decision
making research. In W.D. Perrault, Jr. (Ed.), Advances in Consumer Research, 4, 263-265.

Jacoby, J. (1977) History and objectives underlying the formation of ACR's Professional
Affairs Committee in W.D. Perrault, Jr. (Ed.) Advance in Consumer Research 4, 256-257.

Jacoby, J. (1977) Laboratory experiments: Faulty and necessary. Journal of Consumer
Policy, 1 (2), 183-185.

Jacoby, J., Berning, C.A.K., and Dietvorst, T.F. (1977) What about disposition? Journal of
Marketing, 41 (2) 22-28.

Jacoby, J., Chestnut, R.W. and Silberman, W. (1977) Consumer use and comprehension
of nutrition information. Journal of Consumer Research, 4 (2), 119-128.

Jacoby, J. and Olson, J.C. (1977) Consumer reaction to price: An attitudinal, information-
processing perspective. In Y. Wind an M. Greenberg (Eds.), Moving Ahead with Attitude
Research. Chicago: American Marketing Association, 73-86.

Jacoby, J., Szybillo, G.J. and Busato-Schach, J. (1977) Information acquisition behavior in
brand choice situations. Journal of Consumer Research, 3 (4), 209-216.

Chestnut. R.W. and Jacoby, J. (1977) Consumer information processing: Emerging
theory and findings. In A. Woodside, P.D. Bennett, and J.N. Sheth (Eds.), Foundations of
Consumer and Industrial Buying Behavior. New York: Elsevier, North-Holland, Inc., 119-
133.

Jacoby, J. (1978) Consumer Research: A state of the art review. Journal of Marketing, 42
(2), 87-96.
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75.

76.

77.

78.

79.

80.

81.

82.

83.

84.

Jacoby, J., Chestnut, R.W. and Fisher, W. (1978) A behavioral process approach to
information acquisition in non-durable purchasing. Journal of Marketing Research, 15,
532-544.

Jacoby, J., Chestnut, R.W., Hoyer, W., Sheluga, D.A. and Donahue, M.J. (1978)
Psychometric characteristics of behavioral process data: Preliminary findings on validity
and reliability, In Keith Hunt (Ed.) Advances in Consumer Research, 5, 546-554.

Jacoby, J., Sheluga, D., and Major, B. (1978) Does format make a difference?: Three
studies. In C. Leavitt (Ed.), Proceedings of the Division 23 Program, 85th Annual
Convention of the American Psychological Association, 15-16.

Sheluga, D.A. and Jacoby, J. (1978) Do comparative claims encourage comparison
shopping? -- the impact of comparative claims on consumers' acquisition of product
information. In J. Leigh and C.R. Martin (Eds.), Current Issues and Research in
Advertising. Ann Arbor, Michigan: University of Michigan Press, 5, 23-28.
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FEES

Fees for the Survey

Jacob Jacoby Research, Inc. will be invoicing $44,000 for designing, analyzing and
reporting the survey.

Phi Power Communications Inc. (including all their subcontractors) will be invoicing $
for their role in preparing and implementing the survey.

Fees for Post-Survey Activities

With the exception of oral testimony under oath, Jacob Jacoby Research, Inc. will be
invoicing $850 per hour (plus out-of-pocket expenses) for all time devoted to this matter
subsequent to providing attorneys for plaintiff with a copy of the final report. Oral
testimony under oath will be billed at a rate of $1000 per hour (plus out-of-pocket
expenses).
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Apr 14 Before Judge Marilyn L. Huff
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Brighton Collectibles, Inc. v. Marc Chantal USA, Inc.

Trade dress matter

Oct 7 Before Judge Ann D. Montgomery
U.S.D.C. Minnesota
Mooney et al. (class) v. Allianz Life Ins. Co., No. America

Deceptive sales practices matter

Nov 6 Before Judge Ann D. Montgomery
U.S.D.C. Minnesota
Fair Isaac Corp. (FICO) et al. v. Experian, Equifax and
TransUnion

Likely confusion matter

JACOB JACOBY - 2011 COURTROOM TESTIMONY

Jan 18 Before an arbitration panel
Arbitration Services of Portland
Bibiji Inderjit Kaur Puri v. Golden Temple of Oregon, LL.C
Secondary meaning/likely confusion matter
Arbitrators:

Jeff Edelson: http://www.mhgm.com/showattorney.asp?Show=45
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Alan McCollum: http://www.techlaw.com/

Peter Staples:
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JACOB JACOBY - 2012 COURTROOM TESTIMONY

Before Judge Sidney H. Stein

U.S.D.C. S.D.N.Y.

Fresh Del Monte Produce, Inc. v. Del Monte Foods Co and
Del Monte Corp.

Deceptive advertising/packaging matter

Before Judge James Spencer
U.S.D.C. E.D. Virginia (Richmond)
Pennington Seed, Inc. v. The Scotts Miracle-Gro Company

Deceptive advertising/packaging matter

Before Judge Andrew J. Guilford
U.S.D.C. C.D. Ca.
Mixed Chicks LLC v. Sally Beauty Supply et al.

Trademark and trade dress confusion matter
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May 22 Before Judge Jed Rakoff
U.S.D.C. SD.N.Y.
Bayer Healthcare v. Sergeant

Deceptive advertising matter

July 30 Before Judge James R. Spencer
U.S.D.C. E.D.VA (Richmond)
Scott’s v. Pennington

Deceptive advertising matter
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Trade dress matter

U.S.D.C.
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U.S.D.C. D. Nevada

Picture Me Press v. Portrait Corp. of America, CPI Corp. and CPI Images.
Trademark matter

U.S.D.C. Northern District of Ohio

Laryngeal Mask Co, Ltd. & LMA NA, Inc. v. Ambu A/S, et al.
Deceptive advertising matter

US.D.C. S.D.CA

j2 Global Communication et al. v. Zilker Ventures et al.
Trademark matter

US.D.C. S.D.CA
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Jun 30 Mirror Worlds, Inc. v. Apple Inc.
Patent matter

U.S.D.C. E.D. TX (Tyler Div.) 08cv88

Oct 7 Fresh Del Monte v. Del Monte Corp.

Deceptive packaging matter

U.S.D.C. S.D.N.Y 08 Civ-8718 (SHS)

JACOB JACOBY - 2011 DEPOSITION TESTIMONY

May 6 Am. Express Marketing & Development Corp. et al. v. Black Card LLC
Secondary Meaning
U.S.D.C. S.D.N.Y. 10 CIV 1605 (DLC)

May 7, 19 Dongguk University v. Yale University
Reputational damage

U.S.D.C. D.Conn 308CV00441 RNC

June 2 Louis Vuitton v. Hyundai
Trademark confusion

U.S.D.C. SD.NY. 10CIV 1611 (PKC)
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JACOB JACOBY - 2012 DEPOSITION TESTIMONY

Munchkin, Inc. v. The First Years, Inc., et al.
Materiality of patent markings

U.S.D.C. C.D. CA, CV10-2219-GW(AGRX).

Apple Inc. v. Samsung Electronics et al.
Secondary meaning

U.S.D.C. N.D.Ca Case No. 11-cv-01846-LHK

FLIR Systems, Inc. v. Sierra Media, Inc. and Fluke Corp.
Confusion and deception matter

U.S.D.C. D. Oregon (Portland Division) CV 10-971-HU

Mixed Chicks LLC v. Sally Beauty Supply et al.
Trademark and trade dress confusion matter

U.S.D.C. C.D.Ca Case No. SACV11-452-AG (FMOx)

Moldex v. McKeon
Trade dress matter

U.S.D.C. C.D. Calif (Western Division) CV11-01742 GHK (AGR)

J.T. Colby et al. v. Apple, Inc.

Likelihood of confusion matter

US.D.C. S.DN.Y
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JACOB JACOBY - 2013 DEPOSITION TESTIMONY

Balance Bar Co v. GFA Brands
Likelihood of confusion matter

US.P.T.O. T.T.AB.

Stonefire Grill, Inc. v. FGB Brands D/B/A Stonefire Authentic Flatbreads
Likelihood of confusion matter

U.S.D.C. C.D. California

Pennington Seed, Inc. v. The Scotts Co., Inc.

Deceptive Advertising Matter

U.S.D.C. E.D. VA (Richmond Div.)

Paleteria La Michoacana et al. (cross-defendants) v.

Productos Lacteos Tocumbo S.A. de C.V. (PROLACTO) (cross-plaintiff)
Likely confusion and deceptive advertising matter

U.S.D.C. District of Columbia

Jackson Family Wines v. Diageo
Likely confusion matter

U.S.D.C., N.D. California

JACOB JACOBY - 2014 DEPOSITION TESTIMONY

Sweet Street Desserts, Inc. v: Chudleigh’s Ltd.

Likely confusion matter
E..D.C., Pennsylvania

59



EXHIBIT 2



UNITED STATES PATENT AND TRADEMARK OFFICE
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BALANCE BAR COMPANY,
Opposer. Opposition No. 91196954
Vs. Opposition No. 91197748
GFA BRANDS, INC.,
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488 Madison Avenue
New York, New York 10022

August 27, 2014
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within and for the state of New York.

CINDY AFANADOR COURT REPORTING, INC.
(516)491-2694
www .cindycourtreporting.com

CINDY AFANADOR COURT REPORTING, INC.
1-877-DEPO-YOU




A PPEARANCTE S:

SCHROEDER LAW PC
Attorney for the Opposer

110 Cooper Street

#605

Babylon, New York 11702
(631) 649-6109

BY: R. GLENN SCHROEDER, ESQ.
QUARLES & BRADY LLP

Attorney for Applicant

411 East Wisconsin Avenue
Wisconsin, Wisconsin 53202-4497

(414) 277-5669

BY: DAVID R. CROSS, ESQ.

CINDY AFANADOR COURT REPORTING, INC.
1-877-DEPO-YOU




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

- JACOB JACOBY -

D-I-R-E-C-T E-X-A-M-I-N-A-T-I-O-N

DIRECT EXAMINATION BY

MR. SCHROEDER:

Q. Please state your full name.
AL Jacob Jacoby.

Q. Are you currently employed?‘
A. I am.

Q. Have you been retained by the

Balance Bar company to provide expert
testimony in this proceeding?
A. I have.

MR. SCHROEDER: Let's go ahead
and mark the first two exhibits as
Opposer's Exhibit 50 and Opposer's
Exhibit 51.

(Whereupon, Mr. Jacoby's rebuttal
report was marked as Opposer's Exhibit
50 for identification.)

(Whereupon, Mr. Jacoby's
supplemental rebuttal report was marked
as Opposer's Exhibit 51 for
identification.)

Q. I'm handing you what's been

marked as Opposer's 50 and 51. Look at

CINDY AFANADOR COURT REPORTING, INC.
1-877-DEPO-YOU
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- JACOB JACOBY -

Opposer's 50, and just identify that document
for me; Opposer's Exhibit 50.

A. This is rebuttal report that I
prepared and submitted on November 30, 2012.

Q. Thank you. Could I ask you to
refer to Opposer's Exhibit 50, turn to page 21
which is Appendix B.

A, Yes.

Q. If we start with your educational
background which is listed there on page 22,
can you confirm that's an accurate description

of your education background?

A. It is.

Q. Is there anything missing?

Al No.

Q. Right below there is your
professional experience. Can you confirm that

that's an accurate description of your d&@ﬁ%&u{/> 67ééf

professional experlence that dates back to

August 19667
It is.
Q. Is there anything missing that
should be added-?

A No.

7
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- JACOB JACOBY -

Q. Could I ask you to tﬁrn to page
23 and on that page appears a listing of your
professional organizations to which you
belong. Do you see that?

A I do.

Q. Is this an accurate listing of
your professional organizations to which you
have belonged or currently belonged?

A. It is.

Q. Is there anything missing that
should be added?

A. Not that I could think of.

Q. Can you now turn to page 27, and
on page 27 it appears the title Honors and
Awards; do you see that?

A. I do.

Q. Is that an accurate listing of
honors and awards that you received during
your career?

A, It is. Something on page 28
should be updated, though.

Q. Which would be?

A. The last entry of Sage

Publication. Everything has been delayed, the

CINDY AFANADOR COURT REPORTING, INC.
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MM@ - JACOB JACOBY -

fabrivafLion will come out 1215 as an
eight-volume set.

Q. Thank you. I ask you to now turn

to page 30, beginning on page 30 are a listf <£¢

of your publications, and it actually runs
from page 30 to page 46, and then it continues
from page 50 to 52.

Can you briefly review that and
confirm that that's an accurate listing of the
publications that you're either authored or

coauthored? ;i%&jﬁ K%L

A. It is up to date forkwhich this

report was submitted. For example on page 30,
it lists under Books item number seven, a book
titled Trademark Surveys, that was published
in August 2013. The book I wrote would be the
invitation of The American Bar Association.
Then on page 46, I should have gone back and
reviewed a more current version of my vita,
but I know that there are at least two more
publications that should be added and I don't
recall what they are.

Q. Thank vyou. I ask you to turn to

page 52, on page 52 it appears to be a listing

CINDY AFANADOR COURT REPORTING, INC.
1-877-DEPO-Y0U




12

13

14

15

16

17

18

19

20

21

22

23

24

25

- JACOB JACORY -
of your courtroom testimony -- actually, page
52 and 53; do you see that?

A Yes.

Q. Is this an accurate listing of
the cases in which you have provided courtroom
testimony?

A. It is for the years 2009 through,
I think, 2012. There may have been an

ﬁ2 or ﬁ3 which I may not

additional item in
recall, but it was accurate at that point in
time in which I submitted this report.

Q. Would there have been testimony
earlier than 20097

A, Most assuredly.

Q. And you're not required to list
testimony earlier than four or five years
under, correct?

A.  According to the Federal Rules of
Evidence, that's correct.

Q. Thank you. I ask you to now turn
to page 54, and I see on pages 54 to 55 is a
listing of your deposition testimony; do you
see that??

AN I do.

CINDY AFANADOR COURT REPORTING, INC.
1-877-DEPO-YOU
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Q. Is this an accurate listing of
the cases in which you have provided
deposition testimony?

A. It is for the years indicated in
2008 through, I guess, the first half of 2012,
and I know there have been others since then,
but I don't recall if there are.

Q. Again, that would have been

deposition testimony earlier than 2008,

correct?
A, A considerable number, vyes.
Q. Thank vyou. Let's turn back to

page 11, which is Appendix A. Can you briefly
explain what Appendix A is?

A. Well, according to the -- I think
it's a Handbook of mecommended practices put
out by the Federal Judicial Center, one has to
indicate one's qualifications or at least
that's something triers of fact should
consider, so in Appendix, A what I have are my
relevant qualificationsfz% conducting, and
critiquing, evaluating surveys, in litigated
matters, as well as my qualifications as an

Academician, which I thought appeared mid way

CINDY AFANADOR COURT REPORTING, INC.
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in that appendix.
Q. Thank you. Have you ever been

excluded from teszi%ifng on the grounds that

you're not’sxpert i rAsurvey evidence?
Al No.
Q. Have you represented both

plaintiffs and defendants in trademark

matters?
Al Yes.
Q. Do you know the breakdown between

cases where you represented the plaintiff and

in cases where you represented the defendant?
A. I think they're roughly 50/50.
Q. Are you aware that during his

testimony in this proceeding, Mr. Johnson,

criticized you for not performing your own

survey?
A. I am.
Q. Have you prepared rebuttal expert

reports in the past without having performed
your own survey?

A. Definitely.

Q. Is thgre any scientific reason
why you cannot Qgﬁéggié Mr. Johnson's survey

CINDY AFANADOR COURT REPORTING, INC.
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- JACOB JACORY -

without performing your own survey?

A No.

Q. Would vou like to elaborate on
that at all? ‘ -

A. Well, sure. I h%;i been
conducting surveys for 1itiga%§ng matters
since 1980, I conducted well over a thousand.
I participated in hundreds of litigated
matters, both as somebody who designed his own
surveys, and who has critiqued surveys of
others. I have written somewhere in the order
of 20 articles on survey research in

)

litigation, and in fact, ,I mentioned a moment

N

ago, the American Bar Association, though they

could have asked any number of people, they
invited me to write what ended up being a
1,064 page book entitled Trademark Surveys in
which I had to review case law and surveys
that were accepted as evidence, critiqued as
evidence, etc, go I would say I have probably
as much as anyone else and possibly more than
anyone else experience in the realm,
designing, conducting, evaluating surveys

being conducted for the purpose of being

CINDY AFANADOR COURT REPORTING, INC.
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- JACOR JACOBY -
offered as evidence in litigated matters.
Q. Thank you. Just a little

background, so we all know wgigé we are here.

As you know, Dr. Jacoby, the Balance Bar

Company and GFA are involved in a present
dispute which involves Smart Balance. We
marked two reports already that have been
filed in this case. Now, your rebuttal expert
report addressed the July 18, 2012 report of
Philip Johnson, correct?

A Yes.

Q. Mr. Johnson's July 18th report
was previously marked as Applicant's
Exhibit 26 and I have a copy in case you need
to refer to it at any point in your testimony.
You were deposed back in January of 2g¥é°in
connection to Smart Balance dispute, correct?

A. Yes.

Q. Are you aware that the parties
are involved in, a second dispute involving the &é%?

Earth Balance,?

K
Al Yes.
Q. And you prepared a rebuttal

report in that second dispute involving Earth

CINDY AFANADOR COURT REPORTING, INC.
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- JACOB JACOBY -
Balance, correct?
A. Yes.
Q. And your rebuttal report prepared
in connection with the Earth Balance dispute
was directed to the second study performed by

Mr. Johnson, correct?

A. Yes.
. . R L
Q. _ﬁmfﬂgw%gu have given deposition
testimony ini€m§rt Balance dispute, correct? /
A. Yes.
Q. Are you aware that Mr. Johnson f*w
A ,
prepared a responsq report in the Earth
Balance dispute?
A. Yes.
Q. Have you seen that response Smart

Balance report?

A I have.

Q. ' I think that summarizes the
various reports and testimony that have been
provided in these proceedings. Before we get
into the particulars, I'd like to ask you for
your overall opinion. Before discussing
individual criticisms of Mr. Johnson's report,

can you tell us if you reached an overall

CINDY AFANADOR COURT REPORTING, INC.
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- JACOB JACOBY -
opinion as to the wvalidity of the conclusions

in Mr. Johnson's report?

Al I have.
Q. What would that be?
A. My conclusion is that

Mr. Johnson's surveys and reports cannot be
relied on to indicate that there is an absence
or likelihood of an absence of confusion
between marks at issue in the present matters.

Q. Let's now look at some particular
positions. Let's take a look at Opposer's
Exhibit 51 and can I first ask you to identify
that document for us?

A. That was a second rebuttal report
or a supplemental rebuttal report that I filed

in this matter on October 2, 2013.

Q. Dr. Jacoby, looking at what's

been marked as Opposer's Exhibit 51, can you
| W

explain to us the basis wkerd the criticismN?s
set forth in this supplemental report?

A. I'm not sure if I understand the
question, "the basis".

Q. Let me rephrase. Can you walk us

through your criticisms .that are set forth in

CINDY AFANADOR COURT REPORTING,; INC.
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- JACOB JACOBY -
this supplemental rebuttal report?

A. My initial criticism, and
actually principal criticism in this report,
is that Mr. Johnson, in my opinion, and I
think in the opinion of other authorities,
used the wrong protocol for trying to access
the likelihood of confusion. The, what is
known as the "Eveready" protocol --
E-V-E-R-E-A-D-Y, it's one word with only one
"RM .

Maybe I should note this for the
record: The court reporter is doing an
incredible job putting up with drillings,
which is immediately outside of this room, and
is struggling to hear my soft tones and I
appreciate her efforts.

So, what I was about to say is
t , Mr. Johnson used an Eveready approach,
thgh}eading authorities are now I think,
including courts, are coming around to
believing that, that is an improper protocol
and should not be used for testing an absence
of confusion between two marks, and by leading

authorities I'm referring to -- well, there

CINDY AFANADOR COURT REPORTING, INC.
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- JACOB JACOBRY -
was a recent case of Akiro, A-K-I-R-0, versus
-- I forgot the second party's name, but here

in thefgecond éircuit by his Honor Jed Rakoff,

R-A-K-O-F-F, in which he goes through the
analysis provided by Mr. Jerre, J-E-R-R-E,
Swann, S-W-A-N-N, as to why an Eveready format
would be inappropriate to trying to test the
absence of confusion or even test the presence
of confusion, but especially the absence of
confusion. That is really my criticism, that
in light of this very insightful paper by
Jerre Swann being cited among other persons by
Professor McCarthy in his Trademarks and
Unfair Competition, now being cited by courts
seems to be very influential when people no
longer use Eveready formats under certain
circumstances, but to definitely use Eveready
formats under other circumstances.

Q. Okay. In Mr. Johnson's
testimony, there are two documents marked as
Applicant's Exhibit Number 27 and 28. This
may help us explain further some of your
criticisms about the Eveready format.

First, have you seen these

CINDY AFANADOR COURT REPORTING, INC.
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- JACOB JACOBY -
documents before, Dr. Jacoby?
A I have.
Q. And were these the same documents

that you referenced j F¥ou most recent
{fed

rebuttal report in Balance dispute?

AN
A. They are. '

Q. Let me ask you‘to refer to
Applicant's Exhibit 27, and“;articular to pag (/
that's stamped BB000174. ”

If you can explain to us the
significance of the numbers that are shown on

this particular page.

A. This is a table from a study
conducted -- let me see who the author of this
is. ITt's historic data from Kraft, and it

shows on this table the brand awareness of the
name Balance as compared to BRalance Gold,
Balance Bar, Balance 100-Calorie, and with
respect to Balance it shows an unaided
awareness level of eight percent, a total
awareness level, which would be unaided plus
aided of 63 percent. What that shows is that
most people, 92 percent, of users and nonusers

in the category who have consumed, according

CINDY AFANADOR COURT REPORTING, INC.
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- JACOB JACOBY -
to the legend here, the past three months
consumption of nutrition slash NE, which I
believe to be nutritional energy bars,
92 percent did not on an unaided basis recall
the name Balance.

Q. Now, let's take a gquick look at
Applicant's Exhibit 28 and ask you to take a
look at the page marked BB0001979.

A. This being Applicant's Exhibit 28
is an August 2000 tracker study by Millward
Brown, one of the leading research firms in
the industry, which also speaks to the issue
of awareness, both aided and unaided, and on
page BB0001979 it shows that as of March 2013
the unaided awareness level for Balance Bar
was four percent.

Q. That's even lower than the eight

percent we saw in Applicant's Exhibit 27,

correct?
A. Yes.
Q. How do these unaided numbers that

we just looked at factor into your analysis
that you performed and discussed here in

Opposer's Exhibit 517

CINDY AFANADOR COURT REPORTING, INC.
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A. I.mentioned Jerre Swann. He
wrote in 2008 what has become a very
influential article. Comparing the two
principal ways in which likely confusion tends
to be assessed, those two ways being the
Eveready format and the second way being the
Squirt format, with a capital "s". In that
paper, in that article, Swann points out that
the Eveready format should be considered, in !
his words, the gold standardx\'%;en it comes
to assessing likely confusion for strong marks
that are readily -- I thimk he uses the words
that are readily assessab$g in memory. When
you don't have strong marks that on an unaided
basis are readily ggﬁgggable in memory, the
Eveready format will unde{/gstimate likely
confusionf. In fact, he points out that in Aﬁ?%
his conclusions that where he says, "The
Eveready format should never be used to show
lack of confusion." His analysis, as I say,
has been picked up by others including
Professor McCarthy, including some courts.

All of that is relevant to Applicant's

Exhibits 27 and 28, which you just show&me and

—
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- JACOB JACORY -
show unaided awareness levels of around four
rercent.

Q. And do you agree with Professor
Swann or Mr. Swann with respect to those
conclusions that he reached in his article?

A I do. In fact, I've changed my
approach when I design#ﬁllikelihood of
confusion studies. As he indicates in a
footnote, I believe on the first page of his
own article, his analysis had causéd him to
change his approach to XEether or not he us )
an Eveready format in @Q% likelihood of
confusion matter.

Q. If you just refer back briefly to
Applicant's Exhibit 28, again, to that same
page, BB0001979. You see here that there is
an aided awareness level of 49 percent. Does
that number in any way change your opinion as
to whether the Eveready format is appropriate?

A, It doesn't. By the way, I
indicated the date March of 2013, which would
be the first guarter of 2013. He also has the
second quarter data for 2013 and unaided

awareness remains constant at four percent.
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- JACOB JACOBY -
The aided awareness goes up to 53 percent, but
as I just stated, aided awareness would have
no bearing on whether one should or should not
use the Eveready format.

Q. If I ask you to look at paragraph
six of your report here, which is Opposer's
Exhibit 51, which is your final conclusion.
Can I ask you to confirm that you still stand
by the statements made here in paragraph six?

A I do.

Q. Now, thinking back to
Mr. Johnson's original report of July 18,
2012, do you recall whether Mr. Johnson ever
referred to any of Opposer's documents or to
the levels of unaided awareness?

A. He did not.

Q. Do you consider that type of
information to be relevant to the design of
the likelihood of confusion study?

Al Absolutely.

Q. Is that the type of information
you would have wanted to have been told prior
to désigning a study?

A, Yes. In fact, these days I don't
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- JACOB JACOBY -

walt to be told, I ask for such data from my

clients.
0. Along the same lines, let's talk
a little bit about fame. Now, in

Mr. Johnson's report he stated that the
Balance Bar mark was famous. Do you recall
that?

A. I think Mr. Johnson stated that
it was based upon something he had read in the
record from the Opposers, and he used that to
say it was famous. I don't think either o@,’
them really used the word "famousXﬁ KI g
understand it being used these days in
trademark law. To be famous, one has to be
famous across the general population and
that's according to the, I think, 2005 or 2006

[le— ‘
@%A%%% statement of the dilution statutg% é;’f

Q. Do you recall whether Mr. Johnson

did any independent study to determine the
fame of the Balance Bar marks?

A Based on my recollection, he did
not and based on my recollection nobody has
done a study to demonstrate the fame across

the general public of the Balance Bar mark.
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- JACOB JACOBY -

Q. Let's take a look now at
Opposer's Exhibit 50. I'd like to walk you
through some of your specific criticisms that
were set forth in this report. let's first
turn to page three, paragraph nine, which
addresses the universe identified in
Mr. Johnson's report.

Can you briefly explain to us the
criticism set forth in paragraph nine of your
report?

Al Yes. Mr. Johnson in his report
correctly indicates that in a traditional case
of 'forward' confusion, the proper universe to
study would be potential buyers of the junior
user's goods or services. In his first study,
what Mr. Johnson did was to ask a gquestion
that combined whether people of past

purchasers and potential future purchasers,

and he didn't parse out the data separately,
jE; fact, he couldn't in his first study parse
out the data separately to see what the

potential purchasers where they were confused.
Now, admittedly ini%roduct category like thi?,

there's a highﬁ% overlap between past and
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- JACOB JACOBRY -
potential future purchasers. It might be as
high as 90 percent, maybe even higher, but I
think he used the 90 percent figure in some of
his testimony, and I may as well, so let's use
that. What that means is that ten percent of
past purchasers may no longer be prospective
purchasers, and so they are no longer
relevant. What this means is you want to
eliminate those individuals from your
analysis, actually being included in the
study, because you only want to look at the
mind set of potential purchasers. He was
unable to do that in its first study.

Q. So, that means that within that
study group there are participants who are not
potential purchasers?

A We don't know. It could be.
There may have been -- everyone may have been
a potential purchaser, maybe 20 percent may
not have been potential purchasers, may have
tried the product and decided not to have any
more. We don't know, and that's the probleﬁx,é%i>
(gecause whatever percentage he may have

obtained as likelihood of confusion, even
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- JACOB JACORY -
using his Eveready format, it could have been
that some of these people's states of mind
were irrelevant.

Q. With that uncertainty or that
unknown would introduce uncertainty into his
findings; is that correct?

A That's essentially the point.

Q. Let's take a look at paragraph
11, and can you briefly explain to us your
criticisms with respect to the sample

described in Mr. Johnson's report?

A, It occurs to me, by the way, I
had another criticism with respect -- hang on.
Yeah. You just asked me about paragraph nine

of page three, which is problems with the
universe. This is something I realized later.
He never really defined the universe. I had
to infer universe definition, and when you --
the universe is the target to which you want
to generalize your findings, and one of the
ways in which you evaluate a survey is to see
how well the sample maps onto the universe
definition. Without the universe definition,

you have no target to map onto, so that was
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- JACOB JACOBY -
another point I have in a later report.
The problem you asked me about in
paragraph 11, usually what one tries to do
when one conducts a mexre intercept surv

to be able to gez i sample q& that!4”

)]
representative KFountry, as a whole 6%¢*

is

Mr. Johnson here, I think based on his
testimony, sought to get two malls within each
of the four U.S. Census Divisions. As he said
later on, he couldn't get them all in one
division, so he ended up -- now I understand
why, he ended up getting three testing sites
in the west where we have 23 percent of the.
population, and one site in the south where we
have 37 percent of the population. That
brings up the question of whether or not this
study is truly representative. Now, I saw in
his testimony that he says he compared the
findings across the different geographic
divisions and he doesn't give an actual
number, but he says they were essentia%@the
same.

Q. How could you know that?

I don't know, because I didn't
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- JACOB JACOBY -

see any numbers, but you can compare and see

it.

Q. You can or you can't?

A. You can. I'm sorry, if I'm being
indistinct.

MR. CROSS: I'm sorry, I missed
it. You said you can?

THE WITNESS: You can compare.

MR. CROSS: Thank you.

A. If he is indeed correct, that
moderates to some extent my criticism, but the
fundamental point remains you still don't know
if it's representative. It may be adequately
representative, but it would in fact moderate
the criticism that I have.

Q. If you were conducting a study
and you could not obtain a mall location in a
geographic region you wanted to be in, would
you have conducted an additional study within
another geographic region?

A, My practice has been not to do
that. My practice has been to -- I mean,
there are sufficient number of malls across

the country that have these testing sites. My
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- JACOB JACOBY -
practice would have been to go to another mall
or to wait for another mall so I have that
representation.

Q. Thank you. Let's take a look at
paragraph 12 in your report where you discuss
the control stimulus described in
Mr. Johnson's report.

A, Do you have a question?

Q. Explain to us or walk us through

your criticism in paragraph 12.

A. Okay. What he did is he did not
use the word "Balance," which is a common
element in both parties' marks. He didn't use

a word that was equivalent to Balance in

sight, sound, or meaning. He selected a
generic term, "Bar." I think that is a
control, but it's not a rigorous control. In

my experience, more rigorous controls are ones
that are similar in sight, sound, or meaning
to the test word, the word that is at issue.
Q. And how would something like that
affect his results?
A, Actually, given his results, it

wouldn't affect it very much at all, and
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- JACOB JACOBY -

that's because he used the ,Everea rmat, so
1/(/,
there's nothing to subtracéqfi%t. %&
Q. Let's turn to paragraph 13, and

can you briefly explain to us the criticism

you had set forth in paragraph 137

A. Yeah. With 13, he says the //f“>
AL 784
methodology he used M# follo Athe general
pattern of the Eveready test. We're

disregarding the issue that I think is very
important, mainly that the Eveready test is
not appropriéte, but as it turns out he didn't
follow the general pattern. The general

pattern of the Eveready test was to ;eadjshe

stimulus in view when he asked his qguestions.
He did not. He showed the stimulus, then he
removed it from view before asking his
guestions. Now, that is not the way the
original Eveready was done, but that's not the
important thing. The important thing is by
removing the stimulus from view he now opens
up the possibility that people may have )
isremembered or been confused in seeing thatA%aMWL gﬂ;

gemembered a different name, so when he asked

his subsequent questions they're no longer
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- JACOB JACOBY -
meaningful. As I explained in my report, for
those who are confused and remembered Smart
Balance as Balance Bar, the subsequent
questions would be meaningless. For example,
question 3-A, "What other products or brands,
if any, do you believe comes from the same
company who makes the nutritional energy bar
with the name that I showed you or do you not
have a belief?" By saying, "What other
products," if they're thinking now of Balance
Bar in their minds because they're not seeing
it, it's not in front of them, they're
directed to think of other thingé}?ther than
Balance Bar, which is a much more difficult
test.

0. Let me ask you, we discussed
earlier that the Eveready test would not be
appropriate in situations where the mark has a
very low unaided awareness in the marketplace.
But more generally, would an Eveready test be
appropriate in a situation where you have the
same products? In the Eveready test itself,
you had -- you were talking about a lamp.

Does it even make sense to use the test in a

29
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- JACOEB JACOBY -

situation where you have identical

A. No. Bec§use whatever
they give you is notieositive. In

original Eveready, the respondents looked at a
lamp and were asked what other products, and
if they said batteries, it indicated
confusion, gut if both parties in a dispute
make the same products, then you ask what are
the products, and in the response they give B
you a product that both makes)it has no
probative wvalue.

MR. CROSS: Objection. Move to
strike.

That statement was previously
undisclosed.

MR. SCHROEDER: I'll just note
for the record that that is actually
discussed in paragraph 13.

Q. Let's move onto, "Problems with
the Main Questionnaire" discussed in paragraph
17. Can you briefly walk us through your
criticism set forth in paragraph 177?

A. Yes. The first subsequent

question after showing the stimulus and
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- JACOB JACOBY -
removing it from view was, "Based on what you
just saw, who or what company do you believe
makes the nutrition or energy bar with the
name that I showed you, or do you not have a
belijief?"

In many cases the stimulus may
know the name of the brand, but may not know
who the manufacturer is, who the source is.
For example, in one trademark study W% '
regarding Vaseline Intensive Care Lotion,

94 percent or 95 percent of women who used
hand lotion could identify the bottle, the
package as coming from Vaseline Intensive Care
Lotionwrgut when asked who made the product I
think it was only 6 percent or 4 percent,
something in that order, could tell you that
it was Chesebrough Pond's that was the source.

So this question, I mean, they
may not be able to tell you the company that
made it, but they may be able to tell you the
name of the product. Now, they removed -- let
me back up. The issue here is: Are they
confused into thinking that Balance Bar is

associated with or comes from a company that
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- JACOB JACOBY -
makes -- is i1t Smart Balance in this case?

Let me see what the issues were here; Smart

@l nce, I think.
% %What Mr. Johnson did, is he

owed the name, he asked people to look at
it, and then he removed the name. Now, what
he showed was Smart Balance, then he removed
the name and asked this guestion about "What

company do you believe made the nutrition bar

having the name that you just saw?" Now, the
first criticism I had was: Well, wait a
moment . If you removed the name and people

have already misremembered it and been
confused, and thought it was Balance Bar, when
you ask what company makes that energy bar,
they don't necessarily know who makes Ba%%yce
or

VB
Bar. They don't know that it would be NYE

whatever. They don't know the name of the
company . They just know the name o he

‘
brand, s at question doesn't get at K.

Ehen once they already have the
name Balance Bar in their mind, the subsequent
questiodgéhree and four, asking about other

products, they no longer are going to mention
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- JACOB JACOBRY -
Balance Bar.

So I suggested that one way to
eliminate that problem was to just ask them
what was the name of the brand of nutrition or
energy bar that you just looked at? If they
were confused, they would at that point have
said Balance Bar. If they weren't confused,
they would have said Smart Bar. There would
be no problem in pinning them down as to what
the name of the bar was. I understand from ¥
subsequent testimony, Mr, Johnson said that
they would have/paxrtitive back:ﬁo the name on

C%ﬁd& R
the&?&;. I don't believe that, because
that was the name of the bar not the name of
the source, and the question asks what company
do you believe made this bar. But even if
they did give back the name Smart Balance,
there would have.been no harm)as it werﬁ)for ?Z
the applicants here, because there would have
been no éonfusion. It would have been a
sounder test. in my opinio?>of likely confusion
under those circumstances. So either he

should have asked that question, which he did

not. Mainly, what is the name of the energy
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- JACOB JACOBY -
bar that you just looked at? If he took the
name away, he should have asked that qguestion,
or he should have left the name in view to
avoid the difficultly in interpreting the

answers to #%% questions %ﬂ,three or four. I

know that is not the most eloquent descriptio
of the problem, but I would hope that the
reader of the transcript would go read my
report, which is Exhibit'SO for a clearer
explanation.

Q. Thank vyou. Now, you have another
criticism set forth in paragraphs 18 to 19.
Can you briefly explain those criticisms to
us?

A. Right. Another way in which
Mr. Johnson's wording departs from the

original Eveready study is that it used, "What

company do you think makes -- he changed the
word "think" to "beljieve." Now, my point
is -- and I remember learning this point from

a now deceased trademark attorney by the name
of John Paul Reiner who used to be at Townley
& Updike for many years, who passed away about

five, eight years ago. He was a very
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- JACOB JACOBY -
religious man, very good catholic man, and he

. A\ /] Vi
pointed out to me that when you think I™Ns ,an

A3 n
easier threshold than when you believe. As
his example, "I think there is a God, do you
agree or disagree with that statement," is -

“Dy oL _
very different fromieg ee @@,gisagree with T

believe there is a Gody Belief is a higher
level, and I think by changing in his study
the word "think" from the Eveready study to
the word "believe" in his study, Mr. Johnson
provides a more stringent -- a subtle, but
more stringent level of difficulty for the
respondent to use.

Q. In your opinion, what would be

the result of using a more,stringent standard?

by 1
A That would cﬁ,‘%'

lgvels of
confusion.

Q. Thank you. If I ask you now to
take a look at paragraph 50, can you briefly
describe --

| MR. CROSS: I'm sorry. I
literally cannot hear a word. The

drilling is driving me crazy and I

couldn't hear a word of that last
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- JACOB JACOBRY -

question. This is really -- I thought
at some point we would have breaks in
the drilling, but this has been
continuous. I want to say on the record
that this examination is being conducted
under an extremely difficult situation
for me, I don't know about you two or
the court reporter, but just to note for
the record, we're operating under very
bad circumstances here. I'l1l do the
best I can.

THE WITNESS: I agree with
Mr. Cross. Would it make sense, I don't
know if I'm authorized to ask you to
move forward closer to me?

MR. CROSS: Being closer to you
is not going to stop the drilling. I
did not choose this location, I know you
did not do this deliberately, Glenn, but
I simply have to put on the record that
I'm here under protest, so let's
continue and do the best we can. The
drilling has stopped for the moment,

please continue.
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- JACOB JACOBY -
MR. SCHROEDER: Let's ask a

couple more guestions before we take a

break.

Q. Let's take a look at paragraph
20, Dr. Jacoby. Can you briefly describe for
us the criticism set forth in paragraph 20°7?

A. Yes. It was simply with the way
in which Mr. Johnson described the validation.
In his reporting, as I explained in paragraph
20, he left the impression that if one runs
the numbers,about 98 percent of the response
was validated, when if you do the actual
numbers it was only about 55 percent. It's a
matter of, you know, how someone looks at the
numbers and how someone could be misled by the
numbers. I don't believe he did it
deliberately, I just believe this was here.
My criticism here was to alert the reader of
the report to this problem.

Q. Thank vyou. Now, I'd like to
discuss with you some of Mr. Johnson's
testimony that he gave earlier in this
proceeding. You have gotten a chance to look

at Mr. Johnson's testimony, correct?
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- JACOB JACORY -

A Correct.

Q. I'd like to ask you some specific
points that he discussed in his testimony.
Mr. Johnson was asked about removing the
stimulus from view as we discussed earlier and
in response to that line of questioning he
testified that, "It's always been my practice
of removing it, because you're trying to

g~

measure the overall commercial impressionﬁgheaﬂ
+¢ was made when a properly identified
respondent is exposed to the mark at issue."
This appears on page 40, lines 1 to 4 of the
Johnson transcript. "It's always been my
practice," is that a scientific basis of
doing something?

Al No.

Q. I guess you testified earlier
that, that is not your practice to remove the
stimulus?

AL That 's correct.

Q. All right. At page 40, lines 4
to 8, of Mr. Johnson's testimony he states:
"So, if you leave it in front of them, all

they do is read it back to you, which doesn't
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- JACOB JACORY -

show what impression was made, and even were
they confused, they may dis-confuse themselves
of the confusion by reading it back to you."
Is there any way Mr. Johnson would know that a
respondent would read the card back to them?

A No. He's assuming they read it
back to thempjéut when you show them the name
and it says Smart; Balance, say for example,
and you ask -- jJfou're not asking what's the
name of the bar and then they read it back,
they're asking who or what company made the
product? He's asking for the source, and at
that point the respondent could say, "I don't
know." The respondent could say, "Smart
Balance, " for example. They could say any
number of the things and they might in fact
say the people who make Smart Bar. But
they're not necessarily reading back -- the
question doesn't ask them to read back the
name of the name of the brand, it asks them
who made the brand?

Q. Thank XFu. At page 41, lines 14
to 18, xmde ‘eohnsonﬁ%estimony, when

Mr. Johnson was asked about adding that
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- JACOB JACORY -
additional guestion you testified to earlier
regarding the brand name, he testified t%i; it
would quote, "Destroy the whole Eveready

protocol, because you're now asking them for a

differe kind of information, and you're
WiE
focusing,on it, not on who the source was, but

N

on the name of itself, which doesn't make any
sense to me." Do you agree with those

statements?

A Absolutely not.
Q. Can you explain further?
Al Sure. If you leave the card in

front of them with that name and you ask them
who the source isy:I; doesn't ask them to
parrot back, the question is directing them
what to do. The gquestion remains the same

whether you leave it in front or you take it

away . The gquestion is not destroying the
Eveready format. I disagree entirely.
Q. At page 43, lines 16 to 18 of the

Johnson testimony, Mr. %ﬁ&;son states, guote,

/1

"The Eveready survey is %_stgigard survey foy
b@& lik;i}hood of confusion, the standard

survey. Is that the same position that

",
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- JACOB JAC -
Professor McCarthy has hade fith respect to
the Eveready study?

A, It is not. If you take a loock at
McCarthy, he has a section which says, I think
the words are "two common approaches for
measuring the likelihood of confusion," then
he goes first into the Eveready and then the
Squirt. With respect to the Eveready, he
says, "A now standard approach." He doesn't
say "the" standard. It's one of two. Also, I
remember reading Mr. Johnson's testimony and
if you read that testimony I think he's
implying that Professor McCarthy in his work
Trademarks and Unfair Competition called the
Eveready the "gold standard." No. If you
take a look at what McCarthy actually did is
he said Swann, and then he gives the direct
quote from Swann who calls it the "gold
standard."

Q. Thank you. At page 44, lines 1
to 6 of the Johnson testimony, Mr. Johnson
testifies that quote, "The Squirt format is
criticized for being leading and suggestive,

because it brings together two things side by
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- JACOR JACOBY -
side and s)people to speculate on whether
or not ?@é gelgéionship between iispﬁ and it
puts people in a sort of classiq& matchin%?ré;
quiz taking situation." Do you agree with
those comments?

A No. I agree partially and
disagree partially. I agree that the Squirt
format is more criticized than the Eveready
format, or I shoul?uiﬁgazfs been in the past.
I think what's fésslxinghlow is as a result o
the Swann analysis is a better appreciation of
when it should be used and when it should not
be used. When Mr. Johnson says, "It's been
criticized for having a side by side
presentation." That's correct, but that's why
people no longer use the actual Squirt, they
use, what's called, the modified Squirt
approach, which is where they provide both
marks sequentially not side by side, and -
usually, when sequentially separate%)by
something that cleanses the cognitive work
space so to speak. So I disagree with those
elements of Mr. Johnson's criticism.

Q. Along those same lines,
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- JACOB JACOBY -
Mr. Johnson testified at page 44, lines 12 to

14 of his testimony that the Squirt format

gquote, "Tg@ﬁé@to measure much higher leved

confusion

usually given very little weight." Do you
agree with those comments?

A. No -- I should say yes in part
and then no in part. Yes, it is likely to
give you higher levels of likely confusion, so
I agree with him on that, because now you're

working with aided as opposed to relying on

unaided awareness. What I disagree with him
on is that -- what is the last couple of
words?

Q. "Heavily criticized and usually

given very little weight."

A. No. I think it has been
criticized in the past, and given little
weight by some courts, and as McCarthy notes,
"given weight by other courts." It depends
on, I guess, all the other factors that ar
operating in the survey and the courts

A

analysis of those other factors.
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- JACOB JACOBY -

Q. Thank you. On page 45, lines 1
to 3 of Mr. Johnson's testimony. When
referring to y . Johnson testifies tha

gquote, "He's s ulating that the Eveready
test would underreport confusion if the
product were not known." Were you speculating
when you criticized the usage of the Eveready
format by Mr. Johnson?

AL No.

MR. CROSS: I object to this
being Mr. Johnson's entire testimony,
but go ahead.

A. I don't agree with that. Swann
has said so, I have said so, that's what the
findings will show, so no, I disagree with
him.

Q. At page 46, lines 4 to 6,

Mr. Johnson was asked, "Do you agree with
focusing solely on unaided brand awareness to

determine the appropriateness of an Eveready

survey format?'" Mr. Johnson responded, line 7
to 9, "Absolutely/noty &Qaided brand awareness
is only kind ofy ~"If you want to look at it a

all, it would suggest what a noise level would
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be Bt andom guessing." Do you agree with

Y

those statements?

MR. CROSS: Again, you're not
reading the entire question and answer,
and I object to this.

Q. You can answer if you understand
the gquestion.

A. He's essentially in that equating
unaided awareness to random noise or guessing.
That's absolutely incorrect, no gquestion about
that. And I think you do have to pay
attention these days in light of the Swann
analysis which is gaining greater and greater g
weight and understanding 9f appreciation among
all parties. I mean, it's changed what he

does, it's changed what I do, it changed the

way the courts have appraised various surveys,

it's changed the way McCarthy, who cites tha

likelihood of confusion. It's an article that

article, @, discussing ways to measure

will be a classic or it already is, and is
having impact.
Q. At page 46, lines 17 to 19,

Mr. Johnson further testifies that quote, "The

45
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aided awareness level is useful to tell you
what the market penetration is of Eheﬁproduct,
which is very high in the case of Balance
Bar." Do you agree with that statement?

A. Not at all. I think I
illustrated this to you the other day,
yvesterday, when I asked you if you drank and
you said, "Yes." I asked you if you heard of
Dos Equis, and you said, "Yes." I asked you,
"How often do you drink Dos Equis?" You said,
"You haven't had one in ten years." Just
because I'm aware of a brand name, I'm aware
of Post Grape-Nuts, I tried that only once,
and that was more than 30 years ago, but I'm
still aware of it. Awareness does not
translate to penetration in the marketplace.

Q. On page 49, lines 13 to 18,

Mr. Johnson testifies that when asked about
Eveready surveys and unaided brand awareness
he testified that, quote, "It shouldn't depend
on unaided brand awareness at all, because
what you're showing people in an Eveready test
is a brand name, in this case Smart Balance,

so you're showing them the name, so you're

46
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- JACOB JACOBY -
essentially aiding them. So, if'you're going
to draw a parallel, it would be with an aided
not an unaided brand." Do you agree with
those statements?

A. No. First, he showed them a name
and then he took it away, right? He didn't
leave it up there. I mean, aiding, as I
testified last time, when asked, I believe by
Mr. Cross, how I would do aided and unaided,
and I gave him an example of -- with another
case, now that I remember, it was a golf case
asking about famous 18-hole golf courses. The
original guestion is an open-ended gquestion.
What in your opinion, essentially, are the

most famous 18-hole golf courses in the United

/I

States?’” And after people were asked that
question they were asked the follow-up
gquestion. EssentiallyS&yhich, if any, of the
following five courses would you consider
being among the top 100 golf courseg of the
United States?ifAnd then asked themAgach name
It gave them the name, the name is there

present for them. The name was not present in

Mr. Johnson's survey. He took it away, so he

477
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didn't really have an aided format. He
definitely didn't have an unaided format, in
the sense that he didn't factor that in his
decision to which protocol to use.
angf%1 Mr. Johnson testified that, quote,

b

"Based on my knowledge of consumer behavior

0. Thank you. At page 60, lines 19

and what I'm measuring when I'm measuring
likelihood of confusion, unaided awareness is
irrelevant." Do you know if Mr. Johnson has

any credentials in the area of consumer

behavior?

MR. CROSS: Again, I object to
the snippets with gquestions and answers

not being put in the record completely.

Go ahead.
A, No. believe he's a member of
the American Market/|Association and that would

touch on consumer behavior.

Q. Do you have any credentials in
this area?

A I do. But let me put it this
way . The two most prominent organizations in

the field of consumer behavior and consumer

48
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behavior research are the Association of
Consumer Research, and the Society of Consumer
Psychology. Those are the preeminent
organizations. I have never seen Mr. Johnson
as a member of either of those organizations,
and by the way, I'm not only a past président
of both of those organizations, but received
the highest honors and awards each of those
organizations can provide. I'm also a member
and have been since, I believe, 1971 and '72,
the American Marketing Association, and, vyes,
they do occasionally -- well, I wouldn't say
occasionally. They touch on consumer
behavior, but not with the same rigor as do
the people that belong to the other two
organizations %@ I mentioned.

Q. With that said then, do you afree
with Mr. Johnson's conclusion that unaided
awareness is irrelevant?

MR. CROSS: Objection to form.
It misstates his testimony.

A. I disagree entirely, and I would

point you again to the conclusions that Swann

in his seminal article that we've been talking
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about, and over there he is absolutely clear
that an Eveready protocol should not be used
to demonstrate lack of confusion as it was
being used by Mr. Johnson in this matter.
MR . SCHROEDER: Thank vyou. Let's
take a short break now, if we could.
MR. CROSS: Okay.
(A short break was taken.)
MR. SCHROEDER: Back on the
record. No further questions from me.
C-R-0-8-8 E-X-A-M-I-N-A-T-IT-O-N
CROSS EXAMINATION BY
MR. CROSS:
Q. The issue in this case is whether
Smart Balance used in connection with
Nutrition Bars is likely to cause confusion
with Balance Bar, right?
A. Correct.
Q. And you know that it is the

Opposer's burden to prove confusion?

A. I don't know what it is in TTAB
proceedings.

Q. So, you don't know?

A. In TTAB proceedings, I don't
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- JACOB JACOBY -
know.

Q. Well, this is a TTAB proceeding,
so the answer is you do not know?

A. I'm not sure.

Q. And in your first report, which
was dated November of 2012 in paragraph five,
you made it clear that you have no opinion on
the issue in this case about whether there is
a likelihood of confusion?

A That's correct.

Q. - You have done no survey of your
own as you said?

Al Correct.

Q. And you conducted no émpirical
studies in this case at all?

A. Correct.

Q. You are here instead to criticize
the confusion study performed by Phillip
Johnson, right?

A Correct.

Q. You agree there is no such thing
as a perfect survey?

A. Correct.

Q. And that's because of trade-offs
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- JACORBR JACOBY -
that must be made when designing and

implementing them?

A. Correct.

Q. Virtually every survey can be
criticized?

A. Correct.

0. As yours has been over the years?

A Correct.

Q. I want to talk about the timing

of the two reports that you authored in this
case. The first one, which is Exhibit 50, is
as we said signed in November of 2012. The
second one, Exhibit 51, was signed almost a
vear later, correct?

A. Correct.

Q. You're aware that when you submit
an expert report in a case it is to be a full
complete and truthful statement of all the
opinions you have?

A. At that time, correct.

Q. And it took you a full year to
come up with this additional opinion that's
based on a 2008 article --

MR. SCHROEDER: Objection.
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Q. From Jerre Swann, correct?

Well, it took an additional year
almost to provide the report, but I don't know
if --

MR. SCHROEDER: Objection.

Let me note for the record that
the case has been suspended for a long
period of time and that likely is part
of the reason why this réport is dated
almost a year later.

Q. But the basis for your opinion
about how the Eveready format is wholly
inappropriate in this case, or words to that
effect, is an article by Jerre Swann dated
2008, correct?

A. In essence, vyes, but let me
understand the meaning of your question.
You're making something out of the fact that
the article is published in 2008 and that I
wrote my first report in 2012, and didn't
mention the article, and in October 2013 there
was mention of the article. Is that
essentially what you're asking about?

Q. Yes. In Exhibit 51, your second
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- JACOB JACOBY -
report, was an afterthought, wasn't it?

A. Well, in a sense that it came
afterward, yes, it was an afterthought.

Q. Again, this article that you say
is seminal and important work had been
published for three to four years before you
authored your first report, correct?

A. That's correct.

Q. Now, although you are here to
criticize Phil Johnson's study, there are
aspects of his study that you did not
criticize, correct?

A. Of course. By the way, you could
use the word "criticize," I use the word
"evaluate." I'm here to evaluate Mr.
Johnson's study. Criticize has a connotation,
but if you want to use it, I understand what
you mean, please go ahead.

Q. You agree that he's an
accomplished survey expert, Mr. Johnson?

A. I do.

Q. You agree that the guestions he
used in his survey were not leading?

A. Well, I don't think they were
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- JACOB JACOBY -
appropriate given the circumstances.
Q. Please listen to my question and
answer it, and we'll get along just fine. You
agree that the gquestions that he asked in his

survey were not leading?

A. Mr. Cross, your demeanor has
changed d4d 1y from all our prior
interactions. It was rather friendly before

and it seems to be for some unknown reason,

rather hostile now. We will get along fine as
long as you and I continue to be friendly. I
would like to do that. I'm answering your

gquestions, I will do so to the best of my
ability, but I will not tolerate hostility.

Q. There has been nothing hostile
about my questions. You seem to be getting
very defensive when you're under cross
examination. My question to you is simply
this: You said nothing in either of your two
reports about Mr. Johnson using leading
gquestions?

A. That's correct, and I said I
didn't think they were appropriate.

Q. And you agree that the
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- JACOB JACOBY -

interviewer --
A. Well, excuse me. That's not
quite correct. I think I had a concern
p Vi L= //

regarding ?\believe versus think, which
translates into leading towards one directisthn
of an answer than another. I think I had a
concern as to whether or not you have an
opinion being placed at the beginning of a
question or the end and how that might affect
an answer, so yes, I've had some criticisms,
evaluations that do focus on whether or not
the questions lead in one direction rather
than another.

Q. You never described any of his
gquestions as leading, have you?

A. I didn't use the word leading,
but I indicated their impact, which was a
leading impact.

Q. We'll get to those specific
criticisms in a second. You agree that his
interviewers did not know the purpose for
which they were conducting an interview?

A I agree that he says that his

interviewers did not know the purpose for
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- JACOB JACOBY -
which the interview was being conducted.

Q. And you have no basis to disagree
with that, do you?

A I haven't, and I haven't
disagreed with it.

Q. And you're aware that his
interviewers did not know who commissioned the
survey, correct?

A. I agree he says his interviewers
did not know, and I have no basis for
disagreeing with them.

Q. And it's proper to conduct
surveys in that way?

Al It is.

Q. You agree that the respondents
did not know who was conducting the survey?

A. There's always a possibility that
respondents may have hypotheses. I have no
idea -- these are called, in part, demand
characteristics. I have no idea what the

respondents may have,in mind, but at this

N
point, I have no evidence that any respondent
had any idea who was conducting the survey or

for what purpose it was being conducted.
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- JACOB JACORY -

Q. And that is the appropriate way
to conduct a survey?

A. Absolutely.

Q. And you agree that his use of a
non-probability sample was appropriate?

A I do.

Q. And you agree that his sample
size was appropriate?

Al I agree.

Q. And you agree that Mr. Johnson
analyzed the data in accordance with accepted
statistical practices?

Al I agree.

Q. And you agree that he properly
validated his survey, although you had some
criticism of how he described that wvalidation?

Al Correct.

Q. And you agree that he actually
surveyed the appropriate universe, although
you have a minor criticism that's reflected in
paragraph nine about how he described the
universe?

A. Well, my criticism is more

correctly is that he didn't describe his
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- JACOB JACOBY -
universe, although in his testimony of the
other day he did describe his universe, and
really what he described was a sample, not the
universe.
Q. Well, at your deposition -- do

you have a copy of it?

A. I do not.
Q. I'll get copies out.
Q. At your 2013 deposition, turn to

page 83, beginning at line one.

Did I ask you the following
questions and did you give the following
answers?

"QUESTION: Paragraph nine, could
you put into words the criticism that
you have stated in paragraph nine, and
that I am referring to Exhibit 50, which
was the only report we had that time,
and if you need to take a break, let me
know.

"ANSWER: Put into words my
paragraph nine?

"QUESTION: Put it without

reading it to me. Just kind of
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elaborate on what you mean.

"ANSWER: Sure. What I'm saying,
he didn't correctly, in my opinion,
describe what he did, and that's what
I'm pointing out. There's a discrepancy
between what he actually tested and how
he describes it. He didn't ask
questions.nvéﬁ you look at his actual
questions about what people are
currently purchasing, he asked about
past purchase%s and prospective
purchasefs. He didn't ask if they were
currently purchasing, curjﬁ?tly using.
So what I'm sayihg, when et writ%tthat
his sample consisted of, 'Adults who are
current or prospective purchasers of
nutrition or enefgy bars,; it would have
been more accurate to say, 'Adults who
are past or prospective purchasers of
nutrition or energy bars.' It's a matter
of accuracy in describing what he
actually did and the gquestion he
actually asked.

"QUESTION: My gquestion about
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this criticism agai% is, this criticism
in it of itselfl,{’fé‘id itf’entitle
Mr. Johnson's survey to no weight?
"ANSWER: Absolutely not."
Q. Objection by the counsel at the
time that was representing you.

"QUESTION: It's a relatively
minor --"

Q. And then you interjected.

"ANSWER: Compared to the other
ones, clearly relatively minor."

Q. Another objection by your counsel
at the time.

"QUESTION: Now, in his situation
he asked to find people who are
potential buyers, correct?

"ANSWER : Yes.

"QUESTION: And people who had
purchased in the recent past?

WANSWER; é;azg;ct. 4%22>

"QUESTION: ' A{Ané. that was all
appropriate?

"ANSWER : Yes. "

Q. Did you give those answers to
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- JACOB JACCRBRY -
those questions at your deposition?

A. I did. The record speaks for
itself.

Q. - Thank you. Now, a focus of your
first report, which was Exhibit 50, was your
criticism of Mr. Johnson removing the stimulus
before asking confusion questions, correct?

A. Correct.

Q. And you addressed that in
paragraphs 15, 16, and 17 of your report,
correct?

A, Yeé. If you want I'll make sure,
but I'm assuming you're not going to
misrepresent. I forget your question.

O. Paragraphs 15, 16 and 17 are
parts of your report where you criticized his
procedure where he removed the stimulus before
asking the confusing questions?

Al Yes.

Q. Now, before we dive into that
criticism, I want to make sure we're on the
same page about what Mr. Johnson's protocol
required here. You understand the respondents

were handed a card in the interview room,
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- JACOB JACOBY -
right?

Al Yes.

Q. And the card was as shown in his
report, which had been previously marked as
Exhibit 26, correct?

Al Yes.

Q. And the cards, I haven't measured

them, but they appear to be five by eight

inches?
A. Correct.
Q. And each card had on it two

words, right?

Al Yes.

Q. For the test cell, those two
words were "Smart Balance," correct?

A, Yes.

Q. And those two words were in block
letters?

A, Yes.

Q. Clear?

A. Yes.

Q. And those block letters are a

half to three quarters to an inch high, right?

A. Well, closer to the latter.
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- JACOB JACOBY -
Maybe even an inch.

Q. Maybe an inch higher. And the
respondents under the protocol were allowed to
actually handle the card. It was handed to
them, correct?

Al Yes.

Q. And the respondents were allowed
to look at the card as long as they wanted?

A. Yes.

Q. And that meant in your
estimation, based on what you gave me at your
deposition, that the respondents had the card
with these two words on it in their view for
between 10 and 20 seconds?

AL I don't know how long they had it
in front of them. That could be a reasonable
estimate.

Q. Thank you. Now, these two words,
block letters, in view for 20 seconds -- 10 to
20 seconds, and then the card was given back
to the interviewer, right?

A, Yeah. Now, let me clarify.

Q. Can you please? Your

clarification can come when your lawyer asks
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you questions.

A. Well, you keep going on 10 to
20 seconds. Allvright, show me where I said
10 to 20 seconds, and I'll tell you what I
meant by 10 to 20 seconds.

Q. All right. Get out your
deposition. Are you going to change your
testimony vyou just gave today about how 10 to
20 seconds is a reasonable approximation?

A, I didn't say that. Lets take a
look from the record what I just said.

MR. CROSS: What did he just say?
(The requested portion of the
record was read back.)

A. It could be it, it could not be.
I didn't say it was.

Q. Well, you just testified it was a
reasonable estimate under ocath. Would you
like to take out your deposition, Mr. Jacoby?
This is going to take a while, if you keep
getting so defensive. Take out your 2013
deposition and turn to page 129, beginning at
line eight.

I'm going to ask you if I asked
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you the following gquestions and you gave me
the following answers.
"QUESTION: Handed the card?
"ANSWER: The interviewer hand
respondent exhibit card.
"QUESTION: Right?"
Excuse me. On what line?
Page 129, line eight.
Okay.

Should I start again?

P o r» o P

Pléase.

"QUESTION: Handed the card?
"ANSWER: The interviewer hand
respondent exhibit card.

"QUESTION: Right?

"ANSWER: Okay. And then the
interviewer reads 'This is the name of a
nutrition or energy bar that you might
see if you were shopping for such
products in a store. Feel free to
comment if you wish on anything about
this.’ That took about, according to my
watch, eight seconds, so it's up for at

least eight seconds. And the individual
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- JACOB JACOBY -

then can comment regarding spontaneous

comments made, and then the interviewer

is instrucged when respondent is done
looking athXhibit card, take back the
exhibit card, put it out of sight for

the remainder of the interview, so I

would say maybe it's been up for say

ten, maybe 15, maybe 20 seconds while
the respondent is commenting."

Q. Did I accurately read those
questions and answers that you gave me at your
deposition?

Al You did, but that answer says
nothing about the individual looking at the
card. It's saying the card is available for
him to look at it. The card could be put
down, he could be listening to the
interviewer. It says nothing about the
individual looking at the card. Might he have
been, yes, he might have been.

Q. For as long as ten to 20 seconds?

Al I agree, he might have been
looking at it.

Q. And then as soon as the card is
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- JACOB JACOBRY -
handed back, the confusion gquestions are

answered, correct?

A. Are asked.

Q. Are asked and answered, correct?
A. Hopefully answered, correct.

Q. And during the course of this

interview process, the respondents are shown
one and only one thing; that five by eight
card with two words on it, correct?

A Yes.

Q. And because the respondents know
they will get asked questions about that one
card, they are even more likely to pay
attention to the stimulus card than they
otherwise might, correct?

A. They might or might not.

Q. This book that you just wrote
that came out in August of 2013, you stated as
a fact that they are even more likely to pay
attention to the stimulus card than they

otherwise might, correct?

A. Well, could you show me the
context?
Q. Sure. This actually was borrowed
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- JACOB JACOBY -

from another law 1ibrafy in Miiwaukee, so I
cannot mark it as an exhibit, but can you
recognize and identify for us what I'm handing
you as the first volume of the August 2013
publication that you had referenced during
your direct testimony?

A. It is.

Q. Now, if you could turn please to
page 571, and for this one I apologize, but I
have to look over your shoulder.

I'm going to read the following
and you correct me if I read it incorrectly.
This appears on page 571: "Having agreed to
participate in a survey, respondents are aware
they will be asked questions regarding the
items shown to them during the course of
interview. If anythihg, this suggests they
are more likely to pay attention to the
stimuli than they ordinarily might."

Did I read that correctly?

A. You did.
Q. Thank you. And your criticism
after this protocol is followed is based on a

concern that you have that respondents might
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- JACOB JACOBY -
misread the two words that they were looking
at on that card, Smart Balance, correct?
A. I said in my report misread or
misremember, and that is correct.
Q. Okay. And you have no data about
how often people would have actually misread

or misremembered those two words, correct?

Al Yes.
Q. You agree?
AL Yes, 1 agree.
Q. You could have done testing for

that, correct?

Al Yes.

Q. And you didn't?

A. Correct.

Q. And of these two issues,

misremembering or misreading, or
misperceiving, you'd agree that the
misperceiving is the less likely to occur?
A. I suspect that's correct.
Q. And you have to say "suspect"
because you have no data on that, correct?
AL That's correct.

Q. Now, this issue of misperception,

CINDY AFANADOR COURT REPORTING, INC.
1-877-DEPO-YOU




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

71

- JACOB JACOBY -
it could not be cured by leaving the stimulus
in front of the respondent, correct?

Al It could be cured, because the
question would focus the individual's
attention back on the card.

Q. I'm going to have you get out
your January 22, 2013 deposition again, please
turn to page 126, beginning at line 21. My
question will be, did I ask you the following
questions and did you give the following
answers?

"QUESTION: So, there is tha

type of thing that can occu

would not necessarily be cured.by what

you say should have been done here and
that is leave the card in front of the
respondent, correct?

"ANSWER: What we have are two
sScenarios.

"QUESTION: Can you answer my
question?

"ANSWER: Yes. I'm trying to
answer it accurately, so it does not

misrepresent. What we have are two
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- JACOB JACOBY -

scenarios that we've identified. One,

where somebody is looking at the card,

and one where the card is removed. You
could have misperception and mis-memory.

The mis-memory is more likely than

misperception, although the

misperception exists. If the card were
there, you would not remove the
misperception problem, you would remove
the problem of mis-memory by leaving the
card there."

Q. Did I read it correctly, read the
gquestions and the answers you gave to those
gquestions?

A. You did, but --

Q. Thank you. You are aware that
there is a debate among experts in the survey
field about whether to ask questions of
respondents while stimuli are in front of them
Oor not, correct?

Al Correct.

Q. And it's referred in the
literature as a debate between those who see

it as a reading test versus those who see it
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- JACOB JACORY -
as a memory test, correct?

A. Correct.

Q. And that debate is reflected
among other things in an article, cited in
that Jerre Swann article, about the debate
between reading and memory tests, right?

A. Correct.

Q. You agree that the reading
problem should be considered and should be
avoided, right?

A. I do.

Q. Because leaving the stimulus in
view may end up biasing the respondent's
answer?

A, Yes. In a reading test, if

that's the answer to the question being asked

e
then all the respondent has to do is read it
and give the ansEEE,E;u:if that's not the Q%V

answer to the guestrion being asked, that's no
! P ( =

th& .problem
P grobL:

0. 1, in the book that we just

loocked at, you have actually written that
removing the stimulus should be preferred?

A. May I see exactly what I said?

CINDY AFANADOR COURT REPORTING, INC.
1-877-DEPO-YOU




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

- JACOB JACORY -

Q. Yes, you may. And for this one,
we're going to have it marked as an exhibit.
Again, you could look at the book, but I'm
going to have this marked as an exhibit.

(Whereupon, a portion of Mr.

Jacoby's book was marked as Applicant's

Exhibit 45 for identification.)

Q. Now, Mr. Jacoby, you have before
you the actual book, but could you please
confirm that the exhibit that I'm going to
hand you is, at least the pages that are
numbered, begin with page 564 and then
continue through page 5777

A That's correct.

Q. Now, you have written in this
book, beginning at page 571, the first full
paragraph as follows, and I'm going to read it
and you correct me if I'm wrong. "Having
agreed to participate in a survey, respondents
are aware they will be asked questions
regarding the items shown to them during the
course of the interview; if anything, this
suggests they are more likely to pay attention

to the stimuli than they ordinarily might.™"
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- JACOB JACOBY -
You go on to write: "While it is true that in
an actual market situation, the product would
not disappear from the consumer's eye just as
he or she is about to make,a purchase. It is

m

also true that consumers éng actual market

situations do not consider products and
product information with the expectation that
they will be asked questions regarding these
items immediately afterward. The pressure to
consider more aspects of the stimulus than
they normally would are likely to be
accentuated when the survey is being
administered by an interviewer. If, when they
anticipate being asked questions on what they
were shown immediately afterward, respondents
neglect to consider, or consider
insufficiently, the information associated
with the stimulus, then asking them questions
with the stimulus in front of them likely
encourages them to search for and consider
information they had not considered prior to
being asked those questions. Having the
product disappear from the respondent's eye

prior to being asked the critical question
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- JACOB JACOBY -
ensures that they answer the gquestion based on
what they remember having seen and attended to
when exposed to the stimulus, not based on
what, as a result of having been prompted by
the question, they then are led to look at and
consider. This suggests that, because it
guarantees that the answer is not biased by
the question being asked, the memory test
approach should be more preferred.®
Did I read your words correctly?

A. You did, but you took them out of
context and didn't interpret properly what the
middle of the paragraph you read refers to.
If T could describe that to you, I would be
happy to.

Q. You will have that opportunity
when you are guestioned by your lawyer.

A, Which I hope he does.

Q. And page 573 is another passage
where you explain that especially a
defendant's survey should not ask gquestions of
respondents while the stimulus remains in
front of the respondent.

A, All this refers to defendant's
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- JACOB JACOBY -
goods and advertising. In that very sentence,
and that's what all this is referring to, not
a card where you have just two words. I'm
talking about and stimuli where you have an
entire product, not two words, where we'll ask
gquestions of these individuals that can go
back and look at all the other words and
answer your guestions. I'm not referring to a
stimulus, I'm referring to a stimulus that is
tested for Federal District Courts. I'm not
referring to a stimulus as a two-word cardf
tested for a TTAB proceeding.

Q. So, your view is that when the
questions require looking at more complex or
detailed information, then the stimulus should
be left in front or removed from that
respondent?

Al If the answer to the guestion is
on the stimulus it should be removed, because
when you ask the question it becomes a reading
test. If the answer is not on the stimulus,
it could be left in front. 2All of this refers
to what's done in traditional trademark

testing for Federal District Courts. This
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- JACOB JACOBY -
book is written primarily for that. It does
indicate at some point, and I could find it
for you, that things are different in TTAB
proceedings where names are provided on cards
absent all of the real world authentic
information.

Q. So, is it your testimony today
that when we're talking about brand names then
the critical questions should be asked with
the stimulus remaining in view or should not
be asked with the stimulus remaining in view?

A. What I said earlier today was if
you leave something which is not the brand
name in view and you ask for the brand name,
you don't have a problem. When you leave
something that is not the source's name and
you leave it in view and you ask what the
source was, you don't have a problem.

Q. Let's take a look at what you
wrote on page 569 of this book that came out
in 2013. First full paragraph I'm going to
read and you let me know if I read it
incorrectly. "A reasonable supposition from

the findings and opinions in Union Carbide v.
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- JACOB JACOBY -
Eveready; Goya Foods v. Condal; Franklin
Resources v. Franklin Credit; and Malletier wv.
Dooney & Bourke is that when something as

m
prominent and obvious as the brand name is

——

involved, critical questions should not be

asked with the stimulus remaining in view.

The gquestion remains what to do when the issue
concerns content that is detailed, complex, or
subtle, such as may be the case when drawing
inferences from advertising or in regards to
trade dress.
Did I read that paragraph
accurately?
A Absolutely.
MR. CROSS: Thank you. Why don't
we take a break and go have some lunch.
MR. SCHROEDER: Great.
(Whereupon, a lunch break was
taken at this time.)
(Time noted: 1:10 p.m.)
(Back on the record.)
(Time noted: 2:00 p.m.)
MR. CROSS: Let's go back on the

record.
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- JACOB JACOBY -

Q. I'd like to run through some of
the other criticisms that you addressed in
your first report, Exhibit 50. In paragraph
18, you criticized the use of "believe"
instead of "think," because you think or
believe that believe is a higher threshold,
right?

A. Yes.

Q. And you have no data to show if
at all using "think" versus "believe,"
affected the results here?

A. Correct.

Q. In fact, you're not aware of any
data any place that would support your view
that "believe" sets a higher threshold than
"think"?

A, If by "any data," you mean
empirical gathered from respondent, the answer
is correct.

Q. That is something that you could
test for, correct?

Al That is something that could be
tested for.

Q. And you have said that, that was
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- JACOB JACOBY -

something that you were planning to test for?

A. I would like to test for it given
time.

Q. But you haven't tested for it?

A. Correct.

Q. You agree that this is a

relatively minor criticism by itself?

A. By itself, I would agree.

Q. In paragraph 19, you criticize
the placement of the phrase "Do you not have a
belief." You believe it should be at the end
of the question as opposed to the beginning or
is it the other way around?

A It's the other way around.

Q. There is a debate about primacy
versus recency, correct?

A. Yeah, but it doesn't apply to
this.

Q. But you have no data to show if
at all the placement of the phrase or do you
not have a belief affected the results here?

Al I predicate my criticism and I
wish I could remember the source, but on one

of the early tomes on gquestionnaire

81

CINDY AFANADOR COURT REPORTING, INC.
1-877-DEPO-YOU




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82

- JACOB JACOBY -

construction where §éh3ighly respected
authority on gquestionnaire construction said
that if you put the qualification at the end
of a question it can be disregarded, people
can prematurely get the meaning of the

question and then give an answer, wherqugs if

you put a qualification at the beginning of
the question they have no idea what the
question is and they have to hear the
gqualification. I've always abided by that,
and when I say "always" I'm presuming about
99 percent. I've pretty much abided by that
and I think that's a better way to proceed.

Q. I understand, but I asked a
different gquestion. You have no empirical
data that shows there is an affect caused by
the placement of the phrase or do you not have
a belief?

A. Correct. I'm sorry I misanswered
your question.

Q. This criticism again by itself is
not a big thing?

Al It's a little bigger than the

"think" or "believe," but by itself, no. I
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- JACOB JACOBY -
agree with you, it's not a big thing.

Q. Thank you. In paragraph 11, you
criticized the geographic distribution, but
you agree that you have no proof that it
mattered to the results, correct?

A. I would agree with that.

Q. And that again is a relatively
minor criticism in itself?

A. In this context, since there's no
difference across, or what Mr. Johnson says,
there's virtually no different across on
various geographic sites, I would agree. In
instances where there would be differences, I
would not agree.

Q. So, you took it as your job in
this case to look for any basis to criticize
Mr. Johnson's report, whether it had an affect
on the results or not?

A No.

Q. In paragraph 12 you address the
control that was used here, and as I
understand it, a control cell is used in
surveying to help to eliminate what's commonly

referred to as noise?
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- JACOB JACOBRY -

Al To help to identify and measure

noise, so that it could be subtracted from the
N/A
fffect.

Q. For example, if some people in
the population that's being surveyed think
that there is a single source for all
nutritional bars, they are going to say that
there is an affiliation between the junior
useré mark and the senior userg mark or names
no matter what the names are, correct?

A. If they believe that éll these
bars come from a single source, yes.

Q. And in the survey protocols that
are the user control cell, the results of the
control cell, the people that show confusion
with the control cell, that is subtracted from
the results that show confusion in the test
cell, correct?

A. Correct.

Q. So that you end up with a -- the
goal is to end up with a result that at least
tries to identify and eliminate noiing,

A. Correct. So the resulq\iﬂ’

findings are more reliable.
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- JACOB JACOBRY -

Q. And testified that the control
used here which was Smart Bar was correct in
the sense that -- it was good in the sense
that it eliminated the common element alleged

to cause confusion, right?

A. Yes.

Q. And that element in this case is
Balance?

A, The word "Balance," correct.

Q. So, he replaced Balance with Bar?

A Correct.

Q. Now, you have testified that you

thought that this was a weak control, correct?

A. Correct.

Q. Do you have an idea of what would
have been a stronger control?

A. What I would have done is --
well, the control is usually that a stronger
tend to be similar to the test either in
sight, sound, or meaning. I would have gone

o ooy
to t ce to take a look to see what words
are equivalent to Balance or similar to
Balance, as the sheer meaning of Balance that

might have -- for example, I'm working on a
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- JACOB JACOBY -
study now where the test word is "mingle." T
went to the dictionary yesterday in working
out -- the source yesterday and working out a
control which would be "merge." In thi
context, it has to do with the Qame
collaborative software. Merge begéﬁﬁtﬁgs w1th
"M," has essentially the same overlapping
meaning"\b{}mingle. That way it's a tougher

test as a control than if I would of used some

other name.

Q. Tougher is the same as a stronger
cdntrol?

A. Yeah.

Q. The guestion for you here is:

. You'd agree that the meaning of Smart Balance

is similar to the meaning of Smart Bar?

A. No, I wouldn't agree.

Q You wouldn't?

A. No.

Q. What is the word "smart" mean to
you??

Al No. It's the word "Bar" versus
"Balance."

Q. I'm talking about the two words
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- JACOB JACOBY -

together?
A Smart and smart means smart.
Q. And you also look at the meaning

in the context of the product?

A Correct.

Q. So, a smart balanced nutritional
bar is a sensibly nutritional bar?

A. Could be. That's obviously the
way you're interpreting it, could be.

Q. And that is essentially the same
meaning a nutritional bar called a Smart Bar?

A In a study I did for Verizon
against AT&T, where AT&T was saying they had
more bars. The guestion was: What does more
bars mean? And it's interesting, people
thought more bars meant more places where you
could buy more ligquor, some people thought it '
meant all kinds of things,S;D what we think
may actually occu%)appear to you as apparentlz,
this isn't what necessarily will occur at the
end. You've been stressing the point and I've
been agreeing with you that one needﬁgmpirical

evidence.

Q. And you have no empirical
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- JACOB JACOBY -
evidence, do you®?

AL I do not.

Q. You have no empirical evidence
for the number of opinions you've given here
today, do you?

A. That is correct.

Q. Now, you'd agree that vyour
criticism about Mr. Johnson using a weak
control had no affect on the results at all?

Al In this case, because the
Eveready protocol it would have no affect at
all.

Q. No, actually it would have a
different reason it would have no affect at

all, isn't there?

Al I can't read your mind.

Q. You've read your book, haven't
you?

A. Well, I wrote it.

Q. Take a look at page 507 of your
béok. The point is this: A stronger control

would yield a higher number that would be
subtracted from the test cell, correct?

A. Yes.

88

CINDY AFANADOR COURT REPORTING, INC.
1-877-DEPO-YOU




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

- JACOB JACOBRY -

Q. Therefore, by using a weaker
control, Mr. Johnson's results ended up
showing more confusion than there would have
been had he used a stronger control, agreed?

Al Yes.

Q. Now, we've talked about the
strength of a mark, and you know that in
evaluating the likelihood of confusion, one of
factors to be considered is the strength of
the userf mark?

A Yes.

Q. And in a mark strength is judged
not only on unaided awareness, it is also
judged on aided awareness as well?

Al I know it is sometimes done that
way, ves.

Q. It always is.

A. You know, I'd have to go back and
check that. It may in fact be that it always
is. In fact, I don't know as I sit here now.
I have to go back and check that.

Q. Let's go back and see how you
testified at your deposition in 2014. Please

turn to page 52.
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- JACOBR JACOBY -
A. Page?

Q. 52. Now, follow along with me

beginning on page 52, line 15.

"QUESTION: Now, why is that a

significant? Doing an analysis of

likelihood of confusion, the strength of

the senior% users mark?"

Q. And that was my guestion. It was
terrible or terribly transcribed, and I will

not blame the court reporter.

"ANSWER : Well, I'm not a trier

of fact and I have not been schoocled in

bein a%%strict court judge or a
Oﬁéigiégzée,)but I can make certain

assumptions. This is beyond my pay
grade and you're asking me a question
for which some counsel would object
saying he's not qualified to answer
that.

"QUESTION: But Mr. Schroeder is
going to let you go.

"ANSWER: But apparently a weak
mark, from what I understand, may

deserve lesser protection under certain
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- JACOB JACOBY -

circumstances, but the strength of the

mark is judged not only by unaided

awareness, but by awareness aided plus
unaided."
Did I read that correctly?

A. You did. What I'm saying is
that, that was my understanding then, and I
may have been correct, but as I sit here now I
want to go back and check.

Q. And a mark can be considered
strong if it has high levels of aided
awareness and low levels of unaided awareness?

A Well, as I'm looking at the
testimony here --

Q. I want you to tell me what you
think is true today, because there seems to be
some variation on what you say on one day,
what vyou writé on one day, and what you say
under oath on another day. I want you to
testify about what you believe to be the truth
today.

A, The truth today is that I would
have to go back to check and see what people,

like McCarthy and courts have written. I may
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- JACOB JACOBY -
have been more confident of my thoughts on the
day I was deposed two years ago -- or not two
years ago. Three months ago in June, but as I
sit here now, I'm not that confident. I'd
have to go back and take a look. The record
is what it is. You have my statements here.

Q. But I have statements from you
that are all over the place, sir. I have
statements from a book that you issued in
August of 2013 that contradict what you've
said under oath today.

MR. SCHROEDER: Objection.
Is there a guestion?

Q. There is a guestion. I want him
to answer the last question I gave him, and if
he can't, you should just say that.

A. I did say that. I answered the
gquestion by saying I'm not as confident now
and I would have to gp back and check that, by
reading the authorit%?élThat is my answer.

You want to continue asking question, please
go ahead.

Q. Your confidence level has slipped

within the last three months?
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- JACOB JACOBY -

MR. SCHROEDER: Objection.

Al In the last three months, I
haven't seen that recently. I may have seen
that mesEAfecently when I testified then.

Q. Well, turn to page 63 of the
deposition that I took of you just three
months ago, in June of 2014. Beginning at
line 11.

"QUESTION: But you just said
under oath earlier today that you can
have a strong mark if it has high levels
of aided awareness and low levels of
unaided awareness; correct?

"ANSWER : Yes, I did."

Q. Did I read that correctly?
A You did.
Q. Thank vyou. Now, let's go into

this concept of aided versus unaided
awareness. Unaided awareness, as I understand
it, means top of mind awareness; is that an
equivalent term?

A, Sometimes it is, sometimes it
isn't, and I can give you an example if we go

back to one of the exhibits that you had me

93
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- JACOB JACOBY -
look at previously. I'm looking at
Applicant's Exhibit 28. If you go to
Applicant's Exhibit 27 [sic] and vyou look at
prage BB0000174, you'll notice under the left
hand column of brand awareness they have top
of mind then all unaided. So there's a
differentiation there between top of mind and
unaided. And I'm saying to you and to answer
your question, sometimes people use top of \
mind as unaided equivalent and sometimes
obviously don't.

Q. SO, you can't really be sure what
people mean by top of mind?

A. Well, if it's true unaided I
generally see top of mind as being equivalent
unaided, but having seen this, I'm pointing to
you that there are obviously other ways to
look at it.

Q. Well, let's talk about unaided
brand awareness and leave aside the possible
ambiguity of the phrase top of mind. So
unaided brand awareness would be a situation
where if I asked a respondent, "Please name

for me some beers." The names they came up
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- JACOB JACOBY -
with would be names of which they have unaided
brand awareness?

A. Right. Can I clarify your
question. You said "some beers." I would
want to know all the beers that they could
give me an unaided way, and if they gave you
some beers, I would then askv;ny others?”

Q. In other words, they aren't given
any clue about particular names?

Al Correct.

Q. If you give a clue about

particular names, that would be a form of

aiding?
AN Well, there's a continuum from
aided to unaided. It would be somewhere on

that continuum.

Q. So for example, if I asked a
respondent to name all the beer names they
could think of and they did not give me the
name of Schlitz, but then I asked them if they
are aware of a beer that sounds like blitz,
and they say, "Oh, yes, Schlitz." That would
be aided brand awareness?

AN That would be somewhere on the
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- JACOB JACOBY -
continuum. It wouldn't be fully aided,
because fully aided would be where you provide
the name Schlitz and you would ask, "Are you
aware of Schlitz?"
Q. So, we have a continuum that goes

from no awareness whatsoever to partial

awareness?
A Well --
Q. I mean, partially aided brand

awareness?.

A When you are asking me, you're
asking me what's in the consumer's mind or the
kinds of questions we ask. I'm referring to
kinds of questions we ask. The questions
could be completely unaided as your first
question, or completely aided which is
providing a list of brand names, and by the

way, you would provide with authentic name and

you would also have some ringers g& there as
controls which are not authentic brand names.
In between would be things such as you just
mentioned where you would give a clue or hint,
you know, "Are you aware of a beer whose name

rhymes with blitz?"
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- JACOB JACOBY -

Q. And people can be confused if
they have only aided awareness of a senior
users mark?

A, People could be confused anywhere
along the continuum, correct.

Q. When surveying for confusion, the
survey should be designed to try to measure
confusion that the respondent might have
whether it is aided or unaided awareness of
the senior users mark?

A. Well, here we're getting back to
the issue of the Eveready versus the modified
Squirt, and we're getting back to Swann's
insightful analysis. If you want to really
know the level of confusion, then you wouldn't
use an Eveready format which relies on aided
awareness -- I'm sorry, which relies on
unaided awareness, because there's very low
levels of unaided awareness.

Q. We're going to get to what
Mr. Swann said about the Eveready format.
Right now, I want to simply ask you if I asked
you the following question at your deposition

in June of 2014 and did you give me the

S7

CINDY AFANADOR COURT REPORTING, INC.
1-877-DEPO-YOU




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

- JACOB JACOBY -
following answer?

A. Do you have a page?

Q. It's page 51. There is some
digression, but the question begins on line
14.

"QUESTION: It's possible for a
consumer to be confused in the real
world even if the consumer has only
aided awareness of the senior users mark
and not unaided awareness?

"ANSWER : Yes.

"QUESTION: Now, and when
surveying, you want to find that out
too, right? You want to find out
whether people are confused, whether
they have aided awareness or unaided

awareness of the senior users mark,

right?
"ANSWER : Yes . "
Q. Did I read that correctly?
A. You did.
Q. Back to my example about Schlitz.

With the respondent who had no unaided

awareness of the Schlitz mark, but when he was

98
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- JACOB JACOBY -
given a clue, have you heard of a beer that
sounds like blitz, he came up with Schlitz.
That scenario. Now, if that respondent were
actually shown a card that said blitz on it
and asked what the source of the beer is with
that name and if because it sounds like
Schlitz he says Schlitz, that would be a
situation where there is confusion caused by
the junior users mark, yet the respondent had

only aided brand names?

/

A. Is blitz a junior users mark of
beer?

Q. Correct.

A. And you're saying in your

hypothetical scenario, they would have shown a
card with the word blitz in on it?

Q. Correct. K ;‘ /é

A. Well, that I don't sééagzkto what
we have in this situation.

Q. I just want to make sure that I
understand the scenario. It's certainly
possible that a person with aided brand

awareness of Schlitz could be confused into

thinking that blitz beer is related, agreed?

S9
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- JACOB JACOBY -

A, That's possible.

Q. And that is true even if the
respondent's awareness of Schlitz is only
aided awareness, agreed?

A, Well, you found confusion under
those circumstances, agreed.

Q. Now, Swann, whose article you
referred to, we have a copy of it right here
that I'm going to hand you. This is the
article, Likelihood of Confusions Studies and
the Straightened Scope of Squirt, correct?

AL Correct.

0. Now, Swann, says in footnote 40

that "The Eveready format is a partially aided

test for confusion." Correct?
A That's what he says.
Q. And you find Mr. Swann to be

persuasive and authoritative, right?

A. Yes. Not in all respects. T
don't even find myself authoritative in all
respects.

Q. In fact, Mr. Swann is, as you
pointed out in the past, a lawyer?

A. He is.

100
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- JACOB JACOBY -

Q. Not trained as a social
scientist?

A. That's correct.

Q. And Mr. Swann's article that

we're looking at here, he has no empirical
statistics of his own that he developed to
support the conclusions in this article,
correct?

A. Correct. This is a conceptual
piece.

Q5 It's a conceptual piece, meaning
there is no data that supports it, correct?

Al Correct.

Q. Now, you have seen data in this
case, in the form of exhibits 27 and 28, that
shows combined aided and unaided awareness of
Balance Bar in its category to be a strong
brand, correct?

A. To be in the order of around

50 percent, if I recall correctly.

Q. Which is a strong brand, correct?
A. Could be a strong brand.
Q. Well, you called it a strong

brand.
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- JACOB JACOBY -

A, It could be. As I said in my
testimony last time, I believe, relative to
its competitors it seems to be a strong brand.

Q. And again, it's a strong brand
among the consumers that matter, mainly
consumers of nutritional or energy bars,
right?
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