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UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the Matter of Application Serial No. 85/751,520: EARTH BALANCE 

Published for Opposition March 19, 2013 

 

BALANCE BAR COMPANY, 

 

Opposer, 

 

v. 

 

GFA BRANDS, INC., 

 

Applicant. 

 

 

 

Opposition No. 91212477 

 

 

 

APPLICANT’S EIGHTH NOTICE OF RELIANCE 

 

Pursuant to Rule 2.122(f) of the Trademark Rules of Practice, Section 704.13 of the 

Trademark Trial and Appeal Board Manual of Procedure, the Stipulation filed on August 6, 2014, 

and granted on August 14, 2014, Applicant, GFA Brands, Inc., hereby submits, makes of record 

in connection with this opposition proceeding, and notifies Opposer, Balance Bar Company, of 

Applicant’s reliance upon testimony from another proceeding captioned Balance Bar Company 

v. GFA Brands, Inc., Nos. 91196954 and 91197748.  Specifically, Applicant intends to rely on 

the trial testimony examination of William Hooper, taken July 15, 2014, and all exhibits annexed 

thereto, and the trial testimony examination of Timothy Kraft, taken July 23, 2014, and all 

exhibits annexed thereto. 

True and correct copies of the July 15, 2014 trial testimony transcript of William Hooper 

and all exhibits annexed thereto are attached hereto as Exhibit H-1, and true and correct copies of 

the July 23, 2014 trial testimony transcript of Timothy Kraft and all exhibits annexed thereto is 

attached hereto as Exhibit H-2. 
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Dated this 20th day of October, 2014. 

   /s/ Johanna M. Wilbert     

David R. Cross 

Marta S. Levine 

Johanna M. Wilbert 

Andrea J. Fowler 

Quarles & Brady LLP  

411 East Wisconsin Avenue 

Suite 2040  

Milwaukee, Wisconsin 53202-4497  

Telephone:  (414) 277-5495  

Facsimile:  (414) 978-8942  

Email:  DRC@quarles.com 

Email:  marta.levine@quarles.com 

Email:  johanna.wilbert@quarles.com 

Email:  andrea.fowler@quarles.com 

Attorneys for Applicant GFA Brands, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on October 20, 2014, I served upon counsel of record the foregoing 

by causing the same to be delivered by U.S. mail and email to: 

R. Glenn Schroeder 

Schroeder Law PC 

110 Cooper Street #605 

Babylon, New York 11702 

gschroeder@schroederlawpc.com 

 

 

Dated this 20th day of October, 2014. 

 

   /s/ Johanna M. Wilbert _______________  

Johanna M. Wilbert 

Quarles & Brady LLP 

411 E. Wisconsin Avenue 

Suite 2040 

Milwaukee, WI 53202-4497 

Phone:  (414) 277-5000 

Facsimile:  (414) 978-8942 

johanna.wilbert@quarles.com 
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        UNITED STATES PATENT AND TRADEMARK OFFICE
       BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

 In  the Mat ter  o f  Appl icat ion Ser ia l  Nos.  77/964206 and
                77/864268:  SMART BALANCE
  Publ ished in  the Of f ic ia l  Gazet te  on Apr i l  20,  2010,
                      respect ive ly

BALANCE BAR COMPANY,

        Opposer ,
                            Oppos i t ion No.  91196954
v.                           Oppos i t ion No.  91197748

GFA BRANDS, INC. ,

        Appl icant .
________________________________________________________

                      DEPOSITION OF
                     WILLIAM HOOPER

            Taken on Behal f  o f  the Appl icant

        DATE TAKEN:    Ju ly  15,  2014

        T IME:           10:56 a.m.  -  12:45 p.m.

        PLACE:          345 East  Forsyth  St reet
                       Jacksonv i l le ,  F lor ida  32202

        Examinat ion o f  the wi tness taken before:

          Samantha Cordova,  FPR,  Notary  Publ ic
          Hedquis t  & Assoc ia tes Repor ters ,  Inc .
                 345 East  Forsyth  St reet
              Jacksonv i l le ,  F lor ida  32202

William Hooper
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1                      WILLIAM HOOPER,

2 acknowledged hav ing been du ly  sworn to  te l l  the t ru th

3 and test i f ied upon h is  oath as fo l lows:

4          THE WITNESS:   I  do.

5                    DIRECT EXAMINATION

6 BY MS.  WILBERT:

7     Q    Could  you p lease s ta te  your  fu l l  name for  the

8 record?

9     A    Wi l l iam E.  Hooper ,  H-o-o-p-e- r .

10     Q    Are you current ly  employed?

11     A    Yes,  I  am.

12     Q    Who are you employed by?

13     A    Boulder  Brands.

14     Q    What  is  the connect ion,  i f  any,  between Boulder

15 Brands and the appl icant  in  th is  d ispute GFA Brands?

16     A    Boulder  Brands is  the parent  company owning GFA

17 Brands who 's  the operat ing company.

18     Q    For  purposes of  th is  case,  GFA Brands is  l is ted

19 on the paperwork as the appl icant .   So go ing forward I 'm

20 going to  re fer  to  the re levant  company as GFA Brands.

21 Does that  make sense to  you?

22     A    Yes,  That 's  f ine.

23     Q    How long have you been employed by GFA?

24     A    2007.

25     Q    And what  is  your  t i t le  a t  GFA Brands?



William Hooper

Hedquist & Associates Reportes, Inc.

7

1     A    I 'm on the board o f  d i rec tors ,  emer i tus ,  and I

2 am senior  adv isor  to  the senior  market ing teams.

3     Q    And what  are your  genera l  respons ib i l i t ies  in

4 your  pos i t ion on the board?

5     A    I  was fu l l  board member  f rom 2005 when we

6 formed the company t i l l  the end of  - -  t i l l  the beginn ing

7 of  th is  year ,  a t  which t ime I  moved to  emer i tus  s ta tus.

8 So I  a t tend a l l  the board meet ings,  but  I  do not  vote .

9     Q    And genera l ly  what  are your  respons ib i l i t ies  as

10 senior  adv isor  to  the market ing group?

11     A    I  adv ise the market ing teams in  the - -

12 pr imar i ly  in  areas of  consumer market ing,  adver t is ing,

13 promot ion,  o ther  aspects  o f  consumer market ing across

14 the brands.

15     Q    Have your  respons ib i l i t ies  changed s ince you

16 f i rs t  s tar ted work ing wi th  the company?

17     A    As sen ior  adv isor ,  no.

18     Q    Before work ing wi th  GFA Brands,  d id  you have

19 any exper ience in  the adver t is ing indust ry?

20     A    Yes.   I ' ve  been in  the adver t is ing bus iness

21 nor th  o f  50 years .

22     Q    And can you te l l  us  a  l i t t le  b i t  about  your

23 background in  the adver t is ing indust ry?

24     A    Sure.   Spent  a  good b i t  o f  my t ime wi th  W.B.

25 Doner  who was a nat iona l  agency.   I  was there 25 years ,
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1 was pres ident  for  seven years  dur ing the '80s,  so ld  my

2 in terest  in  the company.   I  was a par tner .   So ld  my

3 in terest  to  my par tners ,  s tar ted a consul t ing company - -

4 pract ice,  wasn ' t  rea l ly  a  company,  which I  had for  ten

5 years ,  f rom bas ica l ly  through the '90s.   Then went  back

6 on the agency bus iness as the chai rman of  the board o f  a

7 reg ional  agency located out  o f  Ba l t imore,  TBC.   In  '05 I

8 jo ined wi th  Steve Hughes and on the - -  and went  on the

9 board of  Boulder  Spec ia l ty  Brands,  who was the or ig ina l

10 acquis i t ion company,  and we acqui red Smart  Ba lance in

11 2007.

12     Q    When you were work ing in  the adver t is ing

13 indust ry ,  can you g ive me some examples o f  some of  your

14 more s ign i f icant  or  wel l -known c l ients?

15     A    Yes.   In  the consul t ing bus iness I  d id  a  lo t  o f

16 work wi th  ConAgra,  Heal thy  Choice,  worked on Trop icana,

17 Nabisco,  F lor ida Depar tment  o f  C i t rus ,  Celest ia l

18 Seasonings.   Pr ior  to  that  I  worked on McCormick.   I

19 worked on F i lber t  Company,  which was the pre-  - -  which

20 was the company that  or ig inated I  Can ' t  Be l ieve I t ' s  Not

21 But ter  in  the margar ine category .   Worked for  - -  on

22 Amer ican Dai ry  Assoc ia t ion.

23          THE REPORTER:  Say that  one more t ime.   You

24     worked for?

25          THE WITNESS:   Which one you want?
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1          THE REPORTER:  The las t  one you jus t  sa id .

2          THE WITNESS:   Amer ican Dai ry  Assoc ia t ion.

3 BY MS.  WILBERT:

4     Q    Genera l ly  what  were some of  your

5 respons ib i l i t ies  wi th  those brands?

6     A    Pr imar i ly  overseeing and adv is ing in  the areas

7 of  consumer promot ion,  consumer market ing,  and most

8 spec i f ica l ly  adver t is ing.

9     Q    Are you fami l ia r  w i th  the corporate  h is tory  o f

10 GFA Brands?

11     A    Reasonably  so.

12     Q    Could  you te l l  us  a  l i t t le  b i t  about  the

13 company s tar t ing wi th  how i t  was formed?

14     A    I  th ink  the company was formed by Bob Harr is ,

15 ' 96  or  thereabout .   And h is  f i rs t  - -  Bob 's  background

16 was - -  a lso he came out  o f  the adver t is ing bus iness long

17 before that .   I  th ink  he had - -  may have owned - -  had

18 some - -  some ownersh ip  in  - -  in  Weight  Watchers  brands.

19 And he created the Smart  Ba lance brand in  '96.   That  was

20 a but ter  subst i tu te ,  Smar t  Ba lance but tery  spread.

21     Q    And how d id  you become to  be invo lved in  the

22 company?

23     A    I  jo ined the Boulder  Spec ia l ty  Brands when we

24 f i rs t  formed the acquis i t ion company and was invo lved in

25 al l  o f  our  inqu i r ies  and work that  led up to  the



William Hooper

Hedquist & Associates Reportes, Inc.

10

1 purchase of  Smar t  Ba lance and GFA.   Then I  went  to  work

2 with  the brand we acqui red.

3     Q    Where does GFA Brands have of f ices today?

4     A    Headquar tered in  Boulder ,  Colorado,  and a lso

5 of f ices in  Paramus,  New Jersey.   And one of  the

6 companies we 've acqui red,  Glut ino,  was headquar tered in

7 Montrea l .

8     Q    Are you fami l ia r  w i th  the products  that  GFA

9 Brands se l ls  in  connect ion wi th  the Smart  Ba lance

10 t rademark?

11     A    Yes.

12     Q    Could  you genera l ly  descr ibe how you became

13 fami l ia r  w i th  those products?

14     A    We acqui red - -  we acqui red the Smart  Ba lance

15 brands,  the spread - -  but tery  spread be ing the pr imary

16 one,  but  there are o ther  - -  there are products  in  the i r

17 l ine.   In  '07 - -  and my respons ib i l i t ies  had to  do wi th

18 the consumer promot ion,  consumer adver t is ing pr imar i ly ,

19 and I  managed the major  adver t is ing agency who worked

20 with  us on those brands.

21     Q    Could  you jus t  run through some of  the products

22 that  GFA Brands se l ls  in  connect ion wi th  the Smart

23 Balance t rademark?

24     A    Yes.   There 's  a  Smart  Ba lance but tery  spread;

25 and there 's  a  l ine o f  but tery  spreads of  var ious
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1 formulat ions,  l ight ,  f lax ,  omegas,  o l ive - -  w i th  o l ive

2 oi l ,  e t  cetera.   We a lso have Smart  Ba lance bot t led

3 oi ls .   We have Smart  Ba lance peanut  but ter  products ,

4 severa l  vers ions of  peanut  but ter .   We have a mayonnaise

5 product .   We have a - -  we have popcorn products .   We

6 have both popped and kerne l  products .

7     Q    That 's  good.   What  - -

8     A    Mi lk ,  that 's  a  b ig  brand.   Smar t  Ba lance mi lk ,

9 major  product .

10     Q    What  was the f i rs t  product  bear ing the Smart

11 Balance t rademark that  was in t roduced in  the market?

12     A    Smar t  Ba lance but ter  spread was the f i rs t .

13     Q    And what  year  was that  product  in t roduced?

14     A    '96 I  th ink .

15     Q    Are you genera l ly  fami l ia r  w i th  the var ious

16 t rademark appl icat ions that  are a t  issue in  th is

17 dispute?

18     A    Genera l ly .

19          (Appl icant 's  Exhib i t  4  was marked for

20 ident i f ica t ion. )

21 BY MS.  WILBERT:

22     Q    The cour t  repor ter 's  jus t  handed you what 's

23 been marked as Appl icant 's  Exhib i t  4 .

24     A    Uh-huh.

25     Q    What  is  Exhib i t  4?
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1     A    I t ' s  a  t rademark o f f ice . . .

2     Q    Do you recognize th is  as one of  the t rademark

3 appl icat ions that  is  a t  issue in  th is  d ispute?

4     A    Yes.

5     Q    Midway down on Exhib i t  4  there are goods and

6 serv ices l is ted.   Of  those goods and serv ices for

7 Exhib i t  4  inc lude v i tamins,  supplements ,

8 v i tamin-enr iched beverages,  meal  rep lacement  bars ,  and

9 l iqu id  meal  rep lacement .   D id  I  read that  cor rect ly?

10     A    Yes.

11     Q    Is  GFA Brands of fer ing any of  those products  in

12 connect ion wi th  the Smart  Ba lance t rademark today?

13     A    We s t i l l  have - -  our  mi lk  product  is  a

14 v i tamin-enr iched beverage.

15     Q    Does GFA brands have the in tent ion to  use the

16 Smart  Ba lance t rademark wi th  the goods l is ted in

17 Appl icat ion Exhib i t  4  in  the fu ture?

18     A    Yes.   We' re  ent rusted in  these categor ies .

19          (Appl icant 's  Exhib i t  5  was marked for

20 ident i f ica t ion. )

21 BY MS.  WILBERT:

22     Q    The cour t  repor ter  has jus t  handed you what 's

23 been marked as Appl icant 's  Exhib i t  5 .

24     A    Yes.

25     Q    What  is  Appl icant 's  Exhib i t  5?
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1     A    I t ' s  a  t rademark appl icat ion for  a  range of

2 goods and serv ices l is ted here.

3     Q    And do you recognize th is  as the second

4 appl icat ion that 's  a t  issue today?

5     A    Yes.

6     Q    And the goods in  the second appl icat ion

7 inc lude - -  i t ' s  a  long l is t ,  so I  won ' t  read a l l  o f

8 them.   But  I  jus t  want  to  d i rect  you to  the r ight

9 sect ion.   I t  s tar ts  l is t ing soy ch ips,  inc ludes snack

10 mixes,  goes on and ment ions nut -  and seed-based snack

11 bars.   Then there 's  a  second - -  second grouping of  goods

12 star t ing wi th  cake mix ,  f ros t ings,  cakes.   Do you see

13 those l is ts?

14     A    Yes,  I  do.

15     Q    Look ing at  those l is ts ,  does GFA Brands of fer

16 any of  these products  in  connect ion wi th  the Smart

17 Balance t rademark today?

18     A    We have a product  that  is  a  popcorn-based - -

19 popped popcorn-based ca l led Smart  Ba lance nuggets .

20 These are popcorn enrobed wi th  peanut  but ter .

21     Q    Are there any other  products  that  would  fa l l

22 under  the goods l is ted here?

23     A    Under  Smart  Ba lance.

24     Q    Correct .

25     A    We have peanut  but ter .   I  don ' t  know i f  that 's
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1 spec i f ica l ly  - -  th is  says nuts .   We have peanut  but ter

2 products .

3     Q    Does GFA Brands have the in tent  to  use the

4 Smart  Ba lance t rademark on the goods that  are l is ted in

5 Exhib i t  5 .

6     A    Yes.   We have a lo t  o f  in terest  in  - -  in  these

7 categor ies .

8     Q    Are you genera l ly  fami l ia r  w i th  the t rademark

9 reg is t ra t ions that  GFA Brands has h is tor ica l ly  obta ined?

10     A    Yes.

11          (Appl icant 's  Exhib i t  6  was marked for

12 ident i f ica t ion. )

13 BY MS.  WILBERT:

14     Q    The cour t  repor ter 's  jus t  handed you what 's

15 been marked Appl icant 's  Exhib i t  6 .   What  is  Exhib i t  6?

16     A    Th is  is  a  - -  th is  is  an appl icat ion or  - -  or

17 reg is t ra t ion I  suppose - -  I  guess for  but ter  subst i tu tes

18 and a - -  and severa l  o ther  products  under  the Smart

19 Balance name.

20     Q    I  be l ieve you test i f ied ear l ie r  that  the Smart

21 Balance t rademark was f i rs t  used on but ter  products  in

22 1996;  is  that  cor rect?

23     A    Correct .   But ter  subst i tu tes,  yes.

24     Q    Does GFA st i l l  use the Smart  Ba lance t rademark

25 on but ter  subst i tu tes today?
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1     A    Yes.

2     Q    From the t ime f rom 1996 through today has GFA

3 cont inuously  used the Smart  Balance t rademark on but ter

4 subst i tu tes?

5     A    Yes,  they have.

6     Q    Are you general ly  fami l iar  wi th  the packaging

7 that  GFA uses on i ts  but ter  subst i tu te products?

8     A    Yes,  I  am.

9          (Appl icant 's  Exhib i t  7  was marked for

10 ident i f icat ion. )

11 BY MS. WILBERT:

12     Q    The cour t  repor ter 's  just  handed you what 's

13 been marked as Appl icant 's  Exhib i t  7 .   What  is

14 Exhib i t  7?

15     A    Exhib i t  7  is  a - -  an example of  one of  the - -

16 of  the packaging for  - -  a  h is tor ica l  packaging for  a

17 spreads product  in  a tub.   This  one being a l ight

18 but tery spread.

19     Q    Roughly what  per iod of  t ime was th is  packaging

20 used?

21     A    This  - -  th is  form of  packaging has been used

22 for  spreads s ince we acqui red the business and pr ior  to

23 that .   I t 's  sor t  o f  h is tor ica l  packaging.   Current

24 packaging is  - -  is  a d i f ferent  - -  as of  last  year  is  a

25 di f ferent  construct ion.
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1     Q    What 's  d i f ferent  about  the cur rent  packaging?

2     A    The current  packaging is  not  a  round tub.   The

3 current  packaging is  a  square,  p last ic  tub.

4     Q    And why the change?

5     A    We were - -  many of  our  t rade - -  major  t rade

6 customers,  and par t icu lar ly  Walmar t ,  came to  us and

7 requested that  we cons ider  a  packaging format  change

8 to  - -  to  prov ide them wi th  greater  - -  greater

9 ef f ic iency,  she l f  e f f ic iency,  s tack ing ef f ic iency,

10 shipp ing,  e t  cetera,  e t  cetera.   So we d id .

11     Q    On the cur rent  packaging is  the Smart  Ba lance

12 t rademark s imi lar  to  the depic t ion that 's  represented in

13 Exhib i t  7?

14     A    Yeah.   The logo type is  pret ty  much the same,

15 same type t reatment .   Some of  the des ign e lements  are

16 genera l ly  the same,  co lor  green,  ye l low.   There are

17 di f ferences in  the des ign because the shape is

18 di f ferent .

19     Q    I  be l ieve the t rademark - -  wel l ,  t rademark

20 reg is t ra t ion that  we jus t  looked at  a lso re ferenced

21 oi ls .   H is tor ica l ly  has GFA used the Smart  Ba lance

22 t rademark on cook ing o i ls?

23     A    Yes.

24     Q    Roughly  when d id  GFA f i rs t  s tar t  us ing the

25 Smart  Ba lance t rademark on cook ing o i ls?
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1     A    I  would  say cook ing o i ls  - -  not  sure,  maybe - -

2 before we purchased the company.   They had cook ing o i ls

3 before we purchased the company.   So i t  had to  be pr ior

4 to  '07.

5     Q    Based on your  knowledge,  has GFA Brands been

6 using the Smart  Ba lance t rademark on cook ing o i ls  f rom

7 before 2007 through the present?

8     A    Yes.

9          (Appl icant 's  Exhib i t  8  was marked for

10 ident i f ica t ion. )

11 BY MS.  WILBERT:

12     Q    The cour t  repor ter 's  jus t  handed you what 's

13 been marked Appl icant 's  Exhib i t  8 .   What  is  Exhib i t  8?

14     A    That 's  a  t rademark reg is t ra t ion for  peanut

15 but ter .

16     Q    And does GFA Brands use the Smart  Ba lance

17 t rademark on peanut  but ter  today?

18     A    Yes,  we do.

19     Q    When d id  GFA Brands f i rs t  s tar t  us ing the Smart

20 Balance t rademark on peanut  but ter?

21     A    Th is  says 2005.

22     Q    Do you have any reason to  be l ieve that  the 2005

23 date is  inaccurate?

24     A    I  be l ieve that 's  accurate .

25     Q    For  your  knowledge - -  for  - -  f rom your
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1 knowledge,  has GFA Brands been us ing the Smart  Ba lance

2 t rademark on peanut  but ter  cont inuous ly  f rom 2005

3 through 2014?

4     A    Yes.

5          (Appl icant 's  Exhib i t  9  was marked for

6 ident i f ica t ion. )

7 BY MS.  WILBERT:

8     Q    The cour t  repor ter 's  jus t  handed you what 's

9 been marked as Appl icant 's  Exhib i t  9 .   What  is

10 Exhib i t  9?

11     A    That 's  a  labe l  that  goes on the peanut  but ter

12 package,  the jar .

13     Q    Does - -  does Exhib i t  9  accurate ly  represent  the

14 manner  in  which GFA Brands has used the Smart  Ba lance

15 t rademark on peanut  but ter  products?

16     A    Yes,  logo type,  lock-of f  type face,  e t  cetera.

17          (Appl icant 's  Exhib i t  10 was marked for

18 ident i f ica t ion. )

19 BY MS.  WILBERT:

20     Q    The cour t  repor ter 's  jus t  handed you what 's

21 been marked as Appl icant 's  Exhib i t  10.   What  is

22 Exhib i t  10?

23     A    The t rademark reg is t ra t ion for  popcorn.

24     Q    When d id  GFA Brands f i rs t  s tar t  us ing the Smart

25 Balance t rademark on popcorn?
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1     A    Th is  says 2002.

2     Q    Are you fami l ia r  w i th  the packaging that  GFA

3 has t rad i t iona l ly  used on i ts  popcorn products?

4     A    Yes.

5          MS.  WILBERT:   I  th ink  i t  makes sense to  mark

6     these as a  group.

7          THE COURT REPORTER:  Okay.

8          (Appl icant 's  Exhib i t  11 was marked for

9 ident i f ica t ion. )

10 BY MS.  WILBERT:

11     Q    The cour t  repor ter 's  jus t  handed you what 's

12 been marked as Exhib i t  11.

13     A    Yeah.

14     Q    What  is  Exhib i t  11?

15     A    These are h is tor ica l  popcorn packages.

16     Q    Approx imate ly  for  what  per iod o f  t ime d id  GFA

17 Brands use the packages depic ted in  Exhib i t  11?

18     A    These are pret ty  representat ive o f  the packages

19 that  we had on popcorn f rom the t ime that  we purchased

20 the company.   There 's  been some changes but  re la t ive.

21     Q    Is  GFA Brands current ly  us ing the Smart  Ba lance

22 t rademark on any popcorn products  today?

23     A    Yes.   Our  popcorn products  are cobranded wi th

24 another  company,  JOLLY TIME brand,  which is  owned by

25 Amer ican Pop Corn Company.
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1          (Appl icant 's  Exhib i t  12 was marked for

2 ident i f ica t ion. )

3 BY MS.  WILBERT:

4     Q    What  is  Exhib i t  12?

5     A    Exh ib i t  12 is  a  l icens ing agreement  between GFA

6 and Amer ican Pop Corn who were the makers  o f  JOLLY TIME

7 brand.

8     Q    Why d id  GFA Brands enter  in to  the l icense

9 agreements  that 's  shown as Exhib i t  12?

10     A    JOLLY TIME approached us want ing to  make an

11 arrangement  where - -  to  be ab le  to  use the Smart  Ba lance

12 blend of  o i ls  and a lso to  use the Smart  Ba lance brand

13 name because we had some st rength in  that  category  as a

14 heal thy brand of  popcorn.   We knew the - -  some of  our  - -

15 some of  our  execut ives knew the - -  the fami ly  f rom

16 Amer ican Pop Corn.   And i t  seemed to  - -  i t  was

17 st ra teg ica l ly  a  good move for  us and for  them to  combine

18 those two forces as two brands and g ive i t  a  more

19 ef f ic ient  market ing and product ion s i tuat ion.

20     Q    Was there ever  a  s ign i f icant  per iod o f  t ime

21 f rom 2002 through 2014 where Smart  Ba lance was not  be ing

22 used in  connect ion wi th  popcorn?

23     A    No.

24     Q    Do you cons ider  popcorn to  be a snack food?

25     A    Yes.
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1     Q    Other  than popcorn,  is  the Smart  Ba lance

2 t rademark used on any products  that  you 'd  cons ider  snack

3 foods?

4     A    I  th ink  I  ment ioned the - -  the nuggets ,  which

5 are a form of  popcorn.

6     Q    Te l l  me a l i t t le  b i t  about  that  product .   When

7 did Smart  Ba lance in t roduce the nugget  product  to  the

8 market?

9     A    We in t roduced the nugget  product  las t  year .

10 That 's  a  popcorn product  that 's  enrobed wi th  peanut

11 but ter .   And i t ' s  pr inc ipa l ly  been d is t r ibuted at  Costco

12 stores.

13     Q    Ba lance Bar  has a number  o f  d i f ferent

14 t rademarks that  are a t  issue in  th is  depos i t ion.

15 Speci f ica l ly  Balance Bar  has the Balance t rademark,  the

16 Balance Gold t rademark,  the Balance Bar  Gold t rademark,

17 the Balance Bare mark,  and the Balance Bar  mark.   Going

18 forward I 'm go ing to  re fer  to  these marks as the Balance

19 Bar marks.   Does that  make sense?

20     A    Sure.

21     Q    S ince 1996 when the Smart  Ba lance mark was

22 f i rs t  used on but ter  subst i tu tes,  are  you aware of  any

23 confus ion between the products  o f fered under  the Smart

24 Balance t rademark and products  o f fered under  any of  the

25 Balance Bar  marks?
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1     A    I 'm not  aware of  any confus ion.

2     Q    Th ink ing par t icu lar ly  about  the snack foods

3 that  GFA se l ls  in  connect ion wi th  the Smart  Ba lance

4 t rademark,  are  you aware of  any confus ion between the

5 snack products  o f fered under  the Smart  Ba lance mark and

6 any of  the Balance Bar  products?

7     A    No,  I 'm not .

8     Q    I 'd  l ike  to  d iscuss br ie f ly  wi th  you the s tores

9 and locat ions where products  bear ing the Smart  Ba lance

10 t rademarks are so ld .   Are you genera l ly  fami l ia r  w i th

11 the s tores that  car ry  Smart  Ba lance products?

12     A    Yes,  I  am.

13     Q    Can you descr ibe for  me the types of  s tores in

14 which products  bear ing the Smart  Ba lance t rademark are

15 sold?

16     A    There are severa l  c lasses of  - -  o f  re ta i l

17 t rade.   Convent iona l  grocery  s tores,  that  would  be

18 Kroger ,  Safeway,  Ahold ,  Publ ix ,  e t  cetera.   Then we a lso

19 sel l  in  mass merchants  who se l l  food.   That  would

20 pr inc ipa l ly  be Walmar t  and Target .   And we se l l  through

21 the c lub s tores,  which would be Costco,  BJ 's ,  Sam's .   We

22 also se l l  our  products  through food serv ice as wel l .

23          You ' re  ta lk ing about  in  the U.S. ;  cor rect?

24     Q    Correct .

25          (Appl icant 's  Exhib i t  13 was marked for
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1 ident i f ica t ion. )

2 BY MS.  WILBERT:

3     Q    The cour t  repor ter 's  jus t  handed you what 's

4 been marked as Appl icant 's  Exhib i t  13.   What  is

5 Exhib i t  13?

6     A    That  is  a  l is t  o f  Smar t  Ba lance customers for

7 the years  '10,  2011,  2012.

8     Q    Does th is  l is t  appear  to  be in  any par t icu lar

9 order?

10     A    Yes.   I t  appears  to  be in  order  o f  s ize o f

11 sales,  our  sa les.

12     Q    So in terpret ing th is  l is t ,  i f  I  look a t  Column

13 A, i t ' s  labe led Smart  Ba lance 2010 Customer  L is t ;  and

14 going down the l is t  i t  l i s ts  Walmar t ,  Publ ix ,  Kroger ,

15 C&S, Wakefern,  SuperValu,  and i t  cont inues.   Is  that  the

16 l i s t  o f  customers to  which GFA so ld  Smart  Ba lance

17 products  in  2010?

18     A    Yes.

19     Q    Th is  l is t ing ends wi th  2012.   Do you have a

20 sense of  i f  GFA Brands so ld  the i r  product  to  s imi lar

21 customers in  the years  2013 and 2014?

22     A    Yes.   The customer  l is t  would  be the same.

23 There have been some consol idat ion on the re ta i l  s ide.

24 Some people  have bought  - -  Kroger  bought  Harr is  Teeter ,

25 for  example.
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1     Q    Look ing back h is tor ica l ly ,  i f  you th ink about

2 the t ime f rom 2007 through 2010 when th is  l is t  s tar ts ,

3 are the l is t  o f  customers roughly  the same?

4     A    Yes.

5     Q    Do you have a sense of  what  percentage of

6 convent iona l  grocery  s tores se l l  products  bear ing the

7 Smart  Ba lance t rademark?

8     A    We' re  in  97 percent ,  Smar t  Ba lance but tery

9 spreads of  97 percent  ACV,  which is  a l l -commodi ty

10 volume,  which means the percentage of  vo lume that 's  so ld

11 through re ta i l  s tores.

12     Q    Turn ing to  the th i rd  page there 's  an ent ry  for

13 UNFI .   What  is  UNFI?

14     A    UNFI  is  a  d is t r ibutor  - -  wholesa ler  and

15 dis t r ibutor  pr inc ipa l ly  invo lved in  the natura l  channels

16 but  a lso in  convent iona l .

17     Q    When you se l l  to  a  d is t r ibutor ,  log is t ica l ly

18 how do end users  end up get t ing your  product?

19     A    You se l l  to  the d is t r ibutor .   D is t r ibutor  takes

20 possess ion of  the product ,  and then they de l iver  the

21 product  to  the - -  to  the re ta i l  s tores.   Usual ly  the

22 smal ler  cha ins are who you deal  w i th  wi th  d is t r ibutors .

23     Q    So look ing at  th is  l is t ,  does th is  l is t  appear

24 to  you to  be the customers to  whom GFA Brands se l ls

25 di rect ly?
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1     A    Yes.

2     Q    Are there any customers or  categor ies  o f

3 customers that  are not  re f lec ted in  Exhib i t  13?

4     A    No.   I  don ' t  th ink  o f  any categor ies  o f

5 customers that  aren ' t  here.

6     Q    I  be l ieve ear l ie r  you had ment ioned food

7 serv ice.   Are food serv ice c l ients  re f lec ted in

8 Exhib i t  13?

9     A    I  don ' t  th ink  so,  but  I 'm not  pos i t ive .   I 'm

10 not  see ing any food serv ice names that  I  recognize.

11     Q    What  are some of  the food serv ice c l ients  that

12 GFA Brands se l ls  to?

13     A    We se l l  to  Marr io t t ,  Sedesto [phonet ic ]

14 Marr io t t .   We se l l  to  - -  to  Disney.   And then we se l l  to

15 major  food serv ice d is t r ibutors .

16     Q    What  are some of  the major  food serv ice

17 dis t r ibutors  that  you se l l  to?

18     A    I 'm not  go ing to  have that  name on the top of

19 my head.   I 'm sorry .

20     Q    That 's  f ine.   We can come back to  i t  i f  you ' re

21 not  remember ing r ight  now.

22     A    Okay.

23          (Appl icant 's  Exhib i t  14 was marked for

24 ident i f ica t ion. )

25 BY MS.  WILBERT:
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1     Q    The cour t  repor ter 's  jus t  handed you what 's

2 been marked as Exhib i t  14.   What  is  Exhib i t  14?

3     A    Exh ib i t  14 is  a  l is t ing o f  gross sa les for  the

4 to ta l  Smar t  Ba lance brand and a lso for  the spreads

5 products  and among our  major  customers.

6     Q    In  your  pos i t ion do you have the oppor tun i ty  to

7 rev iew sa les f igures for  GFA Brands,  in  par t icu lar  the

8 Smart  Ba lance brand?

9     A    Yes,  I  see sa les f igures.   Yes.

10     Q    Based on your  unders tanding of  the sa les

11 f igure,  does Exhib i t  14 accurate ly  re f lec t  the gross

12 sales f igures o f  products  so ld  in  connect ion wi th  the

13 Smart  Ba lance t rademark?

14     A    Yes,  these look cor rect .

15          (The fo l lowing is  a t torneys '  eyes on ly : )

16

17

18

19

20

21

22

23

24

25
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9

10                   ATTORNEYS'  EYES ONLY

11

12

13

14

15

16

17

18

19

20 BY MS.  WILBERT:

21     Q    I 'd  l ike  to  swi tch gears  and ta lk  to  you about

22 market ing and adver t is ing now.

23     A    Yes.

24     Q    In  adver t is ing does GFA ever  use the term Smart

25 without  the term Balance in  connect ion wi th  Smart
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1 Balance t rademark?

2     A    No.

3          MR.  SCHROEDER:  One po in t ,  we ' re  no longer

4     conf ident ia l ;  r ight?   We' re  back to  - -

5          MS.  WILBERT:   Yes,  s i r .   Yes.   We can go of f

6     conf ident ia l .

7 BY MS.  WILBERT:

8     Q    In  adver t is ing does GFA ever  use the term

9 Balance as a  s tandalone t rademark?

10     A    No.

11     Q    As far  as you know in  connect ion wi th  products

12 bear ing the Smart  Ba lance t rademark,  does GFA a lways use

13 the term smar t  and ba lance together  when t ry ing to

14 communicate the source of  the product  as a  t rademark

15 would communicate?

16     A    Yes.

17     Q    What  is  the connotat ion or  message to  consumers

18 that  GFA Brands is  t ry ing to  communicate by us ing Smart

19 Balance as a  t rademark?

20     A    That  i t  is  an in te l l igent  cho ice,  and i t  is  a

21 good ba lance.   I t  is  a  great  ba lance of  tas te  and

22 nutr i t ion.

23     Q    What  does GFA Brands do to  communicate that

24 message to  consumers?

25     A    We do a s ign i f icant  amount  o f  consumer
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1 adver t is ing in  mass media,  te lev is ion,  rad io ,  magazines,

2 in  addi t ion to  a  - -  par t icu lar ly  recent ly  a  more heavy

3 invo lvement  in  what  are ca l led on l ine media.   That  would

4 be websi tes ,  soc ia l  media,  d ig i ta l  d isp lay media,

5 in -s tore media as wel l ,  s ignage in  s tores,  e t  cetera.

6     Q    What  are some examples o f  p laces that  GFA has

7 adver t ised in  pr in t  media?

8     A    A wide range of  magazines,  Prevent ion,  Men's

9 Heal th ,  Cook ing L ight ,  Bet ter  Homes and Gardens,  Good

10 Housekeeping,  Fami ly  Ci rc le .

11          MS.  WILBERT:   I f  we can go back under

12     a t torneys '  eyes on ly ,  p lease.

13          (The fo l lowing is  a t torneys '  eyes on ly : )
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24          MS.  WILBERT:   We can go of f  the a t torneys '  eyes

25     on ly  sect ion.
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1          (Appl icant 's  Exhib i t  17 was marked for

2 ident i f icat ion. )

3 BY MS. WILBERT:

4     Q    The cour t  repor ter  has just  handed you what 's

5 been marked as Exhib i t  17.   What  is  Exhib i t  17?

6     A    This  is  a t rade ad for  ShopRi te.

7     Q    And I  be l ieve i f  you page through,  there are

8 t rade ads for  a few other  s tores;  is  that  correct?

9     A    Right .   This  - -  these are c i rcu lars typ ica l ly .

10     Q    How does - -  or  what  does GFA Brands do to have

11 a Smart  Balance product  featured in  one of  these

12 ci rcu lars?

13     A    You g ive promot ional  d iscounts to  the reta i ler

14 in  exchange for  p lacement  in  the i r  - -  in  the i r  house

15 ci rcu lars and thei r  house newspaper ads.

16     Q    Prev iously  when we were d iscussing some of  the

17 f inancia l  in format ion,  we d iscussed f igures re lated to

18 to ta l  t rade spend.   Is  Exhib i t  17 an example of  a

19 ci rcu lar  that  would go in to the t rade-spend budget?

20     A    Yes.   Yes.   That  would be par t  o f  a  t rade

21 promot ion budget .

22     Q    How long has GFA Brands been adver t is ing the

23 Smart  Balance t rademark us ing store c i rcu lars?

24     A    I  would - -  cer ta in ly  f rom 2007.   From the t ime

25 that  we've owned i t  we've a lways been involved in  t rade
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1 c i rcu lars  and promot ion.   I  would  th ink  wel l  before

2 that .

3     Q    Are you aware of  any ins tances of  confus ion

4 between the Smart  Ba lance t rademark as shown in  any of

5 the s tore c i rcu lars  and any other  products  shown in  a

6 store c i rcu lar?

7     A    No,  I 'm not  aware of  any confus ion.

8          (Appl icant 's  Exhib i t  18 was marked for

9 ident i f ica t ion. )

10 BY MS.  WILBERT:

11     Q    The cour t  repor ter 's  jus t  handed you what 's

12 been marked as Exhib i t  18.   What  is  Exhib i t  16?

13     A    Th is  is  a  s tore coupon.

14     Q    What  ro le  do coupons p lay in  GFA Brands

15 adver t is ing o f  products  so ld  under  the Smart  Ba lance

16 t rademark?

17     A    Couponing is  - -  is  typ ica l ly  l is ted in  the - -

18 in  the promot ion budget  as opposed to  the adver t is ing

19 budget  per  se.   Coupons are a  s ign i f icant  por t ion o f  our

20 to ta l  market ing spent ,  roughly  equal  to  the adver t is ing,

21 media adver t is ing par t .

22          (Appl icant 's  Exhib i t  19 was marked for

23 ident i f ica t ion. )

24 BY MS.  WILBERT:

25     Q    The cour t  repor ter 's  jus t  handed you what 's
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1 been marked as Exhib i t  19.   What  is  Exhib i t  19?

2     A    Exhib i t  19 is  a repor t  on a running fest iva l

3 that  we were a sponsor  of .   This  one happened to be in

4 Bal t imore.

5     Q    On Page - -  par t  way through i t  ends wi th the

6 numbers 9744.   The page reference tota l  sample 12,000.

7 What does that  mean?

8     A    How many - -  how many product  samples we

9 dist r ibuted dur ing the - -  the two days of  th is  event .

10     Q    So at  the event ,  in  addi t ion to just  being a

11 sponsor ,  GFA was actual ly  d is t r ibut ing product  to

12 consumers;  correct?

13     A    Yes.   We had tables at  the tents.   We a lso had

14 places where people could sample our  products at  the - -

15 at  the event .

16     Q    Why does GFA Brands sponsor  runs l ike the one

17 shown in Exhib i t  19?

18     A    We posi t ion the brand as a - -  as a heal th-  - -

19 heal th-or iented brand.   So people who are par t ic ipants

20 in  th ings l ike marathons are very act ive,

21 heal th-or iented people,  and they tend to ta lk  to  each

22 other .   And that  is  a good group of  people for  us to

23 be - -  to  have our  products associated wi th.

24     Q    What  par t icu lar  products were you prov id ing as

25 samples in  the Bal t imore running fest iva l?
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1     A    Popcorn was a b ig one.   We a lso sampled peanut

2 but ter ,  and we a lso sampled some but tery spread

3 products.

4     Q    Other  that  the Bal t imore running fest iva l ,  has

5 GFA sponsored any other  runs or  fest iva ls?

6     A    Yes.   Yes.   We have done a number of  these

7 kinds of  th ings,  the Boulder  - -  the Boulder  - -  the

8 Boulder  run.   There was a b ig one in  At lanta,  one - -

9 another  one in  Texas.   We've done a number of  marathons

10 and running events.

11          (Appl icant 's  Exhib i t  20 was marked for

12 ident i f icat ion. )

13 BY MS. WILBERT:

14     Q    The cour t  repor ter  has handed you what 's  been

15 marked as Exhib i t  20.

16     A    Yes.

17     Q    What  is  Exhib i t  20?

18     A    Exhib i t  20 is  a repor t  deta i l ing publ ic

19 re lat ions,  publ ic i ty  ef for ts ,  and act iv i t ies for  - -  for

20 Smart  Balance dur ing the,  looks l ike,  '09 per iod.

21     Q    On Page 2 Exhib i t  20 l is ts  some magazines.   I t

22 appears to  be media out le ts  for  example.   I  see

23 Prevent ion.   I  see Men's  Heal th,  Sel f .   What  is  th is

24 summar iz ing?

25     A    This  is  summar iz ing the exposure,  the
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1 c i rcu la t ion that  we rece ived for  var ious s tor ies  in

2 which our  products  were featured.

3     Q    And what  d id  GFA Brands do to  have these

4 ent i t ies  feature or  re ference the Smart  Ba lance

5 t rademark?

6     A    We - -  we - -  we have a PR out reach program in

7 which we contact  the ed i tors  o f  these publ icat ions,

8 prov ide them wi th  samples and product  in format ion so

9 that  they ' re  aware of  us  and that  hopefu l ly  wi l l  g ive us

10 some cons iderat ion when they ' re  do ing s tor ies  re la t ive

11 to  our  product  category .

12     Q    Other  than prov id ing them wi th  product  samples,

13 i s  GFA Brands pay ing for  a  p lacement  in  these?

14     A    No.   No.

15     Q    Th is  is  an example o f  a  repor t  f rom 2009.   Does

16 GFA Brands cont inue to  work  wi th  PR agenc ies on

17 placements  o f  th is  sor t?

18     A    Yes,  we do.

19     Q    And some of  these p lacements  appear  to  be

20 rec ipes?

21     A    Yes.

22     Q    Is  GFA Brands - -  wel l ,  is  the Smart  Ba lance

23 t rademark o f ten re fer red to  in  rec ipes?

24     A    Yes.   Yes,  we get  a  lo t  o f  ment ion in  rec ipes.

25          (Appl icant 's  Exhib i t  21 was marked for
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1 ident i f ica t ion. )

2 BY MS.  WILBERT:

3     Q    The cour t  repor ter  has jus t  handed you what 's

4 been marked as Exhib i t  21.   What  is  Exhib i t  21?

5     A    Exh ib i t  21 is  a  - -  is  f rom Men's  Heal th

6 magazine,  and i t ' s  - -  they regular ly  l is t  what  they

7 cons ider  to  be the best  products  in  cer ta in  categor ies .

8 In  th is  case our  popcorn was named the i r  best .

9     Q    D id  GFA Brands have to  pay for  Men's  Heal th  to

10 l i s t  the Smart  Ba lance popcorn as one of  the i r  best

11 products?

12     A    No.

13     Q    What  does th is  te l l  you about  the brand

14 st rength o f  the Smart  Ba lance t rademark?

15     A    Wel l ,  i t ' s  a  very  pos i t ive  ment ion.   Men's

16 Heal th  is  a  b ig  c i rcu la t ion magazine.   I t ' s  got  a  lo t  o f

17 respect  and - -  and good readersh ip .   And when we' re

18 named as - -  as  best  in  one of  the i r  categor ies ,  that 's  a

19 high recommendat ion.

20          (Appl icant 's  Exhib i t  22 was marked for

21 ident i f ica t ion. )

22 BY MS.  WILBERT:

23     Q    The cour t  repor ter 's  jus t  handed you what 's

24 been marked as Appl icant 's  Exhib i t  22.   What  is  Exhib i t

25 22?



William Hooper

Hedquist & Associates Reportes, Inc.

42

1     A    Exh ib i t  22 appears  to  be a screen graph of  our

2 websi te .

3     Q    And on the f ront  is  th is  the new packaging that

4 you test i f ied about  ear l ie r?

5     A    Th is  is  the new packaging,  the square package

6 that  I  re ferenced ear l ie r ,  and a lso our  change to  a

7 non-GMO formula,  which is  new th is  year .

8     Q    Why d id  GFA Brands change to  a  non-GMO format?

9     A    We have a lo t  o f  data  that  says that  our

10 consumers are very  heal th  or iented.   They ' re  very

11 concerned wi th  ingred ient  s ta tements ,  and we've got  a

12 lo t  o f  data  that  says they have rea l  concern for  - -  for

13 what 's  in  the i r  products  and par t icu lar ly  have some

14 concerns for  GMOs.   Smar t  Ba lance was the f i rs t  brand of

15 spreads to  remove par t ia l ly  hydrogenated o i ls .   That  was

16 back in  - -  I  guess when Bob founded the company.   So

17 we've been a leader  in  prov id ing the consumer wi th  what

18 we bel ieve the heal th ies t  a l ternat ives.   So we took

19 t rans fa ts  out .   We were the f i rs t  to  take t rans fa t

20 out ,  and we ' re  the f i rs t  spread to  go a l l  non-GMO.

21     Q    Whi le  we ' re  ta lk ing about  your  consumers,  who

22 are the target  consumers for  the Smart  Ba lance product?

23     A    Target  - -  the target  consumer is  - -  i t ' s  an

24 al l - fami ly  product .   Women are the pr inc ipa l  purchaser ,

25 but  i t ' s  consumed wi th-  - -  w i th in  a l l  fami ly .   Our
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1 consumers are genera l ly  premium-or iented purchasers ,  and

2 are people  who are act ive ly  in terested in  heal th  and

3 purchase products  that  are heal th  or iented.   They are

4 labe l  consc ious people  and ingred ient  consc ious people

5 and concerned wi th  - -  w i th  - -  w i th  heal th .

6     Q    What  does i t  mean to  you to  be a labe l

7 consc ious consumer or  an ingred ient  consc ious consumer?

8     A    These are people  who - -  who act ive ly  pay

9 at tent ion to  the ingred ients  in  products .   They

10 actua l ly  - -  they actua l ly  read the labe ls  to  see what 's

11 in  them,  and they ' re  consc ience and aware of  negat ives

12 l i ke  t rans fa ts ,  for  example.

13     Q    On the spect rum of  pr ice,  where do the products

14 bear ing the Smart  Ba lance t rademark typ ica l ly  fa l l

15 with in  any of  the categor ies  in  which they ' re  in?

16     A    We' re  genera l ly  in  the - -  in  the premium s ide

17 of  - -  o f  the spect rum of  pr ice.

18     Q    So what  does that  mean?

19     A    Smar t  Ba lance tub of  - -  o f  spreads is  $3.49.

20 You can get  a  package of  Parkay for  99 cents .

21     Q    So there 's  a  s ign i f icant  - -

22     A    There 's  a  s ign i f icant  d i f ference between them.

23     Q    Turn ing back to  Exhib i t  22,  how long has GFA

24 Brands been mainta in ing a webs i te?

25     A    We've a lways had a webs i te ,  and in  recent  years
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1 our  webs i te  has become much more of  a  focus of  our

2 market ing act iv i ty .

3     Q    What  does that  mean?  What  are you do ing wi th

4 the webs i te  today?

5     A    We promote our  webs i te  much more aggress ive ly

6 today than we d id  severa l  years  ago.   Last  year  we had

7 two and a ha l f  mi l l ion people  who v is i ted our  webs i te .

8 And we keep pre-  - -  cop ious data on - -  on the i r  v is i ts ,

9 who they are,  whether  they ' re  repeat ,  whether  - -  how

10 much t ime they spend,  what  they look a t .   You get  a l l  o f

11 that  data.   Two and a ha l f  mi l l ion people  is  a  lo t  o f

12 people for  a  webs i te  l ike  that .

13     Q    Turn ing to  the las t  page of  the exh ib i t ,  i t

14 looks l ike  there 's  some symbols  that  are,  as  I  recognize

15 them,  assoc ia ted wi th  th ings l ike  Facebook,  Twi t ter ,

16 Pinterest ,  Ins tagram.   Does GFA Brands mainta in  a

17 Smart -Balance- focused Facebook page?

18     A    Yes,  we do.

19     Q    What  k ind o f  in format ion does GFA Brands put  on

20 i ts  Facebook page?

21     A    We have - -  we 've been very  aggress ive in

22 bui ld ing our  Facebook,  what  they ca l l ,  fan base.   So

23 these are people  who check to  actua l ly  l ike  you on

24 Facebook.   We have - -  we s tar ted aggress ive ly  pursu ing

25 soc ia l  media in  '12,  midd le  par t  o f  '12.   We now have
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1 570,000 l ikes,  people  who l ike  us on Facebook.   We post

2 in format ion,  coupons,  rec ipes severa l  t imes a week to

3 those people .

4     Q    You jus t  ment ioned rec ipe in  connect ion wi th

5 Facebook,  but  I  a lso know on the f i rs t  page of  the

6 websi te  i t  l i s ts  rec ipes.   What  types of  rec ipes does

7 GFA Brands promote in  connect ion wi th  the Smart  Ba lance

8 t rademark?

9     A    We promote a wide range of  rec ipes.   These are

10 meals ,  meal  suggest ions that  use our  products ,  desser ts ,

11 snacks,  a  wide range of  - -  o f  app l icat ions o f  our

12 products  in  var ious - -  rec ipes are a  very  impor tant  par t

13 of  the food bus iness in  genera l  and cer ta in ly  a  very

14 impor tant  par t  for  us .

15     Q    Th ink ing about  some of  the t rademark goods that

16 are at  issue in  th is  case,  were there any rec ipes that

17 re la te  to  any of  the snack mixes or  snack bars  or  cakes,

18 cupcakes,  sor ts  that  are - -

19     A    Yes.

20     Q    - -  a t  issue here?

21     A    There are a  lo t  o f  rec ipes for  cook ies,  cakes,

22 muff ins ,  t ra i l  mixes,  popcorn-based snacks.

23     Q    I  see the b i rd  for  Twi t ter .   What  does GFA

24 Brands do on Twi t ter  in  connect ion wi th  the Smart

25 Balance t rademark?
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1     A    We have a fo l lowing on Twi t ter .   We - -  we

2 communicate on a regular  bas is  wi th  the people  who

3 fo l low us on Twi t ter .   Facebook is  our  pr imary soc ia l

4 media out le t ,  but  we do use Twi t ter .   We use Instagram

5 and Pin terest  as  wel l .

6     Q    Does GFA Brands do anyth ing to  moni tor  the

7 impact  i ts  adver t is ing has on i ts  customers?

8     A    Yes.

9     Q    What  do they do?

10     A    We conduct  and have conducted f rom the

11 beginn ing a tw ice - -  tw ice a  year  what 's  ca l led a

12 t racker .   And the t racker  is  bas ica l ly  an awareness

13 measure that  not  on ly  measures awareness but  a lso

14 measures people 's  a t t i tudes,  wi l l ingness to  recommend to

15 f r iends,  compet i t ive  a t t i tude,  repor ted purchase and

16 f requency of  purchase,  share o f  requi rements ,  which is

17 the percentage of  - -  o f  purchas ing in  that  category  that

18 we capture.

19          (Appl icant 's  Exhib i t  23 was marked for

20 ident i f ica t ion. )

21 BY MS.  WILBERT:

22     Q    What  is  Exhib i t  23?

23     A    Exh ib i t  23 is  an example o f  these t racker

24 stud ies that  we 've ta lked about ,  I  jus t  ta lked about .

25 This  is  the Wave 12,  which was May - -  repor ted - -  repor t
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1 is  May 2013.   The actual  t rack ing was probably in

2 February.   Takes a couple months to get  these repor ts

3 done.

4          MS. WILBERT:  I 'd  l ike to  mark th is  at torney 's

5     eyes only  whi le  we' re ta lk ing about  the actual

6     resul ts .

7          (The fo l lowing is  at torneys '  eyes only : )

8

9

10

11

12

13

14

15

16                   ATTORNEYS'  EYES ONLY

17

18

19

20

21

22

23

24

25



William Hooper

Hedquist & Associates Reportes, Inc.

48

1

2

3

4

5

6

7

8

9

10

11

12                   ATTORNEYS' EYES ONLY

13

14

15

16

17

18

19

20

21

22

23

24

25
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7
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12                   ATTORNEYS' EYES ONLY
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24

25
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7
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12                   ATTORNEYS' EYES ONLY
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24

25
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8

9
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11

12                   ATTORNEYS' EYES ONLY

13
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21
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2

3
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12                   ATTORNEYS' EYES ONLY

13
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25
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1

2

3

4                   ATTORNEYS'  EYES ONLY

5

6

7

8

9          MS.  WILBERT:   We can go of f  o f  a t torneys '  eyes

10     on ly  now.

11 BY MS.  WILBERT:

12     Q    Are there o ther  t rademarks that  are owned by

13 GFA Brands?

14     A    Yes.

15     Q    What  are some of  the o ther  t rademarks?

16     A    Ear th  Balance is  another  one of  our  t rademarks.

17 We also now own Glut ino foods.   We own Udi 's .   We own

18 Evol  Brand,  which is  a  re la t ive new brand for  us,

19 f rozen.   And we have a brand of  d ie te t ic  foods,  Level

20 Li fe .   So we have s ix  brands.

21     Q    What  is  the Ear th  Balance brand?  What 's  that

22 message?  What  type of  products  do you se l l?

23     A    Ear th  Balance is  a  - -  has been pr imar i ly

24 di rected in to  the natura l  channels ,  but  in  recent  years

25 we've expanded Ear th  Balance d is t r ibut ion in to
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1 convent iona l .   Ear th  Balance makes a - -  a  spread,  as we

2 do,  Smart  Ba lance does.   Ear th  Balance a lso has a soy

3 mi lk ,  and they have a range of  snack products ,

4 popcorn-based and crackers .

5     Q    Are you personal ly  aware of  any ins tances of

6 confus ion between any Ear th  Balance products  and any of

7 the Balance Bar  t rademarks that  we d iscussed ear l ie r?

8     A    I 'm not  aware of  any confus ion between Ear th

9 Balance.

10     Q    Who is  someone at  the company that  would  be

11 most  knowledgeable  about  the Ear th  Balance brand?

12     A    Market ing manager  would  be - -  market ing

13 di rector  would  be Adr iane L i t t le .

14     Q    You ment ioned Glut ino.   What  products  are so ld

15 under  the Glut ino t rademark?

16     A    Glu t ino 's  products  are pr inc ipa l ly  - -  these are

17 al l  products  that  are d i rected to  the g lu ten- f ree

18 consumer.   These are people  who are e i ther  ce l iac  or  - -

19 or  have some avers ion in  to lerance to  wheat ,  to  g lu t in .

20 And there 's  a  very  large por t ion o f  people  who today are

21 buying g lu ten- f ree products  s imply  because they fee l

22 they are bet ter  for  them,  heal th ier .

23          The Udi 's  products  are very  or iented to  snack

24 products .   There 's  a  wide range of  c rackers ,  cook ies,

25 muff ins ,  breakfast  bars ,  granola  bars .   The Udi 's
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1 products  are more baked products .   Thei r  pr inc ipa l

2 volume is  in  bread but  a lso have a range of  snacks and

3 pizza and are branching in to  f rozen foods as wel l .

4     Q    I  th ink  you a lso ment ioned Evol .   What  are the

5 Evol  products  that  are so ld  by GFA?

6     A    The Evol  products  are a  re la t ive ly  new - -  new

7 company,  few years  o ld .   We bought  them last  year .   They

8 are f rozen foods,  s tar ted wi th  burr i tos .   Now have a

9 range of  bagged f rozen products ,  a lso the ones that  come

10 in  the crocks and are expanding very  rap id ly .   They ' re

11 posi t ioned on a propos i t ion o f  pure and s imple and that

12 the i r  ingred ient  s ta tements  is  much,  much more - -  i t ' s

13 much c leaner .   Lean Cuis ine probably  - -  you look a t  a

14 Lean Cuis ine d inner ,  Lean Cuis ine ent ree,  probably  got

15 135 ingred ients  l is ted,  and 90 percent  o f  them you need

16 to  be a chemist  to  unders tand what  they are.   Evo l ,  for

17 example,  would  have ten,  and you would know what  they

18 were.

19     Q    Does GFA Brands current ly  o f fer  any bar

20 products  under  any of  i ts  t rademarks?

21     A    Yes.   Glu t ino has granola  bars  and breakfast

22 bars,  and Level  L i fe  has low g lycemic and carbohydrate

23 cont ro l  bars .

24     Q    Would you be in  a  pos i t ion to  descr ibe what  GFA

25 Brands knows about  the consumers who consume the i r  bar
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1 products?

2     A    Yes.   Wel l ,  the - -  cer ta in ly  the g lu t in- f ree

3 consumers are look ing for  products  that  don ' t  conta in

4 wheat  or  a t  least  - -  e i ther  because they can ' t .   And the

5 people who consume our  Level  L i fe  products  are people

6 that  have some - -  some sugar ,  carbohydrate  concern,  i f

7 not  d iabet ic .   At  the least  they have - -  they have

8 concerns about  how much sugar  and carbohydrates they

9 consume.

10     Q    Are you aware of  any other  consumer packaged

11 goods that  use the word ba lance in  the i r  t rademark?

12     A    There 's  a  supplement  l ine Nature 's  Balance that

13 I 'm aware of .

14     Q    Are you aware - -

15     A    I  th ink  that  - -  go ahead.

16     Q    Are you aware of  any confus ion between that

17 supplement  brand and GFA's  Smart  Ba lance products?

18     A    No.

19     Q    Are you aware of  any confus ion wi th  that

20 supplement  brand and GFA's  Ear th  Balance products?

21     A    No.

22          MS.  WILBERT:   We've been go ing for  a  l i t t le

23     over  an hour  now.   Would now be okay for  a  break?

24          MR.  SCHROEDER:  That 's  f ine.

25          MS.  WILBERT:   Okay.   Of f  the record.
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1          (Of f - the- record d iscuss ion. )

2 BY MS.  WILBERT:

3     Q    Are you aware of  a  product  ca l led S imply

4 Balanced?

5     A    Yes.

6     Q    How d id  you become aware of  that  product?

7     A    That 's  a  - -  that 's  a  Target  pr ivate- labe l

8 product  or  cont ro l led s tore product .   That  was

9 or ig ina l ly  par t  o f  the i r  Archer  Farms l ine.

10     Q    And how d id  you personal ly  become aware of  that

11 product?

12     A    Market ing and sa les people  ta lked about  i t .

13     Q    So i t  was through your  pos i t ion - -

14     A    Yeah.

15     Q    - -  a t  GFA Brands?

16     A    Yeah.

17     Q    And has GFA Brands taken any act ion wi th

18 respect  to  the S imply  Balanced t rademark use?

19     A    I  know we' re  aware of  i t ,  but  I  don ' t  - -  I

20 would have to  defer  to  T im Kraf t  or  the lega l  guys.   I

21 don ' t  know that  - -  I  don ' t  know that  we 've taken any

22 spec i f ic  ac t ion.   We' re  aware of  i t .

23     Q    Are you aware of  any ins tances of  confus ion

24 between the Simply  Balance product  and the Smart  Ba lance

25 products?
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1     A    No,  I 'm not  aware of  the confus ion.

2          MS.  WILBERT:   I  have no fur ther  quest ions.

3          MR.  SCHROEDER:  Let 's  take a shor t  break then,

4     and then I  have a few.

5          (Break taken. )

6                     CROSS-EXAMINATION

7 BY MR. SCHROEDER:

8     Q    Can I  ask you to  pu l l  Exh ib i t  4  out  o f  your

9 stack?

10     A    Okay.

11     Q    Ms.  Wi lber t  asked you a few quest ions about

12 th is  document  ear l ie r .   I  jus t  wanted to  conf i rm a few

13 points .

14     A    Sure.

15     Q    Wi th  respect  to  the l is t  o f  goods and serv ices,

16 has GFA ever  used the mark Smart  Ba lance in  connect ion

17 with  the sa le  o f  v i tamins?

18     A    No,  not  to  my knowledge.

19     Q    Has GFA ever  used the mark Smart  Ba lance in

20 connect ion wi th  the sa le  o f  supplements?

21     A    Not  Smart  Ba lance.

22     Q    Has - -

23     A    That  I  - -  that  I  know of .

24     Q    Okay.   Thank you.   Has GFA ever  used the mark

25 Smart  Ba lance in  connect ion wi th  the sa le  o f  meal



William Hooper

Hedquist & Associates Reportes, Inc.

59

1 rep lacement  bars?

2     A    Not  that  I  know of .

3     Q    Has GFA ever  used the mark Smart  Ba lance in

4 connect ion wi th  the sa le  o f  l iqu id  meal  rep lacements?

5     A    Not  that  I  know of .

6     Q    And I  would  ask you to  turn  to  what  was marked

7 as Appl icant 's  Exhib i t  5 .

8     A    Okay.

9     Q    And,  again ,  look ing at  the l is t  o f  goods and

10 serv ices,  has GFA ever  used the mark Smart  Ba lance in

11 connect ion wi th  the sa le  o f  nut -  and seed-based snack

12 bars?

13     A    Not  that  I  know of .

14     Q    Has GFA ever  used the mark Smart  Ba lance in

15 connect ion wi th  the sa le  o f  granola-based snack bars?

16     A    Not  that  I  know of .

17     Q    When you were test i fy ing ear l ie r ,  you ment ioned

18 someth ing you re fer red to  as a  nugget  product .

19     A    Yes.

20     Q    Can you exp la in  to  me exact ly  what  that  is?

21     A    The nugget  product  is  a  - -  is  a  popcorn-based

22 snack,  and i t ' s  a  popcorn that  is  enrobed wi th  peanut

23 but ter .

24     Q    So obv ious ly  so ld  as a  pop product .   The

25 popcorn is  popped?
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1     A    Yes,  in  a  bag.

2     Q    Okay.   So ld  in  a  bag form.

3     A    Yes.

4     Q    Is  i t  so ld  a longs ide your  unpopped popcorn?

5     A    In  a  d i f ferent  sect ion I  th ink .   I t ' s  so ld

6 through Costco.   I  th ink  i t ' s  in  a  d i f ferent  sect ion.

7     Q    And how long has that  product  been on the

8 market  for?

9     A    Th is  past  year .

10     Q    Do you know when i t  was in t roduced?

11     A    No.

12     Q    And i t ' s  so ld  on ly  - -  sor ry .

13     A    Go ahead.   Sorry .

14     Q    And i t ' s  so ld  on ly  in  Costco at  th is  po in t?

15     A    I  be l ieve our  d is t r ibut ion is  on ly  in  Costco at

16 th is  po in t .

17     Q    Is  i t  go ing to  be jus t  a  Costco brand?

18     A    No.

19     Q    So you do expect  to  se l l  i t  nat iona l ly?

20     A    We expect  to  expand i t .

21     Q    Any p lans for  when i t  w i l l  be expanded?

22     A    No.   We' l l  see.   You know,  we ' re  measur ing our

23 resu l ts  and so far  I  th ink  are good in  Costco.   But

24 we' l l  look for  oppor tun i t ies  to  expand as we go.

25     Q    Is  i t  cur rent ly  in  a l l  Costco s tores?
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1     A    I 'm not  sure.   Maybe in  - -  not  sure i f  i t ' s  in

2 al l  Costcos.   I t ' s  in  a  number  o f  d iv is ions,  but  I  don ' t

3 know how many.

4     Q    Wel l ,  ear l ie r  when you test i f ied,  Ms.  Wi lber t

5 asked you about  the percentage of  grocery  s tores that

6 the Smart  Ba lance brand is  in .   And I  be l ieve you

7 answered someth ing to  the e f fec t  o f  97 percent  o f  ACD;

8 i s  that  cor rect?

9     A    ACV.

10     Q    ACV.

11     A    A l l  commodi ty  vo lume.

12     Q    Can you exp la in  fur ther  what  exact ly  that

13 means?

14     A    A l l  commodi ty  vo lume is  the percentage of

15 volume in  a  g iven category  that  those s tores would

16 represent .   So i f  you say,  I 'm in  97 percent  ACV,  that

17 means that  you are in  s tores that  se l l  97 percent  o f  a l l

18 the products  in  that  category .

19     Q    So does that  somehow t rans la te  in to  the actua l

20 number  o f  grocery  s tores?

21     A    And the i r  s ize.

22     Q    Is  there a  d i rect  cor re la t ion?

23     A    Corre la t ion to  the number  and s ize.   So i t ' s  a

24 volume measure.

25     Q    Okay.   So that  wouldn ' t  mean,  though,  that
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1 you ' re  actua l ly  in  97 percent  o f  grocery  s tores?

2     A    No.   I t  means you are represented in  97 percent

3 of  the vo lume that  goes through grocery  s tores.

4     Q    Okay.   Thank you.

5     A    So the change - -  i t  w i l l  change - -  the Krogers

6 of  the wor ld  are go ing to  have a much h igher  percentage

7 of  the a l l  commodi ty  vo lume than they do of  the to ta l

8 number  o f  s tores because they ' re  b igger  s tores.

9     Q    Okay.   That  makes sense.

10          Can I  ask you to  pu l l  out  what 's  marked as

11 Appl icant 's  Exhib i t  23?

12     A    Uh-huh.

13     Q    And when we were look ing at  Pages 3 and 4,  you

14 had test i f ied regard ing the unaided awareness and to ta l

15 awareness.

16     A    Yes.

17     Q    Okay.   Wi th  respect  to  to ta l  awareness,  I

18 bel ieve you test i f ied someth ing to  the e f fec t  o f  that

19 would be measured by ask ing the par t ic ipant ,  Have you

20 ever  heard o f  b lank.

21     A    Yes.

22     Q    Okay.   Is  - -  that  was - -

23     A    Tota l  awareness,  yes.   I t ' s  a ided,  yes.

24     Q    A ided.   Can you expand that?  When you sa id ,

25 Have you ever  heard o f  b lank,  what  exact ly  happens in
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1 that  sor t  o f  survey?

2     A    You have a l is t  o f  - -  a  l is t  o f  brands,  and you

3 ask consumers,  Have you ever  heard o f  these brands?

4     Q    And you g ive spec i f ic  brands at  that  po in t .

5     A    I f  i t ' s  a ided,  yes.

6     Q    So you would say,  Have you ever  heard o f  Smar t

7 Balance?  Have you ever  heard o f  - -

8     A    I  Can ' t  Be l ieve I t ' s  Not  But ter?  Have you ever

9 heard of  Land O'Lakes?

10     Q    Okay.   Thank you.

11     A    The a id  quest ion a lways precedes the unaided.

12 I  mean,  the a ided - -  una ided quest ion precedes the a ided

13 quest ion.

14     Q    And the unaided quest ion would be,  for  example,

15 Can you name - -

16     A    Can you name but ter  subst i tu tes?  What  comes to

17 mind?

18     Q    Okay.   I f  I  ask you to  back up to  Appl icant 's

19 Exhib i t  Number  22 - -

20     A    Uh-huh.

21     Q    - -  w i th  respect  to  th is  document ,  you had

22 tes t i f ied br ie f ly  about  rec ipes and how there are

23 rec ipes that  use Smart  Ba lance t rademark as par t  o f  the

24 rec ipe.

25     A    Yes.
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1     Q    Par t icu lar ly  I  th ink  you ment ioned cook ies and

2 cakes?

3     A    Yes.

4     Q    Can you expand exact ly  as to  what  ingred ients

5 those rec ipes are re fer r ing to?

6     A    You would use Smart  Ba lance cook ing o i l .   You

7 could  use Smart  Ba lance spread in  preparat ion o f  cook ies

8 and cakes.   You can use Smart  Ba lance peanut  but ter .

9     Q    So those rec ipes would be re fer r ing to  a  Smart

10 Balance product  as one of  the ingred ients  o f  the rec ipe;

11 correct?

12     A    Yes.

13     Q    Okay.   Thank you.

14          L ike to  ask you to  turn  back - -  sor ry ,

15 Appl icant 's  Exhib i t  23 again .

16     A    Uh-huh.

17     Q    And i f  I  can ask you to  turn  to  Page 11.

18     A    Uh-huh.

19     Q    Now,  when you ' re  re fer r ing to  f ranch ise users ,

20 I  be l ieve you test i f ied that  th is  would  re fer  to  a

21 la rger  group of  people ;  is  that  - -

22     A    Yes.

23     Q    - -  your  tes t imony?  What  exact ly  d id  you mean

24 by larger  group of  people?

25     A    There are people  - -  there are people  that
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1 buy - -  the prev ious sect ion re fers  to  people  who buy

2 Smart  Ba lance spreads.   Th is  respects  - -  th is  respect  - -

3 th is  ta lks  about  people  who are purchasers  o f  any Smart

4 Balance product .   So there are some people  who buy Smart

5 Balance peanut  but ter ,  for  example,  who don ' t  buy

6 spreads.   People  buy Smart  Ba lance mi lk  who don ' t  buy

7 peanut  but ter .

8     Q    But ,  now,  isn ' t  the spread category  the

9 substant ia l  par t  o f  the Smart  Ba lance bus iness?

10     A    The spreads category  is  the b iggest  par t  o f  our

11 business,  yes.

12     Q    So wouldn ' t  the actua l  number  o f  the consumers

13 buying the Smart  Ba lance but tery  spread be much greater

14 than the number  o f  consumers buy ing a l l  o f  i ts  o ther

15 products?

16     A    No.

17     Q    Why do you say that?

18     A    Because there are people  who - -  because the

19 spreads buyers  are inc luded in  the f ranchise number .

20     Q    Okay.

21     A    That 's  inc lus ive o f  that .

22     Q    Okay.   That  makes more sense,  then.

23     A    Yeah.   Sure.

24     Q    So i t ' s  the but tery  spread bars  p lus - -

25     A    P lus a l l  the o ther  s tu f f .
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1     Q    Okay.   And ask you to turn to  Page 14 of

2 Appl icant 's  Exhib i t  23.

3     A    Yes.

4     Q    Now, you were asked a quest ion about  the

5 signi f icance of  th is  84 percent  number on the top of

6 th is  page.

7     A    Right .

8     Q    Do you recal l  test i fy ing about  that  number?

9     A    Yes.

10     Q    And can you expla in to  me again exact ly  what

11 that  84 percent  number means?

12     A    That  means of  a l l  o f  the people who buy any

13 Smart  Balance product ,  any one of  them, 84 percent  buy

14 at  least  two.

15     Q    Okay.   And then I  be l ieve the fo l low-up

16 test imony was d i rected to how that  in format ion might

17 af fect  confus ion i f  the Smart  Balance brand expands - -

18 correct  - -  i f  you recal l?

19     A    Yes.

20     Q    I  be l ieve Ms.  Wi lber t  asked something to the

21 ef fect  of  how does that  in format ion - -  how would that

22 in format ion in  fact  be confus ing i f  Smart  Balance would

23 expand i ts  brands to other  product  categor ies.

24 Something to that  ef fect .

25     A    Yes.
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1     Q    And your  answer was?

2     A    I t  - -  i t 's  a  demonstrat ion that  people are

3 in terested and in  fact  do purchase Smart  Balance across

4 more than one category.

5     Q    Okay.   I  be l ieve you said something to the

6 ef fect  that  Smart  Balance purchasers are wi l l ing to

7 fo l low the brand in to other  categor ies?

8     A    Yes.   We have data that  te l ls  us that .

9     Q    And f rom that  you conclude that  i f  Smart

10 Balance were to expand,  you do not  see confus ion among

11 these consumers?

12     A    Correct .

13     Q    What  about  consumers who are not  Smart  Balance

14 purchasers?  So,  for  example,  in  the nutr i t ion brand

15 category,  there are cer ta in ly  consumers who are not

16 Smart  Balance purchasers.

17     A    Uh-huh.   I 'm sure there are.

18     Q    How would the fact  - -  le t  me star t  over .

19          Does th is  84-percent  number have any

20 signi f icance on consumers who are not  Smart  Balance

21 purchasers wi th respect  to  confus ion?

22     A    I 'm not  sure I  understand your  quest ion.

23     Q    Let  me - -  le t  me - -  le t  me t ry  to  rephrase

24 that .

25     A    Yeah.   I 'm sorry .
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1     Q    No.   No.   Let  me ask you a c learer  quest ion.

2          I  be l ieve f rom - -  f rom how I  unders tood your

3 tes t imony,  the fac t  that  - -  accord ing to  th is  document ,

4 84 percent  o f  consumers,  Smar t  Ba lance purchasers  buy

5 more than one product .

6     A    Yes.

7     Q    You be l ieve that  i f  Smar t  Ba lance expands i ts

8 product  category  those consumers would not  be confused?

9     A    I  be l ieve that  those consumers would not  be

10 confused.

11     Q    Okay.   So my quest ion,  then,  is  what  about  the

12 consumers who are not  Smart  Ba lance purchasers?

13     A    Wel l ,  we know that  Smart  Ba lance has a 70-p lus

14 percent  awareness recogni t ion among a l l  shoppers .   So

15 the Smart  Ba lance brand is  very  wel l -known.   So i f  we

16 put  the Smart  Ba lance brand on other  categor ies ,  I  don ' t

17 th ink  there would be confus ion.

18     Q    What  about  the remain ing 24 percent  o f

19 consumers who are not  aware of  the Smart  Ba lance brand?

20 Do you have any data that  would  suppor t  that  they would

21 not  be confused?

22     A    I  - -  I  don ' t  be l ieve that  they would.   I  can ' t

23 understand why they would be i f  75 percent  o f  the people

24 are a l ready aware of  us .

25          MR.  SCHROEDER:  No fur ther  quest ions f rom me.
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1          MS. WILBERT:  Okay.   Thank you for  your  t ime.

2     You' re of f  the hook for  today.

3          (Wi tness excused.)

4          (Deposi t ion concluded at  12:45 p.m.)

5                           -  -  -
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8:16 9:25

10:1 40:16
worked

8:16,18,19
8:21,24
10:19

working
7:16,18 8:12
world
62:6
wouldn't
61:25 65:12
W.B
7:24

X
X
3:2,3,10 4:1

5:1

Y
Yeah
16:14 19:13

57:14,16
65:23 67:25

year
7:7 11:13

15:24 21:9
42:7 44:6
46:11 55:7
60:9

years
7:21,25 8:1

8:5 23:7,21
43:25 44:6
53:24 55:7

yellow
16:16
York
2:5

$
$3.49
43:19

#
#605
2:5

0
05
8:7
07
10:17 17:4
09
39:20

1
1
71:10
10
3:24 18:17

18:21,22
23:7

10:56
1:16
11
3:12 4:2

19:8,12,14
19:17 64:17

110
2:4
11702
2:5
12
3:14 4:4 5:2

20:1,4,5,9
44:25,25
46:25

12,000
38:6
12:45
1:16 69:4
125
4:22
13
4:5 22:25

23:4,5 25:3
25:8

135
55:15
14
3:16 4:7

25:23 26:2

26:2,3,11
66:1

15
1:15 3:18

4:9 70:8
16
4:11 37:12
17
3:20 4:13

36:1,5,5,18
18
3:22,24 4:15

37:8,12
19
4:2,17 37:22

38:1,1,2,17
1996
14:22 15:2

21:21

2
2
39:21
2,200,663
3:17
2,952,127
3:25
20
1:3 4:4,19

39:11,15,17
39:18,21

2002
19:1 20:21
2005
7:5 17:21,22

18:2
2007
4:10 6:24

8:11 17:7
24:2 36:24

2008
4:17
2009
4:20 40:15
2010
1:3 4:6



William Hooper

Hedquist & Associates Reportes, Inc.

88

23:13,17
24:2

2011
4:10 23:7
2012
4:6 23:7,19
2013
23:21 47:1
2014
1:15 18:3

20:21 23:21
70:8,10
71:18

21
4:22 40:25

41:4,4,5
22
4:5,24 41:20

41:24,25
42:1 43:23
63:19

23
5:2 46:19,22

46:23 62:11
64:15 66:2

2350
2:12
24
5:4 68:18
25
4:7 7:25
29
4:9,11
29th
70:10 71:18

3
3
62:13
3,649,833
3:21
32202
1:18,24
345
1:17,23
36

4:13
37
4:15,17
39
4:19

4
4
3:12 11:19

11:23,25
12:5,7,17
58:8 62:13

40
4:22
41
4:24
411
2:11
46
5:2

5
5
3:14 12:19

12:23,25
14:5 59:7

50
7:21
52
5:4
53202
2:12
570,000
45:1

6
6
3:6,16 14:11

14:15,15
69
71:10

7
7
3:18 15:9,13

15:14,15

16:13
70-plus
68:13
75
68:23
77/864268
1:3
77/964206
1:2
77864206
3:13
77864268
3:15

8
8
3:20 17:9,13

17:13
80s
8:1
84
66:5,11,13

68:4
84-percent
67:19

9
9
3:22 18:5,9

18:10,13
90
55:15
90s
8:5
91196954
1:7
91197748
1:7
96
9:15,19

11:14
97
24:8,9 61:7

61:16,17
62:1,2

9744

38:6
99
43:20



Trademârk Electronc Sêarch Sysþr¡ (TESS)

Trademarks > Trademark Ëlectronic Search System (TESS)

IESS wâs /asf updated on Fri Jul 11 03:20:56 EDT 2014

@:@E@@@E@@@
Logout Please logout when you are done to release system resources allocated for you

Record 1 out of 1

wr@g@
fc TãSSI

SMART BAI,ANCE

Word Mark
Goods and Serv¡ces

Standard Gharacters
Claimed
Mark Drawing Code
Sedal Number
F¡l¡ng Datè

Current Bas¡s
Or¡g¡nal F¡l¡ng Bas¡s
Publ¡shêd for Oppos¡t¡on
lnternat¡onal Reg¡strat¡on
Number
Owner

Attornêy of Record
Type of Mark
Règ¡ster
Livê/Dèad lnd¡cator

I U:ið t¡¡e "Back" bu{t*n *f (àe føter¡':s* Erawser to return

SMART BALANCE

lC 005. US 006 018 044 046 051 052. G & S: vitamins, supplements, v¡tamin ênriched beverâges,
meal replacement bars, l¡quid meal replacements

(4) STANDARD CHARACTER MARK

77864206
November 3, 2009

1B

1B

April 20, 2010

1't76826

(APPLICANT) GFA Brands, lnc. CORPORATION DELAWARE 1 15 West Century Road, Suite 260
Paramus NEW JÊRSEY 07652

Larry H, Tronco
TRADEMARK
PRINCIPAL

LIVE

ËæE@@E@@&@Er@
I HOMÊ I SITE INDEXI SËARCH I EBUSINESS I HELP I PR¡VACY POLICY

hltp /tonsearch.uspb.govbin/shoMield?Êdoc&stâÞ=4805 $69kh 3.1 111112014

Opposition Nos. 91196954 and 91197748 
BALANCE BAR COMPANY v. GFA BRANDS, INC. 

Offered by Applicant GFA Brands, Inc.



,' :ar ;- r'. 1 " $ì: iRov trlar. ¡):t)

1:il n.j. aiì51 0f,5û lÉÀi a{,:aa aaìil

Change Of Owner's Address

The table below presents the data as entered.

SERIAL NUMBER

LAW OF'FICE 103

SMARTBALANCE

New Jersey

17 864206

t

NAME

STREET

LAW OFÍ'ICtr ASSIGNED

OWNER SECTION (current)

GFA Brands, lnc.

Parâmus

Suite 260

CITY

COUNTI{Y

STATf,,

ZPIPOSTAL CODE 07652

US

MAR]< SECTION

MARK

STATE

ZPIPOSTAL CODE

STRI,ET

CITY

COUNTRY

/Hillary J. Wucherer/

I l5 West Century Road, Suite 260

SIGNATUR,E SECTION

SIGNATURE

Pâramus

United States

New Jersey

07652

Hillary J, Wucherer

031t512012

SIGNATORY NAME

SIGNATORY DATE

SIGNATORY POSITION

SIGNATORY PIIONE NUMBER 414.217.5723

Attorney of Record, Wisconsin Bar Member

FILING INFORMATION SECTION

GFASB019204



SUBtrdIT DATE

TEAS STAMP

Thu Mar 15 15:38:48 EDT 2012

usPTo/coA-50.58.161.129-2
0l 203 l 5 1 53 84891 533 L-7 7 847

7 20 - 49 03 cl 0 5 da28f I 8f2e6de
dcf3 90bf60fba0-N/A-N/A-20
1203151s 1708763644

GFASB0l9205
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Revocation of Attorney/Domestic Representative and/or
Appointment of Attorney/Domestic Representative

The table below presents the data as entered.

By submission ofthis request, the undersigned REVOKES the po\¡/er of
attomey cunently ofrecord, as listed above, and hereby APPOINTS the

following new attomey:

Marta S. Levine

Quarles & Brady LLP

4l I East Wisconsin Avenue

Wisconsin

SERIAL
NUMBER

LÄW OFFICE
ASSIGNI]I)

77864206

LAW OFFICE 103

MARI( SECTION

ÄT'TORNEY SECTION

MÁRI( SMARTBALANCE

ORIGINAL
ADDRDSS

MARTA S LEVINE
QUARLES & BRADY LLP
33616.96465
41I EAST V/ISCONSIN AVENUE
MILWAUKEE, WI 53202

414-225-7 563
414-278-3763
pbergin@dkattoÌneys.com

Robert L. Titley, Carl R. Schwartz, and Hillary J' Wucherer
NEWOTHER
ÄIPOINTEI)
,A.TTORNDYS

Wre
STATEMENT
TEXI

NAME

FIRM NAME

SlREET

CITY Milwaukee

STATE

COUNTRY United States

GFASBOl9206



414277 5000

POSTAL/ZIP
CODE

53202

STREET

CITY

COUI{TRY

oïgEIr
APPOINTED
ATTORNEY

414271 3552

tu1-dept@quarles. com

YES

PHONE

FAX

ATTORNEY
AUTIIORIZED
TO
COMMTINICATE
VIA E-MÀILW

EMAIL

NAME

F'TRM NAME

POSTAL/ãP
CODE

STATE

PHONE

FAX

EMÂIL

.A.UTHORIZED
TO
COMMUMCATE
VIÄ E-MAIL

CONVERTED
PDF FILE(S)

(1 pâge)

Marta S. Levine

Quarles & B¡ady LLP

41 I East 'üy'isconsin Avenue

Milwaukee

Wisconsin

United States

53202

414277 5000

4t4 271 3552

tm-dept@quarles.com

YES

Robert L. Titley, Carl R. Schwafz, and Hillary J. Wucherer

SIGNATURE SECTION

SIGNATORY
F'ILE

ORIGINAL
PDF' FII,E hw 12 145 1 85 I 63-094938802 . siePOA SmartBrandTrademarksEtAl.pdf

\\TICRS\EXPORTl 1\IMAGEOUTl 1\778\642\77864206\xrnll \RAA0002.JPC

Norman J. MatarSIGNATOITY
NAME

GFASBO192O7



SIGNATORY
POSITION

Executive Vice President & General Counsel

FI LI NG INFOR,MATION SECTION

SUBMIT DATtr Mon Feb 07 09:50:45 EST 201 I

TÛAS STAMP

uSPTo/RAA-12.145.1 85. 163-

201 | 0207 09 50 457 18999 -7 7 r 5

4 1 80-480b9ed2 lbfde I 8ebaf9

49 6 5 d5 d3 c287 r42-N/A -N /A-2
0l 102070949388024{ì0

I

I

GFASBOI92OS
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Revocation of Attorney/Domestic Rep resentative and/or
Appointment of Attorney/Domestic Representative

To the Commissioner for Trademarks:
MARÌ( SMART BALANCE
SERIAL NUMBER: 7 7 864206

The original attorney
MARTA S LEVINE
QUARLES & BRADY LLP
33616.96465
41I EAST WSCONSIN AVENUE
MILWAUKEE, V/I 53202
414-225-7563
41+278-3763
pbergin@dkattomeys. com

Original Correspondence Äddress :

MARTA S LEVINE
QUARLES & BRADY LLP
41 1 EAST WISCONSIN AVENUE
MILVr'AUKEE, wl 53202
4t4-225-7563
414-218-3763
pbergin@dkattomeys. com

By submission of this request, the undersigned REVOKES the power of attomey currently ofrecord, as

listed above, and hereby APPOINTS the following nevr' âttomey: ln additiot, any additional previously-

appointed attomeys that are currently tisted in the application are replaced with the new "Other Appointed

Attomeys" listed below.

Newly Appointed Attorney:
Marta S. Levine

Quarles & Brady LLP
41 1 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
United States

414777 5000
414 271 3552
tm-dept@quarles.com

Other Appointed Attorn€ys:

Robert L. Titley, Carl R, Schwartz, and Hillary J, Wucherer

cFASB0l9209



The following is to be used as the correspondence lddress:
Marta S. Levine

Quarles & Brady LLP
41 I East Wisconsin Avenue
Milwaukee, Wisconsin 53202

United States

414 277 5000
414271 3552
tm-dept@quades.com

Serial Number: 7 7 864206
lntemet Traûsmission Date: Mon Feb 07 09150:45 EST 201 I
TEAS Stâmp: USPTO/RAA- 1 2. 1 45. 1 85 1 63 -20 1 1 0207 09 50457

I 8999-771 541 80-480b9ed2 lbfde 1 8ebaf94965d

5d3c287f:r2-N/A-N/A-201 I 020709493 8802480

Original PDF fìle:
hw 12 145 I 85 163;094938802 . síePOA SmartBrandTr¿dcharksEtAl.odf

Converted PDF fìle(s) (1 Page)
Sisnaturc Filcl
Signatory's Nâ¡ne: Norman J. Matar
Signatory's Position: Executive Vice President & General Counsel

GFASBO192'IO



Revocâtion of Altorney/Domestic Represe¡Jative atrd/or AppointmeDt of
Attor[ey/Domestic Repres€ntåtiYe

llundrvritte! Signature
Sign¿tur€

Date: lrebruary 4,2011
Signatory's Name: J. Mât&r
Signatory's Positio : Executive Vice President & General Csunsel

NOTE T{) ,{PPUCANT: rffhe¡ filed as Part of tho electronic form (i.e., scânned and afiaôhed

as an image file), irclude only the si¡lnature page (no declaration is required, nor should âny

othe¡ infonnation from tle astual tevocation be included).

Q3\t 39986.000021 t2445918. I

GFASBol9211



From:

Senl:
To:

Subjecl:

TN¡Off¡cialNot¡ces@USPTO.GOV

Tuesday, Aprìl 20, 2010 00:30 AN4

pbergin@dkattomeys.com

Ofi¡cial USPTO Notic€ of Publ¡cat¡on: S€r¡al Number 77864206

Sarial Number: 77-A64,206
Mark: SMART BALANCE(STANDARD CHARACTER ¡¡ARK)
lnternational Class(es): 005
Appl¡cant: GFA Brands, lnc.
Attorney Reference Number: 33616.96465

The mafk ¡dent¡fied above has been publ¡shed in the lr€dema¡k ofÍ¡c¡al Gazelte (oG) or.'Apr 20. 2010. -f¡v ngtty 
"1tì,

o"lÈuo it *¡rt ¡" a"raged by the registrat¡on of the mark may fìle a notice of opposition (or extens¡on 
-of 

t¡me therefor) with the

iiàãemark r¡al and Ap-peat aoard. 
-tf 

no party files ân oppos¡t¡on or extension request within thirty (30) days after.the 
-

pu¡f¡""t¡on ¿"|",ìn"n witnin twetve 1t Z¡ wåek; of the publ¡cation date a notice of al6wance (NOA) should issue. (Note: Thê

ãffiicant must fite a Stalement of Uòe or Êxtens¡on Request with¡n s¡x (6) months after the NoA ¡ssues )

on the publicãtion date or shortly thereaftef, the applicant should carefully rev¡êw the informai¡on that appeârs in the oG for

*-ãJVG* it"p", ¡elow). f âny informáfion i; inconect, the appl¡cani should ¡mmed¡aþly email the rcquested 
9o^Íection 

to

TMpofþirbAuei@uspto,gov. Èor generaì ¡nformation about th¡s not¡ce, pleâse contâct the Trademark Ass¡stance Center ât

1-800-786-9199.

NOTICE OF PUBLICATION

l. Cl¡ck on the follot¡,/¡ng lìnk or past€ the URL ¡nto an internet browser:

http://www.uspto.gov/web/trademarks/tmog/20100420-0G.pdf#page=1 - - -
¿. Wa¡t tor t¡d totãl OG to download completely (as ¡nd¡cated on bottom of OG page)'

3. At the top/side of the displayed page, cl¡c* whelever the "binoculaß" ¡con appears

4. Enter ¡n ihe ,,search. ¡oi tnã name ot t¡e appt¡cant (for ¡nd¡v¡dual: last name, f¡rst name) or the serial number ¡n th¡s exact

format (w¡th hyphen and comma); 77-864,206, e.g
I vià* t¡è r"íi.u"o r"sutt(s). ú muttiplj resulsäppear in the "results" box, cl¡ck d¡rectly on each "search term" shown ¡n the

box to âccess all separate appearances ¡n the oG.

GFASBO19212



N/A N/A

NO

NO

681-PUBLICATION/ISSUE REVIEW CO¡¿4PLETE

03t15t2010

SMART BALANCE

DATE CANCELLED

REPUB.I2C

SECTION 2F IN PART

SECTION 8 IN PART

o3116t2010

04t20t2010

RENEWAL DAÏE

N/A

N/A

CURRÉNT BASIS

NO NO

NO

44D

44Ê

NO

NO

NO

YES

NO

NO

NO BASIS

NO

NO

AMENDED BASIS

I (a) 1 (a)

1 (b)YES

NO

NO

NO

NO448

66A

I (b)

44Ð

YES

: SERIAL NUMBER

REG NUIVBER

REGISTÉR

OVERVIEW

] FILING DATE

REG DATE

MARK TYPE

INTL RÉG DATE

L.O. ASSIGNED

INTL REG #

TI\¡ ATTORNEY

DATE

DATE

STATUS

STATUS DATE

LITERAL MARK ELEMENT

DATE ABANDONED

SECTION 2F

SÉCTION 8

SECTION 15

RENEWAL FILED

DATE AMEND REG

FILED BASIS

1 (a)

77A6/206 11t03t2009

N/A

TRADEMARK

N/A

0000000

PRINCIPAL

N/A

MACIOL,

PUBINFORMATION

NÔ

NO

NO

NO

I-ILING BÄSIS

I (b)

44D

. 44Ê

: 66A

NO BASIS

MARJ(DATA

STANDARD CHARACTER MARK

SIVIART BALANCE

GFASB0l9213



I\4ARK DRAWING CODE I\4ARK

COLOR DRAWING FLAG

PARTY TYPE 1O-ORIGINAL APPLICANT

NAME

ADDRESS

ENTITY

ìNO

, 
CITIZENSHIP

1,-.:..."Ì"an^¡È1-,

GOODS A.ND SERVICES

: lNÌÊRNATIONAL CLASS

DESCRIPTION TEXT

INTERNATIONAL 005
CLASS

v¡tamins, supplements, vitam¡n enriched beveragès, meal

replacement bars, l¡quid meal replacoments

003

005

GOODS AND SERVICES CLASSIFICATION

NONE NONE

MISCELLÄ,NEOU S INFOR]\{ATION/STATEVTENTS

CHANGE IN REGISTRATION NO

PROSECUTTON HISTORY

ENT
TYPE

DESCRIPTION

LAW OFFICE PUBLICATION REVIEW COI\¡PLETED

ASSIGNED TO LIE

NOTIFICAIION OF EXAI\¡INERS AMEND¡./lENT E.MAILED

DATE

0311512010

03¡0/2010

02t16t20'lo

o2t16t2010

02t16t20'10

o2t't6t2010

o2t'1612010

I O2|OA|2O1O

ALIE

GNEN o

GNEA _t"- l:Tlyfl*s AMENDIVIENT E-I\,1AILED

CNEA EXAIV]INERS AIVIENDIVIENT -WRITTEN

ASSIGNED TO EXAMINER

NFW APPLICAÍION OFFICE SUPPLIED DATA ENTERED
IN TRAM

oo2

Su¡te 260
'1 I 5 West Century Rd .

Paramus, NJ 07652

GFA Brãnds, lnc.

O3-CORPORATION

Delawâae

CLASS
STATUS

6.ACTIVE

ENT NUIVIENT CD

0t0

009P APPROVED FOR PUB - PRINCIPAL REGISTER

008EXAMINER'S AMENDI\4ENT ENTERED

PREV

CNSA

XAEC I

007

006

005

004

FIRST USE
IN
COMI\¡ERCE
DATE

FIRST IJSE
DATE

NWOS11t10t2009

DOCK

GFASBO192I4



11t06t2009

ATTORNEY

DOIV]ESTIC REPRESENTATIVE

J NWAP NEW APPLICATION ENIERED IN TRAN4

CURRENT CORRESPONDENCE IÑ}'ORMATION

ADDRESS

001

Patdck [¡. Berg¡n

PATRICK IV. BERGIN
DAVIS & KUELTHAU, S.C.
11 I E KILBOURN AVE STE 14OO

MILWAUKEE, WI 53202-6613

NONE

GFASBOI92Is



SMART BALAT\ICE

GFASB0I9216



77A64206

N/A

TRADEMARK

0000000

PRINCIPAL

REG DATE

IV]ARK TYPE

INTL REG DATE N/A

103

NO

NOSECTION 8 IN PART

N/A

N/A

REPUB 12C

RENEWAL DATE

NO

NO

NO

NiA

NO

DATE AMEND REG N/A

NO

NO

NO44D

1 (a)

1 (b)

NO448NO

NO

NO

NO

NO

!

: SERIAL NUI,IBER

OVERVIE\ü

FILING DATE

I\¡ACIOL, GENE V J L.O. ASSIGNED

PUB INFORMATION

11,t03t2009

N/A

AMENDED BASIS

REG NUI\¡BER

REGISTÊR

INTL REG #

TM ATTORNEY

N/A

RUN DAÏE
a-- *
. PUB DATÉ

STATUS 6SO.APPROVED FOR PUBLICATON

DATE o3t10t2010

LITERAL IVARK ELÉMENT SMART BALANCE

09_,-111310.., _
N/A

DATE ABANDONED

SECTION 2F

SECTION 8

SECTION 15

RENEWAL FILED

DATE CANCELLED

SECTION 2F IN PART

FILED BASIS

FILING BASIS

CURRENT BASIS

1 (b)

44D

44E NO

664

. NO BASIS

STANDARD CHARACTER IVARK

1 (a)

YES 1 (b)

NO 44D

44E

664

NO

YÉS

NO

NO BASIS

MARKDATA

YES

LITERAL MARK ELEMENT SMART BALANCE

GFASBOI9217



MARK DRÂWING CODE

COLOR DRAWING FLAG

PARTY ryPE

4-STANDARD CHARACTER MARK

CURRENT OWNER INFORMATION

'IO-ORIGINAL APPLICANT

GFA Brands, lnc.

Su¡te 260
115 West Century Rd.
Paramus, NJ 07652

03-CORPORATION

Delawãre

GOODS AND SERVICES

GOODS AND SERVICES CLASSIFICÀTION

NONE

MISCELLANEOU S INFORIATTON/STATEMENTS

NO

] ADDRESS

ENTITY

CITIZENSHIP

INTERNATIONAL CLASS

: CIASS

DESCRIPTION IEXT

INTERNATIONAL 005

03/10/2010

02t16t2010

02t16t2010

02t16t2010

a2/16t2010

ozt16no10

NO

PROSECUTION IIISTORY

DESCRIPTION

APPROVED FOR PUB - PRINCìPAL REGISTER

EXAMINER'S AMENDMENT ENTERED

ASSIGNÉD TO LIE

DATE

0210812010

:11l1O|2OO9

11/06/2009

vitamins, supplements, v¡tam¡n enriched beverages, meal

replacement bars, liquid meaì replacements

005

FIRST USE
DATE

NONE CLASS
STATUS

6-ACTIVEFIRST USE
IN
COM¡/fERCE
DATE

ENT NUIV]

009

008

P

ENT
TYPE

ENT CD

CNSA

XAEC

oo7ALIE

NOT|FICATION OF EXAIV]INERS AMENDI\¡ENT E.I\¡ALED

EXAIV]INERS AMENDI\4ÊNT E-I\¡AILED

006o
005F

GNEN

GNEA

NEW APPLICATION OFF¡CÉ SUPPLIED DATA ENTERED
IN TRAIV

004R

003D

EXAMINERS AMENDIV]ENT -WRITf EN

ASSIGNED TO EXAMINER

001

CNEA

DOCK

NWOS

NEW APPLICATION ENTERED IN TRAIV

GFASBO19218



CURRENT CORRESPONDENCE INFOR,VIÄTION

ATTORNEY

CORRESPONDENCE ADDRESS

DOIV]ESTIC REPRESENTATIVE

PATRICK I\4. BERGIN
DAVIS & KUELTHAU, S.C.
'I1'f E KILBOURN AVE STE 14OO

MILWAUKEE, Wl 53202.6613

Patr¡ck lvl. Berg¡n

NONE

GFASB0l9219



SMART BALAI{CE,

GFASBOI9220



ì REGISTER: ._-._,,.._.,._-,.^...,
INTL REG #

SERIAL NU|\ilBER

REG NUMBER

TM ATTORNEY

RUN DATE

PUB DATE

STATUS

LITERAL MARK ELEI\¡ENT

DATE ABANDONED

SECTION 2F

8

SECTION 15

RENEWAL FILED

DATE AMEND REG

OVERVIE}V

77A64206

0000000

PRINCIPAL

N/A

IMACIOL, GÊNE V J

PUB INFORMATION

02t1712010

647-EXAMINERS AIVIENDMENT - IVIAILED

o2t16t2010

N/A DATE CANCELLED

NO 2F IN PART

NO 8 IN PART

NO REPUB 'f 2C

NO RENEWAL DATÉ

N/A

F'ILING BASIS

:

I (a)

FILED BASIS

NO

1 (b) YES

44D

NO

66A NO

NO BASIS

STANDARD CHARACTER I\4ARK

MARKDATA

NO

YES

FILING DATE

N/A

103

11t03t2009

TRADEMARK

N/AREG DATE

MARK TYPE

INTL REG DATE

L.O. ASSIGNED

STATUS DATE

SMART BALANCE

N/A

NO

NO

N/A

N/A

AMENDED BASIS

NO

NO

I (a)

1 (b)

NO

YES

NOMD

NO448NO

NO

NO

LITERAL MARK ELE¡¿IENT SMART BALANCE

GFASBOf922l



MARK DRAWNG CODE

COLOR DRAWING FLAG

: PARTY TYPE

4.STANDARD CHARACTER IV]ARK

NO

CURRENT OWNER INFORMATION

1O-ORIGINAL APPLICANT

GFA Brands, lnc.

GOODS ÀND SERVICES

005

NAME

ADDRESS

CITIZENSHIP

INTERNATIONAL CLASS

DESCRIPTION TEXT

i INTERNATIONAL
: CLASS

CHANGE IN REGISTRATION

DATE

o2l16l2O1O

02t16t2010

02t16t20'to

02t16t20'10

o2t't6t2010

o2t0at2010

11t10t2009

005

GOODS AND SERVICES CLASSIFICATION

NONE

MISCELLANEOUS INFORMATION/STATEMENTS

NO

PROSECUTION HISI-ORY

ENT
TYPE

DESCRIPTION

EXAMINER'S AI\¡ENDIVìENT ENTERED

ASSIGNED TO LIE

NOTIFICATION OF EXAI\4INERS AMENDI\¡ENT E-IVALED

v¡tamins, supplements, v¡tâmin enriched bevera¡ges, meal

replacement bars, liquid meal replacements

ENT NUI\4

Su¡te 260
115 West
Paramus,

Century Rd.
NJ 07652

03-CORPORATION

Delaware

CLASS
STATUS

6-ACTIVEFIRST USÉ
IN
CO¡,ilMERCE
DATE

NONEFIRST USE
DATE

ENT CD

008

007

XAEC

ALIE

006

00sGNEA

004

003

002

GNEN o

F

RCNEA

NWOS

DOCK

001

EXAIVIINERS AMENDIV]ENT E-IMAILED

EXAMINERS AMENDMENT -WRITTEN

NEW APPLICATION OFFICE SUPPLIED DATA ENTERED
IN TRAIVì

NEW APPLICATION ENTERED IN TRAI\¡

ASSIGNED TO EXAMINERD

1 t to6t2009

GFASBOI9222



ATTORNEY

CORRESPONDENCE ADDRESS

CURRENT CORRESPONDENCE INFORMATION

Patric* lvl. Berg¡n

PATRICK M. BERGIN
DAVIS & KUELIHAU, S.C.
11'I E KILBOURN AVE STE 'I4OO

tvltLWAUKEE, W 53202-661 3

NONEDOMESTIC REPRESENTATIVE

GFASB0f9223



SIv{ltRT BALAI{CE

cFASB019224



To:

Subject:

Sent:

Sent As:

Attachments:

GFA Brands, Inc. (Bþcrgrn@dþltomeyseq¡d

U,S, TRADEMARK APPLICATION NO, 77864206 . SMART BALANCE

- 33616.g646s

2/1612010 3:32:08 PM

ECOMl03@USPTO.GOV

UNITED STATES PATENT AND TRADEMARK OFFICE

SERJAL NO: 771864206

MARK: SMART BALANCE

CORRESPONDENT ADDRESS:
PATRICK M. BERGIN
DAVIS & KUELTIIAU, S.C.

I I 1 E KILBOURN AVE STE 14OO

MILWAUKEE, WI s3202-66't 3

*77864206*

GENERAL TRADEMARK INFORMATION:
http://www.uspto.gov/main/f rodemarks.htm

APPLICANT: GFA Brands, Inc.

CORRESPONDENT'S REF'ERENCE/DOCKET
NO:33616.96465

CORRESPONDENT E-MAIL ADDRESS:
pbergin@dkattomeys. com

EXAMINER'S AMENDMENT

ISSUE/MAILING DATE: 2/16/2010

OFFICE SEARCH: The exanining attomey has searched the Offrce's database of registered aad

pending rnarks and has found no conflicting narks that would bar registration rìnder Trademark Act

Section 2(d). 15 U.S.C. $1052(d); TMEP $704 02

AMENDMENT: In acco¡dance with the authorization granted by Patrick Bergin on February 16,2010'

the application has been AMENDED as indicate<l be1ow, Please advise the undersigned examining

aüornèy inrmediately if there is an obj ection to th€ ameûdment, Otherwise, no response is necessary'

TMEP $707.

If the identification ofgoods and/or services has been amended, please note that any frltüe amendments

must be in accordance with 37 C.F.R. $2.71(a) and TMBP $1402 07(e).

GFASB0l9225



CLAIM OF PRIOR OWNERSHIP _ DO NOT PRINT

Applicant's claim ofprior ownership shall not be printed on any subsequent registmtion thât tlay be

issued in this applioation because the goods in the registrations are mrelated to the goods listed in this

application. However, the clairn shall remain a part ofthe application record,

lfthe applicmt has any questions, please telephone the assigned examining attomey.

lv.J.l
Gene V.J. Maciol, Il
Trademark Attomey Advisor
Law Office 103

sl t 272 9280
57 | 273 9280 fax

STATUS CHECK: Check the st¿tus of the apptication at least once every six months from the initial

filing date using the USPTO Tradenrark Applications and Registrations Retrieval (TARR) online system

at httÞ://tarr.usDto.eov. When conducting an online status check, print and maintain a copy ofthe

conplete TARR screeû. lf the status of your application has not changed for more than six months, please

contact the âssigned examining attomey.

GFASB019226



To:

Subject:

Sent:

Sent As:

Attachments:

GFA Brands, Inc. (gbereinlg)dkattomeys.com)

U.S. TRADEMARK APPLICATION NO. 77864206 - SMART BALANCE

- 336t6.96465

2ll6/2010 3:32:12 PVI

ECOM103@JJSPTO.GOV

IMPORTANT NOTICE REGARDING YOUR TRADEMARK
APPLICATION

Your trademark application (Serial No. 77864206) has been revi€\ ed' The

examining attorn€y assigned þy the United States Patent and Trademark Office

("usPTo,) has written a letter (an "office action") on 2ll6/20\a to which you

must respond (unlcss the Office letter spec¡Íicatly sts.tes thøt no response ß requíred).

Please follow these steps:

1 R.e¿d the Office letter by clicking on this link

http;//tmportal.usÐto.sov/externaVportå]/fow?DDA=Y&seriâl number=77864206&doc tv¡]€FEXA&r

On g" a ¡Upøj¡pdrt"l."""t". and enter your serial number to access the

Office letter. Ifyou have difficulty accessirig the Offrce letter, contact TDR@JrsÛto'gov'

PLEASE NOTE: The Ofüce letter may not be immediately available but will be viewab\e within24

hours ofthis e-mail notification.

2. {lotllåc1 the examining attomey who reviewed your application if you have any questions about the

content ofthe Offrce letter (contact information appears at the end thereoÐ'

3. Respo&d within 6 months, calculated from 2i l(i/?010 (or sooner if specified in the OlJice letter'¡,wing

the Tràder¡ark Èlecrronic Application System (TEAS) Response to office Action foM. If you have

diffr culty using TEAS, col'Ltâct TEAS@usþto.qov.

ÄI-}]RT:

Fâilure to lile any required response by the applicable deadline will result in the ABANDONMENI'

(loss) of your apþlication.

Do NOT hit ..Reply" to this €-mail notilication, or otherwise âttempt to e-mail your response, âs the

USP IO does NOT accept e-mailed responses.

cFASB019227



*** user.GNfÂclol ¡l'**

# Total De¡d

Marks Merks

Live

Viowed

Docô

0

0

0

0

0

2S

Live

Viewed

Imrges

0

0

0

0

0

20

St¡fuõ/

Se¡rch

Dur¡fion
0;01

0:01

0:01

0:04

O:02

0:01

Se¡rch

*smaxt* [bi,ti]
*smrt* [bi,ti]
*bal * lbi,ti]
*l {v.}n{,'cxsz" l 

*[bi,ri]

*bal$lvlnf bxsz") *Þi,til

(l 2) a¡d ((3 and 4) s)

ot 23994

02 33

03 36193

04 20?99

05 3917

06 33

N/A
NiA
N/A

N/A

N/A

8

Session staræd 2912010 10:47:09 AM

Session finished 2./9/2010 l0:50:39 AM

Total sea¡ch du¡ation 0 minutes l0 secotrds

Session du¡ation 3 minutes 30 seconds

Defaut NEAR lim.it:IADJ limiFl

Sent to TICRS ¡s Serial Numbe¡: 77864206

GFASB0l9228
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Trademark/Service Mark Application, Principal Register

Serial Number: 77864206

Fil¡ng Dâte: lllß12n09

77864206

I l5 West Century Rd.

New Jersey

United Stâtes

Pammus

(Required for U.S. applic ts)

*STREET

*CITY

'STATE

07652

*coú'r.,rTRY

LEGAL ENTTTY INFORMATION

*ZDIPOSTAL CODE
(Requíred for U.S. applic¡tts only)

corpomtionTYPE

DelawareSTÀTE/COUNTRY OF INCORPORATION

The table belo\ü presents the data as entered.

SERIALNUMBER

MARKINFORMATION

"MARK

STÄNDAR.D CIIARÄCTERS

USPTO-GBNERAIED IMAGE

LITERAL ETEMENT

SIVLART BALANCE

YES

YES

SMART BALANCE

The mark consists of standard characters,

without claim to any particular font, style,

size, or color.
MARK STATEMENT

REGISTER Principal

A}PLTCANT INFORM-A.TION

*OWNER OT MARK GFA Brands, lnc.

INTERNAL ÀDDRESS Suite 260

GOODS AND/OR SERVICES AND BASIS INFOR.N{ATION

INTDRNATION.\L CI,ASS ioos

GFASBO19229



FILING BÄ.SIS

ADDITIONAL STATEMtrNTS SECTION

ATTORNEY INFORMÀTION

NAME

ATTORNEV DOCKET NUMBEII

FIRM NAME

INTERNAL ÄDDRXSS

STREET

CITY

STATE

COUNTRY

ZPIPOSTAL CODE

PHONE

FAX

vita¡Ìins, supplcments, vitamin ônriched

b*verages, mcal repl:rccnent bars, liquicl
meal rephcemcrts

sECrroN 1(b)

The applicant claims ownership of U,S.

Registration Numb er(s) 2200663 , 227 6285 ,

2952121 , and others.

Patrick M. Bergin

33616.96465

Davis & Kuelthan, s.c.

Suite 1400

I 1 I E. Kilboum Ave.

Milwaukee

Wisconsin

Unitcd States

53202

Uûited States

*IDENTIFICATION

PRIOR REGISTRATION(S)

4t4-225-7563

414-278-3763

EMAIL ADDRESS

AT]THORIZED TO COMMUNICATE VIA EMAIL

OTIIER APPOINTED ATTORNEY Joseph S. Heino

CORRESPONDENCE INFORMAI'ION

pbergin@dkattomeys.com

Yes

NAME Patrick M. Bergin

Davis & Kuelthau, s.c.FIRM NAMD

INTDNNAL ADDRDSS

STREET

Suite 1400

111 E. Kilboum Ave.

ctTv

STATE

Milwaukee

'Wisconsin

COU¡{TRY

ZIPÆOSTAL CODE 53202

GFASB0l9230



EMAIL ADDRESS

ATITIIORIZED TO COMMUNICATT VIA EMÄIL Yes

FEE INFORMATION

NIJMBER OF CLASSES

FEE PER CI,ASS 325

*TOTAL ÍEE DUE 325

PHONE

t'Àx

'ITOTAL FEE PAID

SIGNATUR-E INFORMATION

SIGNATURE

SIGNATORY'S NAME

SIGNATORY'S POSITION

DATE SIGNEI)

414-22s-7 s63

414-278-37 63

pbergin@dkattomeys. com

I ìf q

/Patrick M. Bergin/

Patrick M, Bergin

Attomey ofrecord, Vy'isconsin bar member

tU0312009

GFASB0r9231
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Trademark/Service Mark Application, Principal Register

Serial Number: 77864206

Filing Dnte: 1110312009

To the Commissioner for Trademarks:

MARIC SMART BALANCE (Stândard Characters, see mark)

The literal eleneni of the mark consists of SMART BAIANCE.
The mark consists of standmd characters, without claim to any particular font, style, size' or color.

The applicant, GFA Brands, Inc., a corporation of Delaware, having an address of
Suite 260,
115 West Century Rd.
Paramus, Ncw Jersey 07 652
United States

requests registration ofthe trademark/service mark identified above in the United States Patent and

Trademark Office on the Principal Register established by the Aot of July 5, 1946 (15 U.S.C. Section l05l
et seq.), as amended. for the following:

Intemational Class 005: vitamiûs, supplements, vitâmin enriched beverages, meal replacement bms,

liquid nrcal rcplacemcnts
Intent to Use: The applicant has a bona fide intention to use or use through the applicant's relaled company

or licensee the mark in connerce on or in connection with the identified goods and/or services (15

U.S.C. Section 1051(b).

The applicant clainrs ownership of U.S. Regisnation Number(s) 2200663,227 6285,2952127, and others.

The applicant's curreût Attomey lnformation:
Patrick M. Bergin and Joseph S. Heino of Davis & Kuelthau, s'c'

Suite 1400
I I I E. Kilboum Ave.
Milwaukee, Wisconsin 53202

United States
The attorney docket/reference number is 33616.96465,

The applicant's current Correspondence Information:

Patrick M. Bergin

Davis & Kuelthau, s.c.

Suite 1400
111 E. Kilboum Ave.

Milwaukee, Wisconsin 53202

GFASBOI9232



414-225-7 563(phone)

414-278-3763(f^x)

pbergin@dkattomeys.com (authorized)

A fee payment in ihe amount of $325 has been submitted with the application, representing payment for I
class(es).

Declaration

The undersigned, being hereby wamed that willful false statements and the like so made are punishable by

fine or imprisonment, or both, under l8 U.S.C. Section 1001 , ard that such willful false statements, and

the like, mayjeopardize the validity of the application or any resulting registration, declares that heishe is

properly authorized to execute this application on behalfofthe applicant; he/she believes the applicant to

be the owner ofthe trademark/service mark sought to be registered, ol, if the application is being filed

under 15 U.S.C. Section 1051(b), he/she believes applicant to be €ntitled to use such mark in commerce;

to the best of his/her knowledge and beliefno other person, firm, corporation, or association has tle dght

to use the mark in commerce, either in the identical form thereof or in such near resemblance theleto as to

be likely, when used on ot in comection with the goods/services of such other person, to cause confusion,

or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and

that all statements made on info¡mation and beliefa¡e believed to be true.

Signâture: /Pat¡ick M. Bergin/ Date Signed: 1l/03/2009
Signatory's Name: Patrick M. Bergin
Signatory's Position: Attomey of record, Wisconsin bar member

RAM Sale Number: 3743
RAM Accounting Date:. 1110412009

Serial Number: 7 7 864206
Intemet Transmission Date: Tue Nov 03 11:46:37 ES't 2009

TEAS Stamp: USPTO/BAS-64.1 32.66.164-2009110317 463777

2068-7 7 864206-460b038 1 2c08e748 a507 1l9ec7

1 1 37 d398-D A-37 43 -2009 | 103 l7 37 4357 97 67

GFASBOI9233



SMART BALA}{CE,
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SMART BALAI{CE
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Tfademai( Eleclronic Search Sylem (TESS)

Trademarks > Trademark Electronic Search System {TESS)

IESS was /asf updated on Fri Jul 11 03:20:56 EDT 2014

@!@F@0@il8!ñ@qw@!8K
I rogq{ I Please logout when you are done to release system resources allocated for you.

Record 1 out of 1

K

rcX @t@l 3EEE@I ( {Jse flre ,,&ack' þutton ç{ thr, tnternet Êrowser to retuÍn
fo rÊSS)

SMART BALANCE

word Mark SMART BALANCE

Goods and Services lC òZS. US O+0. G & S: soy ch¡ps and yuccâ ch¡ps; snack mixes crnsisting primarily of processed
fruits, processed nuts, rais¡ns and/or seeds; nut and seed-based snack bars

lC O3O. US 046. c & S: cake mix, frost¡ng, cakes, frozèn cakes, cookies, coffee, tea, hot chocolate,
bread, rolls, crackers, pretzels, corn chips, snack mixes consisting primar¡ly of crackers, pretzels, nuts

and/or popped popcorn, spices, granola-based snack bars; pita chips

Standerd
Characters Cla¡med

Mark Drawing Code (4) STANDARD CHARACTER MARK

Serial Number 77864268

F¡l¡ng Date November 3, 2009
Current Bas¡s 1B

Orig¡nal Filing Basis '18

Published for
Opposit¡on
lnternat¡onal
Registrat¡on
Number
Owner

August 10, 2010

1176826

PATAMUS NEW JERSEY 07652

Attorney of Record Larry H. Tronco

Prior Reg¡strat¡ons 2952127

Type of Mark TRADEMARK
Reg¡ster PRINCIPAL

Live/Deadlnd¡cator LIVE

@@@ü@@q@@@

(APPLICANT) GFA Brands, lnc. CORPORATION DELAWARE I 15 West Century Road, Suite 260

I HOME I SITE INDÉXI SEARCH I EBUSINËSS I hÊLP I PRIVACY POLìCY

htlp://tnsearch.uspto.govbin/shoMeldT=doc&siaie=4805:w69k7n.4.1
7t1112014

Opposition Nos. 91196954 and 91197748 
BALANCE BAR COMPANY v. GFA BRANDS, INC. 

Offered by Applicant GFA Brands, Inc.



plc lrr^ì ¡i¡ri liiùv cçJ:\icri)
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Change Of Owner's Address

The table below presents the data as entered.

O\ryNER SECTION (current)

SERIALNUMBER 77864268

LAV/ OFFICE I 03LAW OFFICE ASSIGNED

MÄRKSECTION

S'MARTBALANCE

GFA Brands, lnc.

MÄRK

NAME

STREET I 15 W. Century Rd.

ParamusCITY

STAT¿ New Jersey

ZIPlPOSTAL CODE 076s2

i i5 West Century R.oad, Suite 260

USCOUNTRY

STREET

CITY Paramus

New JerseySTATE

ZPIPOSTAL CODE 07 652

United StatesCOUNTRY

SIGNÄTURE SECTION

/Hillary .1. Wuchere¡/SIGNATURE

SIGNATORY NAME Hillary J. Wucherer

03/t s/2012SIGNATORY DATE

SIGNATORY POSITION Attomey of Record, Wisconsin Bar Member

414.271.5723SIGNATORY FHONE NUMBER

FILING INFORMATION SECTION

GFASB019236



SUBMIT DATE Tbu Ma¡ l5 l5:38:48 EDT 2012

TEAS STAMP

usPTo/coA-5 0. 58.1 61.129 -2
0l 203 1 5 153 8489 1 5331-7 7 84'1

7 20- 4903 c\ 0 5 dà28f I 8f2e6de
dcB 90bf60fbaO-N/A-N/A-20
1203rs151108'.7 63644

GFASB019237
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alilo r.¡. iíì5 r-rì{l4a Iti4i rla 3t7$ Í r;

Revocation of Attorney/Domestic Representative and/or
Appointment of AttorneylDomestic Representative

The table below presents the data as entered.

SERIAL
NUMBER

'71864268

LAW OFFICE I03LAW OFFTCE
ASSIGNED

MÄ,RI( SECTION

SMARTBALANCEM.4.RK

ATTORNI]Y StrCTION

ORIGINAL
ADDRESS

MARTA S LBVINE
QUARLES & BRADY LLP
336t6.96460
41I E V/ISCONSIN AVE SUITE 2O4O

MILV/AUKEE, Wl 53242-6613
414-225-7563
414-278.3763
pber gin@dkattomeys. com

NE\ry OÎIIER
APPOINTED
AT.TORNT'YS

ST,{TEMENT
TEXT

Robert L. Titley, Carl R. Schwartz, and Hillary J. Wucherer

By submission ofthis request, the undersigned R-EVOKES the power of
attomey currently ofrecord, as listed above, and hereby APPOINTS the

following new anorney:

Marta S. LevineNAME

ÛRM NAMR Quarles & Brady Ll P

41 I East 'Wisconsin AvenÙeSTR[,ET

CITY Milwaukee

WisconsinSTATE

COUNTRY United States

GFASB0l9238



POSTAI-./ZIP
CODE

s3202

PHONE 414277 5000

FAX 4142713552

EMAIL tm-dept@quarles.com

ATTORNEY
AUTHORIZED
TO
COMMTJNTCATE
VIA E-MAIL

NAME Marta S, Levine

YES

FIRM NAME Quarles & Brady LLP

STREET 41 1 East Wisconsin Avenuo

C¡TY Milwaukee

STÀTE Vy'isoonsin

COUNTRY United States

53202
POSTAI,/ZIP
CODE

PIIONE 414 277 s000

414271 3552FAX

EMAIL tm-dept@quarles.com

YES

ATJTTIORIZED
TO
COMMUMCATf,
VIA E.MAIL

OTHER
APPOINTED
ATTORNEY

Robert L, Titley, Carl R. Sohwartz, and Hillary J. Wucherer

SIGNATURtr StrCTION

SIGNÄTOI¡Y
FÌLE

hw 12 145 I 85ió3-094938802 . siePOA SmartBrandTrademarksEtAl.pdfORIGTNAL
PDF FIL¿

\\TICRS\EXPORTI IVMAGEOUTl I \778\642\77864268\xml2\R440002.J PG
COI{Vf,RTED

PDF FILN(S)
(r pâge)

SIGNATORY
NAME

Nonnân J. Matar

GFASB0l9239



SIGNATORY
POSITION Executive Vice President & General Counsel

FILING INFORMATION SECTION

SUBMIT DATE Mon Feb 07 09:50:45 EST 201 I

USPTO/RAA-l 2. 1.+5. I 85.163-
20 1 1 0201 09 5045;i 1 8999 -1 7 t s

41 80-480b9ed2 lbfde 1 8ebaf9
49 65 d5 d3 c287 142-N/A-N/A-2
0t 10207094938802480

TEAS STAMP

GFASB0l9240
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Revocation of Attorney/Domestic Representative and/or

Appointment of Attorney/Domestic Representative
To the Commissionsr for Trademarks:

M,A.RI(: SMART BALANCE
SERJÀL NUMBERz 7 7864268

The or¡g¡nal attorney
MARTA S LEVINE
QUARLES & BRADY LLP
33616.96460
411 E WISCONSIN AVE SUITE 2O4O

MILV/AUKEE, wl 53202.6613
414-225-7563
4t4-218-3763
pbergin@dkattomeys. com

Original Correspondence Address l
M ARTA S LEVINE
QUARLES & BRADY LLP
4I I E WSCONSIN AVE SUITE 2O4O

MILV/AUKEE, V/I 53202-6613
414-225-7563
4t4-278-3763
pbergin@dkattomeys. com

By submission ofthis request, the undersigned REVOKES the power of attomey currently of¡ecord, as

tisted above, and hereby ;UPOINTS the fólowing ne]¡r' attorney: ln addition, any additional previously-

appointed attomeys that are cunently tisted in the application are replaced with the new "Ofhel Appointed

Attomeys" listed below.

Newly Appointed Ättorney:
Marta S. Levine

Qúarles & Brady LLP
411 Eâst Wisconsin Avenue
Milwaukee, Wisconsin 53202

United States
414277 5000
414271 3552
tm-dept@quarles.com

Other Appointed Attorneys:

Robert L. Titley, Carl R. Schwartz, and Hillary J' Wuchere¡

GFASBOI9241



The folloì ing is to be used as the correspondence address:

Marta S. Levine

Quarles & Brady LLP
4l I East Wisconsin Avenue
Milwaukee, Wisconsin 53202
United States

414277 5000
414271 3552
tm-dept@quarles.com

Original PDF file:
hw 12 145 1 85 163-094938802 . sigPOA SmartBrandTradcmarksEtAl pdf

Converted P.DF file$) (1 page)

Signature Filel
Signatory's Name: Noman J. Mata.r

Signatory's Position: Executive Více Prcsident & General Comsel

Serial Number:'7 7 8Ø268
Intemet Transmìssion Date: Mon Feb 07 09:50:45 EST 201 I
TEAS Slamp: USI'TO/RAA-12.145.185.I63-201 1 02070950457

18999-77154180-480b9ed2 lbfdel8ebaf94965d
5d3c287Ê12-N/A-N/A-201 t020709493S802480

GFASB0l9242



NOTE TO API'LICÂNTr r Ten ûled as part ofthe electlonic form (i.e., scanned and alrached

as an image file), include only the signalure page (no declaraion is required, nor should any

other inlormation f¡om the actu¿l revocalion be included).

Revoe¡tio¡ of Attorney/Dom€st¡c Repr€sentâtive ard/or Appo¡ntm8.nt of
ÂttoÌtrf ylDomestic ll€prescnt¡tiYe

Ilandwritten Signature

Þ/bL
r

Sþaiory'sNâme: Norman J. Mata¡
Signatoryb Position: Ëxecutive Vice President & Geúer¿l Cûunscl

QB\ I1998ó.00002\r 2445t 18. I

GFASBO,l9243



From:

Sent:

Tb:

Subjest:

TMOff ic¡alNot¡ces@USPTO.GOV

Tuesday, August '10, 2010 00:24 A¡¡
pberg¡n@dkãttomeys.com

Off¡cial USPTO Not¡cè of Publicatioh: Seriâl Number 77864268

NOTICE OF PUBLICATION

sêr¡al Number: 77-864,268
Mar*: SMART BATANCE(STANDARD CHARACTER MARK)
lnternat¡onal Clasg(es): 029, 030
Applicant: GFA Brands, lnc.
Àttorney Reference Number: 33616.9&60

The mark identified âbove has been pubtish ed in lhe Trademark Ofl¡ciaf Gazette (OG) on Aug 1 0, 20 l 0. ,Any 
party who

believes ¡t w¡ll be damaged by the reó¡stration of thê mark may file â not¡ce of opposit¡on (or extens¡on of time therefor) with the

iããema* f¡alan¿ nþîea¡ Éoar¿. 
-tf 

no party fites an oppos¡tion or extension requestwith¡n thirty (30)dayi alter.the _
publication date, ihen with¡n twelve (12) weeks of lhe publ¡cat¡on date a notice of âllowance (NoA) should ¡ssue. (Note: The

ãppiiCãnt mu"t í'rc 
" 

Statement of U;e ór Extension Requestw¡thin six (6) mohths after the NOA ¡ssues.)

on the publ¡cãtion date or shortly thereafter, the appl¡cant should carefulty rev¡6w the ¡nfomation that app€ars ¡n the oG for

accuracy (see steps, Òelow). Í ãny informáfion ¡s incorect, tho appl¡cânt should immedialely ema¡l the requested con^ection to

TMpostþ;bAuery@uspto.go.rr. F;t general information about this not¡ce, please contact the Trademark Ass¡stance Center at

1-800:786-9199.

'1. Click on the following l¡nk or paste the URL ¡nlo an inlernet browser:

http://www.uspto.gov/web/trâdemarks/trnog/201 0081 0-OG.pdf#page=1
2. i/vait for the totãt oG to download compaetely (as ¡nd¡cated on bottom of oG page)'

dick wherever the "b¡noculars" ¡con appears.
the appl¡cant (for ¡ndiv¡duai: last name, first name) or the serial number ¡n this exacJ

3. At the of the d¡splayed
¿- Entêr ¡n

format (with hyphen and comma):77-864,268, e.g.
s. Vie;the reí;ev.ed resut(s). ú multiple resúhs-appear in the "results" box, cl¡ck directly on each "search term" shown in the

box to access all separate âppearances ¡n the OG.

GFASB0l9244



REG NUMBER

ì REGISTER

INTL REG #

TM ATTORNEY

RUN DATE

PUB DATE

STATUS

STATUS DATE

LITERAL MARK ËLEMENT

DATE ABANDONED

SECTION 2F

SECTION 8

: sEcTtoN 15

RENÊWAL FILED

I OATE AMEND RÊG

FILEO BASIS

I (â)

I (b)

66A

NO BASIS

SÍANDARD C}I,ARACTÉR MARK

OVERVIEW

PUB INFORMATION

FILING BASIS

11/03/20Q9FILING DATESERIAL NUMBER 77Aæ268

REG DATE N/A0000000

TRADEMARKMARK TYPEPRINCIPAL

N/AINTL REG DATEN/A

103L.O. ASSIGNEDIVIACIOL, GENE V .J

07/06/2010

08,/102010

681-PÚBLICAïONNSSUE REVIEW COMPLETE

07 to2t2010

SMART BALANCE

rvADATE CANCELLEDN/A

NOSECTION 2F IN PARTNO

NOSECTION 8 IN PARTNO

¡,¡/AREPUB I2CNO

N/ANO RENEWAL OATE

N/A

AMENDED BASISCURRENT BASIS

NONO 1 (a)1 {a)NO

NOYES 1 (b)1 (b)YES

NO440440 NONO

MÊ NOME NONO

NONO 664

NONO NO BASIS

YES

SMART BALANCE

IM
EEIT'

LiTERAL MARK ELÊMENT

MARK DATA

GFASBOI9245



IUARK DRAWING CODE

COLOR DRAWING FLAG

PARTY TYPE

NAME

4-SlANDARD CHARACTER IVARK

CURRENT OWNER INFORMATION

GOODS AND SERVICES

GOODS A¡ID SERVICES CLASSIFICATION

ÉNTITY

CITIZENSHIP

INTERNATIONAL CLASS

DESCRIPTION TÊXT

DESCRIPTION TEXT

.ADDRESS
:

INTÊRNATIONAL
CLASS

soy chips ând yucca ch¡ps; snack m¡xes cons¡st¡ng primarily

of processed fru¡ts, processed nuts, ra¡sins and/or seeds; nut
and seed-based snack bars

029 NONE
DATE

MISCEI-LANEOUS INf'ORMATION/STATEMENTS

PROSECUlION HISTORY

LAW OFFICE PUBLICATION REVIEW COMPLETED

FIRST USE NONE FIRST USE
IN
COMMERCE
DATÉ

CLASS
STATUS

&ACTIVE

022

CHANGE IN REGISTRATION

: OWNÊR OF US REG NOS

DATÉ

NO

1O-ORIGINAL APPLICANT

GFA Brands, lnc.

115 W. Century Rd.
Suite 260
Paramus, NJ 0765?

O3-CORPORÂTION

Delaware

029

030INTERNAI'IONAL CLASS

c€ke m¡x, ftost¡ng, cakes, frozen cakes, cook¡es, coffee, tea,
hot chocolate, bread, rolls, crackers, pletzels, com chips,

snack m¡xes consist¡ng pr¡mar¡ly of crackers, Þrétzels, nuts

and/or popped popcom, spices, granola-based snack bars;
pita chips

CLASS
STATUS

ÈACTIVEFIRST USE
DAÏE

NONE FIRST USE
IN
COMMERCE
DATE

NONEINTERNATIONAL
CLASS

030

NO

2952127

ENf NUMENT
ryPE

DESCRIPÏIONENT CD

07 t02t2010 PREV o

GFASBOI9246



: o7to2t20'lo

06/05/20r 0

06to2t2010

06to2t2010

06n212010

06/01/2010

o5t28no10

05t1812010

:05/'1812010

05/10/2010

: a4t16120'lo

'. o4h6t2o1o

I o4t16no10

'o2t't7t2o1o

o2h6no10

oa16no10

: o2t't6t2010

o2t16no10

11t10t2009

11/06/2009

CORRESPONDENCE ADDRESS

DOMESTIC REPRESENTATIVE

CURRENT CORRESPONDANCE INFORMATION

ATTORNEY

021APPROVED FOR PUB - PRINCIPAL REGISTERCNSA P

020EXAIMINER S A¡¡¡lENDIVENT ENTEREDXAEC

019GNEN o NOTIFTCATiON OF EXAMINERS A¡/ENDMENT É-MAILED

018GNEA o EXAMINERS AMENDI!4ENT E-MAILED

017CNEA R EXAMINERS AMENDMENT -WRITTEN

016z PREVIOUS ALLOWANCÊ COUNT WITHDRAWNzzzx

015WITHDRAWN FROM PUB - OG REVIEW QUERYPBCR z
0'14PREV o LAW OFFICE PUBLICATION REVIEW COMPLETED

013ALIE ASSIGNED TO LIE

012P APPROVED FOR PUB - PRINCIPAL REGISTERcÑsA

011TEME I'EAS/EMAIL CORRESPONDENCE ENTÊRED

010CRFA CORRESPONDENCE RECEIVED IN LAW OFFICE

009TROA TEAS RESPONSE TO OFFICE ACTION RECEIVED

008CEPE COMSINED EXAMINER'S AMENDI\¡ENT/PRIORITY
ACTION ENTERED

007ALIE ASSIGNED TO LIE

006GEAN o NOTIFICATION OF EXAMINER S AMENDMENT/PRIORITY
ACTION E.MAILED

005GEAP F EXAMINER S AMENDMENT/PRIORITY ACTION E.MAILED

004EXAIMINERS AMÊND¡¿IENTAND/OR PRIORITY ACTION
COMPLETED

CPEA R

003o2to8Do10 DOCK D ASSIGNED TO EXAMINER

002NEW APPLICATION OFFICE SUPPLIÊD DATA ÊNTERED
IN TRA¡¡

NWOS

001NEWAPPLICATION ENTERED IN TRAI\4NWAP

Patrick M. Berg¡n

PATRICK M. BERGIN
DAVIS & KUELTHAU, S.C.
111 E KILBOURN AVE STE 14OO

MTLWAUKEE, W 53202-6613

NONE

GFASB019247



SMART BALA}{CE

GFASBO19248



SERIAL NUMBER

REG NUMBER

REGISTER

INTL REG #

TM ATTORNEY

] RUN DATE

PUB DATE

LITERAL MARK ELEMENT

DATE ABANDONËD

SECTION 2F

, 
SECTION 8

sEcïoN 15

RENEWAL FILED

i DATE AMEND RÊG

FILED BASIS

1 (a)

f (b)

MO

44E

664

, NO BASIS

STANDARO CHARACTER MARK

OVERVIEW

PUB INFORMATION

FILING BASIS

11t03t2009FILING DATE778æ268

N/AREG OATE0000000

TRADEMARKPRINCIPAL MARK TYPE

N/AINTL REG DATEN/A

103L.O. ASSIGNEDMACIOL, GENE V J

07/06/2010

08/1 0t2010

68,I-PUBLICATO¡¡/ISSUE REVIEW COMPLETESTATUS

t7to2t2010STAÍUS DATE

SMART BALANCE

N/ADATE CANCELLEÞN/A

NOSÉCTION 2F IN PARTNO

NOSECTION 8 IN PARTNO

NIAREPUB I2CNO

N/ARÉNEWAL OATENO

N/A

AMENDÉD BASISCURRENÎ BASIS

NONO 1 (a)NO 1 (a)

NOYES 1 (b)YES I (b)

NONO 44D44DNO

NO448NONO 44E

NONO

NONO NO BAS'S

YES

SI\4ART BALANCELITERAL MARK ELEMENl

MARK DATA

GFASBO19249



MARK DRAWING CODE

COLOR DRAWING FLAG

] PARTY TYPE

NAME

ADDRESS

: ENITY

CITIZENSHIP

INTERMTIONAL CLASS

OESCRIPTION TÊXT

DFSCRIPTION TEXT

029

+STANDARD CHARACTER MARK

CURRENT OWNER I.NFORMATION

GOODS AND SERVICES

GOODS AND SERVICES CLASSTTICATION

NONE

Soy ch¡ps and yucca chips: snâck mixes consist¡ng primar¡ly

of pfocqssed fru¡ls, processed nuts, ra¡sins and/or seeds; nut
and seed'based snack bars

INTERNATIONAL
CLASS

FIRST USE NONE

MISCI] LLÀ¡{EOUS INFORMATION/STATEMENTS

PROSCCUTION :llsl'oRv

TAW OFFICE PUBLICATION REVIÉW COI\4PLÊTED

FIRST USE
IN
COMMERCE
DATE

CLASS
STATUS

èACTIVE

o22

INTÊRMTIONAL
CLASS

CHANGE IN REGISIRATION

OWNER OF US REG NOS

DATE

IO-ORIGINAL APPLICANT

GFA Brands, lnc.

'I l5 W. Century Rd.
Suite 260
ParEmus, NJ 07652

O3:CORPORATION

Delâware

029

I 
osoINTERNATIONAL CLASS

câke m¡x, frost¡ng, cakes, frozen cakes, cookies, coffee, tea'
hot chocolate, bread, rolls, crackers, pretzels, oom chips,

snack mixes consist¡ng pr¡marily of crackers, þretzels, nuts

and/or popped popcom, sp¡ces, granola-based snack bars;
pita ctìips

GACTIVEFIRST USE
IN
COMMERCE
DATE

NONE CLASS
STATUS

030 FIRST USE
OATE

NONE

NO

2952127

ENT NUMENT CD ENI
ryPÉ

DESCRIPfION

07n2t2010 PREV o

GFASBOl9250



07 to2t2010

06/05/2010

o6to2t2010

ßn2tm10

0610212010

06/0't /2010

:05t2at2010

05/18/20 t 0

05t18t2010

05t10t2010

04t16t2010

0øt16t2010

04t16t2010

02t171201.0

02t't6t20'to

02t1612010

'. 02,1612010

02t16t2010

, o2to8lÐ10

.'l1t10noo9

11106/2009

ATTORNEY

CORRESPONDENCE AODRESS

DOMESTIC REPRESENTATIVE

CU RRENT CORRESPONDENCE INFORùTATTON

021CNSA P APPROVED FOR PUB - PRINCIPAL REGISTER

420EXAMINERS AMÉNDMENT ENTEREDXAEC

01sGNEN o NOTIFICATION OF EXAMINERS AMENDMENT E.MAILED

018GNEA o EXAI\¿INERS AMENDMENT E.I,'IAILED

017CNEA R EXAMINÊRS AMENDMENT -WRITTEN

016zzzx z PREVIOUS ALLOWANCE COUNT wlTHDRAWN

015PBCR z WITHDRAW! FROM PUB - OG REVIEW QUERY

014PREV o TÂW OFFICE PUBLICATION REVIEW COMPLETËD

0i3ALIE A ASSIGNED TO LIE

012P APÞROVED FOR PUB - PRÑCIPAL REGISTÉRCNSA

011TEME TEAS/EI\,IIAIL CORRESPONDENCE ENTERED

010CRFA CORRESPONDENCE RECEIVED IN LAW OFFICE

00sTROA ¡ TEAS RESPONSE TO OFFICE ACTION RECEIVED

008CÉPE I COMBINED EXAMINER'S AMENDIVENT/PRIORITY
ACTION ENTERED

007ALIE ASSIGNED TO LIE

006GEAN o NOTIFICATION OF EXAMINER'S AMENDIVIENT/PRIORITY
ACTION E-MAILED

005ôEAP F EXAMINER'S A¡¡ENDMENT/PRIORITY ACTION E.MAILED

004CPEA R EXAMINERS AMENDMÊNT AND/OR PRIOR TY ACTION
COMPLETÉD

003DOCK D ASSIGNED TO EXAMINER

oo2NEW APPLICATION OFFICE SUPPLIED DATA ENTERED

tN TRAM
NWOS

001NÊW APPLICATION ENTERED IN TRAMNWAP

Patrick M. Bergin

PATRICK M. BERGIN
DAVIS & KUELTHAU, S.C.
111 E KILBOURN AVE STE 14OO

MTLWAUKEE, Wl 53202-66',13

NONE

GFASB0l925l



SMART BALAT{CE

GFASBO19252



SERIAL NUMBËR

RÊG NUMBÊR

. REGISTER

INTL REG #

: TM AT.ORNEY

RUN DA]E

PUB DATE

SIATUS

STATUS OATË

LI'TERAL MARK ELEMENT

DATE ABANDONED

: sÊcTtoN 2F

: sEcTloN I
sEcIoN 15

RENEW,AL FILÊD

FILED BASIS

1 (a)

I {b)

440

448

66A

NO BASIS

STANDARD CHARACIER MARK

OVERVIEW

PUB INFORMATION

F'ILING BASIS

11/03/20097786/'268 FILING DATE

N/ARËG DATE0000000

MARK TYPE TRADEMARKPRINCIPAL

N/AN/A INTL REG DATE

103IMACIOL, GENE V .J L.O. ASSIGNED

06/08/2010

N/A

647-EXAMINERS AMENDMENT. MAILED

ßto2l201o

DATE CANCELLED N/A

SMART BALANCE

N/A

NONO SECTION 2F IN PARÏ

NONO SECTION 8 ¡N PART

N/AREPUB 12CNO

N/ARENEWAL DATENO

DATE AMEND REG N/A

AMENDED BASISCURRENT BASIS

1 (a) NO| (ã) NONO

NOYES I (b)YES 1 {b)

NONO 44DNO MD

NONO 448NO 448

66A NONO

NO BASIS NONO

YES

SIUART BALANCE

$ltit
itìtt

MEI@@

LITERAL MARK ELEMÊNT

MARK DATA

GFASBO19253



: MARK DRAWING CODE

PARÏY TYPE

NAME

ADDRESS

. ENTITY

CITIZENSHIP

DESCRIPI-ION TEXT

INTERMTIONAL CLASS

. DESCRIPTION TEXT

4.STANDARD CHARACTER MARK

CURRTìNT OWNER INFORMÄTION

GOODS AND SERVICES

GOODS AND SERVICDS CLASSI"FICATION

soy chips and yucc€ chips; snack m¡xes consist¡ng primar¡ly

of processed fruits, processed nuts, r¿¡isins and/or seeds; nut
and seed,based qnack bars

INTERNATIONAL
CLASS

FIRST USE
IN
COMMERCE
DATE

CLASS
SIATUS

029

. CHANGË IN REGISTRATION

OWNER OF US RËG NOS

DATË

FIRST USÊ
DATE

NONÊ NONE

MTSCELLANEO US INI'ORMÅTION/STATEMENTS

PROSI]CUTION HIS'IORY

ÈACTIVE

020

NOCOLOR DRAWING FLAG

1O-ORtGINAL APPLICANT

GFA Brands, lnc.

115 W. Century Rd.
Su¡te 260
Patamus, NJ 07652

O3-CORPORATION

Delawarc

029INTERNATIONAL CLASS

030

cake m¡x, frost¡ng, cakes, frozen c€kes, cook¡es, coffee, tea,
hot chocolate. bread, rolls, crackers, prelzels, com chips,

snack m¡xes consisting primarily of crackers, prétzels, nuts
and/or popped popcorn, sp¡ces, granola-based snâck bars;
pita chips

èACTIVENONE FIRST USE
IN
COMI\¡ERCE
DATE

NONE CLÁSS
STATUS

INTERNAIIONAL
CLASS

030 FIRST USE
DAÏE

NO

2952127

ÊNT NUMDESCRIPTIONENT CD ENT
TYPE

: 06/05/2010 XAEC EXAMINER'S AMENDMENT ENTERED

GFASB0l9254



06t02t2010

06t02t2010

i oBtozt2olo

06/0't /2010

05t28t2010

:05t18t2010

Ét18t2010

05/10/2010

0É.t16t20'to

04t1612010

04t16t2010

o2t'tvt2010

02n6tm10

02t't6t2010

02t16t201

02t0812010

11t'tot2009

i1'1/06/2009

AfiORNEY

CORRESPONDENCE ADDRÉSS

DOMESTIC REPRESENTATIVE

CURRENT CORRESPONDf,NCT, INFORVTATION

019NOTIFICATION OF EXAIVIINERS AMENDMENT E.I\¡AILEDGNEN o
018GNEA o EXAMINERS AMENOMENÏ E.MAILED

017CNEA R EXAMINERS AMENDMENT -WRìTTEN

016zzzx z PREVIOUS ALLOWÀNCE COUNT WIÎHDRAWN

015z WITHDRAWN FROM PUB . OG REVIEW QUERYPBCR

014PREV o LAW OFFICE PUBLICATION REVIEW COMPLETED

013ALIE ASSIGNED TO LIE

012CNSA P APPROVED FOR PUB.. PRINCIPAL REGISTER

0l'tTEAS/EIMAIL CORRESPONDÊNCE ENTEREDTEME

010CORRESPONDENCE RECEIVED IN LAW OFFICECRFA

009TROA ÏEAS RÉSPONSE TO OFFICE ACTION RECEIVED

008CEPE COMBINED EXAMINER'S AIVIENDMENT/PRIORITY
ACTION ENTÉRED

007ALIE ASSTGNED TO LIEo2t16t2q'lO

006GEAN o NOTIFICATION OF EXAMINEFTS AMENDIVENT/PRIORITY
ACTION E-MAILED

005GEAP F EXAMINER'S AMENDMENT/PRIORITY ACTION E-MAILED

0(MCPEA R EXAMINERS AMENDMENT AND/OR PRIORITY ACTION
CÓMPLETED

003DOCK D ASSIGNED TO EXAMINER

oo2NEW APPLICATION OFFICE SUPPLIED DATA ENTERED

IN TRAI\¡
NWOS

001NEW APPLICATION ENTERED IN TRAM

Patrick M. Bergin

PATRICK M. BERGIN
DAVIS & KUELTHAU, S.C.
111 E KTLBOURN AVE STE
MILWAUKEE, W 53202.661

1400
3

NONE

GFASB019255



Sh{ART B.ALAI{CE,
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To:

Subject:

CFA Brands, Inc. (¡berein@dkattorneys.com)

U,S. TRADEMARK APPLICATION NO. 77864268 - SMART BALANCE

- 336t6.96460

612/2010 l0:53:57 AM

ECOMr03@Uspro.Gov

Sent:

Sent As:

Ättachments :

UNITED STATES PATENT AND TRÄDEMARJ( OFFICE

SERIAL NO: 7.78&268

MARJ( SMART BAIANCE

CORRDSPONDENT ADDRESS:
PATzuCK M. BERGiN
DAVIS & KIJELTHAU, S.C.

I I I E ICLBOI,ÍRN AVE STE I4OO

MILWAUKEE, WI 53202.6613

*77864268*

GENERAL TRADEMARK INFORMATION:
htto://wrvw.uspto.qov/main/trademsrks.htm

¡\PPLICAITIT: GFA Brands, krc.

CORRESPONDENT'S REFEIIENCEIDOCKET
NO: 33616.96460

CORRESPONDENT E-MAII- ADDRESS:
pbergin@dkattomeYs.com

EXAIVTINER'S AMENDMENT

ISSUE/MAILING D ATE 61 2 t2010

AMENDM-IÌNT: ln æcordance with the aüthorization glarlted w In ie Teeâ€'Pak, lnçJ64 USPQ 88

(TTAB 1969), Gro eníng v. Missouri Botanical Garden,59 USPQ2d 1601 (ComrPats 1999) ard TMEP

$707.02, the application has been AMENDED as indicated below

CLASSIFICATION OF GOODS

lnternâtional class 29 - soy chips and yucca chips; snack mixes consisting primarily ofprocessed fruits,

pïocessed nuts, misins and/or seeds; nut and seed-based snack bars'

lntemational clâss 30 - cake mix, frosting, cakes, frozcn cakes, cookies, coffee' tea, hot chocolate, brcad,

rolls, crackers, preøels, com chips, snack mixes colsisting prirnarily of crackers, pretzels, nuts and'ior

GFASB0l9257



STATUS CHECK¡ Check the status of the application at least once every six months fiom the initiaì

filing date usirg the USPTO Trademark Applications and Registratiohs Retricval (TARR) online system

at httO://tarr.uspto.eov. When conduotiûg an online status check, print and maintain a copy ofthe

compleie TARR screen. lf tåe status of your applioation has not changed for more than six months, please

contact the assigned examining attomey.

popped popcom, spices, granola.based snack bars; pita chips'

NOTE: The above amendment moves "pita chips" from international class 29, to intemational class 30'

No other changes have besn made.

With this Examiner's Amendûie¡t all refusals and/or requireinents have been satisfied and/or withdrawn.

If the applicant has any questions, please telephone the assigned examining attomey,

N,J.I
Gcne V.J, Maciol, ll
Trademark Attomey Advisor
Law OfFrce 103

57 t 272 9280
57 | 273 9280 fax

GFASBO19258



To:

Subject:

Sent:

Sent As:

Attachments:

GFA Brands, Inc. (obergin@dkattome)¡s.com)

U,S. TRADEMARK APPLICATON NO. 77864268 - SMART BALANCE
- 33616.96460

6/212010 10:54:03 AM

ECOM103@USPTO.GOV

IMPORTAI\T NOTICE REGARDING YOUR TRADEMARK
APPLICATION

Your trademark apptication (serial No. 77864268) has been reviewed. The

examining attorney assigned by the united states Patent and Trademark office
(.usPTo") has written a letter (an ,,office action") on 61212010 to which you must

respond (anless the Office lelter specíJícally sta.tes that no rcsponse ß teqaíred).

Please follow these steps:

1 Read the Office letter by clicking oû this link

http://tmnortal.uspfo.sov/externaVnortaVtow?DDÀ=Y&serial-number=77864268&d.oÇ tyDe=EXA&r
,on 

e" to http: ald enter your serial number to âccess'the

Office letter. If you have difficulty accessing the Offrce letter, contact XDBIAUlpllqggg'

PLEASE NOTE: The Ofäce letrer may not bc irnmediately available but will be viewable within 24

hours of tliis e-mail notification,

2. contact the exarnining attomey vr'ho reviewed your application if you have any questions about the

content ofthe Office letter (contact infomâtion appears at the end thereof)'

3. Respontf within 6 months, calculated lrom 6t212010 (or sooner ìf speciJied in the Olrtce btler), wíng

the Trademmk Electronic Application system (TEAS) R.esponse to OIfice Action {orn. If you have

diñicuþ using TEAS, contact TEAS@uspto'qov.

ALERT:

¡-âilure to lile any required response by the applicable deadline will result in the ABANDONMENT

(loss) of your application,

Do NOT hit rReply" to this e-mail notification, or otherwise âttempt to e'mail your responsetâs the

USPTO does NO'f accept e-mailed responses.

GFASB0l9259



I I/03i2009FILING DATE778€/268SERIAL NUMSER

tvAREG DATEREG NUMBER 0000000

TRADEMARKMARK TYPÉPRINCIPAL

N/AINTL RÉG OATËN/AINTL REG #
103L.O. ASSIGNEDMACIOL, GENE V J

05i19/2010

06n2/2010PUB DATE

68'1-PUBLICATION/ISSUE REVIEW COMPLETE

STATUS DATE oít1at2010

SIMART BALANCE

N/ADATE CANCELLEDwA

NOSECTION 2F IN PARTNO

NOSECTION 8IN PARTNO

N/AREPUB 12CNO

N1ARÉNEWAL DATENO

N/A

AMENDED BASISCURRENT BASIS

NO1 (â)NONO I (a)

NO1 (b)YESYES 1 (b)I (b)

NO44DNONO AAD44D
NO44Ê.NO44.tNO

NO664NO

NONO BASISNO

YES

SMART BATANCE

@

REGISTER

TM ATTORNEY

RUN DATE

STATUS

LITERAL MARK ELEMENT

I DATE ABANOONED

SECTION 2F

sEcTtoN I
sEcTroN 15

] RENEWAL FILEO

DATE AMÊND REG

FILED BASIS

1 (a)

448

66A

STANDARD CHARACTÊR MARK

ovERvrBw

PUB INTORMATTON

FILING BASIS

BASISNO

LITERAL MARK ELEMENT

MARK DATA

GFASBOI9260



MARK DRAWING CODE

COLOR DFÁWING FLAG

NAME

ADDRESS

ENTITY

. CITZENSHIP

DESCR¡PTION TEXT

CHANGE IN REGISTRATION

OWNER OF US REG NOS

: DATE

4-STANDARD CHARACTER MARK

CURRtrNT OWNER TNFORMATION

GOODS AND SERVICES

GOODS AND SERVICES CLASSIFICATION

p¡tâ dr¡ps, soy chips and yucca ch¡ps; snack m¡xes cons¡st¡ng

þrimarily of piocessed fruits, processed nuts, ra¡sins and/or

seeds; nut and seed-bassd snack bars

INTERNATIONAL
CLASS

FIRST USE
DATE

NONÊ NONE

MISCELLA¡¡EOUS INFORMATION/STÀTÊMtrNTS

FIRST USE
IN
COMMERCÊ
DATE

CLASS
STATUS

ÈACTIVE

NO

'I O-ORIGINAL APPLICANTPARÎY TYPE

GFA Brands, lnc.

115 W. Cèntury Rd.
Suit€ 260
Paramus, NJ 07652

O3-CORPORATION

Delaware

029INTERNATIONAL CLASS

030INTËRNATIONAL CLASS

cake m¡x, ffosting, cakes, frozen cakes, cÐokies, coffee. tea,

hot chocolate, brèâd, rolls, crackers, pretzels, com chips,

snack m¡xes consisting primarily of crackers, pretzels, nuls

and/or popped popcorn, sp¡ces, gEnola-based gnack bars

DESCR¡PTION TEXT

êACTIVEFIRST USE
IN
COMMERCÉ
DATE

CLASS
STATUS

NONEFIRST USE
DATE

NONEINTERNATIONAL
CLASS

030

NO

29.52127

ENT NUMENT
ryPE

DËSCRIPTlONENT CD

014o LAW OFFICE PUBLICAIION REVIEW COMPLETEDPREV.o 1al20'to

PROSECUTION HISTORY

GFASB0{9261



o2t17 t2010

05/18/20't 0

os|10t2010

04t16t2010

Mt16nO10

04't't6t2010

o2h6t2010

0u16t2010

02t16t2010

o2n8t2010

11t10t2009

ATTORNEY

CORRESPONDÊNCE ADDRESS

ALIÊ ASSIGNED TO LIE

CURRENT CORR-TSPONDENCE INFORMATION

013

012P APPROVED FOR PUB - PRINCIPAL REGISTER

011TEME I TEAS/EI\¿AIL CORRESPONDENCE ENTERED

010CRFA I CORRESPONDÊNCE RECEIVED IN LAW OFFICI:

009I TEAS RESPONSE TO OFFICEAGTION RÉCEIVEDTROA

008CEPE ¡ COMBINED EXAM¡NER S AMENDMENT/PRIORIry
ACÎION ENTÊRED

007ASSIGNED TO LIEo2t't6t20'lo ALIE

006GE4N o NOIIFICATION OF EXAMINER S AMENDMENT/PRIORITY
ACTION E-MAILED

005F EXAMINER S AIVENDMENT/PRIORITY ACTION E.MAILEDGEAP

004R EXAMINERS A¡'ENDMENT AND/OR PRIORITY ACTION -
COMPLÉTED

CPEA

003ASSIGNËD TO EXAMINERDOCK D

002NWOS I NEWAPPLICATION OFFICF SUPPLIED DATA ENTERED
IN TRAM

001NEW APPLICATION ENTERED IN TRAM1l106/2009

Paùick N4. Berg¡n

PATRICK M. BERGIN
DAVIS & KUELTHAU, S.C.
I11 E KILBOURNAVESTE 14OO

IMILWAUKEE, W 53202-6613

NONÊDOMESTIC REPRESÉNTATIVE

GFASB0l9262



SMART BALAI'{CE

GFASB0l9263



SERIAL NUMBER

REG NUMBER

: RËGISTER

INTL REG #

i TM ATTORNEY

RUN DATE

: STATUS DATE

' LITERAL MARK ELEMENT

DATE ABANDONED

SECTION ?F

SECTION 8

SËCTION I5

. RËNEWAL FILED

DATE AMEND REG

FILED BASIS

.1(a)

I (b)

44D

448

: STANDARD CTIARACTER MARK

OVßRVE\ry

PUB INFOR.VIATION

FILING BASIS

11,/03/2009FILING DATE77A64268

I{/AREG DATEo0000oo

MARK TYPE TRADEMARKPRINCIPAL

INTL REG DATE NiAN/A

L.O. ASS¡GNED 103MACIOL, GENE V J

oãt1112010

N/APUB DATE

STAÍUS 680-APPROVED FOR PUSLICATON

oít10t2010

DATÊ CANCELLEÞ N¡/A

SMART BALANCE

N/A

NONO SECTION 2F IN PART

NOSECTION 8 IN PARTNO

N/AREPUB I2CNO

N1ARÊNEWAL DATENO

N/A

AMENDÉD BASISCURRENT BASIS

1 (a) NONONO 1 (a)

1 (b) NOYESYES 1 (b)

NONO 44DNO 44D

NONO 448MÊNO

664 NONO

NO BASIS NONO BASIS Nq

YES

SMART BALANCELITEFAL MARK ELEMENT

MARK DATA

GFASBOI9264



MARK DRAWING CODE

: COLOR DRAWING FLIiG

PARTY TYPE

NAME

4-STANDARD CHARACTER MARK

CURRENT OWNER INFORMA'fION

GOODS AND SERVICES

GOODS AND SERVICES CLÀSSIITCATION

p¡ta cfi¡ps, soy chips and yucca ch¡ps; snack mixes cons¡sting
primarily of p,ocessed fru¡ts, processed nuts, ra¡s¡ns and/or
seeds; nut and seed-bâsed snack bars

] ADDRESS

ENTITY

CITIZENSHIP

INTERNATIONAL CLASS

DESCRIPTION TEXT

DESCRIPTION TEXT

029 NONE CLASS
SÍATUS

!NfERNATIONAL
CLASS

FIRST USE
DATE

INlÉRNATIONAL
CLASS

CHANGE IN REGISTRAÏION

OWNER OF US REG NOS

NONE

MISCELLANEOU S INFORMATION/STATEMENTS

PROSECUTION HISTORY

FIRST USE
IN
COMMERCE
DATE

6.ACTIVE

DATE

05t10t2Q10

NO

IO.ORIGINAL APPLICANT

GFA Brands, lnc.

Su¡te 260
115 W. Century Rd.
Paramus, NJ 07652

03-coRPoRAllON

Delaware

029

030INTERMTIONAL CLASS

cake m¡x, frosting, cakes. frozen cakes, cookies, coffee, t'eã'

hot chocolate, bread, rolls, crackers, pretzels, com chips,

snack mixes consisting primar¡ly of crackers, pretzels, nuts

and/or popped popcom, spices, granola-based snack bars

ÈACÏIVENONE CLASS
STATUS

NONE FIRST USE
IN
COMMERCE
DATE

030 FIRST USE
DATE

NO

2952127

ENT NUMDËSCRIPTIONENT CD ENT
TYPE

012APPROVED FOR PUB - PRiNCIPAL REGISTERCNSA P

GFASB0l9265



010CORRESPONDENCE RÊCEIVED IN LAW OFFICECRFA

009TÉAS RÊSPONSETO OFFICE ACTION RECEIVEDTROA

008COMBINED EXAMINER'S AMENDMENTIPRIQRITY
ACTION ENÎERED

CEPE

007ASSIGNED TO LIEALIE

006NOTIFICATION OF EXAMINER'S AI\4ENDMENT/PRIORITY
ACT¡ON E-MAILED

GEAN o

005EXAI\4INER'S AMENDMENT/PRIORITY ACTION. E.MAILEDo',16t2010 GÊAP F

004EXAMINERS AMENDMENT AND/OR PRIORTY ACTION
COMPLETED

CPEA Þ

003DOCK D ASSIGNED TO EXAMINER

002NEWAPPLICATION OFFICE SUPPLIED DAIA ENTERED
IN TRAM

NWOS

NEW APPLICAT]ON ENTÊRED IN TRAM 00'lNWAP I

Pâtrick M. Berg¡nATTORNEY

PATRICK M. BERGIN
DAVIS & KUELTHAU, S,C.
11I E KILBOURN AVE STE 14OO

t\4tLWAUKEE, W 53202-6613

CORRESPONDENCE ADDRESS

NONE

o4t't6t2010

04t16t20 to

04t16t2010

ozt17t2010

o2t1612010

t2t16no10

, o2t16t2010

o2n8no10

:1lhonoog

11/06/2009

DOMESTIC REPRESENTATIVE

TÊME TEAS/EMAIL CORRESPONDENCE ENTERED

CURRN,NT' CORRtrSPONDENCE INFORMATION

011

GFASBO19266



Sh&\T{T BALAI{CE

GFASBOI9267



I 1/03/2009FILING DATE77A64264

REG DATE t¡/A0000000

TRADÉMARKMARK TYPEPRINCIPAL

N/AINT! REG DATEN/A

103L.O. ASSIGNEDMACIOL, GENE V ,J

04t17t2010

NIA

66'f -RESPONSE AFTER NON.FI NAL.ACTION-ÊNTERED

M't16t2010

DATE CANCELLÊD ¡¡/A

Sl\,lART BALANCE

N/A

NOSECTION 2F IN PARTNO

NOSECTION 8 IN PARTSEGTION 8 NO

N/A.REPUB'I2CNOSECTION 15

NiARENEWAL DATENO

N/ADATE AMENO REG

AMENDED BASISCURRENT BASIS

NONO I (a)I (a)NO

NOYES I (b)1 (b)YES

NO44044D NONO

448 NONONO ME44Ê.

NONO 664

NONO NO BASIS

SMART BALANCE

IIEÞ

SERIA,L NUMBER

REG NUMBER

REGISTER

INTL REG #

TM ATTORNÉY

i RUN DATÉ

i PUB OATE

STATUS

STATUS DAÏE

LITERAL MARK ELEI\4ENT

DATE ABANDONED

SECTION 2F

RENEWAL FILEÞ

FILED BASIS

I (a)

1 (b)

I A4D

66A

NO BASIS

, STANDARD CHARACTER MARK

OYERVIEW

PUB TNFORMATION

FILING BÀSIS

LITERAL MARK ELÉI\¡ENT

MARK DATA

GFASBOI9268



MARK DRAWING CODE

COLOR DRAWING FLAG

PARTY IYPE

NAME

ADDRESS

ENTITY

INTERMTIONAL CLASS

DESCRIPTION TEXT

INTERMTIONAL CLASS

DESCRIPTION TÊXT

029

. INTÉRNATIONAL
CLASS

. CHANGE IN REGISTRATION

OWNER OF US RËG NOS

4-STANDARD CHARACTER I\,{ARK

CURRTNT OWNER INFORMÀTION

GOODS AND SERVICES

GOODS A¡ID SERVICES CLASSI¡ICATION

pita soy chips ând yucca chips; snack mixes consist¡ng

of ¡lrocessed fru¡ls, processed nuts, fa¡sins and/or

seeds; nut and seed'based snack bars

INTERNATIONAL
CLASS

FIRST USË
DATE

NONE NO¡IE

MTSCELLANËOUS INFORTÌ1ATION/STATEMENTS

PROSECUTTON HISTORY

FIRST USÊ
IN
COMMËRCE
DAlE

CLASS
STATUS

ÈACTIVE

DATE

NO

1O-ORIGINAL APPLICANT

GFA Brands, lnc.

Suite 260
'I '1 5 W. Century Rd.
Paramus, NJ 07652

03-CORPORATION

Delaw?reCITZÊNSHIP

029

030

ÈACTIVEFIRST USE
IN
COMI\4ERCE
DAIE

CLASS
STATUS

NONENONE030 FIRST USE
DATE

NO

2952127

ENf NU¡,'IENT
TYPE

ÐESCRIPTlONENT CD

011TEAS/EIVIAIL CORRÊSPONDENCE ENTEREDTEME04.t16t2010

GFASB019269



o4t'16t2010

Mt16DO10

) 02t1712010

o211612010

o2t16no10

o2t16120't0

o2t1612010

I ozo8t2010

11t't0t2009

'1't10612009

ATTORNEY

CORRESPONDENCE ADDR€SS

DOMESTIC REPRESENTATIVE

CRFA CORRESPONDENCE RECEIVED IN LAW OFF!CE

CURRENT CORRESPONDENCE INFOR\'ATION

010

009TEAS RESPONSE TO OFFICE ACÎION RECEIVEDTROA

008CEPE COMBINED EXAMINER'S AMENDIVENT/PRIORITY
ACTION ENTÊRED

007ALIE ASSIGNED TO LIF

006GEAN o NOTIFICATION OF EXAMINER S AMENDMENT/PRIORITY
ACTION E-MAILED

005F EXAMINER'S AMENDMÊNTi PRIORITY ACTION E-MAILÊDGEAP

004CPEA R EXAI\¡INERS AMENDMENT AND/OR PRIORITY ACTION

COMPLETED

003D ASSIGNÉD TO EXAMINERDOCK

002NWOS NEW APPLICATION OFFICE SUPPLIED DATA ENTERED

IN TRAIV

001NEW APPLICATION ENTERED IN TRAMNWAP

Patrick M. Bergin

PATRICK M. BERGIN
DAVIS & KUELTHAU, S.C.
111 E KILBOURN AVE STE 14OO

tvrLWAuKEE, W 53202-66',1 3

NONE

GFASB0l9270



SMARTBALAT{CE,

GFASBO,I927I



P1c iÕf 1S:¡ {ñè! S¿3i¡1

On$r Ì\ô- $iri 1 ilôa:a r!¡¡ ¡.i3lræ I 1 I

Response to Office Action

The table below presents the data as entered.

77864268SERIÄL NUMBER

LAW OFFICE I03LA\ry OFFICE ASSIGNED

MÀRl< SECTTON (no chûnge)

GOODS ÀND/OR S.ERVICES SECTION (030)(current)

030INTERNATIONAL CT,ASS

DESCRIPTION

qake mix, fiosting, cakes, frozen cakes, cookies, coffeel tea, hot chocolate' bread, rolls, crackers,

pretzels, chip¡,,snack Inixes, spices, snack bars

Sectioû I (b)FILING BASIS

GOODS AND/OR StrRVICES SECTION

030INTtrRN ATIONAL CLASS

TIìACKED Tf, xT DESCRIFTION

@ cake mìx. fiostins. câkes. 1Ìozen cakes. oookies' -coffee.

i"a. hot 
"ho"olat". 

br.ud, .ollr. aru"k"... o."t""I.. .o* ohir.. tnu"k.i*". .on*itainq otimarilu of

FINAL DESCRTPTION

cake mix, frosting, cakes, frozen cakes, cookies, coffee, tea, hot chocolate,

pretzels, com chils, snack mixes consisting primarily of craokers, prelze1s,
bread, rolls, crackers,

nuts and/or popped PoPcom,

spices, granola-based snack ba¡s

Section 1þ)FILING BÀSIS

GOODS AND/OR SERVICtrS SECTION (029){class added)

029

DESCRIPTION

pita chips, soy chips and yucca chips; snack mixes consisting

nuts, raisins and/or seeds; nitt and seed-based snack bars

primarily of processed ftuits, processed

Section I (b)

INTERN.ÀTIONAL CLASS

f,'II,ING BASIS

GFASBO19272



PAYMENT SECTION

1NUMBER OF CLASSES

325FDE PER CLASS

325TOTAL FEES DUE

SIGNATURE SECTION

/Patrick M. Bergin/DECI,ARAÎIÔN SIGÑATURN

Patriok M. BerginSIGNATORY'S NAME

Attomey of record, Wisconsin bar memberS¡GNATORY'S POSITION

041r612010DATE SIGNED

/Patriok M. Bergin/RDSPONSE SIGNATURE

Paüick M. BerginSIGNATORY'S NAMf,

Attomey of record, Wisconsin bar memberSIGNÂTORY'S POSITION

04,1612010DATE STGNtrD

YESAUTTIORIZED STCNATORY

FITNG NFORMATION SECTION

Fri Apr 16 14:54:50 EDT 2010SUBMIT DÀTE

usPTo/RoA-64. 132.66.1 64-2
0l 0041 6 145450232504-77864
268-460 483 42c5 6db229e8 86f
2484b7 I 9d3f85-DA -1 120-201

00416145009817751

TEAS STAM}

F_,C ijôú 1!5¡ iPsv :ir?odsl

¡Jiv1fì :\r aa:l ut¡i;ttf .Í4:iî/?111Ì

Response to Office Action
To the Commissioner for Trademarks:

Application serial no, 77864268 has been amended as follows:

CLASSIFICA,TION AND LIS,TING OF GOODS/SERVICES
Alplicant proposes to amend the following class of goods/services in the application:

Current: ilasi 030 for cake mix, frosting, cakes, frozen cakes, cookies, cofiee, tea, hot chocolate, bread,

rolls, crackers, pretzels, chips, snack mixes, spices, snack bars

Original Filing Basis:

GFASBOI9273



Fiiing Basis: Section 1.(b), lntent to Use: The applioant has a bona fide intention to Ùse or use through

the afpticant's related company or licensee the. mark in commerce on or in connection witb the identified

goods and/o.r sewicqs as ofthe filing date ofthe application, (15 U'S'C, Section 1051O)'

Proposed:
Tracked Text DescrÞtion:

cake mix' liosting' cakes' fiozen

câkes. cookies. coffee. tea. hot chocolate. bread, lolls. srackeß. Pretzels. com chiDs" snack mixes

consisting pii-arilv of c.ackers. pretzels. nuts and/ot poppcd oopcotx' spices' grunola-based sttack bars

class 030 for cake mix, frosting, oakes, ftozen oakes, cookies, coffee, tea, hot chocotate, bread, rolls,

øackers, prelzels, corn chipS, snack mixes consisting prinarily of craokers, p¡etzels, nuts and/or popped

popcom, spices, granola-based snack bars

iriûng nasis: Sec-tion 1(b), Intent to Use: The applicant has a bona fide intention to use ü ùse thlough

the a;plicant's related gompany or licensee ths mark in conrmerce on or in co11nectio¡ with the identified

goods and/or services as oithe.filiog date ofthe applicæion. (15 U.S.C. Section 1051(b)).

Applicant hereby adds the following class of goods/services-to the ápplicâtion:

Nãw: Class 029 flr pita chips, soy chips ard yuica chips; snack mixes consisting primarily ofprocessed

fruits, processed nuts, raisins and/or seed$; nut and seed-based snack bars

riiini lasis: Section 1(b), lntent to use: The applicant has a bona fide iûtention to use or use thrcugh

the aiplicant's related company or licensee the mark in commefoê oî or in connection with the identified

goods'and/or services as oitné f¡[ng date ofthe application. (15 U,S,C. Section 1051(b)).

FEE(S)
Fee(s) ín the amount of $325 is beiùg submitted

SIGNATURE(S)
Declar:ation Signature
tf the applicaritis seeking registration under Section 1(b) and/or Section'14 of the T¡ademark Act, the

ap¡ticanì has naA a bonald; intention to use or use through the applicanfs related company or.licensee

thË ma¡k in comme¡ce on or in connection with the identified goods and./or services as ofthe filing date of

the apflication. 3? C.F.R. Secs. 2.34(aX2Xi); 2,3a (aX3Xi); and 2 3a(aXa)6i); and/or the applicant has

had a bona frde intention to exercise legitimate colltrol over the use ofthe mark in conrmerce by its

members. 37 C.F. R, Sec.2,44. tf the alphcant is seeking.registration under Section 1(a) of the Trademark

i\ct, the mark was in use in comtnerce òn or in connection with the goods and'/or serviceslisted_in the

uppii*tioo u. ofthe ¿ìpplication filing date or as ofthe date of any subnitted âllegation ofuse,.37 C.F.R'

Secs. Z.3a(a)(1)(i); anÚor the applicant has exercised legitimate control over the use oft¡e rnark in

"o-m"r"e'ty 
iir Á"nbers. 3T C¡.n. Sec. z++. The undersigned, bei:rg hereby wamed that willful false

stateÍìônts uod th" lik".o -ude are punishable by fine or imprisonment, or both, under 18 U'S'C

Sectiont00l, and that such wiltful false statements m¿yjeopardize the validity ofthe applicationor any

."..rtting ,"gi.trution, declares that he/she is properly authorized to execute this application on behalf of

ine appiicaít; nysheielieves the applicant to be the owne¡ ofthe Aademarvservice mâ.rk sought to be

,egisiËre<I, or, ifthe apptication is béing filed under 15 
_U.1.9. 

Sectionl05l(b), he/she believes applicant to

bJentitleá tO use such mark in commeice; to the best ofhis/her knowledge and beliefno other person,

firn! corpofation, or association has the right to use the mark in commerce, either in the identical form

thereofor in such ne'. fesemblarce theret; as to be likely, when used on or in connection with the

goods/services of such other person, to cause confusion, orto cause rnistake, orlo deceíve; that ifthe

ãriginal application was submitted unsigned, that all statements in the original application and this

GFASBOI9274



Response Signature
Signâtüe: /PatrickM. Bergin/ Dare: 04116/2010

Signatory's Name: Patrick M. Bergin

Signatory's Position: Attomey of record, Wisconsin bar member

The signatory has confimed that he/she is ar attomey who is a nember in good statding of the bar of the

highesì court ofa U.S. state, which includes the District of Columbia, Puerto Rico, and other federal

tefotories and possessions; and he/she is cunently the applicant's attomey or an associate thereof; and to

the best ofhis/Ler knowledge, if prior to hisÀer appointmetrt anothsr U.S, attomey or a Canadian

attomey/agent not cureûtly associated with his/her company/firm Feviously represented the applicant in

uris -atte.: (1) the applicant has filed or is concurrently filing a signed revocation ofor substitute power

of attomey with the ÙSpfO; (2) the USPTO has granted the request ofthe prior represontative to

wirh&a\il;(3) the applicant has filed a power of attomey appointing him/her in this matter; or (a) 
1he

applicantls appointËá U.S. utto-"y or Canadian attorney/ageût has filed a power of attomey appointing

him,/her as an associate attorney in this mâtter'

submission made ofthe declaration signet's knowledge are true; and all statements in the original

application and this submission made on information and belief are believed to be tue'

Signatüe: /PatrickM. Bergin/ Date:04/1612010

Signatory's Name: Patrick M. Bergin
Signatory's Position: Attomey of record, Wisconsin bar member

RAM Sale Number: I 120

RAM Accourting Dùtei O4ll9/2010

Serial Number: 1 7 864268
lntemet Tmnsmission Date: Fri Apr 16 14:54:50 EDT 2010

TEAS Stamp: USPTO/ROA-64. 132.66 164-2010041614545023

25 0 4 -7 7 564268 - 460483 42c 5 6 db229e8 8 6f 2484b

71 9d3f8s-DA-1 1 20-201 004 l6 14500981 775 I

GFASBO19275



RAMSALENUMBER: 1120

RAM ACCOUNTING DATE: 201 0041 9

INTERNET TRANSMISSION DATE:

2010t04t16

Description

New App

Trarsaction Fee

2010t04fi6 325

Fee
Code

7001

Date

SERIAL NUMBER:

77t864268

325

Number Of
Classes

Total Fees

Paid

GFASBO19276



SERIAL NUMBER

REG NUMBÊR

RÉGISTER

: INTL REG #

TM ATTORNÉY

RUN DATE

PUB DATE

] STATUS

STAÍUS DATE

LIIERAL MARK ELEMÉNT

DATE ABANDONED

SECTION 8

sEcTtoN 15

RENEWAL FILED

FILED SAS,S

i1(a)

1 (b)

i 448

: No BAsrs

STANDARD CHARACTER MARK

OVtrRVIEW

PU3 INFORJUATION

FILING BASTS

1 1/03/2009FILING DATE77AM26A

N/AREG DATE0000000

MARK TYPE TRADE¡/IARKPRINCIPAL

f¡/AN/A INTL REG DATE

103MACIOL, GENÊ V .' L.O. ASSIGNEO

oz1gm10

NIA

656.EXAMINER S AMENDMENT/PRIORITY ACTION ¡ilAILED

oa16t20'lo

DATE CANCELLEO l.t/AN/A

SMART BALANCE

NOSECTION 2F IN PARTsEcïroN 2F NO

NOSECTION 8 IN PARTNO

N/ARËPUB 12CNO

N/ARENEWAL OATENO

N/ADATE AMËND REG

AMENDÉD BASISCURRENT BASIS

NONO 1 (a)NO 1 (a)

NOYES 1 (b)YES I (b)

NONO 44ÐNO 44D444

44E NO448 NONO

NO66A NO 664

NONO NO BASIS

YES

SMART BALANCE

T
SMÑE@

LITERAL MARK ELÊMENT

MARK DATA

GFASB0l9277



MARK DRAWING CODE

PARTY TYPE

NAME

ADDRESS

' ÊNT|W

CITIZENSHIP

i INTERNATIONAL CLASS

ÞESCRIPTION TEXT

CHANGE IN REGISTRATION

DATE

o2t17 nolQ

o2t16t2010

o2t14t2010

o2to8no10

02t16t20'l

4.STANDARD CHARACTER MARK

CURRf,NT O\ryNER INFORMATION

GOODS AND SERVTCES

GOODS AND SERVICES CLASSIFICATION

PROSECUTION HISTORY

NÊW APPLICAT¡ON OFFICE SUPPLIED DATA ENTERED oo2

COLOR DRAWING FLAG NO

I O.ORiGINAL APPLICANT

GFA Brands, lnc.

Suite 260
115 W. Century Rd.
Paramus, NJ 07652

O3-CORPORATION

Delaware

030

cake mix, trosting, cakes, frozen cakes, cookies, coffee, tea,

hot chocolate, bread, rolls, crackers, pretzels, chips" snack
mixes, spices, snack bars

G.ACTIVEFIRST USE
IN
COMMERCE
DATE

NONE CLASS
STATUS

INTERNATIONAL
CLASS

030 FIRST USE
DATE

NONE

MISCDLLANEOUS TNFORMATION/STATEMENTS

NO

2952127OWNER OF US REG NOS

ENT NUMOESCRIPTIONENf CD ENT
TYPE

008COMBTNED EXAMINERS AMENDMENT/PRIORITY
ACTION ENTERED

CEPE

007ASSIGNED TO LIEo2t16t2ô10 ALIE

006o NOTIFICATION OF EXAIVINER:S AMÉNDMENT/PRIORITY
ACTION E-MAILED

GEAN

005EXAI\4lNER'S AMEND¡ilENTi PRIORIÍY ACTION E-MAILEDGEAP F

004CPEA R EXAIVIINERS AMENDMENT AND/OR PRIORITY ACTION
COIVPLETED

003D ASSIGNED TO EXAMINERDOCK

11|10POO9 NWOS

GFASB019278



i 11106/2009

ATTORNEY

CORRESPONDENCE ADDRESS

DOMESTIC REPRESENTATIVE

IN TRAM

CURRENT CORR-ESPONDENCE TNFOR-iVÀTION

001NEW APPLICATION ENTERED IN TRAM

Paûick M. Berg¡n

PATRICK M. BERGIN
DAVIS & KUELTHAU, S.C.
111 E KILBOURN AVE STE 14OO

MTLWAUKEE, W 53202.6613

NONE

GFASB019279



SMART BALAI{CE

GFASB0l9280



To:

Subject:

Sent:

Sent As:

Attachments:

CFA Brands, Jnc. (nbersinlAdkattomevs.com)

U,S. TRADEMARK APPLICATON NO. 7?864268 - SMART BALANCE
- 33616.96460

2l1612010 3:38:24 PM

ECOMl03@USPTO.GOV

UNITED STA,TES PATENT AND TRADEMARI(OFFICE

SÐRIAL NO: 77/864268

MARK: SMART BALANCE

CORR.ESPONDENT ADDRESS :

PATRICKM, B'ERGIN
DAVIS & KIJELTITAU, S,C.

111 E K]LBOURN AVE STE I4OO

MILWAUKEE, WT 53202-661 3

*77864268*

RESPOND TO THIS ACTION:
http://rvww,uspto'qov/teas/e'f EASpaseD.htm

GE¡IERAL TRADEMARK INFORMÀTION:
http://www,uspto.sovlm¡in,/trademâ rks.htm

APPLICANT: GFABrands,Inc,

CORRESPONDENT'S
REFERENCE/DOCKET NO:

33616.96460
CORRESPONDENT E.MAIL ADDRESS:

pbergiu@dkattomeys.com

EXAMINER'S AMENDMENT/PRIORITY ACTION

TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO TI{IS

OFFICE ACTION WITFIIN 6 MONTHS OF THE ISSUE/MAILING DATE.

ISSUE/MAILING D AT E: 2l 16 I2Ol0

EXAMINERIS AMENDMDNT

OFFICE SEARCII: The ex¿miring attomey has searched the Office records and has found no similar

registered or pending mark which would bar registration under T¡adema¡k Act section 2(d), 15 U'S.C'

Section i052(d). TMEP section 704.02.

AMENDMENT: In acco¡dance with the authorization granted by Patrick Bergin on February 16, 2010,
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the application has been AMENDED as indicated below. Please advise the undersigned immediately if
there is an objection to the amendment. Otherwise, no response is necessary. TMEP $707.

If the idcntification of goods or services has becn amended, please note that any futurc amendments must
be in accordance wirh 37 C.F.R. 2.71(a); TMEP section 1402.07(e).

CLAIM OF' PRIOR O\ NERSHIP _ CORRECTION

Applicant is owner of U.S. Registration No. 2952127 and others.

Notc: Applicant's claim ofunrelated U.S. Registration Nos. 2200663 and 2276285 shall remain a part of
tbe application record.

PRIORITY ACTION

The following issues were discussed.with thc person listed abovc.

IDENTIFICATION OF GOODS

Theidentificationofgoodsisunacceptablebecauseitisindefinite.,9e¿TMEP$1402.01.

In particular, Applicant must identiÛ the type of"chips", and primary ingredients in the "snack rnixes"
and "snack bars." As stated, more than ûne intemational class may be implicated.

For Applicant's convenience, all indefinite terms and phrases, iricluding suggestions by the examining
attome¡ have been highlighted.

For assistance with identifying zind classifying goods and/o¡ services in trademark applications, please see

the onlibe seaichable Mamtal ofAcceptable ldentiJìcalions ofGoods and Senices at

http://tcssz.uspto.qov/netahtmVtidrìr.html S¿e TMEP $ 1402.04.

Applicant nray adopt one of the following identification ofgoods, ifaccurate:
Intemational class 29 - pita chips, soy chips and yuccâ chips; snack mixes consisting primarily ofi

[indicate principal ingredients, e,g. processed fruits, processed nuls and/or raisons]; snack mixes

consisting primarily of [indicafe principal ingredients, e,g. dehydrated fruit and processed nutsl;
nut ând seed-bâsed snack bars.
Or
lnternational class 30 - cake mix, frosting, cakes, frozen cakes, cookies, eoffee, tea, hot chocolate, bread,

rolls, crackers; pretzels, corn chips, snack mixes consisting primarily of [indicate principal
ingredients, e.g. crackers, pretzels, candied nuts and/ûr popped popcorril, spices, granola-bâsed
snack bars.

Although identifìcations ofgoods nray be amended to clarify or limiL the goods, adding to or broadening

thescopeoftlregoodsisnotpermitted.3TC.F.R.$2.71(a);seeTMEP$$1402.06etseq.,1402.07.
Therefore, applicant may not amend the identiflcation to include goods that are not within the scope ofthe
goods set forth in the present identification.

MULTTPLE CLASS APPLICATION
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Applicant may choose to adopt more than one identification listed above ând procsed as a multi-clâss

application.

lf âpplicant prosecutes this application as a combined, or multþle-class application, then applicant must

oornply with each ofthe following for those goods based on an intent to use the mark under Trademark

Act Sectior l(b):

(l) Applicant must listthe goods and/or services by intemational class; and

(2) Applioant must submit a filing fee for each intemational class ofgoo.ds a¡d/or services

not covered b)¡ the fee already paid (current fee infonnation should be confi¡med at

http://www.usoto. gov).

S¿e l5 u.S.C. $$10s1(b), tt12,1126(e);37 C.F,R. $$2 3a(aX2)-(3),2.86(a); rMEP $$1403.01'
1403.02(c);

FEE TNFORMATION

The filing fee for adding classes to an application is as follows:

(l) $325 per olass, when the fees are submitted with a response filed online via the

Tradenark Electroûic Application System (TEAS) at http://m w'usDto'qov/teayindex html:

or

(2) $375 per class, when the fees are submitted with a paper response

37 c.F.R. $2.6(aXlXi)-(aXl)(ii); rMEP $$810, laOl,02(c).

RESPONSE GUIDELINES

There is nO rèqgired format or form f6r responding to an Office aotion; however, applicant must ex?licítly

address each råfusal and/or requirement raised in this Office action. If a refusal has issued, applicant may

wish to argue against the refûsal, i .e. , submit arguments and/or evidence as to why the reflisal should be

withdrawn and the mark should register. To respond to requhements, applicant should set forth in writing

the require¿. changes or statements and request that the Offrce enter them irlto the application record.

The response must be signed by the individual applicant o¡ someone with legal authority to bindcjuristic

appliçant(e.g.,acorporateofficero¡gsreralpartner).,See37C'F.R.$$2.62(b)'2'193(eX2XÐ;TM¡P
$$611..03(b), 611.06 et seq.,712.01. lnthe case ofjoint applicants, all nrust sign' 37CF'R'

çã.fC¡(")i2xiÐ;TMEe $61 1.06(a). tn addition, the proper signatory must personallV 
1en lf-personally

ónter hisihá electronic signature. S¿e 37 C'F.R. $2.193(¿), (eX2Xii); TMEP $$611 01O)' 611'02'

The Offíce ¡ecomrnends applìcaûts ¡se the Trademark Electronic Application System (TEAS) to respond

to Office actions online at httD://$ü rv.usDto.qov/teaú lf applicant responds on paper via

regular mail, the response should include the title "Response to office Actio!" and the following

inãormation: (1) the name and law office number of tlle examining attomey, (2) the serial number and

filìng date oftlá application, (3) the date ofissuance ofthis Ofrrce action, (4) applicant's name, address,

teleihone numbq and e-mail address (if applicabte), and (5) the mark 37 C.F.R $2 19aþ)(t); TMer

$302.03(a):
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'RESPOND TO TIITS ÄCTION: Applicatrt should file a response to this Office àction online using the

fonn at httÐ:/ ,çnr¿w.uspto.sov/teâs/eTEAspâseD.htrn, waiting 48-72 houn if applicant received

notification of the office action via e -mail, Fo¡ technical assistance with the form, pleæe e-mail

TËAS@¡snto.gow Fot (uestions about the Office action itself; piease coûtàct the assigned examining

attomey, Do not respond to this ofÏìce action by e-mail; the usPTo does not aecept e.mailed

responses.

If responding by paper mail, please include the following information: the application serial number, the

mark, the filing date and tlìe name, title/position, telephorie number and e-mail address ofthe person

signing the response. Please use the following âddress: Commissio¡er for Trademarks, P.O, Box 1451'

Alexandria, VA 223 13 -1 45 L

STÄTUS CHECK: Check the stâtus of the application at least once every six montbs from the initial

filing date using the USPTO Trademark Applications and Registrations Retrieval (TARR) oûline system

at http://tan.uspto.goV. When conducting a¡ online status check, print and maintain a copy of the

complete T,{RR süeen. lfthe status of your application hâs not charìged for more than six inonths, pleâse

cof,tact the assigned exanrining attomey.

Ifthe applicant has any questions or needs assistance in responding to tbis Office action, please telephone

lhe assigoed examining anomey.

tv.J.l
Gene V.J. Maciol, II
Trâdemark Attomey Advisor
Law Office 103

571 272 9280
571273 9280flax
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To:

Subject:

GFA Brands, Inc. (úge¡S@dþ¡to¡ggt[Som)

U.S. TRADEMARK APPLICATION NO, 77864268 - SMART BALANCE
- 336t6.96460

2/1612010 3:38:27 PM

ECOMr03@USPTO.GOV

Sent:

Sent As:

Attachments:

IMPORTANT NOTICE REGARDING YOUR TRADEMARK
APPLICATION

Your trademark application (serial No. 77864268) has been reviewed. The

examining attorney assigned by the united states Patent and Trademark office
(4USPTO') has written a letter (an "Office action") on 211612010 to which you

must respond (untess the office letter specifi.caþ states thqt no response is requíreil).

Please follow these steps:

1. Read the Office letter by clícking on this link
httn://tmOortal,usnto.eov/externaVportal/tow?DDA=Y&seriat number:77864268&doc tr-De=EAP&r

õ[ go to' httÞJ/tmportal.usplo,qov/external/portal/tow and enter your serial number to access the

Offrce letter, Ifyou have difficuþ accessing the Office letter, contact XDB(@q!E!q!ggJ¿..

PLEÀSE NOTE: The Offìce letter may not be irnmediately available but will be viewable \ryithin 24

hours oftbis e-mail notification.

2. contacl the examining attom€y who reviewed your application if you have any questions about the

content of the OfÏice letter (contact iûformation appears at thc end thereoÐ.

3, Respond within 6 months, calculated from 211612010 (or sooner if specifed in t:he Oflìce letter), using

the Tr¿demark Electronic Application Systern (TEAS) ResDonse to Oflice Action &f!q. If you have

difficuþ using TEAS, contâct lEAgI@ggpþggy..

ALERT:

!-ailure to fite any requirêd response by the applicable deadline will result in the ABANDONMENT
(loss) of your application.

Do NOT hit ..Reply:' to this e-mail notification, or otherwise attempt to e'mâil your response, as the

USPTO does NOT accept e'mailed responses.
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¡.i'* USeTCMACIOL *.{'r.

# Totd Dead

Marks Mârks

Live

Viewed

Docs

0

0

0

0

0

25

Live

Viewed

Imâger

0

0

0

0

0

20

Status/

Search

Durâfion

0:01

0:01

0:01

0:04

0:02

0:01

Se¡¡ch

*smart* þi,til
*sm¡t* [bi,ti]
*bal* lbi,ti]
*l 

{v} n{"cxsz"} *[bi,ti]

*bal$ {v} n {'cxsz '} * Þi'til
(l 2) and ((3 and 4) 5)

ot 23994

02 13

03 36193

04 20799

05 39t7

06 33

N/A

N/A

N/A

N/A

N/A
I

Session started Z9l2010 l0;47:09 AM

Session finished ?9/2010 l0:51:13 AM

Total search du¡ation 0 minutes l0 seconds

Session duration 4 minùtes 4 secoods

Defaut NEAR limiFlADJ limiFl

Sent to TICRS as Se¡i¿l Number: 77864268
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F: c i.lrfr nì ¡ lir.v lr!:.rej
o¡18 ñ¿. ¡tr,t_. :-accî {f¡i 1? j 1;ã ì t)

Trademark/Service Mark Application, Principal Register

Serial Number: 77864268
Filing Dâte: 11/03/2009

The tabte below presents the data as entered.

GOODS AND/OR SERVICES AND BASIS IN$OILVIATION

SERIÀL NUMBER 77864268

MARKINFORMATION

SMARTBAIANCE*MARK

YESSTANDARD CIIARACTERS

YESUSPTO-GENERATED IMÄGE

SMARTBALANCELITERAL ELE1VTDIIT

The mark consists of standard oharaoters,

without claim to any particular font, style,
size, or color.

MARK STATEMENT

PrincipalREGISTER

APPLICANT INFORMATION

GFA Brands, Inc.*OWNDR OF MARI(

Suite 260INTERNAL ADDRESS

I l5 W. Century Rd,*STREET

Paramus*CITY

New Jerseygtequbed for U.S. ¡pplica¡ts)
*STÀTf,

United StatesCOUNTRY

076s2
*ZÞIPOSTAL CODD
(Rcquired for U.S. applic¡nts only)

LBGAL ENTITY TNFORMATTON

corporationTY?I1

Delawa¡eSTATI/COUNTRY OF INCORPORÂTION

INTERNATIONAI, CI,ÀSS 030
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*IDENTIFICATION

cäke mix, frosting, cakes, ftozen cakes,

cookies, coffcc, tea, hot chocolate, bread,

¡olls, crackcrs, pretzcls, chips, snack mixcç,
spices. snack bars

FILINC BASIS sEcTìoN 1(b)

ÄDDITIONAL STATEMENTS SECTION

FRIOR REGISTRATION(S)
The applicant claims ownership of U,S,

Registration N umb e\s) 2200 663, 227 6285,
2952127 , utd orhers.

ATTORNÐY INFORMATION

NAME Pahick M, Bergin

ATTORNEY DOCKET NUMBER 33616.96460

FIRM NAME Davis & Kuelthau, s.c.

INTERNAL ADDRESS Suite 1400

STREET I l1 E. Kilbourn Ave.

CITY Milwaukee

STATE Wisconsin

COUNfRY United States

ZFIPOST,ÀL CODE 53202

PI'IONE 4t 4-2i5 -7 s63

FAX 4t 4-278-37 63

EMAIL ADDRXSS pbergin@dkattomeys, com

AUTHORIZED TO COMMUNICATE VIA EM.ÀIL Yes

OTHER APPOINTED ATTORNEY Joseph S. Heino

CORRDSPONDENCE INFORMATION

NAME Patrick M. Beigin

FIRM NAM¡ Davis & Kuelthau, s.c.

INTERNAL ADDRESS Suite 1400

STREBT 1 I I E. Kilbou¡n Ave.

CITY Milwaukee

STATE Wisconsin

COUNTRY United States
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ZIPIPOSTAL CODE 53202

PHONE 414-225-7563

FAX 414-278-3163

pbergin@dkattomeys. conrf,MAIL ADDRESS

AUTHORIZED TO COMMUNICÂTE VIA EMAIL Yes

FEtr INFORMATION

1NUMBÍ:R OF CLASSES

FEE IER CI-ASS 325

*TOTAL FtrE DUE 325

*TOTAL Tf,E PAID 325

SIGNATURE INFORMATION

SIGNÀTURE /Patrick M. Bergin/

SIGNATORY'S NAME Patrick M. Bergin

Attomey of record, 'iy'isconsin bar membetSIGNATORY'S POSITION

DATE SIGNED 11t03t2009
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PTr] ¡¡¡& la?ð inrrs.?0¿rt
Ol¡û Nr. ¿ê51 ¡r4C$ i!::¡ì l2i31r-lr:1J

Trademark/Service Mark Application, Pr:incipal Register

Serial Number: 17 864268

To the commissioner for tr"u"Iul'.*tålte: 
11/03/200e

MARK: SMART BALANCE (Standard Characters, see mark)
The literal element of the mark consists of SMART BALANCE.
The mark consists of standard characters; without claim to any particular font, style, size, or color

The applicant, GFA Brands,Inc., a corporation of Delaware, having àn address of
Suite 260,
I 15 W. Cenlury Rd.
Paramus, New Jersey 0V652
United Statês

æquests registration ofthe trademark/service mark identified above in the United States Pâtent and
Trademark Office on the Principal Register established by the Aot of July 5, 1946 (15 U.S.C. Section l05l
et seq.). as amended, for the following:

International Clæs 030: cake mix, frosting, cakes, frozen cakes, cookies, coffee, tea, hot chocolate,
bread, rolls, craokers, pretzels, chips, snack mixes, spices, snack bars
lntent to Use: The âpþlicânt has a bona fide intention to use or use through the applicant's related company
o¡ licensee the ma¡k in conrnerce on or in cormection with the identified goods and/or services. (15

U.S.C. Section l05l (b).

The applicant claims omership of U.S. Registoation Number(s) 2200663 , 2276285, 2952127, and otheß.

The applicântls current Attorney Infomation:
Patick M. Bergin and Joseph S. Heino of Davis & Kuelthau, s,c.

Suite 1400
I I I E. Kilbo¡m Ave.
Milwaukee, Wisconsin 53202
United States

The attomey dockelreference number is 33616.96460.

The applicant's current Co¡respondence Information:

Patrick M. Bergín

Davis & Kuelthau, s.c.

Suite 1400
I I I E. Kilbourn Ave.

Milwaukee, Wisconsi¡ 53202
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414-225-7 563(phone'¡

414-278-37 $$ax)
pbergin@dkattomeys.com (authorized)

A fee payment in the âmount of$325 has been submitted with the application, representing payment for I
class(es)' 

Decrarârion

The undersigned, being hereby wamed that willñ¡l false statements and thê like so made are punishable by

fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful falso statements, and

the like, may jeopardize the validity ofthe application or any resulting registration, declares ttrat he/she is

properiy authorized to execute this application on behalf ofthe applicant; he/she believes the applicant to

be the owner of the trademark/service mark sought to be registered, or, if the application is being filed

under l5 U.S.C. Section 1051þ), he/she believes appiica.nt to be entitl€d to use such mark in commerce;

to the best ofhis/her knowledge and beliefno other person, firm, corpolatiot, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to

be likely, when used on or in connectioû with the goods/services of sùoh oth€r percon, to cause confusion,

or tO cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and

that all statemsnts made on information and belief are believed to be true.

Signature: /Patrick M. Bergin/ Date Signed: Ill03/2009
Signatory's Name: Patrick M, Bergin .

Signatory's Position: Attomey of recüd, Vy'isconsin bar member

RAM Sale Number: 4732
RAM Accounting Dàtei 11/0412009

Serial Number: 7 7 864268
Intemet Transmission Date: Tue Nov 03 18:4I: 17 EST 2009

TEAS Stâmp: U SPTO/BAS-64. I 32.66.1 64-2009 1 103 I 84 I I 708

3 4 50 -7 7 864268 - 4604226 d44fr ddeel 4d997 7 1 c8

b65fbec-D A-47 32-2009 I I 03 I 83049093932
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SMART BALAhTCE
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Int. Cl.: 29

Prior U.S. Cl.: 46 Reg. No. 2,200,663

United Ststes Patent and Trademark Offïce ned"t"'*do"t'zz'tee¡

TRÄDEMARK
PRINCIPAL REGISTER

SMART BALANCE

CFA BRANDS, INC. (OHIO CORPORÀTION)
21I KNICKENBOCKER ROAD
P.O, BOX 397
CRESSKILI4 NJ 07626039

FoR' BUTfER SUBSITruTBS' CHEBSE'
I,,oWFAT AND NONFAT CHEESE SUBSTI-
TUTES. MARCARINE, LOWFAT ÀND
NoNRÁr MARcARINE suBsrITUTEs,
SHORTENINO, ÍJOWFAT AND ÑoNFAT

SHORTEN¡NO, SNACK FOOD DIPS AND VEG'
ETABLB OII"S, IN CLASS 29 (U.S. CL 4q.

F'IRST USE lG{-1996; IN COMMERCE
1(+199ó.

sN ?5-9?7,525, FILBD ?-l-1996.

MONTIA O. GIVBNS, EXAMTNINc ATTOR'
NEY

Opposition Nos. 91196954 and 91197748 
BALANCE BAR COMPANY v. GFA BRANDS, INC. 

Offered by Applicant GFA Brands, Inc.



Generãt€d on: This paqe was qênerated by TSDR on 2014-07¡ 1 16i00:02 EDÏ

M¡rk: SI¡ART BALANCE

US Seria¡Numlrer:

US Registration Numbêr:

Reg¡st€r:

Mârk Typê:

Stalus:

Stâtus Dåte:

Publ:c¿tion Dâle:

75977525

2200663

Principãl

fhe regist åtion has b6en reñewed.

May 09,2009

Sep. 16, 1997

Appl¡cat¡on F¡l¡ng Dålê: Jul.01, 1996

R€gistrâtion Dåte: Oct.27, 1gg8

Not¡cê otAllowênco Dåte: Dec.09, 1997

Mark Information

Mark Liteml Elements: S|\4ART BÀLANCE

Standard Châracte.Cla¡m: No

Mark Drawins Type: I - TYPESET WORD(S) /LEI.rER(S) /NUMBER(S)

Related Information

lnternat¡onål RÊs¡stration 1176826
Númbè.:

lnternat¡orìal 40037907/1 1 76826
Applicãtlû¡(s)

/Rosistration(s) Based ort
lhis Properly:

Claimed Ownersh¡p ofUS 75127811
Rê9¡strations:

Ch¡ld Of: 75127811

Goods and Services

Noie: The lo lowiìg symbols irdicat€ lhal the rcgistrant/owoer hâs anìended lhe goods./se¡vices:

. B¡¿ôkets [..] indicâte deleted goodslseruicês;

. Doubl¡' parenthesis ((..)) idenilfy sny goodsrtoMces not claimed ìn ¿ Secliôn 15 affìdâvit of inconteslability; and

. Asterlsks'.-'identily addilional (ñew) wordiñg ìn lhe goods/seruices.

For: þutier subst¡tutes, cheesê, towfat lâod nonfâl lchoess Isubstitules,I margårin6, olvfat and nonfât margarine substitutes, i
sho¡iGdng, lowfat and nonfâl shortBning, Iinack food dips] and vegelable oils

lnternåtionalclas3(es):o2g-PrìmåryClass u.S Class(as): 046

Class Status: AcTlvE

Basìs: 1(â)

F¡rst U$: gcl. 1996 Usê lñ Commêrcê: Ocl 1996

Basis lCase l-evell

Currenily Use: Yes

Cufrently llu: No

Currenlly 44D: No

Gurrently 44E: Nô

Currently 664: No

Curêñtly No Basis: No

FIled ITU: Yes

F¡led rl4D: No

Filed ul4Ei No

Filed 664: No

Cùrrent Ownerfs) Information



Ov¡nêr Name: GFA BRANDS, ¡NC.

ownêrAddross: 115 West cenlury Road
Suite 260
Parånus. NEW JERSEY 07652
UNITED STAT:S

Legãl Enllty lype: CORPORATION Stale or Couñlry whêre DELAWARE
O.gân¡zed:

Attornev/Correspondence Information

Attornoy Namê; Lârry H. lronca

Attorñêy Primary Ema¡l dockel@hollãndhart-com
Addrèss:

Corfespoñdent Larry H. ftonco
Nâmå/ftldr€ãs: Hollând & Hart LLP

P.O. Box 8749
Attnr 

-Irãdemark Docketing
Denver, COLoRADO 80201
UNITED STAIES

Phone: (303)473-2873

Corlespond€nt e-mall: dockel@hollandhad.com

Attorney of Rocord

Corrêspondent

Alto¡ney Ema¡l Yês

Fâx: l3o3J 473-2720

Correspondonte-n:âll Yos
Author¡zed:

Prosecution Historv

Data

May 21,2014
May 21,2014
Nov. 15, 2013

Nov. 15,2013

Jul.17,2013
Jun. 19,2013

Mar. 15,2012
Mar. 15,2012
Nov. 18,2009

Nov. 11, 2009

May 09,2009

May 09, 2009

Apr. 27, 2009

Ap;. 24,2009

Nov. 07, 2007

Aug. 02,2007

Jun,06,2007
Jun.06,2007
Jun.06,2007
May 23,2OO7

Jan. 07,2OO4

Oct. 29, 2003

Oct. 29, 2003

Oct. 27, 1998

Aug. 27, 1998

Jul.29,'1998

Jun. 26, 1998

Descrlpt¡on

ATTORNEY RÊVOKED AND/OR APPOINTED

TEAS REVOKE/APPOINT AÎTORNEY RECE¡VED

APPLICANT/CORRESPONDENCE CHANGES (NON-RESPONSIVE) ENfERED

TEAS CHANGE OF OWNER ADDRESS RECEIVED

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY

TEAS CHANGE OF CORRESPONDENCE RECEIVËD

APPLICAN-Í/CORRESPONDENCE CHANGES (NON-RESPONSIVE) ENTERED

TÉAS CHANGE OF OWNER ADDRESS RECEIVEÞ

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY

ASSIGNMENT OF OWNERSHIP NOT UPDATEÐ AUTOMATICALLY

REGISTERED AND RENEWED (FIRST RENEWAL - I O YRS)

REGISTERED - SEC. 8 (1o-YR) ACCEPTED/SEC. 9 GRANTED

ASSIGNED TO PARALEGAL

TEAS SECTION 8 & 9 RECEIVED

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY

CASE FILE IN TICRS

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOIVATICALLY

AUTOMATIC UPDATE OF ASSIGNMENT OF OWNERSHIP

REGTSTERED - SEC. I (6-YR) ACCEPTED & SEC. 15 ACK.

REGTSTERED - SEC. 8 (6-YR) & SEC. 15 FILED

TEAS SECTION 8 & 15 RECEIVED

REGISTERED-PRINCIPAL REGISTER

ALLOWED PRINCIPAL REGISTER. SOU ACCEPTED

sr¡rÊvent or usE pRocESSING co[/]PLETE

EXIÉNSION 1 GRANTED

Proceeding

88888

88888

69471

69471



May 07, 1998

May 07, 1998

Jun. 27, 1998

Dec. 09, 1997

Sep. 16, 1997

Aug. 15, 1997

Jul. 16, 1997

Jun. 18, 1997

Jan. 21, 1997

Jan. 15, '1997

Jan. 13, 1997

USE AMENDMENT FILED

EXTËNSION 'I FILED

DIVISIONAL PROCESSING COMPLETE

NOA iV]AILED - SOU REQUIRED FROM APPLICANT

PUBLISHED FOR OPPOSITION

NOTICE OF PUBLICATION

APPROVED FOR PUB - PRINCIPAL REGISTER

CORRESPONDENCE RECÊIVED IN LAW OFFICE

NON-FINAL ACTION MAILED

ASSIGNED TO EXAMINER

ASSIGNED TO EXAMINER

73343

70722

Maintenance FiHnes or Resistration Information

aftldavlt of Cont¡nued Sôctioñ 8 - ¡úcepted
Usê:

affidavil of Seclion 15 - Acceptêd
l¡contsslab;l¡ty:

Ren€wál Datê: oct. 27, 2008

TM Staffand f,ocation Information

Tlil Staff lnformat¡on . Nono

Fll6 Local¡on

CurrenlLoc¿tioñ: PoSTREGISTRATION Dãte ln Local¡on: May 09, 2009

Assiqnment Äbstract Of Title Information

Summary

Total Ass¡gdinenls: 13 Rog¡strânt: GFA Brands, lnc.

Convcyânce: ASSIGNS THE ENTIRE IN-ÍÊREST

ReeuFrâmê: ?9?99924

Dâle Recorded: Apf. 02, 2004

Supporting Documênts: assiqnment'lm-2a2ffi 874.Þdf

Correspondenl Name: ROPES & GRAY LLP

Corresponde¡l Add.êss: ERIN A.DUOAN, lP PARALEGAL
ONE ìNTERNATIONAL PLACÊ
BOSTON, MA 02l10

Ass¡gnor

Execution Oat€¡ ['lâ¡. 31,2004

Stale or Couñtry wher€ OHIO
Organlte.l:

Pagês: 6

Name: 9Ê^!EAIPS,]!ç'
Legå¡ Entity Typ€: CORPORATION

Namo: GFA BRANDS, lNC.

Lêgal Ent¡ty 'fypo: CORPORATION Stâte or Counlry Whêre DELAWARE
Organ¡zed:

Address: 600 MONTGOI4ERY STREEI
cilo TSG4 t.P-, SUrrÊ 2900
SAN FRANCISCO, CALIFORNIA 94111

Coreapondent

Domsstlc RãÞr€sentâtlve - Not Found

Assldnment 2 of 13

Conveyance: SECURIfYÀGREEMENT

ReeuFrãmê: ?9Þ2ql!¿
Dále Reco¡ded: Apr. 0a, 2004

Supporting Documents: assiqñment-1m-2952-0'l67odf

Pagos: 35

Nàñe: GFA BRANDS. lNC. Execu¡¡on Date: Mat. 31, 2004



LegalEntlty Type: CORPORATION Stale or Couñtry Whele DËLAWARE
orgânlzed:

asslgnså

UNION BANK OF CALIFORNIA. N,A., P"S ADMINISTRAIìVË AGENT FORTHE LENDERS

NATIONAL BANK¡NG ASSOCIATION Stato or Country Wherê No Plãce Where Orcanized Found
organizsd:

445 SOUTH FIGUEROA STREET, 13IH STREE-T
ATTN: GARY KIRSHNER
LOS ANGELES, CALIFORNIA 90071

CorèsPondênl

P'LLSBURY WlNTHROP LLP

REX O. FRAZIER, ESQ.
725 SOUTH FIGUEROA S]RtEÏ, SUI-TE 28OO

LOS ANGELES. CALIFORN¡A 90017-5406

Legal Enf¡ty Type:

correspondenl Namo:

Corlespondenl Addross:

Convoyance: CHANGEOFADDRESS

ReeyFrâme: 2926/0149

Dalo Recordêd: Aug. 10, 2004

Supporfi;g Docurnenls: âssiqnmênt-tm-2926-O149.odf

Co¡¡espondenl Naño: ROPES e GRAY LLP

CoÍespondêñtAddress: JACOB E. COMER, ESO-
ONE IN'TERNATIONAL PLAGE
BOSTON, lllA 02110

Às3¡gnor

Execulion Date: Aug. 10, 2004

Ståle or Country Where DELAWARE
Orgãn¡zêd:

Ass¡gne€

Nañô: 6FA BRANDS. lNC.

Legal Ënt¡ty Type: CORPORATION

Namo: 9E4984!Þ9JN9-
Lesâl Ent¡ty Type: CORPORAÍION Slate or Country Where DELAWARË

Orgân¡zed:

Address: 211 KNICKERBOCKER ROAD
CRESSKILL, NEW JERSEY 07626

Cofióspondênt

Conveyance: RELEASE BY SECURED PARTY

ReeuFrâtnê: 3544/0352

Datê RecordGd; May 15,2OO7

Supporl¡ng Documênls: ¿ss¡qnmont-lrn-394-O352.Þdt

Nâme: UNION BANK OF CALIFORNIA N.A.

Legal Entity lyps: NATIONAL BANKING ASSOCIATIoN

Nåme: GFA BRANDS, lNC.

L€gâl Entity Type: CORPORATION

ABslgnor

Exêcution Date: May 14 2AO7

State or Counlry Wherô No Plac€ Wher6 OrgânÌzed Found
Organized:

Asslgneg

Pages:5

State or Countrywhêre DELAWARE
Oroan¡zed:

AddTESS: P,O. BOX 397 211 KNICKERBOCKER ROAD
CRESSKILL, NEW JERSEY 07626

Correspoñdent

correspondcnt Name: PATRICK M- BERGIN

Coæspondent Addrêss: 111 EAST KILBOURN AVENUE
SUITE 14OO

I\¡ILWAUKEE, WI 53202

5

Convoyance: FIRST LIEN INTELLECTUAL PROPERTY SECURITY AGREET\¡ENT

Reer/Frame: !0þ2&9Zq
Date Recorded: Nov. 01. 2007

Pagês: 12



Supporting Doclments: assiqnmenltm-3652-0879 Þdf

Name: Esg&qlÞlf l9!jg,J!q-
Losal Ent¡tyTypo: CORPORATION

Asslgnor

Exêcutlon Date: May 2t,2OO7

Stato or Country where No Placs Where Orcanized Found
Oroan¡zed:

Name: BOULDER SPICIALTY BRANDS, lNC.

Lesal Ent¡ty Type: CORPORATION

Exocut¡on Dâte: Mày 21,2007

Stât6 or Country Where No Place Where Orgânized Found
Orgân¡z€d:

Name: BANK OF A[,ER|CA. N.A.

Legal Entity lype: NATIONAL ASSOCIATION State or Country wh€re No Plâce where Organìzed Found
orgånlæd:

5TH FLOOR
SAN FRANC¡SCO, CALIFORNIA 94103

Ass¡gree

Correspond€nt

Correspondont Name: SUSAN REISS

Correspondent Addross: 599 LEXING-ION AVENUE
SHEARMAN & STERLING LLP
NEWYORK. NY 10022

Conveyance: SECOND LIEN INTELLECTUAL PROPERrySECURITYAGREÊMENT

Reêr/Frame: !05?&gql Pa$s: 12

DâleRêcordêd: Nov.01,2007

Suppoñing Documents: assiqnmenllm-3652-08g1.pdf

Namo: BSB ACOUISITION CO.,lNC.

Lesal Êntity lypê: CORPORATION

Asslgnor

Execution Dåtê: May 21,2407

Stato or Country wherê No Place Where organized Fou¡d
Orqan¡zed:

Nâr¡e: BoULDER SPEÇ|ALÌY BRANDS, lNC.

Legâl Ent¡ly Type: CORPORATION

Executlon Datê: May 21,2007

State or Country Whcre No Placo Where Orgânized Fou¡d
Organ¡2sd:

Ass¡gnoe

Nam€: BANK OFAMERIoA, N.A.

Logal Entity Type: NATIONAL AsSoctATlON Stôte or Couñtry Wherê No Place Whe¡e Olganiz€d Found
Organized:

5TH FLOOR
SAN FRANCISCO, CALIFORNIA 94103

Coro3pondênt

Corespondent t{ôÌ¡ei SUSAN REISS

Correspondent Addr6s: 599 LEXINGION AVENUE
SHEARMAN & SIERLING LLP
NEW YORK, NY 10022

Not Found

Convêyance: REIEASE OF FIRSÍ LIEN INTELLECTUAL PROPERTY SECURITY AGREEIVENT

Reer/Frame: 1999492¿ Pases: 11

Date Recorded: Nov. 04, 2009

Supporl¡ng Dôcumêñts: àssiqnmenrtm-4090-0972 Þdl

Execut¡on Date: Nov. 04, 2009

S!âte or Country Wherê No Place Wherc O¡ganized Found
Orsanìzed:

assisneà

Name: BANK OF AI¡ERICA. N.A.

Legal Ent¡tyType: CORPORA_I¡ON

Nâme: BSB ACOUISITION CO.,lNC.

Legal Entit Type: CORPORATION

Address: 115 W. CENTURY RD.
sulÏE 260

state or country whêrê DELAWARE
Organized:



PARAMUS, NEW JERSEY 07652

Name: BOULDER SPECIALTY BRANDS. lNC.

Legâl Entity Typê: CORPORATION

Addross: 115 WEST CENTURY RO.
sullE 260
PARA|\¡US, NEW JERSEY 07652

Corrospondent Name: PATRICK IV. BERGIN

CorrêspondentAddrêss: 111 E. KILBOURN AVE.
sut-tÊ 1400
MILWAUKEE, W 53202

Stâlð o. Counlry Where DELAWARÊ
Organ¡zed:

Corrc3pondent

Conveyance: RELEASE OF SECOND LlËN SECURITY INTEREST

RêeUFrâme: 4090/0983

Dâte Rêcorded: Nov. 04. 20Og

Support¡ng Docum€nts: assiqnmenl-tr¡F40904983 pdl

Asslgnor

A$lg¡e6

Corr€sp.nd€nt

Pâges: 11

Pages:10

Namê; ga!f..lQf¿.!E8lça!&\:

Lêgal Ênt¡ty Type: CORPORATION

EÌêcutlôn Date: Nov. 04. 2009

Stã16 or Coun¡ry whêre No Place where Orgânized Found
Organ¡.3d:

Name: PSB ACQUISIIION CO..lNC.

Legål Ent¡ty -rype: CORPORATION State or Counlry Where DELAWARE
Organizod:

Stâle or Country wherê oELAWARE
Organized:

Addrêss: 115 W CENIURY RD
SUITE 260
PARAMUS, NEW JERSEY 07652

Name: BOULDER SPECIALTY BRANDS, lNC.

Legal EntityType: CORPORATIOñ

Domesl¡c Roprosenlâtivo . Not Foutd

-- 

A".¡"r"*,tt r at 13 

-

Addrêss: 115 W CENTURY RD
surfÊ 260
PARAMUS, NEW JERSEY 07652

Correspondent Name: PATRICK M. BERGIN

CorrespondentAddress: 111 E. KILBOURN AVE.
sul rE 1400
MILWAUKEE, WI53202

Conveyance: SECURITY INTEREST

RêeíFramê: 49q!t9¡q
Date Recorded: Nov. 05, 2009

Support¡ng Documenls: âssiqnmênt-tm-4091-0319.pdf

466¡gr¡or

Exscut¡on Daþ: Nov. 04, 2003

ståtê ôr Country where DÊLAWARE
Orgðn¡zêd:

Nåne: SM@qÊJ!ç-
Legal Entity Type: CORPORATION

Name: BANK OF NIONTREAL. AS AGÊNÏ

LegalEntity lype: CHARTERED BANK State or Courtry where GANADA
Orsan¡zed:

Addrêsa: 115 SOUIH LASALLE STREET
cHtcAGo. tLLtNots €0603

Corespondent Nâmê: RICHARD KALWA

Correspondênt Address: 111 WEST MONROE STREET
CHAP¡,IAN ANO CUILER LLP
cHtcAco, tL 60603



Conveyance: RËLEASE BY SECURED PARTY

Reol/Frame: 491?923!
Dåtê Rê¿ôrded: Jul. 02. 2012

Supportlng Dôcunìents: assiqnmenttm-481 24734.Þdf

Corrêspondent Name: JASON L. GREENBERG

correspondenr addrêss: ôtlE ¡lew vocx pr¡z¡
FRIED FRANK LLP
NEW YORK, NY 1OOO4-1980

Asslgnor

Executlon Date: Jul. 02, 2012

State or Counlry where CANADA
. Orgânizecl:

Asr¡gnae

Name: BANK OF MONTREAL

Lesãl E¡tlty Type: CANAÐ|AN CHARfERED BANK

Nâmê: GFA BRANDS, lNC.

L6gal Ënt¡ty Typ6: CORPORAÌìON Stãte or Country Where DELAWARE
O¡gan¡zed:

Address: 115WEST CENTURY ROAD
sutrE 260
PARAMUS. NEW JERSEY 07652

Corsspondsnt

A<.idnñênr 1l ôf l3
Conveyãncei SECURITYINTERËST

ReeYFram€: Íql@lgl
oate Recordêd: Jul. 02,2012

Supporfi ng Documents: assiqnmenÈtm-4813-0493-odf

corrêsponder¡l Nâme: RICHARDKALWA

Co.råspondeDt Addrêss: 111 WEST MONROE STREET
CHAPI\¡AN AND CUTLER LLP
cHrcAGo, [ 60603

Ass¡gnor

Execulion Datê: Jul. 02, 2012

Stãt€ or Country Wherê DELAWARE
Orgânlzed:

Asr¡gn6ô

Pâges: I

E¡êculion Dale: Jul. 09, 2013

Nâme: GEABBAIq9-Nç-
Legâl Ent¡tyType: CORPORATION

Nârne: BANK OF MONTREAL, AS AGENf

LegalEñtlty Type: CHARïERED BANK Stato or Country where CANADA
Organized:

Address: 115 SOUTH LASALLE STREEI
cHrcAGo, tLLtNots 60603

Domo3t¡c Rãpr€sontãl¡ve - Not Found

Assidnmênt l2 of '13

conveyance: RELEASE aY SECURÊD PARTY

Reel/Frame: ÞQQ!&g!L
Dãte Recorded: Jul. 09. 2013

supportins Oocuments: as9þ!][9!!!m-5qc!-09l4!!f

Pages: 8

Asslgnor

Legãl Ënt¡ty lypê: CANADIAN CHARÏERED BANK

BANK OF MONTREAL. AS ADMIN¡STRAIIVE
AGENT

Name: GFA BRANDS.lNC.

Legal Eñtity Type: CORPORATION

Stato or Couñlry Where CANADA
Orqanized:

State or Country Where DELAWARE
O.ganized:

Address: 115 WEST CENTURY ROAD
SutrE 260
PARAI\¡US, NEW JERSEY 07652



Corêspond¿nt Name: HENRY LEBOWITZ

Correspondsnt Address: ONÊ NEW YORK PLAZA
FRìED FRANK LLP
NEW YORK, NY lOOO4

Dom€sllc Rspre€entâtlvo - Not Found

- 
Aqs¡gnment l3 of l3

coñveyance: TRADEMARK COLLATERAL AGREEI\,4ENT

Rêer/Frâms: 989@Q9A

Dale Recorded: JLrl. 11, 2013

Supporting Documênls: assiqnment-tm-5068-0393 Þdf

Nâme: GFA BRANDS. lNC.

Pages: I

Ass¡gror

LegâlEñtity Typè: CORPORATION slata or Counlryi¡lhore DELAWARE

ABsignee

Name: CITìBANK, N.4., AS ADIIINISTRAT|VE AGËNÏ

Lesal Ent¡ly Typê: NATIONAL ASSOCIATION State orcouñtrywhere UNITED STATES
Orga¡lzêd:

Address: 390 GREENWICH STREE-r
NEW YORK, NEWYORK 10013

Coraspondent

Correspondent Name: LAIHAM & WATKINS LLP

coíespondent address: ôso town cel.{r¡n onvE, sulTË 2000
cos-rA l/EsA, cA 92626

Not Found

4

Proceed¡ns Nunber: gLL9!?95

lntêrlocutory Attorney: |ARY CATHERINE FAINT

Mårk

SIIIART BALANCE GOLF

Corrès pondent Address: MARK LEBOW
YOUNG &THOMPSON
2OS I,IAO¡SON SIREET, SUITË 5OO

ALEXANDRIA VA , 22314
UNIiED STATES

Corfospondênt e'ma¡l: trâdemårks@vouñq{homÞson.com

Assoc¡aled marks

Fifing Dåtê: oec 31, 2009

status Oale; Apr 16,2010

App:lcatlon Stätus

Abandoned - After lnter-Partes Decision

Plalntlff(€)

sêr¡.1 Rêgtstrât¡on

79065432

Correspondent Address: PATRICK M. BERGIN
DAVIS & KUELTHAU. S.C.
111 E. KILBOURN AVE., SU¡TE 14OO. 
MILWAUKEE Wl , 53202
UNITED STATES

Correspondenl e-ma¡l: pberqln@dkâltornevs com

Mark

SMART BALANCE

SMART BALANCE

SIVAR-T BALANCE

SMART BALANCE

Application Status

Renewed

Renewed

Sect¡on B and 15 - Accepted and
Acknowledged

Sâdal

7 5977525

75127811

RoglstËlion

2200663

2276285

295212776252358



SMART BALANCE

SMARÏ BALANCE OMEGA

SMART BALANCE

SMARI BALANCE

Reg¡stered

Sectìon 8 and 15 - Accepted and
Acknowledged

Abandoned - No Stalement Of Use Filed

Registered
Præecution H¡alory

Date

Dec 31, 2009

Jan 05,2010

Jan 05,2010

Mar 02,2010

Apr'16,2010

77512724

74272133

77200582

77566103

3649833

2958216

3747526

Entry lìlstory To¡l

FILED AND FEE

NOTICE AND TRIALDATES SENT:ANSWER DUE:

PENDING, INSÏITUTED

NOTICE OF DEFAULT

BoARD'S DECISION: SUSTAINED

TERMINAIED

Du€ Dale

Feb 14,2010
1

2

3

4

5

6

Proceedins Numbêr: gl!939q2

Status: Terminãted

lnte.locutoryAltorney: JENNIFER KRISP

F:liñg Dâte: Doc 21,2009

Statue Date: D€c 01, 2010

Conespo¡ident Address: BASSAI\,i N IBRAHIM
BUCHANAN INGERSOLL & ROONEY PC
1737 KING STREET, SUITE 5OO

ALËXANDRIA VA , 22314-1404
UNITED STATES

corrêspondênt e-ma¡l: bãssâm.ibrahim@þipc.com, llo\d smilh@biÞc com

2010
of

Dêtendant

Appllcatlon Stalus

Section I and 15 - Accepted and
Acknowledged

Renewed

Renewed

Regìstered

Section I and '15 - Accepted and
Acknowledged

Abandoned - No Statement Of Use Fìled

Regrstered
P.o3êcutlon Hlstory

Dâtê

Mark

SMARTGOOÐNESS

Applicåtlon Stålu3

Abandoned - Affer lnter-Partes Decìsion

Plalntlff(r)

S€rlal
Numb€r

77620901

Reglstratlon

Narne: GFA B€.ds. lnc.

Corrcspondeñt Address: PATRICK l\¡ BERGIN
ÞAVIS & KUELÍHAU SC
111 EAST KILBOURN AVENUE, SUITE 14OO

I\¡ILWAUKEÊ Wl , 53202
IINIIED STATES

Correspondent e-Ìna¡l: iheino@dkattomevs.com

Mãrk

SMART BALANCE

SI\,IART BALANCE

SIVART BALANCE

SI\¡AR-T BALANCE

SIVART BALANCE OIVEGA

SI\4ART BALANCE

S¡,4ART BALANCE

Sorl¡l

76252358

751278't1

75977525

77512724

78272133

772AO582

77566103

Regl3llãtion
Numbêr

2952127

2276285

2200663

3649833

2958216

37 47526

Ðuc Dat€

I
2

4

Enlry History Texl

FILËD ANO FEE

NOTICE ANOTRIAL DATES SENT|ANSWER DUE:

PENDING, INSTITUTED

ANSWER

Dec 21, 2009

Dec 21, 2009

Deç 21,2oog
Jar. 25,2O1O

Jan 30,2010



(]

7

I
I
10

11

13

14

15

to

17

18

20

21

D'S IVOT FOR EXIEN, OF TII\4Ew/CONSENT

EXTENSION OF ÍIME GRANTEÐ

D'S MOT FOR EXTEN. OF TIMEw/CONSENT

EXTENSION OF TII\,4E GRANTED

O'S MOI FOR EXTEN. OFIIMEW/CONSENT

EXIENSION OF TIIVE GRANTED

CHANGÊ OF CORRESPONDENGE ADDRESS

D'S CHANêE OF CORRESPONDENCE ADDRESS

O'S IVOT FOR EXTEN, OF-TIMEw/CONSENT

EXTÉNSION OFTIIVE GRANIED

Ð'S MOT FOR EXTÊN. OF TIIVEW,/CONSENT

EXTENSION OF TIMË GRANfËD

STìPULATION FORÀN EXTENSION OF TIIVÊ

EXTENSION OF TII\4E GRANIED

WTHDRAWAL OF APPLICATION

BOARD'S dECISION: SUSTAINED

TËRMINATEÐ

Mar 30, 2010

Ap¡ 05, 2010

Mar 31,2010

Apr 12,2O1O

Apr 30,2010

May 10,2010

May 13, 2010

May 13,2010

Juî 29,2010

Jul 08, 2010

Aug 30, 2010

Sep 1 1, 2010

Oct 26, 2010

Oct 26, 2010

Nov 23, 2010

Dec 01,2010

Dec 01. 2010

Proceêd¡ns Number: q!!23€9

Status: Terminated

lnle.locutory Attorn€y: ANGELA LYKOS

F¡ling Ðate: Sep 24, 2004

St¿tus Datê: Apr 24,2005

Name: R:pon l-oods. lnc.

Correspondeñt Address: Mark A. Paskâr
Bryân Cav€ LLP
211 Norlh BroadwâY Suite 3600
St. Lou¡s [,lO U S4,63102-2750

Appllcãt¡on Stâtus

Abandoned - Alter Inter-Partes DeÇis¡on

Pla¡ntlfi{s)

SMART BAKE

Nám.: GFA Brands. lnc.

CorrespondÊnt Addrêss: John L. Ambrogi
Welsh & Kâ8, Lb
120 Soulh Riverside Plâza 22nd Floor
Cnicâgo lL 60606
UNìTED STAIES

corfespo¡deßt e"ma¡l: iladocket@r¡/elshkaiz com

Mârk

SMART BALANCE

sêrlal
Number

78198463

Rêglstrãt¡on
Number

Rsglskat¡on
NumtÉr

2200663

Entry
Numbsr

H¡story Tèxl

FII EDANO FEE

NOTICE AND TRIAL DATES SENTiANSWER DUE:

PENDING, INSTITUfED

NOTICÊ OF DEFAULT

BOARD'S DECISION: SUSIAINED

TERI\,IINATED

appllcat¡on Status

Renewed

P¡osocutlon History

Dô!â

Sep 24, 2004

Sep 25, 2004

Sep 25, 2004

Mat '12,2OO5

Apr 24,2005

S€rial Numb€r

75977525

Ouo Date

Nov 04, 2004
1

2

3

4

5

6 2005

Prôceêd¡ns Number: Zgl9q!9!
Status: -Ierminated

lntênûcutory AttornêY:

Fil¡ng Oâtê: Apr 12, 2004

sr¿rus Ðate: ocl 27, 2004



Namê; RiPon Foods, lnc

correspondenl Address: Mârk À. Pâskar
Bryân Cave LLP
211 Norlh Broadway Suite 3600
Sl. Louis MO, 63102_2750
IJNITED STATES

Mark

SMART BAKE

Corespondent Addrêss: Johñ L. Ambrogi
Wêlsh 8 Kat/, L td.
120 South Riveßid€ Plaza 22nd Floor
Chicágo lL , 60606
UNIIED STATES

CoÍespondent e-mail: iladockêt@welshkãE-com

D6fêndânt

appl¡cât¡on Status

Abandoned - After lnter-Partes Dec¡s¡on

Polonliâl Oppos6r(3)

Mark

SIVTART BALANCE

S€r¡al
Numbor

78198463

Reg¡strât¡on

Regiâhat¡on

2200663

Entry

1

2

3

4

6

HlltoryText

TNCOMING - EXfIIMEIO OPPOSE FILED

EXIËNSION OF TII\¡E GRANTED

INCOMING. EXITIMETO OPPOSE FILED

EX'TENSION OF TIME GFIANIED

INCOMING " EXT'IIMETO OPPOSE FILED

EXÍENSION OF TIMÊ GFìANTED

' App¡lcatlon Slatr¡s Sôrlal l{umber

Renewed 75977525

Prosêcutlon H¡story

Dat€

. Ap. 12,2004

Ap( 12,2004

May 26,2004
May 26,2004

Jul23,2OO4

Jul23,2004

Due Datê
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Opposition Nos. 91196954 and 91197748 
BALANCE BAR COMPANY v. GFA BRANDS, INC. 

Offered by Applicant GFA Brands, Inc.



Int Cl.:29

Prior U.S. Cl.:46

United States Patent anil Trademark Office
Reg. No.3,&9ß33

Reeist¿r€d July 7, zfiD

GFA BRANDS, INC. (DELAWARB CORPORA-
TrolÐ

I 15 WÉST CENTURY ROAD
SUITE øO
PARAMUS, NJ 07652

FOR| PEANUT BUTIBR, IN CIáSS 29 (U.S. CL
46).

TRADEMARK
PRINCIPAL REGISTER

Slv{,{RT BALANCE

sER. NO. 7?.5127ø, FILED 7-1.2008.

THB MARK CONSISTS OF STANDARD CIIAR-
ACTERS WTITIOUT CI"{M TO ANY PARTICTJLAR
FONT. STYLE, SIZE, OR COI,oR.

FIRST USB 1O{-2O05; IN COMMERCE 10{-2005. ALÊX KEAM' EXAMINING ATToRNEY

Opposition Nos. 91196954 and 91197748 
BALANCE BAR COMPANY v. GFA BRANDS, INC. 

Offered by Applicant GFA Brands, Inc.



Generated on: This páge was generated þy TSDR on 201447¡1 16:0ù59 EDT

M¡TK: SMART BALANCE

SMAITI BAL1.\NCE

US Serlâl Numbêr: 77512724

US Req¡slrat¡on Nuñber; 3649833

Appl¡cat¡on Flu¡g Datcr Jul. 01,2008

Reg¡stratlon Date: Jul.07, 2009

Current¡y IEAS Plus: Yes

Rogister: Principal

Mark Type: Trademark

Status: Regiôtered.lhe rcgislrâlion datè is used to determiñe When post-rcgistrâl¡on mâinlenanc€ documents ar€duê.

st¡tus Dåt€: Jul. 07, 2009

Publicatlon Dåtê: Apt. 21, 2009

Mark

MaTK L¡teTâI Elements: SMART BALANCE

Standard Character Ctåtm: Yss. The mark consists of slandârd chârÂcle.s without clåim to âny padicular font slyle, s¡ze, or color'

MsrK Ol.awing Type: 4 - STANDARD CHARACTER MARK

Related Prooerties Information

lnternatlonal Regislrat¡on 1176828
Number;

lnternalionâl AoO37û7 11 176426
Applicat¡on(s)

/Reg¡strâtion(s) Based on
thls Property:

Goods and Services

Note: Thefollowing synrbols indicale thåt the registrânuowner hasâmendeo lhe goods/services:

. Bracksts [..] irdicale doleted qooos/servicesì
, Doubþ dr;nthesis ((.-)) identify añy goodvservices not clãi¡led in â Section 15 afädavit ol incontostabilj¡y; ând
. 

^sterisks 
'. -' identify addilìonal{new) wordinq in lho goodÊ1seruices.

Fô.: Pèánutbutter

lntemât¡onalclãss(es):029-Primaryclass U s clâss(os): 046

Class Status: ACTIVE

Bas¡s:1(a)

Flrst use: Ocl 2OO5 Us€ ¡n Commerce: Oct 2005

Basis Information lCase Level)

Flled usê:

Flled ITU:

Flled 44D:

F¡¡êd ,14É:

Filed 664:

Currently Use: Yes

Currenlly ITU: No

CuÍently rl4Ð: No

Currently 448: No

Curfêntly 664: No

Currently No Bas¡s: No

Am€nded ITU: No

Amsnded ¡t4E: No

No

No

No

No

Current I Information

Owner Name: GFA BRANDS,lNC.

ownerAddress: 115 West century Road
Suite 260
PaømUs, NEWJERSEY 07652
UNITEO STAIES

Leqal Entìty Typê: CORPORATION Stãte or Country Whère DELAWARE
organ¡zed:



Information

Attomey Name: Laffy H. Tronco

Aftornêy Pdmary El¡ail dackêt@hollarìdha¡t.com
Address:

Corrospondent

Attorney Emafl Yes

Correspondsnt Laíy H. Tronco
Nåme/Addrêss: Holland & Hart LLP

P.O. Box 8749
All¡r T€demark Ðockêling
Oenver, COLORADO 80201
UNITED STATES

Phone: (303)473-2873

Coffespôndent ê{nãil: docket@hollândhârt.com

Fax: l3O3) 473-2720

Corrêspondent e.mall Yes
Aulhorlzed:

Prosecution Ilistorv

Dâle

May 21,2014

May 21,2014
Nov. '15, 2013

Nov. 15, 2013

Jul. 17,2013
Mar. 15,20'12

Mat. '15,20'12

Jul.07,2009
Apt.21,2OOg

Apr. 01, 2009

Mar. 16,2009

N¡ar. 16,2009

Nilar. 16, 2009

Mar. 06, 2009

Mar. 05, 2009

Mar. 05, 2009

Nov. 05, 2008

Oct. 09, 2008

Oct. 09, 2008

Oct. 09, 2008

Oct. 06, 2008

Descriptlon

ATTORNEY REVOKED AND/OR APPOINTED

IEAS REVOKE/APPOINT ATTORNEY RECE¡VED

APPLICANT/CORRESPONDENCE CHANGES (NON-RESPONSIVE) ENTERED

TEAS CHANGE OF OWNER ADDRESS RECEIVED

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY

APPLICANT/CORRESPONDENCE CHANGES (NON.RESPONSIVE) ENTERED

TEAS CHANGE OF OWNER ADDRESS RECEIVÊD

REGISTERED-PRINCIPAL REGISTER

PUBLISHED FOR OPPOSITION

NOTICE OF PUBLICATION

LAW OFFICE PUBLICATION REVIEW COMPLETED

ASSIGNED TO LIE

APPROVED FOR PUB - PRINCIPAL REGISTER

TEAS,/EMAIL CORRESPONDENCE ENf ERED

CORRESPONDENCE RECEIVED IN LAW OFFICE

TEAS RESPONSE TO OFFICE ACTION RECEIVED

AUTOMATIC UPDATE OF ASSIGNMENT OF OWNERSHIP

NOTIFICATION OF NON-FINAL ACTìON E-IVAILED

NON-FINAL ACTION E-N,IAILED

NON-FINAL ACTION WRITTEN

ASS¡GNED TO EXAMINER

Proceedlng

88888

88888

70884

71au

88889

88889

6325

6325

7 5571

7 557',!

Jul.07 2OO8 NEWAPPLICATION ÊNTERED IN TRAM

TM Staff and Location Information

curent Locãlìon: PUBLICATìON ANO ISSUE SECTION Datê ¡n Location: Ju|.07.2009

Ässionmenf Abstract Of Title Information

Summåry
-Iotal Asslsnments: 6 Req¡strant: GFA BRANDS, lNC.

conveyancer ASSIGNS IHE ENTIRE INTEREST

Reêri Framê: 3!!?4Ea Pâgês: 3



Dåte Recorded: Nov.03, 2008

Supportlng Documênts: assiqnmênlim'3882-01 23.pdf

Name: GFA SRANDS. lNC.

Lega¡ Entlv -typê: CORPORATION

Âdd..ss: 115 wESl CENIURY ROAD
sutTE 260
PARAMUS, NEW JÊRSEY 07652

Correspondenl Namê: PATRICK I\,4. BERGIN

CoÍ€ãpondont Address: 111 E. KILBOURN AVE.
sutTE 1400
MILWAUKEE, W 53202

Nârne: 9!!3BIë!!!çE_]!ç-
Lesâl Ent¡ty Type: CORPORATION

Execution Dåte: Oct. 31, 2008

slats or Country Where oELAWARE
Organiz€d:

Ass¡gno.

Asslgn€e

Corfe3pondant

Domêst¡c Repr6s6ntatlve - Nol Found

state or counlry Whorô ÐELAWARE
Organ¡zêd:

Conveyancor SEGURIry INTÊREST

R€sl/Frame: ¡091/0319

D¿te Recorded: Nov. 05, 20Og

Support¡ng Documenls: âssiqnmenl-tm-4og1-0319.pdí

corrêspoñdenl Nâme: RICHARD KALWA

corrêspondent Addrêss: 111 WEST MONROE STREÉÍ
CHAPMAN AND CUTLER LLP
cHtcAco, rL 60603

Convêyanco: RELEASE BY SECURED PARÍY

Reêr/Frâme: 4q?4ZgL
Irate Rêcorded: Jú. 42, 2012

Suppoling Documsnts: assiqnmenllm-4812{734.0df

Ass¡gnor

Exêcut¡oñ Date: Nov. 04, 2009

Stålo or Couñtry wher€ ÐELAWARE
Orsanized:

As5¡gnêe

Pågss:10

Nam€: çEÀ9BA¡IQS-!!ç-
Legal Eitlty 'rype: CORPORATION

Name: BANK OF MONIREAL, AS AGENT

Legal Entity fyp€: CHARTERED BANK State or Country Whêrè CANAÐA
Organized:

Addrêss: 115 SOUTH LAS,qLLE STREET
cHtcAGo, rLLtNots 60603

Domest¡c RêptÊsontâtive - Not Found

Nâme: BANK OF II4ONTREAL

Lêgãl Entlty Typo: CAMDìAN CHARTERED BANK

Name: GFA BRANDS. lNC.

Lesal Ent¡tyType: CORPORATION

Addrêss: 115 WEST CENTURY ROAD
sutTE 260
PARAIVUS, NEW JËRSEY 07652

Asslgnor

Erêcut¡ó¡ Date: Jul. 02. 2012

StâIe or CountryWhere CANADA
Orgânized:

Pages: 7

Stalo or Country Where DELAWARE
O.ga¡ìzêd:

Correspondont Nåñe: JASON L. GREENBERG

Corespondeñt Address: ONE NEW YORK PLAZA
FRIED FRANK LLP
NEW YORK, NY 1OOO4-1980

Domostlc R6Þrssentatlve - Not Found



Convêyance: SECURIfYINTERÊST

Re€UF¡amê:4813/0493

Dale Recorded: Jul. 02,2012

Supportlng Documênls: assiqnmonltrn-4813{493.pd1

Correspondent Nañe: RICHARD KÂLWA

Corf€spondent Addross: 111 WEST I!4ONROE STREET
CHAPMAN AND CUTLER LLP
cHlcAco, rL 60603

Conveyanca: RELEASE BY SECURED PARïY

R€sl/Framo: ÞQ09&9!L

Dâte Reco.ded; Jul. 09,2013

Sr¡pport¡n9 Documents: €ssisnmênltm-5065-0g14.pdf

Asslgnor

Execution Date: Jul.02, 2012

state or country whêre DELAWARE
Organized:

Pagês: I

Påges: I

Execution Date: Jul. 09, 2013

Name: GFA BRANDS, lNC.

Legal Ênllty Type: CÕRPoRAT¡oN

Namo: BANK OF I¿ONTREAL, AS AGENI

LegãlEntlty Typê: CHARTERED BANK stâte or country Whsr€ CANADA
O.gâni¡¿d:

Address: 115 SOUTH LASALLE STREET
cHtcAco, tLL¡NO|S 60603

Domô3tlc RepreÊênlâtlvê - Not Found

Àssldnment 5 of 6

Corrêspondenl

A5sigror

Assigne6

Lêgâl Entity Type: CANADIAN CHARTERÊD BANK

BANK OF I\¡ONTREAL. AS ADMINISTRATIVE
AGENT

Namê: ,GFA BRANDS. lNC.

Legal Enlity Type: CORPORATION

Address: 115 WEST CENIURY RoAD
su|lE260
PAFìAIVUS, NEW JERSEY 07652

Stalo oi Country Where CANADA
Orgånìzêd:

Stâle or Côuñlry whêre DELAWARE
Orgânìzed:

CoÍêspondent Nama: HENRY LEBOW!'IZ

Corrospondent Addr€ss; oNE NEW YORK PLAZA
FRIED FRANK LLP
NÊWYORK. NY 1OOO4

Not

Conv€yanc€: TRADEMARK CoLLÂTERAL AGREEMENT

ReeíFrame: 999!4!9q Pages:

Dåte Recorded: Jul. 11,2013

supporting Ðocumenls: assi!ìnment-tm-5068-0393.Þdf

Ass¡gnor

Name: çEAg8ANqS,l!ç- Execut¡oñ Date:

LegâlEntity lyper CORPORATTON Stâ!ê or CounlryWhere
Orgânized:

Aaslgne€

Náñe: CITIBANK. N-4.. AS ADMINISTRAÌ|VE ÀGENT

Legal €ntìty lypê: NATIoNAL ASsoclATloN state or country wherê
Organ¡zed:

Addressr 390 GREENWICH STREET
NEWYORK, NEW YORK 10013

Correspond€nl

Jul.09.2013

DELAWARE

UN ED STATES



Corsspondênt Nâme: LAIHA[,] & WATKINS LLP

côrrêspondênt Addrêss: 650IOWN CENTER DR¡VE, SUITE 2000
COSTAMESA, CA 32626

Domêst¡c Repr.s€nlative. Not Found

Proceedinss

proceedins r.¡umlêr: ,11$?ql 
TyPê of Procêed¡ng: opposition 

ffi orr-", o"" lr. zoos

Ståtus: ferminâted Stâtus Date: Apr 16,2010

hterloculory Attorney: MARY CATHERINE FAINT

Ð6fend€nt

Nånrê: lsaren AB; c/o Bæiâ¡rs

Goff€spondent Address: IVARK LEBOW
YOUNG & THOIV1PSON
209 I\,4ADISON STRÊET. SUITE 5OO

ALEXANDRIA VA , 22314
UNITED STATES

Corlespo¡dêñt e-mâll: trâdema.ks@voonq-lhomÞson.com

Suñmåry

Number of Procoed¡ngs: 2

Mark

SMARI BALANCE GOLF

Appllc¡tlon Stalus

Abandoned - After lnter-Partes Decision
Plalnt¡tr(s)

Sariãl

79065432

Name: GFA Brands, lnc.

Correspoñdent Adclrêss: PA-[R|CK lV. BERGIN
DAVIS & KUELTHAU, S.C.
111 Ê. KILBOURN AVE., SUTTE 1400
IVIILWAUKEE WI , 53202
UNITED SIATES

CôrÞspondont e-ña;l: obe¡oin@dkatlo¡nevs.com

Mark

SMART BALANCE

SI\,IART BALANCE

SMART BALANCE

SMART BALANCE

S]VART BALANCE OIVIEGA

SI\,IART BALANCE

SI\,4ART BALANCE

Rog¡strâllon

2200663

2276285

2952127

3649833

2958216

Appl¡cât¡on Slalus

Renewed

Renewed

Sect¡on I and 15 - AcÇepted and
Acknowledged

Registered

Section 8 and 15 - Accepted and
Acknowledged

Abandoned - No Statement Of Use Filed

Registered
Prosecutlon HIstory

Date

Serlal
Nùmbor

75977525

75127811

76252358

77512724

78272133

77200582

77566103

Rôglstrâtlon
l{umber

3747526

Entry
Number HlsloryToxt

FILËD AND FEE

NOTICE ANDTRIAL DATES SÊNT|ANSWER DUE:

PENDING, INSTìTUTE'

NOTICE OF OEFAULT

BOARDS DECISION: SUSTAINED

TERMINATED

Dec 31, 2009

Ja¡ 05,2010

Jan 05,2010

Ma|02,2O1O

Ap. 16,2010

Apr 16,2010

Due Ðåte

Feb 14,2O1O

1

2

4

6
Type of Proceedinq: opposition

Proceedrng Nu'nber: q!!!992
stãtus: ierminaled

l¡terlocutory Altorney: JENNIFER KRISP

F¡liñg Date: Dec 21,2009

Status Date: Dec 01, 2010



Nâme: Radlo Foods LLC

Correspondênl Addreãs: BASSAM N |BRAHll\,1
BUCHANAN INGERSOLL & ROONEY PC
1737 KING STREET, SUIfE 5OO

ALEXANDRIA VA . 2231ê1404
UNITED STA'TES

correspondê¡t o.ma¡l: bâssâm.ibrah¡m@bipc.com. llsvd.smith(abÍoc com

Mark

SMARTGOODNESS

Appllcat¡on Status

Abandoned - After lnter-Partes Decìsion

Plalnt¡ff(s)

Dec 21,2OOg

Dec 21, 2009

Ðec 21, 2009

Jan 25,2010

Mar 30, 2010

Apr 05, 2010

N/ar 31,2010

Apt 12,2O1O

Apr 30, 2010

May 10,2010

N,4ay 13, 2010

May 13, 2010

Jun 29,2010

Jul 08,2010

Aug 30,2010

Sep 11, 2010

Oct26,2ï1o
Oct 26, 2010

Nov 23,2010

Dec 01, 2010

Dec 01,2010

Serlâl
Nuûbe¡

77620901

Ssrial

76252358

75127811

75977525

77512724

78272133

77200582

77566103

Roglst¡-¿lion
Numbêa

Rogbkåtlon
Nr¡mber

2952127

22762A5

2200663

3649833

2958216

3747526

Nâme: GFA Brands. lnc.

corrêspondanl Address: PATRICK M AERGIN
DAVIS & KUELTHAU SC
111 EAS-T KILBOURN AVENUE, SUITE 14OO

I\4ILWAUKEE Wl,53202
UNITED STATES

Co.respondente{¡ail: ibq!9@d!4þrAgyiq!û

Mark APPI¡cåtion StaIus

Section 8 and 15 - Accepled andSMARTBALAN.E 
Acknowledged

SMARÍBALANCE Renewed

st\,¡ART BALANcE Renewed

STVARTBALANCE Regìstered

sMAR-r BAL-AN.E orvrEGA section I and 15 - Accepted and
Acknowledged

sr\rARr BALANçÊ Abandoned - No Statement Of use Filed

SMARTBALANCE RegÌstered
Prosecution H¡story

DalgEnlry
l¡umb€r Hlstory Tsxt

FILED AND FEE

NOTìCE ANDTRIÂL DATES SENT|ANSWER DUEI

PENDING, INSÏIÏUÏEO

ANSWER

D'S MOf FOR EXTEN, OF TIME W CONSENT

EXTENSIoÑ OF T,IVE GRANTED

D'S MOT FOR EXTEN, OF TIMEW CONSENf

EXTTNSION OF TIMf GRANTED

D'S IIIOT FOR EXTEN, OF III\4E W/CONSËNT

EXTENSION OF 
-TII\¡E GRANTED

cHANGE oF coRREsporoe¡rce ¡ooneôs

D'S CHANGE OF CORRESPONDENCÊ ADDRESS

D'S I\¡OT FOR EXTÊN. OF TIIVE.WCONSENT

exte¡sroñ or rtur cn¡N¡eo

D'S MOT FOR EXTEN, OF'TIMEW/CONSENT

EXfENSION OF TIME GRANTED

STIPULAT]ON FOR AN EXÌENSION OFTIME

EXTENSION OF TII\¡E GRANTED

WITHDRAWAL OF APPLICATION

BOARD's DEcISION: SUSTAINÊD

TERI\¡INATED

Duo Dale

Jan 30,2010
1

c

4

6

7

B

10

11

12

14

15

16

17

18
lo

20
)1
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SMART BALANCE INC.
115 WEST CENTURY ROAD.SUITE 260.PARAMUS.NEW JERSEY.07652 USA

p 201.421.3922/201.568.9300 I f 201.568.6374 I w www.smartbalance.com

file name: 10045-5mBal_PB,RRChky_Z602-vBa.ai size: 11.25"x 3.54"

product Peanut Butter sku: 033776 10045
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Int. Cl.r 30

Prior U.S. Cl.: ¿f6

United States Patent and Trademark Office
Reg. No. ZWJT

2005

TRADEMARK
PRINCIPAL REGISTER

SMÄRT BALANCE

GFA BRANDS, INC, (OHIO CORPORATION)
2I1 KMCKBRBOCKER ROAD
CRBSSKILL, NJ 07626

FOR| PoPPED ANÐ PRocEssBD PoPCoRN, IN
CLASS 30 (U.S. CL 40.

FIRST USE 94-2002; IN COMMBRCE 9+2¡02.

owNaR oF u.s. REc. Nos. 2,200,663 AND
227628s.

sN 7G252,358, FILBD 54-2001.

SAMUEL B. SITARPBR JR., EXAMININO ATTOR-
NEY

câçù ,s

Opposition Nos. 91196954 and 91197748 
BALANCE BAR COMPANY v. GFA BRANDS, INC. 

Offered by Applicant GFA Brands, Inc.



Generated on: This page was generâted by TSDR on 2014-07" 1 I 15:24:05 EÐT

Må.k: SMARI BALANCE

US Serlål Numbêr: 76252358 Appllcatloñ F¡llng Dato: Mây 04, 2001

uS Reg¡slrât¡on Numbêr: 2952127 Regtstrat¡on Dale: May 17,2005

Róglster: Prlncipâl

Márk Type: Tradê'nark

Stalus: A Sectìons 8 and 15 comblñed dêclaralion has been accêpted and acknowledged

Status Date: Jul. 13,2010

Publlcation Date; crr.26,2004 Notlce ofallowånce Dale: J4n.14 2005

Mark Information

Mark Litsral Elemsnts: SMART BALANCE

Standârd Character Clâim: No

MafK DrâwJng Typo: 1 . TYPESET WORD(S) /LETTER(S) /NUMBER(S)

Related Pronerties Information

lnlemaliollål R€q¡stration 1176826
N¡¡mbêr:

:ntêmâlional p.0037907 11 1 76826
Applicâtlon{s}

/Rog¡strat¡on(s) Basod oñ
this Proporty:

clãlmed Ownêrshlp oÍ Us 2200663,2276285
Registråt¡oñs;

Goods and Services

Not¿: The followl¡g syrììbols i¡dicale thât the registrant/owner hås amended tle goods/setu¡ces:

. Brâckels [..] Ì¡ìd icate deìelêd goodsl3ervicesì

. Double parenlhesis ((..))identify any gÐods/services nol cained in â Section 15 aff¡davit of inconteslâbilily; ând

. Asterisks '..' identit additional (new) wo.d¡ng in lhe goodslservices

Fo¡: Popped and Process€d Popcorn

lñtemãt¡onâl Class(es): 030 - Primary Class

Class Stâtus: ACTIVE

Bãs¡s:1(â)

First Us€: Sep.2002

U,S Clâss(es)r 046

use in Commercô: Sep. 2002

Basis Information lCase Level)

Filed Use:

Fiisd ¡TU:

Fi:ed 44D:

F¡led 44E:

Fl¡êd 664:

CuÍêntly Use: Yes

Currently lTlr: No

Curently 44O: No

Cufrently 44E: No

Currontìy 664; No

Curently No Aãsls: No

No

No

No

Owner Name: GFA BRANDS, lNC.

Current Ownerls) Information



Otùner Address: 1 15 West Ceñtury Roâd
Sùilê 260
PâÉm!s, NEW JERSEY 07652
UNITEO STAIES

Legål Entity lype: CORPORATION Stale or Counlry Where DELAWARE
Orsânized:

Attornev/Corresnondence Information

Atlomey Namê: LaÍy H. Tronco

Attorney Prlmary Eñåll docket@holìendhâ¡t.com
Addrêss:

Atlorney of Recotd

Corôspondent

Altorney EmaÌl Ye6

Correspondênt Lãny H. Tronco
Name/Addrôss: Holland & Hâd LLP

P.O. Box 8749
Attrì: Trademark oockeling
Denver, COLORADO 80201
UNI-TED STATES

Phone: (303)4732873

Correspondent €-mall: doci(êt@hollandharl.con

Fâr: l3o3) 473-2720

Correspondonto-mð¡l Yes
Authorlzêd:

Domãsüc R€Þresentatlve - Nol FoÙnd

Ifistorv

. oat6

May 21,2014
May 21,2014
Nov. 15, 2013

Nov. 15, 2013

Jul. 17 , 2013

Mat. 15,2012
Mat. 15,2012
Jul. 13,2010

Jul. 13,2010

Jun. 24,2010
Nov. 18,2009

Nov. 1 1, 2009

Nov. 07, 2007

Jun.06,2007
Jun.06,2007

Jun.06,2007
May 23,2007

May 17,2OO5

Mar. 17 , 2005

Feb. 25, 2005

Feh. 24,2905
Feb. 24,2005
Feb. 09, 2005

Feb.09, 2005

Feb. 09, 2005

Feb.09, 2005

Jan. 18,2005

Oct. 26, 2004

Oct. 06, 2004

Dêscrlpt¡on

ATTORNEY REVOKED AND/OR APPOINTED

TEAS REVOKE/APPOìNT ATTORNEY RECÊIVED

APPLICANT/CORRESPONDENCE CHANGÊS (NON.RESPONSIVE) ENTERED

TËAS CHANGE OF OWNER ADDRESS RECEIVED

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY

APPLICANT/CORRESPONDENCE CHANGES (NON-RESPONSIVE) ENTERED

TEAS CHANGE OF OWNER ADDRESS RECEIVED

REGTSTERED - SEC. I (6-YR) ACCÊPTED & SEC. 15 ACK.

CASE ASSIGNED TO POST RÊGISTRATION PARALEGAL

TEAS SECTION 8 & 15 RECEIVED

ASSIGNI\¡ÊNT OF OWNERSHIP NOT UPDATED AUTOMATICALLY

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOIVIATICALLY

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY

AUTOMATIC UPDATE OF ASSIGNMENT OF OWNERSHIP

REGISTERED-PRINCIPAL RÉGISTER

LAW OFFICE REGISTRATION REVIÊW COMPLETED

ALLOWËD PRINCIPAL REGìSTËR - SOU ACCEPTED

STATEMENT OF USE PROCESSING COMPLETE

EXTENSION 1 GRANTED

USE AMENDMENT FILED

EXTENSION 1 FILED

TEAS STATEMENT OF USÊ RECEIVED

TEAS ÊXTÊNSION RECEIVED

NOA MAILED - SOU REQUIRED FROM APPLICANT

PUBLISHED FOR OPPOSITION

NOTICE OF PUBLICATION

Pracs€d¡ng

88888

88888

67723

67723

74248

76874

76874

76874

76874



Aug.27,2OO4

Aug.20,2OO4

Aug. 18, 2004

Aug. 12,2OO4

Aug. 12,2OO4

Aug. 1 1, 2004

MaL 22,2OO4

Fe6.27,2003
Mar 26,2OO2

Jan. 08, 2002

Jul.25,2001
Jul. 10,2001

ASSIGNED TO LIE

LAW OFFICE PUBLICATION REVIEW COMPLËTED

ASSIGNED TO LIE

UNRESPONSIVE/DUPLICATE PAPER RECEIVED

PAPER RECEIVED

APPROVED FOR PUB - PRINCIPAL REGISTER

CASE FILE IN TICRS

ASSIGNED TO EXAMINER

LEITER OF SUSPENSION MAILED

CORRËSPONDENCE RECEIVED IN LAW OFFICE

NON-FINAL ACTION MAILED

ASSIGNËD TO EXAMINER

78288

66230

66230

68625

78447

Maintenance Fiìinos or Post Resistration Information

AÍldãvlt of Continued Section 8 - Accapt€d
Use:

Affjdâvlt ol Section 15 - Accepted
lncoñtestãb¡lity;

TM Staff and Location Information

cùrrert Lo.ãtion: TI\,4EG LAW OFFICE 108 Date 
'ñ 

Location; Jul- 13, 2010

,A.ssionmenf Abstract Of Title Information

Summary

Totål 12

Convêyânce: SECURITYAGRÊEMENT

Rsd/Fr¿nìe: 29520167 pâgês: 35

Dal6 Recorded: Apf.08, 2004

Support¡ng Documents: assiqnmenctm-2gs2-0167.pdf

. Ass¡gnor

Nâmê: GFA BRANDS. lNc. Excculiôn Ðatê: I/ar' 31, 2004

|..êgal Enlig lypo: 
""*"*t*.l 

Stâte ôr Countrywherê OELAWARE
orgãnlzed:

Assigne6

Nãme: UNION BANK OF CALIFORNIA, N A , AS AOIúINISTRA-IIVE AGENT FOR fHE LENDERS

Legâl Enflry Typû: NATTONAL BANKTNG ASSOCTA-rION S!âtê or Counlry Wherè No Plãce Where o€anized Found
Orqan¡zed:

Addr€ss: 445 SOUTH FIGUEROA STREET, 13TH S-IREEÍ
ATTNi GARY KIRSHNËR
LOS ANGELES, CALIFORNIA 90071

ConesPondêñt

correspondent Name: PILLSBURY WINIHROP LLP

correspôndent Addrsss: REx D. FRAZIËR, ESO.
725 SOUTH FIGUEROA STREET, SUITE 28OO

LOS ANGELES. CALIFORNIA 90017-5406

Domsst¡c

Conv6yanc€: CHANGE OF ADDRESS

ReeuFørne. @!!þ!!l
Dat€ Recorded: SeÞ. 21, 2004

SupportÌns Documêrìls: qsstgû!e!!!!?94-1!Ælr!l

Pages: 2

N¡me: GFA BRANDS. lNC. Exêcul¡oñ Dâte: Aug. 10, 2004



Legâl E¡itlty Type: CORPORATION

Nam6: 9!49¡AlQq-Bç-
Legal EñtltType: CORPORAT¡ON

Address: 211 KNICKERBOCKER ROAD
GRESKILL, NEW JËRSEY 07626

Slatê or Gounlry Whe¡e DELAWARE
orgân¡zod:

Asslgnee

Cor6spondÊnt

Assigneo

Pages: 5

Stãtê or Country WherÊ oELAWARE
Organ¡zed:

Domostlc Repr$ontatlv€ - Not Found

Ass¡gnment 3 of l2

Correspondent Nañ€r ROPES & GRAY, LLP

Coff€spond€nt Address: JACOB Ë. COMER , ESO.
ONE INTERNAIIONAL PLACE
BOSTON, rVlA 02110

Convêyance: RËLEASE BYSECURÉD PARTY

Reer/Frãme: 3j!l4q19a
Dôte Recorded: May 15,2007

Suppon¡ng Documents: assiqnment-tm-3544-0352.pdf

Name: SUQN.ÞA!49E-8A!I-EQBNjAIÀ
Legal Entity Typei NAIIONAL BANKING ASSOCIATION

Nômê: GFA BRANDS, lNC.

Legal Ên$tyTypê: CORPORA-rION

Asslgn6r

Execution Datei May 14,2007

Statê or Country Whêre No Plåce whers Organized Found
Orgañized:

Asslgn€e

State or CountryWhere
Organ¡zed:

DELAWARE

Address: P.O. BOX 397 211 KNICKERBOCKER ROAD
CRESSKILL, NEWJERSEY0T626

Corrêspondont

Corrcspo¡dent Nâmê: PATRICK M. BERGIN

Corr€spondênt Addross: 111 EASI KILAOURN AVENUE
sulrE 1400
I\,lILWAUKEE, Wl 53202

Nåme; qSgSç9llSlIlS¡!çq-U9-
Leqal Eñt¡tyfyp€: CORPORAÏION

Asslgnor

Execution Drtê: MaY 21,2oo7

Slate or Country Where No Place Wher€ Oruanized Found
Orsanized:

Domêstic Roprcsêntaliv€ ' Nol Fouñd

--- Asilsu!9Ú-l-9!j-2 __**--
Conveyâncê: FIRST LIEN INTELLECTUAL PROPERTY SECURITY AGREEMENT

ReêUFrâmê: 3!ì929!ZA

Date Rêcorded: Nov.01,2007

Supporting DocuÍiênls: assiqnment'tm-3652-0879 Þdf

Pages: 12

Name: BOULDER SPECIALTY BRANDS, INC'

Legål Ent¡ty fype: CORPORAfION

Execut¡on Date: Mây 21,2OO7

Stato or Couñtry Where No Placê Where Orgâniied Found
organ¡zêd:

Nâmê: 94N{ l?El\ME8lçA-N!1-

Legal Ent¡ty Type: NATIONAL ASSOCIATION State or Country Whêre No Place Whe¡€ Orgañized Found
oroanized:

Address: 1455 MARKET ST.
5TH FLOOR
SAN FRANCISCO, CALIFORNIA 94103

correspondênt Name: SUSAN REISS

Correspondent Addrêss: 599 LEXINGToN AVENUE
SHEARI\,4AN & STERLING LLP
NEW YORK. NY 10022

Dom€st¡c Represenlât¡Ye ' Not Found

Assignment 5 of 12



Conveyance: SECOND LIEN INTÉLLECïUAL PROPERTY SECURITY AGREEIVENT

Re€l/Frâme: 39Þ?4!94 Pases: 12

Date Recordêd: Nov. 0i. 2007

Support¡ng Documents: assiqnment-tÍì-3652-0891.pdf

Asslgnor

NâÌne: BSBACOUISI-IION CO.,|NC. Execution Date: May 21,2007

Legål Eñt¡ty rypêr CORPORATION State or Country Where No Plac€ Where Orcânized Found
Organ¡zed:

Narns: 9Q.U!8E8_QigqA!fI384lqS,-l!ç-
Legal Enlity lype: CORPORATìON

Execution Dåtê: May 21. 2007

Slâts or Country Whers No Plåce Whêrs Orgânized Found
Orgaß¡zec¡:

Asslgnêg

Name: gNKl2Ef !UEBlql!3:
Legâl Ent¡ty Type: NATIONAL ASSOCIATION Slatê or Country Where No Place Where Orgânized Found

Orgânlzed:

Address: 1455 IVARKET ST.
sTH FLOOR
SAN FRANCISCO, CALIFORNIA 94103

Domest¡c Reprêsentåt¡v€ - Not Found

Asslonment 6 of l2

Correspondent Name: SUSAN RË|SS

Correspondent Address: 599 LEXINGïON AVENUE
SHEARI\¡AN & 6TERLING LLP
NEW YORK, NY 10022

Nåmê: BSB ACOIJISITION CO.,lNC.

Lêgãl Entlty Type: CORPORAIION

Àdd¡ess: 115 WESI CENTURY RD.
SUITE260
ÞARAIIUS, NEw JËRSËY 07652

Corospondenl Namo: PATRICK l\,4- BERGIN

Correspondènt Address: 111 E. KILBOURN AVE-
sulTE 1400
MILWAUKEE, WI53202

Addrêss: I l5 W. CENÍURY RD
sulTE 260
PAFìAMUS, NEW JERSEY 07652

Name: BOULDER SPECIALTY BRANDS. lNC.

Lssal Ent¡ty Type: CORPORATION

Stato or Country ì¡/here ÐÉLAWARE
Orqanizcd:

Slats or Country Whors DELAWARE
Orgañizod:

Correspondent

Convêyance: RELEASE OF FIRSf LIEN INTELLECTUAL PROPERTY SECURIÍY ÀGREEMENT

Påges:11Reel/Frams: !!99&92¿
Date Record€d: Nov. 04, 2009

Supporting Documênts: assionmenltm-4090{972.þdf

As3lgnor

Name: BANKOFAMERICA. N.A. Ex6cùt¡on Datê: Nov.04,2009

Legal EntltyType: CORPORATION State orcoüntrywhêre No Place !¡¡/here Orgãnized Found
Orcanizêd:

Asslgnoa

Domest¡c

7o112
Convey¡ncê: RELEASE OF SECOND LIEN SECURITY INTEREST

ReeuF6me: 499q&9êl
Datè Recorded: irov. Oa, 2009

Supportìng Docu¡nênts: assiqnmenltrn-4090-0983.pdf

Name: 9ANI.IQE¿!!EB!ç4,!¿-
L€sal Ënt¡ty fype: CORPORATION

' Êxecution D.te: Nov.04.2009

Stalè or Coi¡ñlry Wh€re No Plâæ Whê€ Oqanìzed Fo!nd
O.gânlzed:



Nåñe: eSB¿9QllSÍlQ\ja=Ue-
Legâl EntìtyType: CORPORATION Stâtê or Country Wherê DELAWARE

organ¡zed:

As3lEnêo

Corespond6nt

Address: l 15 W. CENTURY RD.
sutrE 260
PARAMUS, NEW JERSEY 07652

Name: BOULDER SPECIALTY 3RANDS, INC.

Lesal Eñt¡ty Type: CORPORATION state or Cour¡try Whêr€ DELAWARE
Olganlzed:

Addr€ss: 115W. CENTURY RD.
sutïE 260
PARAMUS, NEW JERSEY 07652

Corrêspondent Nâme: PATRICK M. AÊRGIN

Co.re3pondent Address: 111 E. KILBOURN AVE.
sufiE 1400
IVILWAUKEE, WI 53202

- Not Found

Conveyance: SECURITY INTERÉST

RêêriFrame: 10914!lg
Dale Recorded: Nov. 05, 2009

Supporting Documerils: a€sionment'tm-4og1_031g.Þdf

Conespondênt Nåme: RICHARD KALWA

Correspond€nt Addrêss: 111 WEST MONROE STREEI
CHAPMAN ANO CUTLER LLP
cHlcAGo. 1160603

Ass¡gnor

E¡êcut¡on Dâtê: Nov. 04. 2009

State or CountryWherê DELAWARE
Organ¡zêd:

Assignss

Pãg*: 10

Name: GFA BRANDS, ìNC.

Legal EntltyTypêi CORPORATION

Nãme: BANK OÊ IVONTREAL. AS AGENT

Legal Entlty lype: CHARIERED BANK State or Counlry Where CANADA
Organized:

Address: 115 SOUTH LASALLÊ STREET
cH|ÕAGO, TLLTNOIS 60603

Corespondent

Convêyance: RELEASE BY SECURED PARTY

ReøuF.alll'et !91ZYL
O¿le R€co.dsd:. Jül. O2,2O12

Support¡ng Docuñonts: åssìqnmenFtm-48124734.pd1

Nãme: BANK OF I¡ONÍREAL

Legal Eñtlly Type: CANADIAN CHARTERED BANK

Execution Date: Jul.02, 2012

Stat€ or Gountry Where CANADA
org3nlzed:

Name: GFA ERANDS.INC

Legal Entity Type: CoRPORATION Slâlê or CounlryWhere DELAWARE
Organ¡zed;

Address: 115 WEST CENTURY ROAD
SUITE 260
PARA[,4US, NEW JERSEY 07652

Asslqror

Ass¡gnoo.

Correspondeñt Name: JASON L- GREENBERG

Correspondent Àddrêss: ONE NEW YORK PLAZ.q
FRIED FRANK LLP
NEW YORK. NY 100041980



conveyåñce: SECURITYINTEREST

Reel/Frâme:4813/0493

Date Recorded: Jul. 02, 2012

supporllng Docüments: assiqnment-h-481 30493.pdf

Coíespondeí( Namê: RICHARD KALWA

Corr€spondent Addrêss: 111 WEST |!¡ONROE SIRÊET
CHAPI\¡AN AND CUTLER LIP
CH¡CAGO, IL 60603

Conveyâncê: RELEASE BY SECURÊD PARTY

Rsel/Frâñe:5065/0914

Dâte Recorded: Jul. 09. 2013

Name: GFA BRANDS. INC-

Legâl Ent¡tyfype: CORPORA-IION

EÞcut¡on Oate: Jul. 02, 2012

Slatê or Counlry Whcrê D:LAWARE
Orgânizêd:

Ass¡gnor

Correspondênt

As3lgro.

Pages: I

Pagß: I

Executioñ Dâtê: Jul.09, 2013

Nam€: 9AMPE]IQIItsEALéS
LeEal Eñtlty Type: CHARTEREÐ BANK Stat6 or Country Whero CANADA

Org¡nlzed:

Address: 115 SOUÍH LASALLE STREEÏ
cHtcAco. tLLtNors 60603

Domesl¡c R6presentâtlvt - Not Found

- 

Ass¡gnment ll of 12

Supportlng Docum€nts: âssiqnmenllm-5065{914.Þdf

BANK OF MONIREÀL- AS ADMiNISTRATIVE
AGENI

Nama:

L.EqAI ENtiIY TYPE: CANADIAN CHARTERED BANK St¿lê ôr Cot¡ntry Whsre CANADA
Olgånìzâd:

Nãme: OFA BRANDS. INC.

Logal Ent¡ty Type: CORPORA-IION

Address: 115 WEST CÉNTURY ROAD
sutïË260
PARAIVUS. NEW JERSEY 07652

Corospondenl Name: HENRY LEBOWITZ

CorEspoñde¡rt Address: ONE NEW YORK PLAZA
FRIEÐ FRANK LLP
NEW YORK, NY 1OOO4

Slato or Country Where DELAWARE
Orgãnized:

Not Found

or 12

Conveyanæ: TRADEMARK COLLATERAL AGREEI\¡ENT

ReeuFrâme: 9Qg!&991 Pasês: s

Date Recorded: Jul. 11,2013

Suppo¡f ing Documents: assionmenltm-5068{393.Þdf

Ass¡gnor

Nam¿: qFABRANDS,INC. Exscut¡on Datê: JuI 09 2013

Ltgâl Ent¡ty Typs: cORPoRAÌlON Stato or Countryl rhero ÐELAWARE

Assignee

Narne: Cl I IBANK. N.4., AS AOI,4INISTRATIVE ACENT

Legal Ent¡ty Type: NATIONAL ASSOCIAIION Srat€ or Cdn|ry where UNITED STATES

Addressi 390 GREENV\¡ICH STREET
NEWYORK, NEW YORK 10013

CorfesPondent

Corêspondent Name: LATHAIV & WA_rKNS LLP



Gorrespond€nt Addrêss: 650 TOWN CENTER DRIVE, SUITE 2000
COSTA MESA, CA 9262ô

Domeslic Rôprêsonlâtlve - l{ol Found

Proceedings

Summary

Numberof Proceedings: 5

Procoed¡ns Number: ql!@g

lnt€rlocutory Attornêy: MARY CATHERINE FAINT

Fil¡ng Dåto: Dec 31, 2oog

Slatus Date: Apr 16,2010

Nâme: lsareñ ABi c,/o Brejâns

Co¡respondeñl Addross: MARK LEBOW
YOUNG &THOMPSON
209 MADISON STREET, SUITE 5OO

ATEXANORIA VA , 22314
UNITED STAIÉS

Correspondênt e-ñâll: llademårks@vounq{hoñÞson.com

Mårk

SMART BALANCE GOLF

' Applicât¡on St¡tus

Abandoned - After lnter-Partes Decision
Pta¡nt¡ñ(s)

Corr€spondenl Address: PATRìCK M. BERGIN
DAVIS & KUELTHAU, S,C.
111 E. KILBOURN AVE., SUITE 14OO

I,flLWAUKEE wt , 53202
UNITEO STATES

Ðofondånt

Applicât¡oñ Stâtus

Renewed

Renewed

Sect¡on I and 15 - Accepted and
Acknowledged

Registered

Sect¡on 8 and 15 - Accepted and
Acknowledged

Abandoned - No Statement Of Use F¡led

Reg¡stered

Serläl
l{r¡mbor

79065432

Duo oate

Feb 14,2010

Rogl3tråtion
Nuñbor

Rãgistrat¡on

Correspondent o-mail: pbêrqin@dkâttorne\,s com

Mârk

SI\4AR'¡ BAIANCE

SIVARI BALANCE

SI\,IART BALANCE

SI\¡ART BALANCE

SI\4ART BALANCE OI!1EGA

SIlIART BALANCE

SI\,4ART BALANCE

Serlal
Numbêr

75977525

75127811

76252358

78272133

77200542

77566103

2200663

2276285

2952127

3649833

2958216

3747526

Entry

Prosocut¡oñ Hblory

Dåt6

1

2

4

5

6

Hlslory Têxt

FILEOAND FEE

NOT¡CE AND IRIAL DATES SENT: ANSWER DUE:

PENDING. ¡NSTI-TU-TEÐ

NOTICF OF OEFAULÌ

BOARD'S DECISION: SUSTAINED

IERMINAIED

Dec 31, 2009

Ja¡ 05, 2010

Jan 05, 2010

Mat 02,2010

Apr 16,2010

Apr 16, 2010

Proceed¡ñg Number: 91193087

lnterlocutoryAtlorney: JENNIFËRKRISP

Nâme: Rad o Foods LLC

Flllr¡g Date: Dec21, 2009

StalusDate: Dec01.2010



Proceed¡ns Number: 91183204

Stâlus: Terminâted

lnterloculory Attomêy: ELIZABETH WNTÉR

Defendânt

Nåmê: Conagra Foods RDIL4, lnc.

Correspondent Adclrêss: CHRISIOPHER M. B¡KUS
MCGRATH. NORTH, MULLIN & KRATZ, PC LLO
FIRST NATIONALTOWER, 1601 DODGE STREET, SUITE 37OO

or\.{AHA NE , 681 02
UNìIED STATES

Corrêspond¿nt e-mã¡l: cbikus@mcq.ålhñodh.com

Flllng Date: Mar 26.2008

Stalus Dato; Sep 21, 2008

Mark

SMAR-T BALANCE

M¿rk

SMARTCAKËSI

Name: GFA Brânds, lnc.

Consspondent Addrêss: John L. Ambroqi
Welsh & Katz, Lld.

Plãint¡t(3)

Appllcåt¡on Stalus

Sectlon 8 ând 15 - Accepted and
Acknowledged

Prosscutlon Hlstory

Dãtê

Mar 26, 2008

Mar 26, 2008

NIar 26, 2008

May 05, 2008

Jul 10,2008

Aug 13, 2008

Sep 10,2008

Sep '11, 2008

Sep 21, 2008

Sep 21, 2008

Corrèspondenl o-mail: ¡lãdocket@welsh|élz.com

120 S. Riverside Plaza,22nd Floor
Chicâgo IL . ô0606
UNITED STATES

BD'S DEC¡SlONr Ð15[,4lssEo W/ PREJUDICE

TERMINATED

Appl¡cât¡on Status Sor¡ãl Nuñber

Registered 77096048

Rôgistrátion
Nunbe¡

3651641

Sårlål
f{umb6r

Reg¡strãtlon

76252358 2952127

Ðuo Ðâtê

May 05, 2008

Entry
Numb€r HlstoryText

FILED AND FEE

NOTICE AND TRIAL DATES SENTiANSWER DUÊ:

PENÐ¡NG, INS-TITUTED

ANSWER

I\,IOTION TO AI\¡END APPLICATION

AMoT APPROVEÐ| PUS RESPONSE DUE 9/1208

W¡THDRAWAL OF OPPOSITION

P'S CERTIFICATE OF SERVICE FOR WlfHDRAWAL OF
OPPOSITION

a

2

3

4

6

7

I

10
Tvôê ôt Prôcêedino: OôDositlon

Proceêdins Numbor: 911!Þ219

Status: Terminated

lntorlocutory Attomêy: GÉORGE POLOGEORGIS

Dofendânt

Name: ConAgÉBrands,lñc.

Corlespondenl Addr€ss: PATRICK C. S-rEPHENSÔN
I\¡CGRATH NORTH MULLIN & KRATZ, PC lLO
SU¡TÊ 37OO FIRSf NATIONAL TOWER 1601 DODGE SÍREEÏ
ot\¡AHA NE ,68102
UNI-TED SIATÊS

Fll¡ng Date: Sep 23, 2005

Slatus Dat¿: l\¡ar 07, 2006

Mårk

SI\4ART CHILI

Appllcât¡on Stalus

Sectìon 8 and 15 - Accepted and
Acknowledged

Plaint¡ff(s)

Ssrial Reg¡stratlon
Number

Nåñe: GFA Brands. ln¿.

CorresÞo¡d€nt Address: JOHN L. Af,4BROG|,

76595938 3187765



WELSH & KATZ, LTD-,
120 S RIVERSIDE PLZ FL 22
cHtcAco:L , 60606-3913
UN¡TEÐ STATÊS

Mark

SMART BALANCË

App¡icatlon Slatus

Section I and 15 - Accepted and
Acknowledged

Sêfial
NuÌnbe¡

R6giBtÉtlon
Number

76252358

Due Dâ16

Nov 08, 2005

Entry
Numbor

Prosêculion Hþtory

Dâtê

'l

2

J

4

b

7

Hlstory Text

FILEDAND FEE

NOTICE AND TRIAL DATÊS SENT: ANSWER DUE:

PËNDING, INSIITUTED

ANSWER

WITHDRAWAL OF OPPOSITION

BD'S DECISION: DISMISSEDwl PREJUDìCE

fERMINATED

Sep 23, 2005

Sep 29, 2005

Sep 29,2005

Nov 04, 2005

Feb 09, 2006

Mar 07, 2006

Mar 07, 2006

Proceêdins Number: 20995991

Intalocutory Altorney:

Def€ndant

Nâme: ConAgraBrands,lnc.

Coûespondent Address: PAIRICK C. STEPHENSON
IVCGRATH NOR-TH MULLIN & KÍ{ATZ, PC LLO
SUIIE 37OO FIRST NAIIONAL TOWER 1601 DODGE STREEI
OMAHA NE,68102
UNITED STATES

Fil¡ng Dale: Mây 19,2005

Status Date: Oct T5, 2005

Mark

SIVAR'' CHILI

Mark

SMAR'T BALANCE

Name: ProMa* Brands lñc.

CoñêspondentAddress: Gianfranco G. lvlilrione/ BertA Collisoñ (OlCounsel)
Lathrop & Gãge L.C.
230 Pa¡k Avenue, Suile 1847
New York NY , 10169
UNITED STATES

Corrospondent ê-mâil: omì1.¡one(ôlâthrooaaqe.com

Nârne: GFA Brânds, lnc.

Corresporldent Address: John L. Ambrogi
Welsh & Kalz, Lld.
120 S. Riveßide Plaza22nd Floo¡
chicago lL 60606
UNITED STATES

Corrêspondañt e-mall: iladocket@welshkâtz.com

Name: GFA B6nds,lnc.

Corespondênl address: JOHN L. AMBROGI,
WELSH & KATZ, LTD.,
120 S RIVERSIDE PLZ FL 22
cHlcAco lL,60606-3913
IINTTED STATES

Applicallon Status

Section 8 and 15 - Accepted and
Acknowledged

Potê¡l¡al OPPosêr(s)

Applicåtion Ståtus

Sect¡o¡ I and 15 - Accepted and
Acknowledged

Pros€cutlon History

Dâte

Sedal
NurÍbâr

Res¡stråtlon

76595938 3187765

Sôrlãl Reg¡stration

76252358 2952127

Entry Duê Ðåle



I
2

4

INCOMING - EXTTIMETO OPPOSE FILEO

EXTENSIOÑ OF fìME GRANTEÐ

ìNCOI\,IING. EXÌ'TIME TO OPPOSE FILED

EXÍENSION OFTIMÊ GRANTED

May 19, 2005

lMay 19, 2005
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Sent:
To:
Cc:

subject:

From: Bill Hooper < bhooper@smartbalance.com >

Fr¡day, lvlay 30,2008 1:02 PM
'Greg Venner'; 'Duane Primozich'
'Tom Hollerbach'; 'Jen Beck'; 'Allan Charles'

FW: SB Named Best Popcorn ìn Men's Health
Men's Health June 2008.pdf

This is pretty strong. How do we leverage ¡t?

Fromi Jenna Scanlon Imailto:JScanlon@tbc.us]
Senti Friday, May 30, 2008 11:50 AN4

To: Jenna Scanlon; agever@smartbalance.com; ajacobus@smartbalânce.com; rgluck@smartbalance.com;
dmccârty@smârtbalance.com; gvenner@smartbalance.com; jm¡nE@smartbalance.com; nmatar@smartbalance.com;
pdray@smartbalance.com; shughes@smartbalance.com; tschulke@smartbalance.com; bhooper@smartbalance,com
Cc: Brent Burkhardt; L¡nda Percefull; Mark Walsh
Subjectt SB Named Best Popcorn in Men's Health

Hello All:

Attached is a PDF of Mer's Health "l25 Best Foods For Men' rvhich appeãs in the June issue. SmaÍ Balance Light Butter Popcon
is featu¡ed as the'Best Popcom" in the Best ofthe Beverage and Snack Aisle category (see #52 or pâge 4). The magazine c¡mpared
nutritionals ofcompetng brands within each category, giving bonus points to Foducts witì more protein arid fiber and less added
sugar and sodiulq and also took calories into consideration. They tlen taste-tested tle top goducts $'itlin eâch category to choose
tlle winn€r.

Please lel us kûos iÎ) ou ìa,ould like hard copics.

Thanks and best regards,

Jenna

Confidential lnformation: This Email is intended only for the individual named on this transmission,
and not intended to be forwarded to th¡rd parties. You are hereby notifìed that any d¡sclosure
and/or d¡stribution, without the express consent of the sender, is unauthorized. lf you have received
this email in error, please delete the message accordingly.
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                         TIMOTHY KRAFT

  UNITED STATES PATENT AND TRADEMARK OFFICE
  BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
  _____________________________________________________

  In the Matter of Application Serial Nos. 77/864206
  and 77/864258: SMART BALANCE Published in the
  Official Gazette on April 20, 2010, and August 10,
  2010, respectively

  _____________________________________________________

  DEPOSITION OF TIMOTHY KRAFT             July 23, 2014
  _____________________________________________________

  BALANCE BAR COMPANY,

  Opposer,
                                Opposition No. 91196954
  v.                            Opposition No. 91197748

  GFA BRANDS, INC.,

  Applicant.
  _____________________________________________________

  APPEARANCES:

      SCHROEDER LAW, PC
           By R. Glenn Schroeder, Esq.
              110 Cooper Street, Suite 605
              Babylon, New York  11702
                Appearing on behalf of Opposer.

      QUARLES & BRADY, LLP
           By Johanna M. Wilbert, Esq.
              411 East Wisconsin Avenue, Suite 2350
              Milwaukee, Wisconsin  53202-4497
                Appearing on behalf of Applicant.
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                         TIMOTHY KRAFT

  1               Pursuant to Notice and the Trademark Rules

  2     of Practice and the Federal Rules of Civil Procedure,

  3     the deposition of TIMOTHY KRAFT, called by Applicant,

  4     was taken on Wednesday, July 23, 2014, commencing at

  5     12:03 p.m., at 2660 Canyon Boulevard, Boulder,

  6     Colorado, before Janet Lee Priestley, Registered

  7     Professional Reporter and Notary Public within and

  8     for the State of Colorado

  9

 10                           I N D E X

 11

 12     DEPOSITION OF TIMOTHY KRAFT

 13

 14     Direct Examination by Ms. Wilbert               4

 15     Cross-Examination by Mr. Schroeder             23

 16

 17
    EXHIBITS                            INITIAL REFERENCE

 18
    Exhibit 41 Photograph of Simply Balanced       10

 19                granola bar

 20     Exhibit 42 May 2013 tracking study relating    13
               to the Smart Balance brand

 21
    Exhibit 43 8-25-00 letter to Lucy B. Arant     20

 22                from John L. Ambrogi

 23     Exhibit 44 7-12-06 letter to Bob Harris from   23
               Brendan J. O'Rourke

 24

 25
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                         TIMOTHY KRAFT

  1                            I N D E X (Continued)

  2     EXHIBITS PREVIOUSLY MARKED                   PAGE

  3     Exhibit 39 Earth Balance baseline tracking     17
               summary from December 2012

  4                (HIGHLY CONFIDENTIAL)

  5     Exhibit 40 Packaging images of Earth Balance   21
               natural fruit bars

  6

  7

  8

  9

 10

 11

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25
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                         TIMOTHY KRAFT

  1                    P R O C E E D I N G S

  2                        TIMOTHY KRAFT,

  3     being first duly sworn in the above cause, was

  4     examined and testified as follows:

  5                      DIRECT EXAMINATION

  6     BY MS. WILBERT:

  7          Q     Today I'd like to talk to you about GFA'S

  8     enforcement strategy related to the Smart Balance and

  9     Earth Balance trademarks.  But before we do that, I'd

 10     like to go through a little bit of background.

 11     What's your name?

 12          A     Timothy Richard Kraft.

 13          Q     Are you employed?

 14          A     I am.

 15          Q     Where are you employed?

 16          A     Boulder Brands, Inc.

 17          Q     Is Boulder Brands, Inc. related to the

 18     applicant in this opposition, GFA Brands?

 19          A     Yes.

 20          Q     What is that relationship?

 21          A     GFA Brands, Inc. is a wholly owned

 22     subsidiary and the primary operating affiliate of

 23     Boulder Brands, Inc.

 24          Q     What is your job title?

 25          A     Senior vice president, associate general
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                         TIMOTHY KRAFT

  1     counsel.

  2          Q     Does that mean you're an attorney?

  3          A     Yes.

  4          Q     Where are you licensed to practice?

  5          A     I'm licensed in the state of Wisconsin,

  6     and I have a single client license in the state of

  7     Colorado.

  8          Q     Could you please describe your general job

  9     responsibilities.

 10          A     Yes.  I'm generally in charge of all the

 11     day-to-day legal matters for the company so things

 12     like contract negotiation, product label review,

 13     management of the intellectual property portfolio.

 14          Q     You mentioned intellectual property

 15     portfolio.  Are you responsible for overseeing any of

 16     GFA Brand's trademarks?

 17          A     I am.

 18          Q     What are some of the trademarks that are

 19     owned by GFA Brands that you're responsible for

 20     overseeing?

 21          A     Smart Balance, Earth Balance, Udi's,

 22     Glutino, Evol, Glutin Free Pantry, Best Life.

 23          Q     I'd like to focus first on your

 24     responsibilities related to the Smart Balance

 25     trademark.  Are you generally responsible -- or are
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                         TIMOTHY KRAFT

  1     you generally familiar with the history related to

  2     the Smart Balance trademark?

  3          A     I am.

  4          Q     How did you become familiar with the

  5     history of the Smart Balance trademark?

  6          A     I've spoken with our general counsel as

  7     well as external counsel, and I've reviewed the file

  8     for the Smart Balance mark.

  9          Q     When was the Smart Balance trademark first

 10     introduced to the market?

 11          A     Around 1996.

 12          Q     And what was the first product sold in

 13     connection with the Smart Balance trademark?

 14          A     Smart Balance Buttery Spread.

 15          Q     Can you give me some examples of other

 16     products that are sold today in connection with the

 17     Smart Balance trademark?

 18          A     Smart Balance peanut butter, enhanced

 19     milk, mayo, cooking oil, snacks.

 20          Q     Now I'd like to talk about enforcement of

 21     the Smart Balance mark.  What is your responsibility

 22     with respect to decisions that are made about

 23     enforcing the Smart Balance trademark?

 24          A     Well, I'm essentially the final screen.

 25     So we utilize external counsel to monitor marks in
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  1     the marketplace.  We also utilize our sales team to

  2     survey the marketplace for marks that could

  3     potentially be interesting to our legal team.

  4          Q     Is the Smart Balance trademark important

  5     to GFA Brands?

  6          A     It is.

  7          Q     Why?

  8          A     It accounts for a good share of our

  9     profits.

 10          Q     Now, I believe you just touched on this,

 11     but specifically what does GFA Brands do to monitor

 12     the market for potential infringement of the Smart

 13     Balance trademark?

 14          A     So as I said, we utilize external counsel.

 15     They've got a watch service.  And also, our sales

 16     team is active in the marketplace in examining new

 17     marks from time to time.

 18          Q     Does GFA Brands have any guidelines for

 19     assessing whether another trademark is likely to

 20     cause confusion with the Smart Balance trademark?

 21          A     We do.

 22          Q     What are those guidelines generally?

 23          A     For the Smart Balance mark, generally

 24     speaking, we are interested in S Balance marks and

 25     Smart B marks.  And for us, order matters.  So if
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  1     you're looking at a Balance S mark, that typically

  2     would not be brought to my attention.  So order is

  3     important.  And again, it's S Balance marks and Smart

  4     B marks, generally speaking.

  5          Q     Could you think of an example where GFA

  6     applied the guidelines you just described and

  7     concluded that it needed to take action to enforce

  8     its trademark rights with the Smart Balance

  9     trademark?

 10          A     Yes.  Not too long ago there was a mark

 11     called Smart Blend.  And given that that hit our

 12     search criteria, being a Smart B mark, we examined it

 13     more carefully.  And when you look at the words

 14     "blend" and "balance" in connection with edible oils,

 15     balance of oils, balance of fat, blend of oils, blend

 16     of fat, we found that to be problematic.

 17          Q     What action did GFA take?

 18          A     We sent a cease and desist letter.

 19          Q     What was the consequence of sending that

 20     letter?

 21          A     They stopped using the mark.

 22          Q     Can you give me an example of a trademark

 23     of the sort that GFA would consider but decide not to

 24     take action on?

 25          A     Sure.  Not too long ago someone brought to
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  1     my attention the fact that the mark Smart Balance was

  2     used in connection with financial services, so like a

  3     checking account purpose.  And given that that's a

  4     financial services sector, outside of the food

  5     sector, it was not a mark that we deemed to be

  6     problematic.

  7          Q     Has Balance Bar analyzed any consumer

  8     packaged goods and then decided not to take action?

  9          A     So you said "Balance Bar."  Did you mean

 10     Smart Balance?

 11          Q     Yeah, I'm so sorry.  I have too many

 12     "balance" words in my mind.  Let me rephrase that.

 13                Can you give us an example of when GFA

 14     Brands has considered enforcing a Smart Balance

 15     trademark with respect to consumer packaged goods but

 16     decided not to take action?

 17          A     Yes.  There is a mark called Simply

 18     Balanced.  And that is a mark I believe owned by

 19     Target, and it's a mark we've been watching very

 20     carefully.  It hits our initial search criteria so

 21     it's been brought to my attention, and we've watched

 22     it over the years.  Target has done a bit of work

 23     with that mark.  It's evolved.  So initially it was

 24     marked as a secondary mark under the Archer Farms

 25     private label brand.  So goods were marked Archer
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  1     Farms, Simply Balanced.  Over time Target has

  2     eliminated or ceased using the Archer Farms in

  3     certain categories of goods, where now you'll see

  4     Simply Balanced as the primary mark.

  5                But in our evaluation of that mark and the

  6     use, we looked at a number of things.  One, the fact

  7     that it's a captive brand to Target.  It is not a

  8     national brand available at all retailers.  It is

  9     only sold at Target stores.  And secondly, Target has

 10     done a very nice job with their trade dress, their

 11     packaging.  So a Target shopper will go through the

 12     food section of the store, and all of the Simply

 13     Balanced private labeled goods are in very prominent

 14     turquois color packaging, and they utilize a

 15     consistent circle in the center of the front panel,

 16     which is somewhat reminiscent of the Target logo.

 17     And it's very easy for their private label shoppers

 18     to identify the Simply Balanced goods throughout the

 19     store.  So we continue to monitor Target's evolving

 20     use of that mark.

 21                (Exhibit 41 marked.)

 22          Q     (By Ms. Wilbert)  The court reporter has

 23     just handed you what's been marked as Applicant's

 24     Exhibit 41.  What is Applicant's Exhibit 41?

 25          A     This is a photograph of the Simply
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  1     Balanced granola bar.

  2          Q     And does Exhibit 41 accurately reflect the

  3     trade dress that you just were referring to?

  4          A     It does.

  5          Q     And what product is -- what products are

  6     depicted in Exhibit 41?

  7          A     Cherry almond Greek yogurt granola bars as

  8     well as nut and seed bars.

  9          Q     Are you aware of any instances of actual

 10     confusion between any of Target's Simply Balanced

 11     products and any of GFA's Smart Balance products?

 12          A     No.

 13          Q     Have the enforcement strategies and

 14     guidelines that you described for us that GFA uses to

 15     evaluate the likelihood of confusion with third-party

 16     trademarks changed over time or stayed the same?

 17          A     Changed over time.

 18          Q     How have GFA's strategies regarding

 19     enforcement changed over time with regard to the

 20     Smart Balance trademark?

 21          A     When the Smart Balance trademark was

 22     initially introduced, the company had a very

 23     aggressive enforcement strategy.  The company was

 24     very active against Smart marks broadly as well as

 25     Balance marks broadly.  As the brand has grown and
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  1     become more well known, our strategy has changed.

  2     Further, the realities of the marketplace have

  3     evolved, as well.  You see a lot of Smart marks.  You

  4     see a lot of Balance marks in the food space;

  5     Balanced Diet, Balanced Nutrition, Smart Water.  I

  6     mean, you can think of quite a few marks.  So as our

  7     brand has become more well known and established, our

  8     trademark enforcement strategy has evolved, as well.

  9     So in the early years we may have pursued any Smart

 10     or any Balance mark.  Now, as I described earlier, we

 11     apply additional rigor to our analysis.

 12          Q     I believe when you were just speaking you

 13     mentioned market realities.  Does GFA to anything to

 14     monitor how consumers are perceiving the Smart

 15     Balance brand or the strength of the Smart Balance

 16     trademark?

 17          A     We do.

 18          Q     What does GFA Brands do in connection with

 19     the Smart Balance trademark?

 20          A     We commission tracking studies on an

 21     annual basis, I would say.

 22          Q     Could you please look at what has been

 23     previously been marked as Applicant's Exhibit 39.

 24     I'm sorry.  That's not what I want.

 25                (Exhibit 42 marked.)
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  1          Q     (By Ms. Wilbert)  Could you please look at

  2     Exhibit No. 42, which the court reporter has just

  3     handed you.  Could you please confirm that this bears

  4     the Production No. GFASB025185 through GFASB025202.

  5          A     Yes.

  6          Q     What is Exhibit 42?

  7          A     This is a tracking study relating to the

  8     Smart Balance brand that was commissioned in May of

  9     2013.

 10          Q     Who prepared this document?

 11          A     Forerunner Strategy.

 12          Q     Who is Forerunner Strategy?

 13          A     It's an independent third-party consultant

 14     that we use from time to time.

 15          Q     Was Exhibit 42 prepared for this

 16     litigation?

 17          A     No.

 18          Q     Could you please turn to Page 3 of

 19     Applicant's Exhibit 42.  Generally what does Page 3

 20     show?

 21          A     This shows consumer awareness of the Smart

 22     Balance brand.

 23          Q     Specifically, what are the -- what is it

 24     showing about consumer awareness?

 25          A     This shows that of those surveyed,
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  1     73 percent of responders were aware of the Smart

  2     Balance brand, which in my opinion is a rather high

  3     brand awareness.

  4          Q     Do statistics of brand awareness of the

  5     Smart Balance trademark influence GFA's legal

  6     strategy with respect to whether GFA believes a

  7     third-party trademark is likely to cause confusion

  8     with the Smart Balance trademark?

  9          A     It does.

 10          Q     How so?

 11          A     With a high brand awareness of above

 12     70 percent, as shown here, it forms our trademark

 13     enforcement strategy, in that it's evidence that our

 14     consumers or consumers at large are aware of the

 15     Smart Balance brand, that it's a strong brand, and

 16     that the likelihood of confusion is minimal or I

 17     would say not strong.

 18          Q     Could you please turn to Page 14 of

 19     Applicant's Exhibit 42.  What does the term "Smart

 20     Balance franchise buyers" refer to in the context of

 21     Page 14?

 22          A     A Smart Balance franchise buyer is a

 23     consumer that regularly purchases Smart Balance

 24     goods.

 25          Q     What do the statistics on Page 14 tell the
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  1     company about Smart Balance franchise buyers?

  2          A     It states that the overwhelming majority,

  3     84 percent, of Smart Balance franchise users report

  4     purchasing the brand in multiple categories, two or

  5     more.  So basically if someone is a loyal Smart

  6     Balance spread buyer, this would indicate that

  7     84 percent of those buyers are also buying Smart

  8     Balance milk or they're going to another area of the

  9     store and maybe purchasing Smart Balance peanut

 10     butter, Smart Balance popcorn, Smart Balance

 11     mayonnaise.  It shows that our consumer is able to

 12     find our products throughout the store despite the

 13     sea of brands and goods in the grocery store.

 14          Q     Do statistics about franchise buyers

 15     impact GFA's legal strategy with respect to whether

 16     GFA believes a third-party trademark is likely to

 17     cause confusion with the Smart Balance trademark?

 18          A     Yes.  It's real evidence that the mark is

 19     very strong.  So the stronger the mark, the less

 20     likely it is that a consumer would be confused with

 21     another Balance mark.

 22          Q     Is the legal department aware of any

 23     instances of actual confusion between the Smart

 24     Balance trademark and any other trademarks that use

 25     the term "Balance"?
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  1          A     No.

  2          Q     I'd like to talk to you now for a few

  3     minutes about some of the Balance Bar trademarks that

  4     are at issue in this opposition.  Balance Bar has a

  5     number of different trademarks at issue including

  6     Balance, Balance Gold, Balance Bar Gold, Balance Bar,

  7     and Balance Bare.  Going forward I'm going to refer

  8     to this collection of marks as the Balance Bar marks.

  9     Is that fair?

 10          A     Yes.

 11          Q     The Balance Bar marks all start with the

 12     term "Balance."  Does GFA Brands have any trademarks

 13     that start with the term "Balance"?

 14          A     No.

 15          Q     Has GFA Brands ever used the term

 16     "Balance" standing alone to signify the source of any

 17     of its products?

 18          A     Not to my knowledge.

 19          Q     Thinking particularly about snack foods

 20     such as popcorn that GFA has sold in connection with

 21     the Smart Balance trademark, are you aware of any

 22     instances of confusion between the snack products

 23     offered under the Smart Balance trademark and any of

 24     the products offered under any of the Balance Bar

 25     trademarks?
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  1          A     No.

  2          Q     Thinking a little bit broader of all of

  3     the products offered under the Smart Balance

  4     trademark, since 1996 when the Smart Balance

  5     trademark was first introduced to the market, are you

  6     aware of any instances of confusion between products

  7     offered by GFA under the Smart Balance trademark and

  8     products offered under any of the Balance Bar marks?

  9          A     No.

 10          Q     Earlier in the deposition I believe you

 11     mentioned that Earth Balance was one of the

 12     trademarks for which you have responsibility; is that

 13     correct?

 14          A     Correct.

 15          Q     What are your responsibilities in

 16     connection with the Earth Balance trademark?

 17          A     So I'm in charge of its enforcement

 18     strategy.

 19          Q     Could you please look at Exhibit 39, which

 20     should be in front of you.  What is Applicant's

 21     Exhibit 39?

 22          A     This is another tracking summary, this

 23     time for the Earth Balance brand, that is dated

 24     January 3, 2013.

 25          Q     Who prepared this document?
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  1          A     Forerunner Strategy.

  2          Q     Was it prepared in connection with this

  3     litigation?

  4          A     No.

  5          Q     Could you please turn to Page 7 of

  6     Applicant's Exhibit 39.  The last bullet point on

  7     Page 7 states, "The brand is highly differentiated

  8     from Smart Balance despite sharing the category base

  9     of spreads."  Does this data influence GFA's

 10     enforcement analysis related to the Earth Balance or

 11     the Smart Balance trademark?

 12          A     Yes.

 13          Q     How so?

 14          A     It demonstrates that consumers are not

 15     overly concerned with the sharing of the Balance name

 16     within the marks.  Smart Balance and Earth Balance

 17     appeal to a very -- well, scratch that.  Smart

 18     Balance and Earth Balance are highly differentiated,

 19     according to the study, despite the fact they share

 20     "Balance" in their name.  That tells me that

 21     "Balance" is not something that is of key importance

 22     from a branding perspective.  Therefore I would not,

 23     in my policing activity, place too much weight on

 24     "Balance" in isolation.  Our enforcement strategy is

 25     really keyed in on the use of "Balance" together with
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  1     either "Smart" or "Earth."

  2          Q     Are the Earth Balance and Smart Balance

  3     trademarks used on similar goods?

  4          A     Yes.

  5          Q     What are some examples of the goods that

  6     are used on both trademarks?

  7          A     Buttery spreads, popcorn.  I would even0

  8     argue milk and milk substitutes, mayonnaise.

  9          Q     Are you aware of any instances of

 10     confusion between products sold in connection with

 11     the Earth Balance trademark and products sold in

 12     connection with the Smart Balance trademarks?

 13          A     No.

 14          Q     Do you believe that the use of "Balance"

 15     in both the Smart Balance trademark and Earth Balance

 16     trademark is likely to cause consumer confusion in

 17     the future?

 18          A     No.

 19          Q     Why not?

 20          A     Based on my experience with these brands

 21     and as demonstrated with this study, the brands are

 22     highly differentiated despite sharing the term

 23     "Balance" in both marks.  We've got a pretty long

 24     history of these products sitting in the same

 25     categories, in the same store.  Peanut butter was
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  1     another one I forgot.  You go into Wal-Mart, and

  2     you'll see Smart Balance and Earth Balance sitting

  3     next to each other on the shelf.  And to my

  4     knowledge, there's no confusion between the brands.

  5     And as this report shows, consumers believe they're

  6     highly differentiated.

  7                (Exhibit 43 marked.)

  8          Q     (By Ms. Wilbert)  The court reporter has

  9     just handed you what's been marked as Applicant's

 10     Exhibit 43.  What is Applicant's Exhibit 43?

 11          A     This is a demand letter from the company's

 12     legal counsel to Balance Bar.

 13          Q     What is the subject matter of the demand

 14     letter?

 15          A     It has to do with Balance Bar's

 16     application to register the mark "Balance" in certain

 17     categories of goods.

 18          Q     What was the outcome of this August 25,

 19     2000 letter?

 20          A     Both companies continued to use the term

 21     "Balance" in their marks.

 22          Q     Based on the enforcement policies and

 23     guidelines that GFA Brands used today, would GFA

 24     decide to send this same letter?

 25          A     No.
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  1          Q     Why not?

  2          A     As I said, our enforcement strategy is

  3     intended to reflect the realities of today's

  4     marketplace.  The term "Balance," as demonstrated

  5     through these tracking studies, can be used

  6     differently, and consumers are able to distinguish

  7     various uses of the term "Balance."  Therefore our

  8     position is "Balance" in isolation is not a term that

  9     can be owned in today's marketplace.

 10          Q     Has GFA ever offered bar products in

 11     connection with the Earth Balance trademark?

 12          A     Yes.

 13                MS. WILBERT:  Can we go off the record for

 14     a moment.

 15                (Discussion off the record.)

 16          Q     (By Ms. Wilbert)  Looking at what's

 17     previously been marked Applicant's Exhibit 40, does

 18     Applicant's Exhibit 40 reflect the Earth bars that

 19     you were familiar with GFA previously offering?

 20          A     Yes; Earth Balance bars, yes.

 21          Q     Did GFA's legal counsel take any action in

 22     connection with the company's decision to offer fruit

 23     bars under the Earth Balance trademark?

 24          A     I believe we filed a trademark application

 25     for the Earth Balance mark in that class of goods.
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  1          Q     When GFA sold fruit bars in connection

  2     with the Earth Balance trademark, was there any

  3     confusion with any of the Balance Bar marks?

  4          A     Not to my knowledge.

  5          Q     Does GFA sell fruit bars in connection

  6     with the Earth Balance trademarks today?

  7          A     No.

  8          Q     Why not?

  9          A     When these bars were introduced, they were

 10     launched into a test market.  During a test market we

 11     have certain benchmarks and criteria that we examine

 12     to determine if the product will be successful.  In

 13     my understanding, in connection with the Earth

 14     Balance bars that test market was not a success so we

 15     decided to not roll out the bars nationally or in a

 16     full market.

 17          Q     What happened to the Earth Balance

 18     trademark application that you referenced?

 19          A     After the business team decided the launch

 20     would not move forward, we abandoned the registration

 21     application.

 22          Q     Are you aware of any recommendation made

 23     by counsel for GFA to discontinue the fruit bar

 24     products that were being offered under the Earth

 25     Balance trademark?
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  1          A     No.

  2                (Exhibit 44 marked.)

  3          Q     (By Ms. Wilbert)  The court reporter has

  4     just handed you what's been marked Applicant's

  5     Exhibit 44.  What is Exhibit 44?

  6          A     This is a demand letter from counsel for

  7     Balance Bar to GFA concerning GFA's use of the Earth

  8     Balance mark in the bar category.

  9          Q     Did Applicant's Exhibit 44 play any role

 10     in GFA's decision to discontinue the bar product?

 11          A     Not to my knowledge.

 12                MS. WILBERT:  Thank you.  I have no more

 13     questions.

 14                MR. SCHROEDER:  Let's take a short break.

 15                (Recess from 12:32 p.m. to 12:42 p.m.)

 16                     CROSS-EXAMINATION

 17     BY MR. SCHROEDER:

 18          Q     Good afternoon, Mr. Kraft.  I have a few

 19     questions to ask you, and then we'll get you out of

 20     here.

 21                I don't know that Ms. Wilbert asked you

 22     this question, but when did you start with the

 23     company?

 24          A     July of 2009.

 25          Q     So when you testified regarding the usage
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  1     of the marks since 1996, that's not based on any

  2     firsthand knowledge, is it?

  3          A     It's based upon my review of the file.

  4          Q     Okay.  Thank you.  And likewise, when we

  5     were discussing -- or you were discussing earlier the

  6     fruit bar that was sold in 2005, that's not based on

  7     any firsthand knowledge, is it?

  8          A     Correct.  Again, it's based on my review

  9     of the file and discussion with the business team.

 10          Q     Is there anyone still at the company who

 11     was around in 2005?

 12          A     Yes.

 13          Q     And did you speak with that person?

 14          A     Yes.

 15          Q     Who would that be?

 16          A     Howard Seiferas.

 17          Q     Thank you.

 18                When you testified earlier about what was

 19     marked as Applicant's Exhibits 43 and 44, which are

 20     letters dated respectively 2000 and 2006, do you have

 21     any firsthand knowledge -- let me rephrase that.

 22                To confirm, you weren't with the company

 23     in either the year 2000 or 2006, correct?

 24          A     Correct.

 25          Q     So you don't have any firsthand knowledge
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  1     of what actually took place in 2000 when Exhibit 43

  2     was sent to -- sent on behalf of GFA, correct?

  3          A     Correct.  Again, I've reviewed the file.

  4          Q     And likewise, with respect to Applicant's

  5     Exhibit 44, you don't have any firsthand knowledge as

  6     to what took place in 2006 when this letter was

  7     received, correct?

  8          A     Correct.

  9          Q     Thank you.

 10                You testified earlier regarding the Simply

 11     Balanced mark owned by Target, correct?

 12          A     Correct.

 13          Q     And you indicated that the mark has

 14     evolved and that GFA continues to monitor Target's

 15     evolving use of its mark, correct?

 16          A     Correct.

 17          Q     And you also testified that GFA has not to

 18     date taken any action with respect to the Simply

 19     Balanced mark, correct?

 20          A     Correct.

 21          Q     Do you know whether Target ever filed a

 22     trademark application which encompasses buttery

 23     spreads?

 24          A     I don't believe they have.

 25          Q     Is that something you would object to?
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  1          A     Yes.

  2          Q     Would that have been part of your decision

  3     whether to or not take action?

  4          A     It would have been one of many factors,

  5     yes.

  6          Q     But as far as you know, you don't

  7     recall -- to the best of your knowledge, you don't

  8     recall whether they filed an application which

  9     encompassed buttery spreads?

 10          A     I'd have to review the application.

 11          Q     Do you know if Target has ever filed an

 12     application for the mark Simply Balanced which

 13     encompasses nutrition bars?

 14          A     I'd have to review the application.  I

 15     know they're using the mark in connection with

 16     nutrition bars.

 17          Q     Are they using the mark in connection with

 18     buttery spreads?

 19          A     Not to my knowledge.

 20          Q     You also spoke about trade dress and how

 21     that influenced your decision not to take action at

 22     this point, correct?

 23          A     Correct.

 24          Q     And you pointed to the distinctive

 25     packaging that Target uses on this particular brand,
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  1     correct?

  2          A     Correct.

  3          Q     Does that have any bearing in a trademark

  4     opposition proceeding, trade dress?  Does trade dress

  5     have any bearing in a trademark proceeding?

  6          A     It certainly has a bearing on whether or

  7     not we initiate a proceeding.

  8          Q     So you are aware -- you indicated earlier

  9     you're an attorney and that you have involvement with

 10     the IP portfolio.  Are you aware that a trademark --

 11     let me rephrase that.

 12                Are you aware that the trademark in

 13     dispute here, Smart Balance, is simply a word mark?

 14     Do you know what that means?

 15          A     Well, you said it is simply a word mark.

 16     That's true.  There is a word mark registration and

 17     application.

 18          Q     Is the application in dispute a word mark?

 19          A     It is.

 20          Q     Is there any trademark associated with the

 21     design features associated with the mark in dispute

 22     today?

 23          A     No.

 24          Q     Thank you.

 25                Let's take a look back at Applicant's
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  1     Exhibit 42.  You had referenced Page 3 in your

  2     earlier testimony, and in particular you were looking

  3     at the graph which indicated that 73 percent of

  4     consumers were aware of the Smart Balance mark,

  5     correct?

  6          A     Correct.

  7          Q     Do you know what types of consumers were

  8     interviewed to reach that particular number?

  9          A     I'd have to review the study.

 10          Q     The top caption in parentheses indicates

 11     "Butter/Margarine/Blends base at % US households."

 12     Do you see that copy?

 13          A     Yes.

 14          Q     So would these consumers have been

 15     consumers of butters, margarines, and blends?

 16          A     I believe so.

 17          Q     Would these consumers have included

 18     prospective purchasers of nutrition bars?

 19          A     Potentially.

 20          Q     You testified earlier that the term

 21     "Balance" is not something of key importance in a

 22     branding strategy.  That's maybe a paraphrasing of

 23     what you said, but do you recall testifying regarding

 24     the term "Balance"?

 25          A     I do.
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  1          Q     And is that a fair statement of what you

  2     said earlier?

  3          A     No.  I believe I testified that the term

  4     "Balance" is part of the analysis, but I do not put

  5     excessive weight on that word alone.  I looked at the

  6     two words in connection with our mark.

  7          Q     Okay.  Do you believe that testimony today

  8     is consistent with the position that GFA took in the

  9     ongoing Heinz/GFA opposition proceeding?

 10          A     I believe that it is consistent.  And

 11     Heinz was concerned with the "Smart" mark, not

 12     "Balance."

 13          Q     You believe it's consistent with the

 14     statements that were made in the trial brief filed in

 15     that proceeding?

 16          A     You'll have to be more specific.  Is your

 17     question regarding "Balance"?

 18          Q     Correct, regarding "Balance."  Do you

 19     recall GFA arguing in the Heinz/GFA proceeding

 20     that -- and I'll quote:  Furthermore, that the term

 21     "Smart" is both laudatory and extensively used by

 22     third parties means that the term is weak and must be

 23     given less weight in the trademark analysis.

 24                Now, do you think that particular argument

 25     is consistent with what you're testifying to today
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  1     regarding the term "Balance"?

  2          A     Absolutely.  What you just recited was

  3     specific to the term "Smart."  My testimony and the

  4     company's position is our uniqueness is the

  5     combination of the term "Smart" together with

  6     "Balance."

  7          Q     Is it your position today that the term

  8     "Balance" doesn't have any more significance in this

  9     mark than the term "Smart"?

 10          A     Again, my testimony is that I don't put

 11     undue weight on either in isolation.  I look at them

 12     together.

 13                MR. SCHROEDER:  Let's take a one-minute

 14     break, and I think I'm done.

 15                MS. WILBERT:  Sure.

 16                (Recess from 12:52 p.m. to 12:54 p.m.)

 17          Q     (By Mr. Schroeder)  I just have one final

 18     question.  You spoke earlier about a change in the

 19     enforcement policy of GFA's use with respect to the

 20     mark.  When did that enforcement policy change, if

 21     you know?

 22          A     It's changed.  I think the term I used was

 23     evolved, so a gradual change.  But based on my

 24     involvement starting in 2009, I have firsthand

 25     knowledge that it's changed since the mid-1990s.
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  1          Q     And at least as early as 2009, it's

  2     changed under your direction and control?

  3          A     Right.  We apply additional rigor to our

  4     analysis, given today's marketplace realities.

  5                MR. SCHROEDER:  No further questions from

  6     me.

  7                (The examination concluded at 12:55 p.m.,

  8                 July 23, 2014.)
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  4

  5

  6
                        TIMOTHY KRAFT

  7                         July 23, 2014
                     Balance Bar vs. GFA
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                   Opposition No. 91197748

  9

 10
    The original deposition was filed with

 11
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 12
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 13
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August 25,2A00

t

Via Fed*albress 
:l

Lucy B- Arant
Russ August & Kabat
l?424 WitshireBlvd- j;

Los Angeles, CA 90025 
;,

Re: BAI-ANCE{EatanceBarCompany)
U.S- S€dal \+'' '15fi7a5a2

Dearlvls.'Barant 1'

:

we repreenr GFA tiFndsr Inc-1fre o\r/nctr of rhe rnark SMART BnLAI'IcEofor

which GFA Brands owns Ulrited sato n"gist'"tio* ryo'' 2200,663 
^nd,2276,285.

GFA Brarrds also owns tbenta* EARTII dAL"NCE" for wNch it owns Unitod States

Iegisoation No- 2,237,*Ut' 
i,

The stfART BAts.lcEg urd EARTH BALAI{CE0 marks havebecn used in

corurection with ,h" ;.*;il;; *i" 
"f 

t 
""iuer 

of products' including mtrgariae'

navonnaise, chccse, shorte::&g' cookinB sp'ay arrg oil" GFA Brands' SIv{ART

BALAI{CEo and EARTH tsALANCE!' #k; tt"-qt'Uofic of.extensive goodwill and

coDsumer recognition built rp througtr .,,ust-u ,*o*o of time and effort iu

advertising and Promotion' ;

It hes comc to onr a{intion that Balance Bar Cornpany is scekiqg to register the

ma*BAIJt{cE(scfialNo-:75-TT45czll"ranumuerofproducts'includingclreese'
t"iry b"."d b.rr"JftJil;;;ii; IJrr -a snack foods' It is mt clcar ftom

t
47

AFREN BI_ANDo REPoRT|NG

.//c, " ql qb?51

HIGHLY CONFIDENTIAL GFASBO19328
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LucyB- /A.arsnt

Augrrst25,2000
P'.gez 

.:

the linited nade6arls inforcration wc obtained whetber Balance Bar has made use of

BAI-AI{CE in *--*, g"l"**, use by Balance Bar of the BAtr-At'ICE msk would

;",fr ;rfi"ft-Gil;r;;.pi""i" *oog consurDccr.. This likelibood of coofixion

gives riseto liability formC-artt infringerient and rurfrircompaitionrmder f€d€ral sod

statc law- GFA Brands J* tdi"no rhatEalance Bar's use and regisadonofthis n11e

t€Nds to dilutetbe disd".d"#; of GFA Brands' BALAI{CE marks aad could diminish

their value and the goodwill associad with the marks'

WehavebrouehtGFA;Brads'BALA}ICEmad$toyouratte|ltionatthistime
with the intcntior "f 

;T.jddi- opposition or other lcgat foceedings' Hovwer' GFA

;;f#ffi #;ei,f,ft;'Jf irs varuaure trademart rights cxuemelv serious and

will take Af avaifaUbffi#ons, i*htaiog ihe filing of an opPosition to protcr and

cnforceitsrights- 
i

On behalf of GFn gsqds, we kindly request tbat Balancc Bar prcvide rrs' within

fourteen (la) days offu dareof mailing of'this iener' with writtcn assunmces U'"t it will

;;;;;;, *" gALAhICn or p'rs'c igisrarion of BAI.ANCE or anv other

confirsingly similrr rJfi""-[l*i*Aivill agree to expressly abandon applicrtion No'

75J74542.

JLA/slb
sc: . Robert Harris

SincerelY,

WELSE & KATZ LTD.

t
Daniet R. Cherry, Esqi

.i

:"

xx TOTAL PAGE . BQIS XX
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Dear Mr. Ilarris:

,l
::$

PRC)SKAUER ROSE LLP'2
'i
{

;,'r1l
,a
,l

ii
iI
'i

r'i .9

i
X.

July 12,2006 
1l

ii

BY TIEDERAL EXPRESS Ii
,{

' Ji'

lv(r. Bob llarris ir

President ii
GFA Brands, Inc. it
2l I Kniclcerbocker Road 

',1

Crcsskill, NJ 07626 f
jl

ffiryffi

GFR BRRNDs AA I 56863?4 A 1 568 63?4 T0 13te655r5At

15858€dFry
NryYorlrNY 10ffi6.6299
Tdephae212.S6|.3m0
Far 212.969,2900

&€ndilJ.gRotffk
ilcmbcr of thc Fitm

Dicct Diel: 212.969.3120
b6rourte@ptrrglauor-com

P.6?/45

LOSA'TG$ES
w 9f{6IO{
rosrol
8(rcARrrg$
r€Yyae(
rcwoRt CAl$s
%R6

.?

\-

t
t

Re:

,'i

,i

t
I

We are orfiidc cormsel to tcraftd-oods" Inc. and the Balance Bar Company C'Ktaff'). Kmft is
rle o\r6er of tho famous gALAI.ICgo ana gelaNCE BARo brands for food and nutritional
bars. Tbe BALAIICEo brand is (f,e srbject of approximately tifteen active BALANCE'
formative federal registrations, mbst ofwhich cover food bars, including U'S. Reg.

Nos. 3,036,771 (BALAIICE BAtt), 2,745,850 urd2,221,309 (BALANCE), 2,t68,192
(BALAIICE OUmOOn),' Z,O5?$6s @ALANCE+), 2,536, I 0 I (BALANCE @LD), and

)4go,Zdg (40-30-30 BALAIICE} Some of Kraft's BALAI.ICE rcgisratioxs arc {re{y
inconiestaUte rmder g 15 of tbe L'F"* Act. Kraft also owns several pending BALANCE-
formative Eadernark applicationsfovering food bars-

The BALAI.ICEo brand has becrihe well-rccognizcd by con$lmors tlXoug! long, exrcnsive, arrd

exolusive use and advertising in {ommerce. As zuch, the BALANCE" mark is a very suong

mark for food bars. In contrasti 6.ur client is not aware of a single third-party acdve fbderal

trademark registration or use, orti-b thsn by GFA Brands, Inc- f'GFA"), that covers food bars-

With this backgound in mind, Si"ft recently learned that GFA has filed two ponding

BAlA}.lCFtrormative U.S. traddna* applications that, following amemdmemts, cover "dried,

ready to eat Auit and vegetable$rs": U-S-. SaiA Nos- 78/554,482 (EARTH_BALAN-CE) and

ignzsnZffnurf neLeNCU.f. t&aft also recerrrly learned that EARTH BALANCE food bars

arc now being sotd in the markpp r"", including in zupermarkets that already carry Kraft's

HIGHLY CONFIDENTIAL GFASBO19326
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PROSKAUER ROSE LLP

I\,ft. Bob Haris .;

JuIy 12,2@6 ;'

Page 2 
:.
i:'

BALAI{CE foodbars- rw9ry1eg. fannr BALANCE Starernent of Userecenrly filed in rhe
U.S' Pat@t and Trademark Offic4tbat alleges a November t, 2005 first use in commerce date.

F ui* oftr(raft's rights iu thc w{t-known and extremely vahrable BALANCEo brand for food
ba6' Klaft is concerrred about theiponsnner confirsion tbat will be caused by GFA's EARTI{
BALAIVCE and FRUIT BALAI{dF food bars. Although Kraft inadverrently missed the
o_p'pocitionPeriod forthe EARTI+BALI,ME rnark, it is Kra$'s intcntion to petition to canccl
this regisnatio,n in the PTO, shou$ the parties not be able to resolve this matter before thc mark

into a registratiou. Simildrly, it is trkaft's intention to oppose the FRUIT BALANCE
application orrce it is publiehed. [€r..^aft is also considering all ot]rei options at its disposal ro
protocr and enforce its BALAI{CE0 brand for food bars.

In this contexf I earclose here an .tugust ZS,2OOOcease and desist letter from GFA,s outside
cottusel to tr(raft, which alleges th{ consumcr confusion, deccption, or mistake would rcsult ftom
Kraft's rse of BALAITICE and GFA's wc of EARTH BALAIICE on similar goods. There is no
Iegitimate basis to take a contary,position now thar it is GFA that is the second-comer to t}te
marketplace forKraft's core prodriict for the BALANCEo brand, namely, food bars.

:

As you may know, Krsft and GFd wcre ablc to amicably resolve the uadErnark couflict that was
the subject ofGFA counsel's eqgbt, 2000 letter. With tbrr background in min4 we offer you
the opportrmity to rectify this rnaticrbyproviding us with your prompt urritten assuranrces, to be
receivod no later than July 26, 20Q6, that GFA has immediately ceased alt uses of EARTH
BALAI{CE, FRUIT BALAI{CE,i4nd anyotherBAlANCFformative marks in connection with
food bars, and will not use anyB.{I-AtlCFformative marks at any point in the fuiure in
comcctiotl with food bars. We a$o seet youlusurances that GFA witl expressly abandon its
EARTII BAI-AI.ICE and FRUIT BALAI{CE applications, atrd will not seek to register any
BAIAT[CE-fomrative eadenarkdrtlrat coverr food bars in the ftrnre.

We look fonvad to ),ow prcmprrruittenresponse.

Sincerely,

Tr"l^frK*,

t
I

BrendanJ. O'Rourke

F,nclosure

,:'

cc: Demeta Merikas, Esq., Iggfr Foods, Inc.t
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