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UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 85/751,520: EARTH BALANCE
Published for Opposition March 19, 2013

BALANCE BAR COMPANY,
Opposer,
Opposition No. 91212477
V.

GFA BRANDS, INC.,

Applicant.

APPLICANT’S SECOND NOTICE OF RELIANCE

Pursuant to Rule 2.122(e) of the Trademark Rules of Practice and Section 704.08(c) of
the Trademark Trial and Appeal Board Manual of Procedure, Applicant, GFA Brands, Inc.,
hereby submits, makes of record in connection with this opposition proceeding, and notifies
Opposer, Balance Bar Company, of Applicant’s reliance upon health or nutritionally branded
product packaging available in retail stores evidencing third party use of BALANCE. The
examples of product packaging are relevant to the lack of a likelihood of consumer confusion
because they show that the field of marks employing the term BALANCE and variations thereof
is crowded, such that the common element shared by each member of the crowd is relatively
weak and not a particularly distinctive element. True and correct photographs of the following
product packaging are attached hereto as Exhibits B-1 to B-24. The physical packaging

constituting Exhibits B-1 to B-24 has been filed with the TTAB via Express Mail.

Exhibit No.: | Description

B-1 Nestle Nutrition BOOST “Balanced Nutritional Drink™”

B-2 Triple Leaf Tea SUGAR BALANCE herbal dietary supplement

QB\30214205.1




Exhibit No.:

Description

B-3 Enzymatic Therapy ESTROBALANCE dietary supplement

B-4 Nature’s Plus MEGA B-100 BALANCED B-COMPLEX dietary supplement

B-5 Zand “bring balance to your body™” Tropical Soother Lozenges-Dietary
Supplement

B-6 Whole Foods B DAILY ESSENTIALS BALANCED B-COMPLEX dietary
supplement

B-7 Woodstock Herbal Products BP BLANCE FORMULA dietary supplement

B-8 MegaFood BALANCED B COMPLEX whole food multivitamin dietary
supplement

B-9 CVS/pharmacy BALANCED B-50 dietary supplement

B-10 Nature Made BALANCED B-100 COMPLEX dietary supplement

B-11 Abbott ENSURE “COMPLETE, BALANCED NUTRITION” nutrition shake

B-12 Old Orchard HEALTHY BALANCE juice cocktail blend

B-13 Lowes Foods B-COMPLEX 50 BALANCED B-COMPLEX dietary supplement

B-14 Gruma Corporation MISSION CARB BALANCE whole wheat tortillas

B-15 PharmAssure BALANCED B COMPLEX dietary supplement

B-16 General Mills FIBER ONE MEAL BAR “balanced nutrition for a healthy
lifestyle™”

B-17 SIMPLY BALANCED peach slices freeze dried fruit

B-18 SIMPLY BALANCED whole grain popcorn

B-19 SIMPLY BALANCED vanilla bean granola

B-20 SIMPLY BALANCED fruit strips

B-21 SIMPLY BALANCED nut & seed bars

B-22 SIMPLY BALANCED organic white grape juice

B-23 SIMPLY BALANCED essence water coconut pineapple

B-24 PROBALANCE™ Protein Shot XL dietary supplement

Dated this 20th day of October, 2014.

QB\30214205.1

/s/ Johanna M. Wilbert
David R. Cross
Marta S. Levine
Johanna M. Wilbert
Andrea J. Fowler
Quarles & Brady LLP
411 East Wisconsin Avenue
Suite 2040
Milwaukee, Wisconsin 53202-4497
Telephone: (414) 277-5495
Facsimile: (414) 978-8942
Email: DRC@quarles.com
Email: marta.levine@quarles.com
Email: johanna.wilbert@quarles.com
Email: andrea.fowler@quarles.com
Attorneys for Applicant GFA Brands, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on October 20, 2014, I served upon counsel of record the foregoing
by causing the same to be delivered by U.S. mail and email to:

R. Glenn Schroeder

Schroeder Law PC

110 Cooper Street #605

Babylon, New York 11702
gschroeder @schroederlawpc.com

Dated this 20th day of October, 2014.

/s/ Johanna M. Wilbert
Johanna M. Wilbert

Quarles & Brady LLP

411 E. Wisconsin Avenue
Suite 2040

Milwaukee, WI 53202-4497
Phone: (414) 277-5000
Facsimile: (414) 978-8942
johanna.wilbert@quarles.com
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