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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 85/751,520: EARTH BALANCE
Published for Opposition March 19, 2013

BALANCE BAR COMPANY
Opposer
e Opposition No. 91212477
GFA BRANDS, INC.

Applicant.

AFFIDAVIT OF KIERSTEN P. VAN HORNE

I, Kiersten P. Van Horne, being duly sworn, declare as follows:
I, I am over the age of 18 and currently reside in Los Angeles, California. | have

personal knowledge of the facts herein, and, if called as a witness, could testify completely

thereto.
2, [ 'am a licensed private investigator in the State of California (#27084).
3 I have worked as a private investigator for Marksmen, Inc. on and off since 1999.
4. My areas of expertise include trademark and patent investigations. | have

conducted investigations domestically and internationally.
5. [n fall 2012, Marksmen asked me to visit several designated retail stores, in Los
Angeles, California to locate and purchase consumable items that contained some form of the

term “Balance™ on the packaging. 1 did not know the specific company that retained Marksmen

or the trademarks at issue in the dispute.
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6. On September 19, 2012 at approximately 5 p.m. (PST) | visited the Lassen’s
Natural Foods & Vitamins store located at 280 Hillhurst Avenue, Los Angeles, California 90027.
[ attempted to locate and purchase all products in the health and nutrition sections of the store
that bear some form of the term “Balance.”

7. During this visit to Lassen’s Natural Foods & Vitamins, | located and purchased
two products bearing some form of the term “balance.” Products [ located and purchased during
this visit to Lassen’s Natural Foods & Vitamins include: Female Balance (dietary supplement)
and Whole Body Yeast Balance (herbal/dietary supplement).

8. LLassen’s Natural Foods & Vitamins also sold Balance Bar nutrition bars in its
health and nutrition section.

9. On September 19, 2012 at approximately 2:15 p.m. (PST) I visited the Erewhon
store located at 7660 Beverly Boulevard, Los Angeles, California 90036. 1 attempted to locate
and purchase all products in the health and nutrition sections of the store that bear some form of
the term “Balance.”

10. During this visit to Erewhon, I located and purchased two products bearing some
form of the term “balance.” Products I located and purchased during this visit to Erewhon
include: Women’s Balance (dietary supplement) and Sweet Balance (dietary supplement).

11.  Attached as Exhibit A is a document bearing production numbers GFA025904—
13. This document is a letter prepared by Mr. William Shanks that includes true and correct
copies of photographs of products I purchased from Lassen’s and Erewhon on September 19,

2012. 1 sent these photographs to Marksmen after I concluded my investigation.
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12. When I concluded my investigation | sent purchased products. receipts, and

photographs of the purchased products to Marksmen. | maintained a strict chain of custody of

the products, receipts, and photographs.

AFFIRMATION

[ declare under the penalty of perjury that the foregoing is true and correct.

/
Dated: October ’7[ 2014 L/’/;_k\—ﬁ’——“

KITersten P. Van ﬁom
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

¢

State of California

County of L,OC\ l\l \9 eles

on_ O-1Y-1Y

Date

before me, N0/ CL 1‘2 ANCC T,

NOYA( viblic |

Here Insert Name and Title of the Officer

personally appeared K\ e en Peathie Nanverne

Name(s) of Signer(s)

R
NORA RINCON
Commission # 2002974
Notary Public - California z
Los Angeles County
My Comm. Expires Jan 5, 2017

Place Notary Seal Above

Description of Attached Document
Title or Type of Document: A S;-L\d_CA\) . f

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent remaoval and reattachment of this form to another document.

who proved to me on the basis of satisfactory
evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged
to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the
laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signatur&'\?/k\,i&i/&(_/k - L L...«}

Signature of Notary Public

Document Date:

Number of Pages: \

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)
Signer's Name:

Signer’s Name:

| Corporate Officer — Title(s):

"1 Corporate Officer — Title(s):

Individual

OF SIGNER
Top of thumb here

[]
)
[l Partner — [ Limited [ | General
[] Attorney in Fact
[ Trustee

1 Guardian or Conservator

[ Other:

Signer Is Representing:

RIGHT THUMBPRINT

| Individual
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"1 Trustee
| Guardian or Conservator
~1 Other:

Signer Is Representing:
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CERTIFICATE OF SERVICE

| hereby certify that on October 20, 2014, | served upon counsel of record the foregoing
by causing the same to be delivered by U.S. mail and email to:

R. Glenn Schroeder

Schroeder Law PC

110 Cooper Street #605

Babylon, NY 11702

gschroeder @schroederlawpc.com

Dated this 20th day of October, 2014.

/s/ Johanna M. Wilbert
Johanna M. Wilbert
Quarles & Brady LLP

411 E. Wisconsin Avenue
Suite 2040

Milwaukee, WI 53202-4497
Phone: (414) 277-5000
Facsimile: (414) 978-8942
johanna.wilbert@quarles.com
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