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INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

INTERNATIONAL BUSINESS
MACHINES CORPORATION
Consolidated Proceedings
Opposer and Petitioner,

V. . Opposition No. 91212472 (Par ent)
: Opposition No. 91215572
PROSPER BUSINESS DEVELOPMENT . Cancellation No. 92059154

CORPORATION

Applicant and Registrant.

STIPULATION TO AMEND TTAB PROTECTIVE ORDER

The Parties to this Consolidated Opgios and Cancellation Proceeding, by their
undersigned counsel, hereby enter into ttleviong Stipulation concerning provisions for
protecting the confidentialitof information revealed during these proceedings.

1. The Parties recognize and acknowledge poiasuant to 37 C.F.R. 8 1116(qg), the
Board’s Standard Protective Order (“Rrdtive Order”), attached heretoEshibit A, is
applicable unless modified by agreement of the Parties.

2. The Parties have agreed to modlfg Protective Order as follows:

a. Paragraphs (1) and (3) of the Protective Order are amended to limit the
classes of protected information and actegsotected information as follows:
I. Confidential — Material to be shielded by the Board from public
access and to be available for review by ufivi® (5) business representatives of the non-
disclosingParty, Attor neys for theParties, Independent expertsor consultants andNon-

party witnesses.
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ii. Highly Confidential — Material to be shielded by the Board from
public access, restricted from any access by the Parties and available for review by Attorneys
for the Parties, and subject to the provisions of Paragraphs 4 and 5 of Exhibit A, by
Independent experts or consultants.

3. The bold terms above shall have the same meaning as set forth in Exhibit A.

4, All other terms of the Protective Order shall remain in full force and effect.

FROSS ZEI;NIG ¢ LEHRMAN &:};'_-'_‘SSU

Téipsic
866 United Natlons Plaza
New York, New York 10017
Tel,: (212) 813-5900

Email: bsolomon@fzlz.com

Attorneys for Opposer and Petitioner
International Business Machines

Corporation
Dated: Columbus, Ohio ISAAC WILES BURKHOLDER &
/8 ,2014 TEETOR LL
Manbcth/]ﬁcluch '

Robert C. Perryman
2 Miranova Place, Suite 700
Columbus, Ohio 43215
Tel.: (614)221-2121
Email: mdeavers@jisaacwiles.com
Email: rperryman@isaacwiles.com

Attorneys for Registrant and Applicant
Prosper Business Development Corp.

Approved by the Trademark Trial and Appeal Board
this day of , 2014
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Dofendant [insert nama]

PROVISIONS FOR PROTECTING
CONFIDENTIALITY OF INFORMATION
REVEALED DURING BOARD PROCEEDING

Information disclosed by any parly ar non-parly wilness during Lhis proceeding may be considered confidential, a trade secrel, or
commerciaily sensitiva by a party or witness, To preserve the confidentiality of the information so distlosed, either the parties
have agraed to ba bound by tha tarms of this arder, in is standsrd form ¢r as modified by agreement, and by any additional
provislans ta which thsy may havea agreed and atlached to this order, or the Board has ordered that the panles be bound by the
provislons wilhin. As used In this order, the term “infermatian” covers both aral testimony and documentary material,

Parties may use this standard farm ordar as tha enlirely of their agreement or may use it as a tamplate fram which they may
fashioh @ modified agraement. if the Bosrd orders that the pariies ablde by the terms of this order, they may subsequently agree lo
madifications or addltions, subjec! lo Board approval, .

Agreement of the parties Is indicated by the signatures of tha partias’ attornays andicr ihe pariiss themsealves at 1he conclusion of
the order. Imposition of the terms by the Board is indicaled by signature of a Board aitorney or Administrative Trademark Judge at
the eoncluslan of the order, If the parties have signed the arder, they may have created & contract. The terms are binding from tha
date the parties or their alterneys sign the order, in slandard ferm or s medified or supplemented, or from the date of imposition
by & Board atlormay or judge.

TERMS OF ORDER
1) Classes of Protocted Information.

The Rules of Practice In Tradamark Casas provide that all inter partes procoeding files, as well as the Involved registration and
application files, er# open fo public inspection. The terms of this arder are not to be used 1o undermine public access to fies,
When approprigte, however, 8 parly or wiiness, on its own or through lts altorrey, may seek lo prolect the confidentiaity of
Intormatlon by employing ene of tha fellswing designations.

Confidential -Material to be shieided by tha Board from publlc access.

Highly Confldentlal -Materlal to be shiaidad by the Board from public access and aubject to agreed restrlctions on access even
as fo the parties andfor their attornays.:

Trads SecratiCommerclally Sensitiva -Malerial fo be shielded by the Board from public ccess, restricied from any access by
the parfies, and avaftable for review by outside counsei for the parties and, sutject to the provisions of paragraph 4 and 5, by
independent experts or consuitants for the parties,

2) Information Not to Be Designated ne Protected.

Informatian may not ba designated as subject 10 any form of protection If it (@} Is, or bacomes, public knowledge, as shown by
publicly avalable writings, other than through violation of the tarms of this document; (b) is acquired by a non-designating parly or
nen-party witness from a third parly lawfully possessing auch information and having ne obligatien fo the owner of the Information;
(¢) was lawfuily possessed by a non-designating party or non-pany witness prior {o the opening of discovery in this proceading,
and for which there is wrilten evidence of tha lawful passession; (d) is disclosed by a non-designating party or non-party witness
legally compelled lo disclose the information; or () is disclosed by a non-dasignating party with the approval of the designating
party.

3} Actass to Protecied Information,

The provisions of this arder regarding access to pratected information are subject to medilication by writlen agreemant of the
parlias or their allorneys, or by molion filad with and approved by the Board,

Judges, attorneys, and other employaas of the Board are bound 1o honor the parties' designations of inforatlon as proleciad but

are not required Lo sign forms acknowladging the ferms and existoncs of this order. Court reporters, stenographers, video
techpicians or oltiers wha may be empioyed by the parlies ar thelr sttomeys to perform services incidental ta this praceeding will
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be bound only to the extent that the parties or thelr attorneys make it 8 condilion of employment er oblain agreemens from such
individuais, in accardance with the provisions of paragraph 4.

* Parties are defined as including Individuals, officers of corporations, partners of pastnerships, and management employess
of any lype of business organization,

- Altorneya for partles are defingd as'incjuding in-house counsel and outside counsel , inciuding support siaff operating
under counsel’s disaction, auch i als or legal assistants, secrataries, and any other employoes or independent
coninactors oparating under count ™ instruglion,

* Independent experts or consultants includa individuals relained by a parly for purposes refated to proseculion or defanse
of the proceeding but who are nnt ¢lherwise emplayees of either the parly or its attorneys.

+ Non-party wilnesses includa any individuals ko be depassd during discavary or tria), whether willingiy or under subpoena
issuad by a court of competent jurlsdiction over the witness.

Parties and their attarneys shall have access la information designated as confidentiat or highly confidential , sublect lo any
agread exceptons.

Outside counael, but not in-house counsel, shall have access to information designated as trade secroticommercially
sansitive

Independent oxporis or consuitants , non-party witnesses , ang any other Ind Ividual not otherwisae spucifically covered by
the tarms of this arder may be afferded access to confldentlal or highly confidentlal information In accerdance wiih the terms
thet foilow in paragraph 4. Furiher, Independent axparts or consultants may have access lo trade secret/commercially
sensltive information If such access is agreed to by the parties or ordered by the Board, in astordance with the terms that follaw
in peragraph 4 and 5.

4) Disciosure to Any Individual.

Prlot ln dlsclosure of pra:ecled lnfcmnalian by any party of ils atiorne iu

y_indlwdual nnl a!rasdy prnvided access to such

6pusmg to disclosa
iched to this order. Tha

g ﬁemficallon !rumlhn I wfdua :
party or ﬂﬂomﬁv receiving the comp[eled form shall ratain {lie arginal.

B5) Disclosure to independent Experts o Consultants.

In additlon to meeting Lha requirements of paragreph 4, any party of aliomey proposing te share disclosed information with an
independent axpert ar consultant must also nolify the party which designaled the information as protected, Notificatien myst be
personally served orforwarded by cerlifled mail, return receipt raquesied, and shall provide notice of the nams, address,
occupation and professional background of the expert or indapendent corsullant,

The party or its attorney receiving \he notice shall have ten (10} business days o objact to disclosura to the expert or independent
consuliant. If objection is made, then the parties must negoliate the issue before raising the Issue before Ihe Board. If (he partlas
are ynable to setlle their dispuie, then il shall be the obiigation gf the parly or atlorney proposing dlsclosure o bring the matter
before the Board with an explanation of the need for disclosure and a report on the affars the parfies have made (o setile their
dispule. The party objecting to disclosure will be expacted to respond wilh its arguments against disclosura or its cbjectians wlll be
deemed walved,

B) Responses to Written Discovary.

Responeas o interrogatories under Federal Rula 33 and requesta for admissions under Federal Ruie 36, and which Lhe
rasponding party reasonably believes to cantain prolected informalion shall be prominently stamped or marked with the
appropriate deslgnation from paragraph 1, Any inadvartent disctosure without appropriate designation shall be remediad as $oen
as lhe disciosing parly laarns of (ts error, by informing ell adverse parties, in writing, of the error, The pariies should inform the
Board only if necessary because of the filing of prelecled infarmalion nol in accordance with the provisions of paregraph 12,

7} Production of Documants.

IF a party respénds | b, refuasis: for production:under Federal RUlE plogdnd rding:the capies ta tha inquiing
party, hentha. cnptemh-ll be prominontly' ampatof (d, d3 ith P signation fram paragraph 1.
¥ Firig-party; ail documents shall ba
considerad protechd durlng t!w courso;;{ lp\spn L A lnrth mquirlnq pary infatms the responding party what documents are 1o
be coplad, the responding parly will ba responsible for prominerdly slamping of marking the copies with the appropriate
designation from paragraph 1. Any fnadvertent disclosure without approptiale designation shall he remedied as soon as the
disclosing parfy learns of s arror, by infarming all adverse parties, in writing. of the error. The parties should inform Ihe Board only
if necessary because of the filing of proteclad information not In accordance with the provisicns of paragraph 12.

8) Dopositions.

Protected documen
oraily noted as st
the documant. i addition

duetd duilng d discovery deposilion,ior: offmd inlo-evidence: dunng -afamtimony deposifion shail be
oducin or offering paity at the ottsel of any, discussion:ol the dociment or informatian conlalned in
{he dacuments musi be promitently stamped of matked with ihe appropriate designalion,

During discussion of any non-documentary protected informatien, the interested party shail make oral note of the protected nature
of the infermatlon.

it of dny depostlion: and 8| axhrbxls or’ nuachmonls shan be (:Onsldered protacled for 30 days foltowlnp the data of
sy s

9) Filing Nolicea of Rejinnce,
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When & party 1 its allorney files a nolice of rellanca during the parly's testimeny period, the party or altorney Is bound to honar
desipnations made by the adverse party or attorney, or non-party wliness, who disclosed the information, so as to malntain the
prolected status of the informalion,

10} Briefs.

When filing briefs, mentoranda, or declaraticns in support of a motion, or briefs al final hearing, the portions of these filings that
discuss protected Information, whether information of the flling party, or any adverse party, or any non-party witnass, should be
redacted, The rula of reasonablaness for redaclion is discussod in paragraph 12 of this order.

1) Handling of Pratected Infarmation.

Disciosure of informalion pratecied under the terms of this order Is Inlended only to facilltate the prosecution or defense of this
case,.The recipient of any protected information disslosed in accorganes with tha terms of this order (s obligated to maintain the
confidentiality of the Information and shall exercise reasonable care in handling, slaring, using or disseminaling the Information.

42] Redaction; Filing Materlal With the Board.

When a parly or attarney must file proteeted information with the Board, or a brief that dIscusaes such informalion, the protected
Information of partion of the brief discussing the same should be redecled from the rematnder, A rule of reasonableness should
diclate how redaclion is effected.

Redaction can entail merely covering a poriion of a page of material when il s copled in anticipation of filing but can also entait the
mare oxlrema measure of simply ﬂlnn Hre page.under 'seal as one that conteins primarily confidential materiat, If only &
senlence or shorl paragraph of @ page
appropriale, In conirast, if most of {hg’ materiu  cohfidentlal, then filing the entire page under seal would be more
reasonable, even If some small quantity of non- -confidential malerial is then withheld from the public record, Likewise, when a multl
-page document (s In issue, reesonablensss would dictate that redaction of the portions or pages cantaining confidential material
bz effected when only some small nutmber of pages contaln stch materfal, In eontrast, if almost every page cf the document
¢ontains some confidential matarial, it may be more reesonable to simply submit the entire document under seal, Occaslions
whan a whole document or brlef must be submitted under seal should be very rare .

Protected information, end pleadings, briefs or memoranda that reproduce, discuss or paraphrasa such information, shall be flled
with the Board under seal, The enveiopes or containers shall bs prominentlly stamped or marked with a legend in substantially the
lollowing farm:

CONFIDENTIAL

This envelope contsins documants or Information that are subjacl to a prolsclive ordar or agreement. The confidentiafity of the
matenal is lo be maintained and the envelope is nof te be vpened, or the contents revealed to any fndividual, excepl by order of
fhe Board.

13) Acceptance of Information; Inadvertent Dleciosure,

Accaptance by a party or its attorney of Information disclosed under designation as protacied shalt not conslilute an admissian
that the Information Is, in fact, ontiled to protoction. Inedvertent disctosure of informslion which the disclosing party intended to
tvsignaty as protected shall not constitule walver of any right lo clatm the information as pralacied upan discovery of the errar,

14} Challanges o Daslgnations of information as Protacted.

I the partias or thelr atforneys disegres as to whelher certain informalion should be prolectad, thay are obligated fo negotlate in
goad faith regarding the designation by the disclosing parly, if the partias are unable to resolve thelr ditferences, the party
challenging the deslgnation may make a motion before 1he Board seeking a detenmination of the stalus of the Informalion,

A chatlenga 1o tha designation of information as protecied must ba made substantially contamporangous with (he designation, or
a5 500N as practicable aler the basis for challenge is known, When a challenge is made jong afler a designation of information as
proleclad, the challenging party wiil be expectad fo show why It could not have madae the challenge at an earlier time,

The party designating Information as protected will, when its designailen is timely challenged, bear the uitimale burden of proving
thal the infarmation should be protecied.

15} Board's Jurisdiction; Handling of Materlals After Termination.

The Board's jurisdiclion over the parties and their altorneys ends when this proceeding Is terminated. A proceeding is terminated
only after a final order is enfercd and gither sll appeliate proceedings have been rasalved or the time for filing an appeal has
passed withaut filing of any appeal.

Tha pacties may agree that archival copies of evidenca and briels ray be retgined, subject to compliance with agreed safeguards.
Othetwise, within 30 days after tha final terminatlon of this proceeding, the parties and ther attomeys shall return to each
disclosing party the prolected Information disclosed during the proceeding, and shall include eny briefs, memoranda, surnmaries,
end the ik, which discuss or In any way refer to such informatlon. [n the altarnative, the disclosing party orils attorney may make
a wrilten request that such materials be desirayed rather than returaed,

16) Other Rights af the Parties and Atforneys,

This crder shall not preclude the padies or their altorneys from making any applicable c¢laims of privilege during discovery or at
trigf, Nor shall the order preclude the filing of any motion with the Board for rellef from a paclicular provisian of thls order or for
additional protections not provided by his order.

By Agreamant of the Fotlowlng, effective:

[insert signature date]
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'[iirlnlor type name-and fitfe of ‘[prlntnrrtypo name and tllie ;Jl "
Individuat signing for p!aintifi} Individua) signing tor defandant]

*[ptintor type name endiaw firm of “[printar type name and law fim of
aticroey for plainiii] attorney for detendant]

By Order of the Board, effective

[bﬁni or typa name &nd lltle of Board atlorney

or judge imposing ordar]

http:/fwww

KEY: =online Eﬁ;lnéss syslcmk ~leas =fom1s" =Ha|pi ‘ =laws/regulations -

[tip:Hwmeysplo.govimainalogsaryindexhiml) =definition (glossary)

Is there & question aboul what the USPTO can or cannot do thal you cannot find an answer for? Send questions aboul USFTO
programs and services fo the USPTOQ Conlact Genter (HCC) (ifnyNaedback isp] . You can sugges! USPTQ webpagas or malerial
you would like featured on this section by E-mail fo the webmagter@uspte.goy imailto:webmusierfbuspto.gov?

subjact=site queslion]. While we cannol promiss fo accommodate all raquests, your suggastions will be considered and may laad
ta other improvements on the websile,

Last Modified: 07/28/2014 14:46:33

This page is owned by Office of General Counsel, Last Modified: 7/4/2009 7:23:50 PM

.uspto.gov/trademarks/process/appeal/guidelines/stndagmnt.jsp

Page 4 of 4

7/28/2014



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the STIPULATION TO AMEND TTAB
PROTECTIVE ORDER was served via first class mail, postage prepéid and placed in a
official depository under exclusive care and custody of the United States Postal Service within
the State of New York upon:

Maribeth Deavers, Esq.
Isaac, Wiles, Burkholder & Teetor LLC

2 Miranova Place, Suite 700
Columbus, OH 43215

on this 12" day of January 2015.

L\/%\; %u[w‘j

\Mario Ortiz -




