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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Rowheels, Inc.
Granted to Date 09/04/2013
of previous
extension
Address 3402 Viburnum Dr.
Madison, WI 53705
UNITED STATES
Attorney Mark J. Diliberti and Dayna M. Frenkel
information Foley & Lardner LLP

777 E. Wisconsin Ave.
Milwaukee, WI 53202

UNITED STATES

ipdocketing@foley.com, tschulz@foley.com, dfrenkel@foley.com,
mdiliberti@foley.com

Applicant Information

Application No 85797689 Publication date 05/07/2013
Opposition Filing 09/03/2013 Opposition 09/04/2013
Date Period Ends

Applicant

ROTA Mohbility Inc.

16548 Oleander Ave.
Los Gatos, CA 95032

UNITED STATES

Goods/Services Affected by Opposition

Class 012. First Use: 2009/01/01 First Use In Commerce: 2010/05/26
All goods and services in the class are opposed, namely: Handrims and pushrims for wheelchairs;

Wheelchairs

Grounds for Opposition

Priority and likelihood of confusion

Trademark Act section 2(d)

Torres v. Cantine Torresella S.r.l.Fraud

808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Other

Mark is not in use on the goods specifed in the
application as required under Sec. 1(a) of the
Trademark Act.

Mark Cited by Opposer as Basis for Opposition

U.S. Application
No.

86024374

Application Date 07/31/2013



http://estta.uspto.gov

Registration Date | NONE Foreign Priority NONE

Date
Word Mark ROWHEELS
Design Mark
Description of NONE
Mark

Goods/Services Class 012. First use:
Wheelchairs; wheelchair wheels

Attachments ROWHEEL Opposition.pdf(20980 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /D.M. Frenkel/
Name Dayna M. Frenkel
Date 09/03/2013




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of App. Serial No.: 85/797,689
Mark: ROWHEEL
Published: May7,2013
)
Rowheels|nc. )
Opposer, )
V. OppositiomNo.

ROTA Mobility Inc.
Applicant.

~ e e

NOTICE OF OPPOSITION

Opposer, Rowheels, Inc. (“Rowheels”Dalaware corporation having a business
address at 3402 Viburnum Drivdadison, Wisconsin, believes thawill be damaged by, and
hereby opposes registration of, the mark ROWHERL ihthe subject of Application Serial No.
85/797,689 (the “Application”) published in tk¥ficial Gazette on May 7, 2013 (and subject to
one timely request for extans of time to oppose which pikes on September 4, 2013) and
requests that registration thie Application be refused.

As grounds in support of this opposition, Opposer asserts as follows:

1. By the Application herein opposed, Applicant seeks to register the word
ROWHEEL as a trademark for “Handrims and pusbkrfor wheelchairs; Wheelchairs” in Class
12. The Class 12 goods are based on alleged use in U.S. commerce since May 26, 2010.

2. Opposer owns Application Serfab. 86/024,374 for “Wheelchairs; wheelchair

wheels” in Class 12.
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3. Opposer, its founders and predecesswpisterest have used the ROWHEELS
mark including in connection with marketi@pposer’s goods while it undergoes FDA testing
since at least as early as 2004.

4. Opposer's ROWHEELS mark is of sigoédnt value to Opposer, including as an
identification of source including in connemti with the marketingrad testing of Opposer’s
products prior to sale.

5. Opposer, prior to any filing date or date of first use upon which Applicant can
rely, adopted and used its ROWHEELS markudaig in connection with marketing Opposer’s
goods.

6. Opposer's ROWHEELS mark for Opposer’s goods and the ROWHEEL mark
sought to be registered by Applicant for Aipant’'s goods are highly similar in sound, spelling,
connotation, appearanaaed commercial impression.

7. Opposer’s goods and Applicantjoods overlap and are related.

8. Applicant's ROWHEEL mark so resbles Opposer's ROWHEELS mark that,
when applied to the goods set forth in the Wggtion, it is likely to or will cause confusion,
mistake or deception within the meaning of Section 2(d) of the Trademark Act, all to the damage
of Opposer.

9. Applicant's ROWHEEL mark so reselab Opposer's ROWHEELS mark that it
is likely to be cited as a bar to registration, to the damage of Opposer.

10. Through use including in marketing anstiteg the products to be sold under the
ROWHEELS mark, prospective purchasers of quduucts, and/or relalegoods associate the

mark with a single source, namely, the Opposer.
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11. Prospective purchasers are likely toriiglead into believing, contrary to fact,
that Applicant’s goods sold or provided untlee mark opposed herein emanate from, are
connected, associated or affilidteith, or are in some way approved or sponsored by Opposer,
all to Opposer’s damage, includitigough impairment of its goodwill.

12. Applicant had not, and has not, madea fide trademark use of ROWHEEL in
connection with any or all dpplicant’s identified goods as required under 81(a) of the
Trademark Act.

13. Registration of a mark for goods that aot being used in connection with that
mark would damage the Opposer’s right to usesdime or similar terin connection with the
same or similar goods.

14. Applicant attempted to commit fraud on the Trademark Office during the
prosecution of its application, because it kneat thhad not used its mark in commerce for
handrims and pushrims for wheelcharsvheelchairs in Class 12, prior to the filing date of the
application.

15. Reasonably relying upon the truth gfpficant’s statements regarding use, the
Trademark Office approved Applicant’s mark for publication on May 7, 2013.

16. Registration of Applicant’s mark, alrted by fraud on the Trademark Office,
would damage the Opposer’s right to register or use the same or similan tonnection with
the same or similar goods.

17. For at least the above reasons, registraf Applicant’s Serial No. 85/797,689 is
herein opposed on the grounds that Applicant’s proposed ROWHEEL mark (1) is likely to cause
confusion, to cause mistake or to deceive uastion 2(d) of the Trademark Act, and under

statutory and common law, (2) is not in use andbods specified in the Application as required

4825-0523-7781.1



under 81(a) of the Trademark Act; and (3) veblé registered as a result of fraud on the
Trademark Office by submitting a false statement contrary to 81(a)(3)(B-C) of the Trademark
Act

WHEREFORE, Opposer requests that this opposition be sustained and the subject
Application Serial No. 85/797,689 to registee mark ROWHEEL be refused registration.

Payment in the amount of $300.00 is tendered herewith via a credit card charge to cover
the statutory filing fee. 37 C.F.R. § 2.6(a)(1Many additional fees should be required, please
charge the same to Deposit Account No. 19-0741.

Respectfully submitted,
FOLEY & LARDNER LLP

Date: September 3, 2013 By: /D.M. Frenkel
Mark J. Diliberti
Dayna M. Frenkel
777 E. Wisconsin Ave.
Milwaukee, WI 53202

Counsel for Opposer
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of App. Serial No.: 85/797,689
Mark: ROWHEEL
Published: May7,2013
)
Rowheels|nc. )
Opposer, )

V. OppositiomNo.

ROTA Mobility Inc.
Applicant.

~ e e

CERTIFICATE OF SERVICE

| hereby certify that a copy of the NOTICE OF OPPOSITION was deposited with
the United States Postal Service as first clask pustage prepaid, in aanvelope addressed to:

ROTA Mobility Inc.
16548 Oleander Ave.
Los Gatos, California 95032-3532

Dated: _September 3, 2013 Signed:/D. M. Frenkel/
Dayna M. Frenkel
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