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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

UNITED INDUSTRIES CORPORATION, )
)
Opposer, ) TM: CITREPEL
V. Serial No. 85/805,232

CHEMIAN TECHNOLOGY LIMITED,

N—r
\ P N N N

Applicant.
ANSWER

Chemian Technology Limited (“Chemian” or “Appliddn a United Kingdom
corporation having its principal place of businastnit 2, 80 Eastmount Road, Darlington, DL1
1LA, United Kingdom, for its Answer to the Noticé ©pposition, states:

Applicant does not believe that the preamble éoNbtice of Opposition necessitates a
specific response. Applicant, however, acknowlsdbat the preamble correctly identifies the
application by application serial number. Applitdanies each and every allegation not
hereinafter specifically admitted, modified, or &iped. Applicant responds to the
corresponding paragraphs as follows:

1. Applicant is without knowledge or informatiouafficient to form a belief as to the
truth of the allegations contained in paragraphd therefore denies same.

2. Applicant admits that the Notice of Oppositidantifies a “REPEL Mark” to
name a purported REPEL trademark. Applicant ibeut knowledge or information sufficient
to form a belief as to the truth of the remainifiggations contained in paragraph 2 and
therefore denies same.

3. Applicant is without knowledge or informatisuafficient to form a belief as to the

truth of the allegations contained in paragraph@ therefore denies same.



4. Applicant admits that according to the Unigtdtes Patent and Trademark Office
(“USPTQO”) online TSDR database the mark REPEL veggstered on July 17, 1984 with
Registration No. 1285753 in International Class @th the identification of goods and services
being for “Insect Repellent.” Applicant admits thiae Notice of Opposition identifies this
registration as the “REPEL Registration.” Applitadmits the online TSDR database shows a
date of November 15, 1968 as the purported dafiesbfise in commerce for the REPEL
Registration. Applicant is without knowledge ofarmation sufficient to form a belief as to the
truth of the remaining allegations contained inggaaph 4 and therefore denies same.

5. Applicant admits that electronic copies wattached in Exhibit A to the Notice
of Opposition that purported to show the curreatust and title for the REPEL Registration.
Applicant also admits that the REPEL Registratian heen registered on the Principal Register
for more than five years. Applicant is without kvledge or information sufficient to form a
belief as to the truth of the remaining allegationatained in paragraph 5 and therefore denies
same.

6. Applicant is without knowledge or informatisafficient to form a belief as to the
truth of the allegations contained in paragraphd therefore denies same.

7. Applicant admits that it filed Application $&rNo. 85/805,232 (“the
Application”) on December 18, 2012 for the mark RHPEL (“Applicant’s Mark”) in standard
character format in connection with “insect repatlpreparations” in International Class 5.

8. Denied.

9. Applicant admits that Applicant’'s mark CITREPHEIcludes the word REPEL

within the mark. Applicant denies the remaininiggdtions of paragraph 9.



10. Applicant denies that it had constructivactual knowledge of the REPEL Mark
as that term is used in the Notice of Oppositiaargo adopting Applicant’s Mark.

11. Applicant denies that it had constructivaciual knowledge of the REPEL Mark
as that term is used in the Notice of Oppositiagargo filing the Application for CITREPEL.

12. Applicant admits that the REPEL Registratias issued prior to the filing date
of Applicant’s application for the mark CITREPELApplicant is without knowledge or
information sufficient to form a belief as to thath of the remaining allegations contained in
paragraph 12 and therefore denies same.

13. Denied.

14. Applicant is without knowledge or informatisaufficient to form a belief as to the
truth of the allegations contained in paragraplaid therefore denies same.

DEFENSES

FIRST DEFENSE: LIMITED RIGHTS

15. Opposer is not entitled to own or enforcdesige and expansive mark rights in
the word “REPEL” in connection with the goods aedvgces listed in International Class 005.
Numerous companies throughout the United Stategsang and have registered with the
USPTO similar and related marks to Opposer’'s RENMEEK and REPEL Registration in
International Class (“IC”) 005 which include the i¢REPEL”.

16. Given the crowded field which exists in theitdd States for marks which
incorporate “REPEL”, Opposer’s rights are limit&dsicope and Opposer's REPEL Mark and

REPEL Registration already coexist with numerouslar marks without issue.



17.

Upon information and belief, Opposer's RER#Ark and REPEL Registration

have coexisted, and continue to coexist, with thlewing third-party marks, owned by multiple

parties, in the United States in IC 005:

Reg. No Mark IC Goods and Services
3038100 REPELS-ALL 005| Animal Repellents
1659392 REPEL'M 005| Tape barrier for controllingpgy moth caterpillar
larval migration
1181799 REPEL-X 005| Emulsifiable Fly Spray Concatetifor Use on Horses
and Livestock
2392095 | SMELL REPEL] 005| Anti-bacterial foggers aeddorizers
4236340 ROSEMARY | 005 | Domestic biopesticides and lice treatment piedjmans
REPEL containing rosemary
SHAMPOO
3367171 REPEL-A-TIE 005| Polymeric bendable ribbwips bearing animal
repellant
3038100 REPELS-ALL 005| Animal repellents
3720972 | REPEL-A-PEST 005 Animal repellents
2392095 | SMELL-REPEL  005| Anti-bacterial foggers aebdorizers
1445908 REPEL 005/ Chemical preparations used otgdo@revent
defecation and urination by dogs and digging bg cat
lawns, gardens and other areas
18. Upon information and belief, numerous comearihroughout the United States

use and own repellent-related marks that coexist @pposer's REPEL Mark and REPEL

Registration. This evidence provides demonstrpief of the crowded field in which Opposer

is seeking to enforce its alleged “exclusive” rgght “REPEL”. The marks listed above coexist

in the same areas that Opposer describes for BERBark and REPEL Registration: insect

repellents and closely related products.

19.

SECOND DEFENSE: DESCRIPTIVE

Opposer is not entitled to own or enforce esige and expansive mark rights in

the word “REPEL” in connection with the goods aedvices listed in IC 005 because the term

“repel” is descriptive of the Opposer’s goods.



LET

20. The word “repel” is defined as “to drive baokpulse,” “to fight against: resist,”
“turn away, reject,” “to drive away: discouragetd‘cause aversion in: disgust.” This online
dictionary definition is attached &xhibit A and may be viewed at the following webpage:
http://www.merriam-webster.com/dictionary/repel.

21. The REPEL Mark and REPEL Registration merekcdbe one or more of an
ingredient, quality, characteristic, function, posp and use of the Opposer’s goods. See TMEP
§ 1209.01(b). Here, the term “repel” merely ddsesithe admitted quality, characteristic,
function, purpose and use of the Opposer's REPEitkiad REPEL Registration to repel,
namely, “insect repellent products and closelyteglgproducts” set out at least in paragraph 2 of

the Opposer’s Notice of Opposition.

THIRD DEFENSE: NO LIKELIHOOD OF CONFUSION

22. There is no likelihood of confusion betweerpAgant’'s mark CITREPEL and
Opposer's REPEL Mark or REPEL Registration. Indeled Examiner did not even cite the
REPEL Registration against Applicant’s CITREPEL knduring examination. Based on the
factors listed irPolaroid Corp. v. Polarad Elecs. Corp., 287 F.2d 492 (1961) andre: E.I.
duPont de Nemours & Co., 476 F.2d 1157 (1973), the Applicant’s mark CITEERvould not
be confused with Opposer's REPEL Mark or REPEL Begiion. Some of the factors relevant
here include but are not limited to degree of santy between the marks, strength of the marks,
proximity of the products or services, good faitradopting the mark, sophistication of the
buyers, channels of distribution, number/natursimiilar marks used for similar services, and
variety of goods to which the mark is applied.

23.  Applicant’'s mark CITREPEL would not be confuseith Opposer's REPEL

Mark or REPEL Registration because the marks hdow @egree of similarity.



24. Applicant’s mark CITREPEL would not be confuseth Opposer's REPEL
Mark or REPEL Registration because the OpposerBREMark and REPEL Registration are
of low strength at least because they are suggestithe goods they are associated with.

25.  Applicant’'s mark CITREPEL would not be confuseith Opposer's REPEL
Mark or REPEL Registration because of the Applisagbod faith in adopting the mark
CITREPEL.

26.  Applicant’'s mark CITREPEL would not be confuseith Opposer's REPEL
Mark or REPEL Registration because of the soplagtio of the buyers of the goods associated
with Applicant’'s mark CITREPEL and the Opposer'sfEE. Mark and REPEL Registration.

27. Applicant’'s mark CITREPEL would not be confuseth Opposer's REPEL
Mark or REPEL Registration because the channeadsstifibution are very different for the
relevant products.

28. Applicant’s mark CITREPEL would not be confuseth Opposer's REPEL
Mark or REPEL Registration because of the lackavfety of goods to which the mark is
applied.

29.  As evidence of an actual lack of confusion, liggmt's mark CITREPEL has
coexisted with the mark REPEL of an insect repelilethe United Kingdom for at least ten
years without confusion.

FOURTH DEFENSE: FAILURE TO STATE A CLAIM

30. The Notice of Opposition fails to state drolapon which relief can be granted.



WHEREFORE, Chemian Technology Ltd. requests tiaQpposition be dismissed and

that Application Serial No. 85/805,232 be approzad that the applied-for mark be registered.

Date: July 30, 2013 W/b%m ﬁi’%f/La

William D. Hare

McNeely, Hare & War, LLP

5335 Wisconsin Avenue, Suite 440
Washington, DC 20015

Tel. (202) 640-1801

Fax: (202) 478-1813

Gabriela Materassi
McNeely, Hare & War, LLP
12 Roszel Road, Suite C104
Princeton, NJ 08540

Tel. (347) 400-1154

Fax: (202) 478-1813

Attorneys for Chemian Technology, Ltd.



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

UNITED INDUSTRIES CORPORATION, )

Opposer, )) TM: CITREPEL
V. ; Serial No. 85805232
CHEMIAN TECHNOLOGY LIMITED, ))

Applicant. ))

CERTIFICATE OF SERVICE

| certify that on July 30, 2013 a true and corgy of the foregoing ANSWER was
served on Opposer’s Attorney of Record by firseslmail, postage prepaid, at the following
address:
William M. Bryner, Esq.
Kilpatrick Townsend & Stockton, LLP

1001 West Fourth Street
Winston-Salem, NC 27101

United States
/f//f/z%mf 27 /fgﬁfta_

William D. Hare
Attorney for Applicant

CERTIFICATE OF TRANSMITTAL

| certify that on July 30, 2013 a true and corgy of the foregoing ANSWER is being
filed electronically with the TTAB via ESTTA.

WsZhoin 47 0

William D. Hare
Attorney for Applicant
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