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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

OVATION, LLC, Opposition No. 91210506
a Delaware limited liability company,
Mark: POP OF CULTURE
Opposer,
Serial No. 85/569,798
V.

E! ENTERTAINMENT TELEVISION, LLC, | APPLICANT’'S REPLY IN SUPPORT OF
a Delaware limited liability company, ITS MOTION TO COMPEL AND TO
EXTEND DISCOVERY DEADLINES
Applicant.

Applicant E! Entertainment Television, LLC (phlicant”) respectfullysubmits this reply in
support of its motion to compel and to extengtdvery deadlines. Although Applicant commenced
discovery in November 2013, Opposer engagea iseries of tactics over months intended to
unduly delay and thwart Applicant’'s discoveefforts. While Applicant was accommodating
regarding Opposer’s counsel'squeests for extensions and itspeated failures to promptly
communicate with Applicant, Opposierincredibly attempting to jpat Applicant as the obstructing
party. However, the facts are clear: Opposentiapally and repeatedly ifad to comply with its
discovery obligations, served facially deéint responses, only produced publicly available
documents, and then failed to respond to Apptisaefforts to meet and confer and address
scheduling issues. Accordinygithe Board should grant Appéint’'s motion in its entirety.

l. OPPOSERIGNORED APPLICANT'S ATTEMPTS TO MEET AND CONFER

There is no merit to Opposer'sach that Applicant failed to get and confer. Applicant’s
counsel repeatedly asked for dahle times to meet and confeith Opposer’s counsel. Opposer
ignored those requests. It defial$ logic for Opposeto now hide behind it®wn inactions as a

basis for denial of the motion to compel. For evidence, the Board need look no further than
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Opposer’s own declaration and exhibits. Orrdhal4, 2014, Applicant’s counsel, Michael McCue,

specifically asked for times and dates for a meet and confer:

From: McCue, Michael

Sent: Friday, March 14, 2014 9:38 AM
To: ‘Whitney Walters'

Ce: "Jill Petrind’

Subject: RE: ElfOvation

Whitney: One month has passed since | conveyed the proposal below. | understand and empathize with the family
tragedy, but at this point the clock Is ticking on the TTAB schedule and EI's responses to Ovation's discovery requests,
which are due on April 4. If Ovation is interested, the proposal | conveyed below is still on the table. However, in the

interim, we need to move forward. few dates and times that are available 1o confer on
Ovation’s responses to EI's discovery requests and Ovation’s document pm %ﬁ 77T T E—
L - - ____________________________}

(Declaration of Paul A. Bosgx. J) (emphasis added).

Having received no response, on March 2¥14£ Mr. McCue again inquired about dates

and times for a meet and confer:

From: McCue, Michael [malivo:MMcCue Elrraw,. com]
Sent: Thursday, March 27, 2014 12:10 PM

To: Whithey Walters

Ce: Jill Pietrini

Subject: RE: El/Ovation

Whitney: We have not received any response to our proposal below for 3 settiement procedure of, In the alternative,

qur reauest that Ovation provide proposed dates to meet and confer on Ovation’s discovery responses. | have been
assuming that, under the circumstances, you and/or Ji had tume Lo aoar (i@ MatIer. wiiie we 3re walting
for a response, | requests an additional extension of time to respond to Ovation’s discovery requests to April 29. This
wﬂMmaMwwﬂhmmhmﬂhiummmmum. Please let me know, Thanks, Michael

(Id.) (emphasis added). Finallgn March 31, 2014, Mr. McCue spécally told Opposer that

Opposer had inappropriately ignored Aipant’s request to meet and confer:

From: McCue, Michael -

Sent: Monday, March 31, 2014 9:29 AM
Tot Whitney Walters

Cz Jill Pietrini

Subject: El/Ovation

‘Whitney: While | am encouraged to hear that Ovation is working on a proposed settiement agreement, we have
procedural lssues that must be addressed.

We made a proposal regarding settlement on February 14 that Included postponing our responses to discovery
requests. In the alternative, we asked you to provide a date certain by which you would produce Ovation's long-
overdue document production. Ten days later, on February 24, you responded and indicated that Jilf's (ather had
passed away. Given the personal circumstances, | walted another 3 weeks — until March 14 - ta reach out again
regarding the February 14 proposal. | aiso asked you to provide dates and times to meet and confer on Ovation's
discovery responses. You did not respond.  Assuming that you and Jill were addressing family ssues, | waited another
couple of weeks to March 27, when | asked you again for a response to my February 14 email and again for dates on
which wie can meet and confer regarding Ovation's discovery respanses. | also asked for an extension of 30 days for E!
to respond to discovery requests since | had held off work pending your response to my February 14 proposal and
assuming that your delay In responding was due to family lssues that you and Jill were experigncing. Now, after waiting
nearly & weeks to respond to my February 14 email, you: (1) again ignored our request for a date certain to produce
documents, (2] ﬂgm%amhrlmmmwimmmwgmmonl;sd:ﬁmacmm
respond to discovery requests, we n ing weeks for you to respond to our proposal and waiting
months for you to produce even a single document. Ovation has effectively taken an open-ended extension of time to
produce documents. £ has been prejudiced by Ovation’s failure to produce documents, including, for example, because
of the deadline for disclosure of experts.

4559713 _1



(Id. at Ex. K) (emphasis addedDpposer’s claim that “Applicant said nothing” about a meet

and confer (Opp’n_at 6) is plainly false Indeed, as Opposer d¢omuously dodged Applicant’s

counsel’'s requests to meet and confer, Oppbser only itself to blae for not learning the
“substance of Applicant’s disputes” until the motion to compel was filetl) (

Opposer’'s argument that Applicant shothlave brought a motion under Federal Rule of
Civil Procedure 36 with spect to the insufficiency of Opposer’s resporiee&pplicant’s requests
for admissions rather a “motion to compel” is emtirely unpersuasive red herring. Applicant’s
motion to compel cites to and seeks relief urigederal Rule of CiviProcedure 36(a)(6). S€e
Mot. to Compel, at 17-21.) Boiled down, Opposergument is that thBoard should summarily
deny Applicant’s motion because it svitled a motion to compel rather than a motion to determine
the sufficiency of Opposer’s ngsnses to Applicant’s requests fadmissions. Such a draconian
application of form over substancens contrary to the federaburts’ public policy of deciding
disputes on the merits and not legal technicalities. There cdre no doubt from Applicant’s
motion that Applicant is seeking relief under R@& And even if it could be argued that the
motion was mislabeled, federal courts liberally ¢ares such motions as requests to determine the
sufficiency of objections under Federal Rule of Civil Procedure Sée, e.g., Khaliel v. Norton
Healthcare, Inc. Ret. PlarNo. 3:08—-CV-69-C, 2012 WL 6554714, *at (W.D. Ky. Nov. 20,
2012).

Il. THE BOARD SHOULD COMPEL OPPOSER TO ANSWER APPLICANT'S
INTERROGATORIES FULLY AND COMPLETELY

A. The Board Should Compel Opposeifo Answer Interrogatory No. 4

Interrogatory No. 4 did not ask for wheththe USPTO allowed Opposer’s trademark
application; it asked whether Opgosused the mark in a degaive or distinctive manner.
Opposer’s answer that the USPB&fowed its application, thereforés evasive because it did not

answer the precise question ask®pp’'n at 9). Opposer claimsdbes not need to “address all the
3
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ways in which Opposer claims to have uged CULTUREPOP Mark(Opp’n at 9), but the
interrogatory asked for “all facts supporting” Oppts@osition. To the extent Opposer continues
to rely on its boilerplate objecins (Opp’n at 9), and since Oppobais not explained the basis for
its boilerplate objections, the Bad need not consider theriwolkswagenwerk Aktiengesellschaft v.
Mtd Prods. Inc. 181 U.S.P.Q. 471, 471 (T.T.A.B. 1974}h¢ reasons for objecting by the party
resisting discovery must be set forth and the bufepersuasion is on the objecting party to show
that the interrogatoriedieuld not be answered”).

B. The Board Should Compel Opposer Té&@roduce Business Records And ldentify
The Responsive Documents For berrogatory Nos. 2, 5-9, and 14-15

All Applicant asks is that the Board compelg@ger to do what Opposer said it would do in
the first place. Under Federal Rule of Civil Prdgee 33(d), a party can answer an interrogatory by
electing to produce documents, “if the burdendefiving or ascertaining the answer will be
substantially the same for either party,” but ety must “[specify] the records that must be
reviewed.” Id.' Here, Opposer’s answers to these iogatories claimed that the answers were
within Opposer’s busirss records, but Opposer did notumtly provide itsbusiness records.
Additionally, Opposer has ngpecified where in itandisclosed businessaords the answers might
be found. Opposer’s other arguments are distractions from its complete failure to comply with Rule

33(d).

! Significantly, nowhere in Opposer’s objectionsresponses and nowhere in Opposer’s brief does
Opposer present any evidence that the burdenceftaming the answers sibstantially the same

for both parties. In the absanof such evidence, Opposer should not be permitted to reply upon
Rule 33(d) and the Board shouwddmpel Opposer to answegee, e.g., Littliélocking Water Ass’'n

v. E.l. Du Pont De Nemours & CGad\No. 2:09-cv-1081, 2013 WL 608154t *44 (S.D. Ohio Feb.

19, 2013) (granting motion to compel answers ternogatories in absea of evidence that the
burden of ascertaining or derivitige answers from business recondss substantially the same for
both parties).

2 As Applicant noted and Opposer did notpdie, Opposer producetB5 pages of documents

containing minimally probative public informati such as printouts ofvebsites and internet
articles. (Mot. to Compel. at 8.)
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1. Interrogatory No. 3:

Contrary to Opposer's arguments, inforroatiregarding the adoption of its mark is
discoverablefInformation concerning a party's selection and adoption of its involved mark is generally
discoverable (particularly of a defendahteeTBMP § 414(4).

2. Interrogatory No. 5:

Opposer claims that did specify the documents needed to answer this interrogatory by
identifying its “Statement of Use” filed with ¢hUSPTO. However, ¢éhstatement of use only
identifies the first date of use for an entitass of goods, not the “goodsd services” as requested
by the interrogatory.

3. Interrogatory Nos. 6 and 7:

Opposer’s objections regarding the vaguenessnbus terms is a deherring, as Opposer
claimed that it will produce business recordsrésponse to these interrogatories despite these
objections. However, contrary to Opposer'guament, Opposer’s intent to use its markather
goods and services is discoverable because, ambagtbings, it will address whether the parties’

goods and services are likely to overiaphe normal expansion of business.

4, Interrogatory No. 8:

Opposer claims it answered this interrogatory by indicating that it promotes goods and
services under its mark on “websites, social medind [by] word ofmouth.” However, the
interrogatory asked Opposer tlescribe its promotional, masting, and advertising plans “in
detail,” not to provide sbttle information as to be&irtually non-responsive.

I

% Importantly, for each of Interrogatory Nos.&9, and 14-15, Opposer doeot dispute that its
responses to these interrogatories failed totifyethe specific business records that contain the
answers.
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5. Interrogatory No. 9:

Opposer claims that it has described its custsmand “agrees to produce business records”
that sufficiently identifies them. (Opp’n at 10Tjo date, however, Opposer has not identified any
document that is responsito this interrogatory.

6. Interrogatory Nos. 14-15:

Opposer claims that it badentified the names sbme media channels in which it has used
the CULTUREPOP mark. These interrogatories, éwav, asked for “all” such domain names,
social media user names, and media, not merely some.

Il. THE BOARD SHOULD COMP EL OPPOSER TO PRODUCE
ALL REQUESTED DOCUMENTS WITHOUT OBJECTION.

A. Request for Production Nos. 1-3, 5-12, 15-22, and 25:26

Opposer’'s claim that Board intervention m®t needed becausepposer has “begun”
production of documents in response to these requests fails. (Opp’n at 13.) In response to these
Requests, Opposer was obligated to checkretsords thoroughly to provide the requested
documents. See Bison Corp. v. Perfecta Chemie.B4/U.S.P.Q.2d 1718, 1720 (T.T.A.B. 1987).
Instead — and as Opposer does not despuso far, Opposer has only produpedlicly available
documents. (McCue Decl. 1 36.) Opposer hagprmtided Applicant or th Board with any facts
or cause to believe th@pposer ever searched its recordsrémponsive documents, much less that
it thoroughly reviewed them in response to thesgiests. The fact that Opposer has just “begun”
producing documents for discovergquests served half a yeamagemonstrates why the Board
should compel Opposer to produce all respansihon-privileged, documents in its possession,
custody, or contralvithout objection.

B. Requests for Production Nos. 4, 13-14, and 23-24.

1. Request No. 4:

Contrary to Opposer’s cla, an opposer's selectionnég adoption of its mark is
6
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discoverable. $eeOpp’n at 14, n. 3) (admitting th&tarian Associates v. Fairfield-Noble Corp.
188 U.S.P.Q. 581, 583 (T.T.A.B. 1975) “addressesopposer’s . . . obligain to respond to

discovery”). Opposer’'s argumentathwhile its decision and seleati@f a mark may be relevant,
its decision toregister the mark is not is a distinctionitivout a meaningful difference. The
decision to register a mark is part of the prodessleciding and selecting mark and Applicant is

not seeking privileged documents.

2. Request No. 13:

Documents concerning how Opposer has ubedphrase “pop culte” and/or “popular
culture” in connection with goodsr services offered underpposer's CULTUREPOP mark are
directly relevant to the desptive nature of Opposer's madnd to the weakness of Opposer’'s
mark. Whether the evidea might also be used &itack Opposer’'s maidoes not detract from its
relevance fothis proceeding.

3. Request No. 14:

Opposer’s objection that it caamovide summaries (or synopses)its televsion programing
rather than the requested scripts misses the point. The fact that there exists evidence which
describes the productsic services offered under Opposer’srknim general terms does not mean
Applicant is precluded from requesting (and recgjyidocuments that would describe the products
and services in more detail.

4. Request Nos. 23 and 24:

Opposer cannot genuinely claim that it is confused by the words “pop culture” and “popular
culture” when its entire business is built arowtedivering programming and entertainment based
on pop culture a.k.a. popular culturesurely, Opposer has somardsgance of understanding of
what those words mean, especiaigce in response to other discoveequests that also included

the words “popular culture,” Oppesprovided an answer dégpthe alleged ambiguity.Se€eResp.
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to Interrog. No. 7, Ex. B to Bost d2l.) Opposer’s refusal to providany documents is
unjustifiable.

lll.  THE BOARD SHOULD COMPEL OPPOSER TO ADMIT OR DENY
APPLICANT’'S REQUESTS FOR ADMISSIONS WITHOUT OBJECTION

A. Nos. 2-4, 19-34, 63, 67-73, and 77-84

Opposer argues that it complied fully withlR@6 by inserting an obgtion that tracked the
language of the Rule, stating that, having conduatéaasonable investigation” of its records, it
could not admit and deny these requests. As one court explained at length, however, “permitting a
party to avoid admitting or denying a proper requdesadmission simply by tracking the language
of Rule 36(a) would encourage additional abuse of the discovery procassd, Inc. v. S. Pac.
Transp. Cq.669 F.2d 1242, 1246 (9th Cir. 198 “[A] party could comfy with the Rule merely
by having his attorney submitdHanguage of the Rule in response to the requést. This would
turn a litigant’s duty to make a reasor@biquiry into a “semantic exerciseltl. Not surprisingly,

a party who claims it cannot admit or deny a request must “aliedespecify any reasonable

inquiry undertaken to obtain information whichould enable plaintiff to admit or deny the
admissions requestedHan v. United States Dep’t of Agricultyr®80 F. Supp. 1564, 1566 (D. N.J.
1984) (emphasis added). Here, Opposer’s answers to these requestsdéidihany reasonable

inquiry allegedly undeaken by Opposer.

Worse, even if Opposer complied with theétal language” of Rul86 by averring that it
conducted a reasonable inquiry, “thadewmce presented shows that il not, in fact, make a
reasonable inquiry into the matters soughtoeo admitted and was unwilling to do solh re
Sweeten 56 B.R. 675, 678 (Bankr. E.D. Pa. 1986) (emphasis original) (granting sanctions).
Nowhere does Opposer inform Applicant or theaBbwhat inquiry it conducted before claiming it
lacked information to admit or deny these requests.

Opposer’'s objections are premised upon theorh that it was Aplcant’s burden to
8
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demonstrate why Opposer would possesdriformation needed to respond&eéMot. to Compel,
at 17-18) (claiming Applicant “has not made any simgw . . .”) However, “[tlhe burden is on the
objecting party to persuade the dotlrat there is a justificatiofor the objection.” 8B Charles A.
Wright et al. eds.,Federal Practice and Procedurg 2263 (3d ed.). Opposer claimed that it
conducted a “reasonable inquiry” in response togheguests — it is only fair to now require
Opposer to explain what that entailed. Opposeostinual refusal to do so should inform the
Board that Opposer did nothingnaering its boilerplat@on-responses a clear and gross violation
of Rule 36.1n re Sweeterb6 B.R. at 678 (granting sanctions).

B. Nos. 9-18, 37-47, 49-50, 53-57, 64-66, and 74.

Opposer’s objection that the term “Mediggnders these requests compound is baseless.
The definition of Media explaingshat “might be included in” @t word, and therefore, is not
compound.In re Omnitrition Int’'l, Inc, No. C-92—-4133 JPV (FSL), 29 WL 271466, at *3 (N.D.
Cal. June 2, 1993) (notirthat examples of what might be inded in the term “mney paid” in an
interrogatory did not render it compound). RequeastdV is clear. It seeks an admission regarding
whether CULTUREPORP is the same as pop cultiRequest No. 74 is relevant because the goods
and services Opposer has usedngsk on is relevant to the scopeOpposer’s trademark rights.

C. Nos.51-52.

Applicant asked whether Opposer had eradrk rights in the terms “pop culture” and
“popular culture,” these are straigforward requests that warrasiraight-forward admissions or
denials. Opposer's response ismgetely non-responsive and evasiveOpposer's alleged

confusion over what “pop culture,” “popular Ittre,” and “trademark rights” mean is a

disingenuous attempt to avoid discovery.

* Applicant sought clarification d®pposer’s answers to Request Né8, and 75-76.In response,
Opposer clarified its answers to Requéss. 48, and 75-76. (Opp’n at 20.)

9
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V. AN EXTENSION OF TIME IS WARRANTED.

Applicant seeks a modest extension of titneserve its written objections and responses
because Opposer did not communicate with Apptit@nsix weeks and then, when Opposer finally
did respond, rejected Applicant’'s proposal aadbitrarily demanded that Applicant serve its
objections and responses just five days latguplidant properly sought an extension of time before
the expiration of the April 9 delide. Accordingly, good cause existsgrant Applicant’s request
for an extension.

CONCLUSION

Applicant respectfully requests that the Board enter an order granting the motion in its
entirety.
Dated: this 19th day of May, 2014.
LEWISROCAROTHGERBERLLP

By: /s/ Jonathan W. Fountain

Michael J. McCue

JonathakV. Fountain
3993HowardHughesParkway,Suite 600
LasVegas,NV 89169-5996
(Tel.)702-949-8200
(Fax)702-949-8398

Attorneys for Applicant
E! Entertainment Television, LLC

10
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CERTIFICATE OF SERVICE

| hereby certify that on May 19, 2014, | sedva true and accurate copy of the foregoing
document entitled, APPLICANT'S REPLY IISUPPORT OF ITS MOTION TO COMPEL AND
TO EXTEND DISCOVERY DEADLINES, by first-class, United States mail, upon the following
counsel for Opposer:
Jill M. Pietrini, Esq.
Whitney Walters, Esq.
Sheppard Mullin Richter & Hampton LLP

1901 Avenue of the Stars, Suite 1600
Los Angeles, CA 90067-6017

/s/ Rebecca Contla
Anemployeeof Lewis RocaRothgerbet. LP
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