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INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

Application Serial No. 85642549
For the mark of “ATLAS”
Published in the Official Gazette
December 25, 2012

ATLASBREWING COMPANY, LLC,
Opposer,

V. Opposition No. 91210379

ATLASBREW WORKS, LLC,

f/k/laVOLSTEAD BEER WORKSLLC,
f/lklaATLASBEER WORKSLLC

MARK: ATLAS

N N N N N N N N N N N

Applicant.

OPPOSER’S PETITION TO THE DIRECTOR SEEKING REVIEW OF THE DENIAL
OF SUMMARY JUDGMENT, AND MOTION TO SUSPEND THE PROCEEDINGS

Opposer, ATLAS BREWING COMPANY, LLC, (“Opposer”) aLimited Liability
Company organized and existing under the laws of the State of Illinois, with offices at 2747 N.
Lincoln Avenue, Chicago, Illinois 60614, respectfully petitions the Director of the Trademark
Trial and Appeal Board (“TTAB”) to reverse the Board’s denial of summary judgment in
Opposer’s favor and enter an order granting summary judgment under Federal Rule of Civil
Procedure 56(c), and sustaining its opposition of Applicant ATLAS BREW WORKS, LLC’s
(“Applicant’s”) Trademark Application Serial No. 85/642,549 (the “549 Application”) for the
mark ATLAS. Opposer also moves, pursuant to 37 C.F.R. 82.127(d), that the Board suspend this

proceeding pending determination of this Petition as of the date of submission.



INTRODUCTION

On February 12, 2014, Opposer filed its motion for summary judgment pursuant to Fed.
R. Civ. P. 56(c). The motion relied on two distinct rationales. First, Opposer argued that
Applicant’s mark is primarily geographically descriptive of the Atlas District of Washington,
D.C. The argument was based, in large part, on Applicant’s sworn answers to interrogatories in
which its president stated that it chose the ATLAS mark “because the Atlas District is the
commercia strip neighborhood in the District of Columbia near the intended |ocation of the
brewery.” A copy of the Applicant’s answer to Opposer’s Interrogatory 7 is attached as Exhibit
1. Opposer also argued that the Applicant lacked a bona fide intent to use the mark at the time it
filed its application. This Petition does not object to the denial of summary judgment on that
basis.

Opposer now seeks the Director’s review of the denial of summary judgment pursuant to
her powers under 37 C.F.R. 82.146. Opposer asks the Director to enter summary judgment in its
favor because the applied-for mark is primarily geographically descriptive and therefore
ineligible for primary registration.

FACTUAL BACKGROUND

On June 4, 2012, Applicant filed the ‘549 Application seeking registration of the mark
ATLAS, based on intent to use the mark in commerce under Section 1(b) of the Lanham Act, 15
U.S.C. §1051(b) (the “Applicant’s Mark’). On June 5, 2012, the Applicant’s chief executive
officer, Justin Cox, sent an email regarding the name of the Applicant’s planned brewery under
the subject line “Volstead Update 6/5”.* A copy of this email is attached as Exhibit 2. In the June
5" Email, Mr. Cox explained the trademark issue Applicant was having with Volstead Beer

Works and that he was contemplating an aternative mark: “Atlas Brew Works”. See Ex. 2. The

! Applicant previously sought to register a “Volstead Beer Works™ mark, but later withdrew the application.
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June 5" Email solicited the “thoughts” of the recipients of the email, presumably the investors of
the brewery. Id. In that same email, Mr. Cox discussed the reason for the name “Atlas” stating
that “[t]he Atlas District is the name of the commercial strip neighborhood in DC that we will be
near.” Id.

On September 21, 2012, Applicant received an office action from the USPTO refusing
the registration of Applicant’s Mark due to a likelihood of confusion with another mark,
SKINNY ATLASLIGHT, which was registered on the Principal Register for “beer and ale”
under United States Registration Number 2089219. In response to the USPTO’s office action,
Mr. Cox presented an affidavit on October 2, 2012 (the “Cox Affidavit”). A copy of the Cox
Affidavit is attached as Exhibit 3. In the Cox Affidavit, Mr. Cox testified that the Applicant’s
“ATLAS mark will be used exclusively in connection with our brewery in the Washington, DC
area.” See Ex. 3. Additionally, Mr. Cox testified that the Applicant’s “beers will be marketed
exclusively to beer connoisseurs in the Washington, DC area.” See Ex. 3. Further, Mr. Cox
testified that “the trade channels of [Applicant’s] goods bearing the ATLAS mark will be offered
exclusively through [its] brewery location in Washington, DC and will be offered at wholesaeto
various local bars and restaurants in the Washington, DC area.” 1d.

In Applicant’s response to Opposer’s Interrogatory Request No. 7, produced in discovery
on December 24, 2013, Applicant stated that Cox “began considering the mark ATLAS as an
alternative” to Volstead in late May 2012. “This was because the ‘Atlas District’ is the name of
the commercia strip neighborhood in the District of Columbia near the intended location of the
brewery.” Ex. 1.

On April 24, 2013, Opposer timely filed its Notice of Opposition of the ‘549 Application

based on alikelihood of consumer confusion with its trade name usage of Atlas Brewing



Company and its use of “Atlas Brewing Company” in commerce Nno later than July 19, 2012. In
the course of moving for summary judgment, Opposer was granted |eave to amend its
Opposition, adding affirmative grounds for refusal because (a) Applicant’s Mark is primarily
geographically descriptive of the goods to be marketed and sold thereunder, and (b), even if
Applicant’s Mark is not primarily geographically descriptive, Applicant had no bona fide intent
to use the Applicant’s Mark at the time it filed the ‘549 Application.

In denying Opposer’s motion for summary judgment, the Board accepted Applicant’s
contentions that the brewery’s location is near, but not directly in, the Atlas District, and that the
Atlas Didtrict is neither acommonly-known geographical location, nor alocation known for its
production of beer, create genuine issues of material fact about the significance of the
Applicant’s Mark. See Dkt. 9, “Ex. A”.; Dkt. 13, pp. 8-9. Applicant also proposed alternative
meanings associated with the Atlas mark which were not mentioned in the answer to
interrogatories, but which the Board felt created genuine issues of material fact about the primary
significance of the ATLAS mark. Seeld.

LEGAL STANDARDS

37 C.F.R. 2.146 provides that parties may petition the Director in avariety of
circumstances, including “to invoke the supervisory authority of the Director in appropriate
circumstances. . .” 37 C.F.R. 2.146(a)(3). Further, “[a] petition from an interlocutory order of the
[TTAB] shall be filed within thirty days after the date of mailing of the order from which relief is
requested.” 37 C.F.R. 2.146(d)(2).

Summary judgment is appropriate in cases where the moving party establishes that there
are no genuine issues of material fact and that it is entitled to judgment as a matter of law. Fed.

R. Civ. P. 56(c). An issue is material when its resolution would affect the outcome of the



pending litigation. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A fact is
genuinely in dispute only if areasonable fact finder could return averdict in favor of the
nonmovant. Id.

ARGUMENT

Based on the facts disclosed by the Applicant in discovery, Opposer is entitled to
judgment as a matter of law. The ‘549 Application is primarily geographically descriptive of the
location where the goods originate. The Applicant’s own internal emails, as well as the
statementsin its sworn interrogatory answers betray this fact. When given the opportunity to
explain the choice of mark, in asworn interrogatory, the Applicant cited the geographical
location — not Greek titans or other factors — as the primary motivation for choosing the ATLAS
name. Ex. 1.

Furthermore, the interrogatories were answered on December 24, 2013, at a point in time
when Applicant knew where its brewery was located — that is, when it knew that the brewery was
near but not in the Atlas District. Only after it recognized the danger of citing a geographical
location as its namesake under oath did Applicant advance a much more involved set of reasons
for choosing the name, including that the brewery is near, but not in, the Atlas District. See Dkt.
9, “Ex. A.” Applicant’s attempt to manufacture a genuine issue of material fact in response to a
motion for summary judgment should not be indulged. Summary judgment should enter for the
Opposer because the Applicant’s mark is primarily geographically descriptive, by itsown
admission.

A trademark will not be granted registration on the Principal Register if it consists of a
mark which, when used on or in connection with the goods of the applicant, is primarily

geographically descriptive of them. 15 U.S.C. 81052(e)(2); T.M.E.P. 881209.01(b), 1210.01. In



order to establish a prima facie case of unregistrability, an opposer must prove that: (a) the
primary significance of the mark is a generally known geographic location; and, (b) the relevant
public purchasers would be likely to believe that the goods and services originate in the
geographic place identified in the mark. In re Nantucket, Inc., 677 F.2d 95, 213 U.S.P.Q. 889,
891 (C.C.P.A. 1982).

In the present case, both criteria are satisfied. Applicant’s own disclosures indicated that
the primary significance of the mark “Atlas” is a generally known geographic location, namely
the Atlas District in Washington DC. Applicant stated, under oath, viaits answer to
interrogatories, that it had chosen the name “Atlas” because “the ‘Atlas District’ is the name of
the commercial strip neighborhood in the District of Columbia near the intended location of the
brewery.” See Ex. 1. In the June 5" Email, the Applicant’s chief executive officer, Justin Cox,
also stated, when suggesting the name “Atlas Beer Works” to investors that “[t]he Atlas District
isthe name of the commercial strip neighborhood in DC that we will be near.” See EX. 2.

The “Atlas District” isagenerally known geographic location as defined by the TBMP
and the Board’s case law. See: T.B.M.P. §1210.02(a) (a geographic location may be any term
identifying a particular locality, region or area); In re Spirits of New Merced, LLC, 85 U.SP.Q.2d
1614 (TTAB 2007)(“[i]t iswell settled that a recognized nickname or other informal name for a
geographic location is considered the equivalent of the official or formal name for the purposes
of determining registrability of the geographic term”). The Atlas District gets its name from the
Atlas Theatre, which is now known as the Atlas Performing Arts Center. A copy of the Atlas
Performing Arts Center’s Webpage is attached as Exhibit 4. The Atlas Performing Arts Center’s
website states the neighborhood surrounding the theatre is “known as the Atlas District.” See Ex.

4.



The Atlas District has its own Wikipedia page, which describes it as “an arts and
entertainment district located in the Near Northeast neighborhood of Washington, DC.” A copy
of the Wikipedia Page is attached as Exhibit 5. The Atlas District has a Web site devoted to it,
www.atlasdistrictdc.com (the “Atlas District Web Site”). A screenshot of the Atlas District Web
Site is attached as Exhibit 6. The Atlas District even has its own designated page on Yelp (the
“Atlas District Yelp Page”). A screenshot of the Atlas District Y elp Pageis attached as Exhibit
7.2 Google Maps recognizes the Atlas District as a searchable neighborhood in Washington, D.C.
A screenshot of the Google Maps Search for Atlas District is attached as Exhibit 8.

Applicant’s response to the motion for summary judgment contains a blatant
contradiction. It admits that the Atlas District is arecognized areain Washington D.C. and
admits that it chose the name, at least in part, because of the brewery’s proximity to the Atlas
District, yet goes on to pretend that the Atlas District hardly exists as a recognized location. Dkt.
9, “Ex. A”, 111 28-29. Applicant can point to no standard under trademark law or otherwise
suggesting that a place name must be the most common one used to describe the areain order to
meet the primarily geographically descriptive criteria

Purchasers would be likely to believe that the goods and services originate in the
geographic place identified. Goods or services may be said to “originate” from a geographic
location if, for example, they are manufactured, produced or sold there. T.B.M.P. 81210.03.
Applicant’s intended principal place of business is its brewery and restaurant, which is located

approximately 1.3 miles from the center of the Atlas District.® Applicant’s beers, which

21t bears noting that one of the other businesses listed on the Atlas District’s Yelp page chose the name “Atlas
Room” for a restaurant in the district, further contradicting Applicant’s insistence that the Atlas District isnot a
recognized name for the “H Street Corridor.” See Ex. 7.

3 The short distance between the threshold of the Atlas District and the location of Applicant’s principal place of
business does not affect Opposer’s argument that there is goods/place association between ATLAS beer and the
Atlas District; the T.B.M.P. states that the goods may be produced, manufactured or sold “in or near” the place for
purchasersto form the requisite association. T.B.M.P. §1210.04. See In re Spirits of New Merced, LLC, 85
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Applicant intends to sell under the name ATLAS, will be brewed solely at Applicant’s principal
place of business and sold there on adaily basis.

Applicant even testified that it is exclusively targeting individuals in the Washington,
D.C. area. In the Cox Affidavit, which was submitted to the USPTO in furtherance of the 549
Application, Cox testifies that the “ATLAS mark will be used exclusively in connection with our
brewery in the Washington, DC area.” See Ex. 3, 1. Applicant testified that “the trade channels
of our goods bearing the ATLAS mark will be offered exclusively through our brewery location
in Washington, DC and will be offered at wholesale to various local bars and restaurantsin the
Washington, DC area.” Id.

Moreover, Applicant entered into a distribution agreement with athird party, after which
a press release (the “Press Release”) explained that Applicant was to “distribute local craft beer
District wide.” A copy of the Press Release is attached as Exhibit 9. The Press Release a so states
that Applicant’s distribution agreement “will guarantee beer drinkers within the District” that
they would have access to Applicant’s goods, further illustrating that Applicant is targeting its
sales and marketing efforts at the group of consumers most likely to know that Applicant’s Mark
refers to the Atlas District. Since the mark will be used exclusively inthe D.C. area, the
Applicant’s purchasers would be intimately knowledgeable of the Atlas District in Washington,
D.C.

Applicant argued in its response to summary judgment that there is no evidence that the
Atlas District is known for beer. In analyzing such an argument, courts have held that the

geographical location described in an applied-for mark need not be “well-known or noted for the

U.S.P.Q.2d 1614, 1621 (TTAB 2007)(holding Y OSEMITE BEER geographically descriptive of beer produced and
sold in a brewpub in Merced, California; the Board stated that “[s]ince the goods originate at or near [Y osemite
National Park], we can presume an association of applicant’s beer with the park.”). Applicant acknowledged as
much in the June 5" Email.



goods,” In re Loew’s Theatres, Inc., 769 F.2d 764, 226 U.S.P.Q. 865 (Fed. Cir. 1985). Cox
testified that Applicant’s “beers will be marketed exclusively to beer connoisseurs in the
Washington, DC area, between the ages of 21 and 40, with disposable income who are seeking
local beers,” which according to Cox is a“highly specialized industry.” See Ex. 3. That may not
amount to an admission that the areais known for beer, but it is entirely consistent with a
marketing plan aimed at people who will, in fact, know about the Atlas District and associate the
Applicant’s products with that district.

It is not Opposer’s burden to show that the Atlas District is known for beer; itis
Opposer’s burden to show that Applicant chose the mark primarily in connection with a
geographical location and that the primary meaning conveyed is geographical. “Though more
than a geographic nameis required in order to meet the ‘primarily geographically descriptive’
category, there is no requirement that the challenger to a trademark demonstrate that the areais
noted for the goods in question. The proper inquiry is ‘What meaning, if any, does the term
convey to the public with respect to the goods on which the name is used?’* Burke-Par sons-
Bowlby Corp. v. Appalachian Log Homes, Inc., 871 F. 2d 590, 595 (6th Cir. 1989) (quoting Inre
Nantucket,.677 F. 2d at 102). Given Applicant’s own admissions on the subject there is no doubt
that itsintention isto create a goods/place association in the consumer’s mind between the
ATLAS mark and the Atlas District.

Applicant admitted its intention to focus its marketing and sales efforts on precisely the
relevant purchasing public that would be most familiar with the Atlas District, and, therefore,
most capable of forming the goods/place association set forth in In re Nantucket, LLC, between

Atlas beer and the Atlas District.



Applicant’s ATLAS mark is primarily geographically descriptive of the Atlas District
and cannot be registered on the Principal Register without acquiring distinctiveness through
secondary meaning. However, because Applicant has not yet placed its mark in commerce and
consumers have had no opportunity to encounter the mark in the marketplace, it isimpossible for
the Applicant to establish acquired distinctiveness.

Without acquired distinctiveness, Applicant’s merely descriptive mark can only be placed
on the Supplemental Register. However, an applicant who relies on 81(b) of the Lanham Act for
registering a mark cannot seek registration on the Supplemental Register until the applicant has
submitted an amendment to allege use or a statement of use. See T.M.E.P. §1102.03; 37 C.F.R.
882.47(d), 2.75(b). Applicant has not submitted either an amendment to allege use or a statement
of use. Applicant’s application is based solely on 81(b). If Applicant ever does submit such an
amendment or statement, the filing date of the amendment will be the filing date of the
application. T.M.E.P. 81102.03; see also T.M.E.P. 8206.01; 37 C.F.R. 82.75(b). Since Opposer
applied for Opposer’s Mark under §1(a) of the Lanham Act, alleging its first use in commerce as
of July 19, 2012, it would be impossible for the Applicant to establish priority over the
Opposer’s Mark and proceed to registration on the Supplemental Register. Since the Applicant’s
Mark cannot be registered on either register, the Board could not reasonably return a verdict in
favor of the Applicant. The Opposer’s Opposition must be sustained.

Opposer respectfully requests that the Director grant summary judgment in its favor on
the basis that Applicant’s Mark is primarily geographically descriptive.

CONCLUSION
WHEREFORE, Opposer requests that the Director suspend the proceedings until the

disposition of this Petition, reverse the decision of the Board denying summary judgment, and

10



grant summary judgment in Opposer’s favor sustaining Opposer’s Opposition and refusing

registration for Application Serial No. 85642549.

FUKSA KHORSHID, LLC
LemaA. Khorshid

Robert J. Schaul

Perry Gattegno

Thomas D. Carroll

70 W. Erie, 2nd Floor
Chicago, IL 60654

(312) 266-2221
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Respectfully submitted,
ATLASBREWING COMPANY, LLC

/Thomas D. Carroll/
Date: July 18, 2014




CERTIFICATE OF SERVICE

I, Robert J. Schaul, hereby certify that | caused a true and complete copy of the foregoing
Opposer’s Petition To The Director Seeking Review Of The Denial Of Summary Judgment, And
Motion To Suspend The Proceedings to be served upon Applicant’s attorney of record via first
class postal and electronic mail on this 18" day of July, 2014, at the following address:

Banner & Witcoff, Ltd.
c/o AnnalL. King, Esqg.

10 S Wacker Drive

Suite 3000

Chicago, Illinois 60606
aking@bannerwitcoff.com

/Robert J. Schaul/

Robert J. Schaul,
Attorney of Record
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Attoroey Docket 008150.00003

Atlas Brewing Company, LLC,
Opposition No. 91210379

)
)
)
Opposer, )
v. ) Serial No. 85/642,549
)
Atlas Brew Works LLC, ) Mark: “ATLAS”
)
Applicant. )

APPLICANT’S RESPONSE TO OPPOSER’S FIRST SET OF
INTERROGATORIES

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and Trademark Rule

2.120, and subject to its right to supplement these responses based on further investigation and

discovery, Applicant, Atlas Brew Works LLC (“Applicant”), hereby objects and responds to

Opposer’s, Atlas Brewing Company, LLC (“Opposer’s™), First Set of Interrogatories

(“Opposer’s Interrogatories™) as follows:

PRELIMINARY STATEMENTS

1, Applicant’s responses are made solely for purposes of this action. Each response

is subject to the general and specific objections set forth below, as well as to all objections as to

competence, relevance, materiality, and admissibility, and 10 any and all other objections on any

grounds that would require the exclusion of any statements contained herein if such interrogatory

were asked of, or statements contained herein were made by, a witness present and testifying in

court, all of which objections and grounds are expressly reserved and may be interposed at the

time of trial.



Interrogatory Request No.7.

Describe in detail the process in which Applicant created and/or chose Applicant’s Mark,

including when it was created, the reasons for its creation, and the person(s) involved in its

creation.

RESPONSE:

Applicant objects to this interrogatory to the extent it seeks information protected by the

attorney-client privilege or attorney work product doctrine. Subject to and without waiver of the
General Objections and the foregoing objections, Applicant responds that it originally intended
to use the term VOLSTEAD with its beer. On May 9, 2012, Applicant received an Office Action
in its U.S. trademark application for “Volstead Beer Works” citing a likelihood of confusion
refusal. Accordingly, in late May, 2012 Applicant’s Chief Executive Officer, Justin Cox, began
considering the mark ATLAS as an alternative. This was because the “Atlas District” is the
name of the commercial strip neighborhood in the District of Columbia near the intended

location of the brewery. Morcover, the name was determined to go well with the logo designed

by Applicant’s designer, Alan Guidera, for the previous mark and a preliminary sketch of the tap

handle by Mr. Guidera was found to make a strong impression. Applicant’s Chief Executive
Officer also concluded that the initials of the intended brewery name, Atlas Beer Works, “ABW”
would be useful for promotional purposes. Applicant’s Chief Executive Officer also searched

the U.S. Trademark Office’s database and did not identify any conflicting registered or pending

marks.

Interrogatory Request No.§.

Describe in detail all advertisements (i.e. promotional materials, marketing materials,

commercials, brochures, Jabels and the like) for Applicant’s products or services utilizing
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121202013 Atfas Brew Works LLC Mail - Volstead Updats 65

Volstead Update 6/5

Tue, Jun 5, 2012 af 8:56 AM

Justin Cox <justin@wolsteadbeerworks.com>

To: Justin Cox <Justin@wolsteadbeerworks.com>
REDACTED

Hello all,

| wanted to pass along an update on our progress with Volstead. First thing is we've run into a trademark issue
with the name Volstead Beer Works. House Spirits distillery in Portland, OR applied to register a trademark for
"Volstead" in the distilled spirits category about two months before we applied to register in the beer category.
That does not necessarily preclude our using that name, but it does cloudy the water in lerms of our chance of
parsing the lrademark details out in court. Rather than run thal risk, we reached out to the CEO of House Spirits
In hopes of reaching an agreement allowing us to use the name without litigation. | spoke to him In

person briefly yesterday, he plans to get back to me in the next couple of days after talking with his lawyers. e
never known a lawyer (you know who you are out there) to be optimistic and advise a client to take the risk, so |

am not hopeful we will be able to use the name Volstead.

After racking our brains through hundreds of altematives, we landed on Atlas Beer Works. The Atlas District is
the name of the commercial strip neighborhood in DC that we will be near. | think the name goes well with our
current logo and my designer sent the attached preliminary sketch of a tap handle that makes a strong
impression. We think the name is simple, strong, and memorable. And the initials ABW will be useful in swag,

etc. Would love to hear your thoughts.

We are sfill trying to work out a lease for our brewing space. We are in negotiations with two different landlords.
One is a two story building about two blocks from the NY Ave metro and the other is a warehouse space in the
Florida Avenue Market (about 1/2 mile from metro). The process has been slower than | would like, but | hope to
have something locked up in the next couple of weeks. Our preference is the 2 story building (in which we would
only take about 1/4 of the bottom fioor but have access 1o the roof deck). The listing broker has been dragging his
feet in responding to our request for proposal and we just leamed that he was working a deal with another tenant
interested in the entire building, but that looks 1o be falling through. His attention is now focused on us and | hope
they will have something over to us in the next couple of days. In the meantime, we are going through the
proposal process with the Florida Avenue Market space as well. Trying to keep the ball moving as quickly as

possible.

Once we hawe a deal worked out at either location, we will order our equipment and begin the build out There is
about a 14 week lag time for delivery of equipment which we will use to build out the space, apply for permits,
design and post our website, facebook, twitier, merchandise, and start pre-selling some beer! We are wailing
until he have some real estate locked down before we issue a press release about our existence. Most breweries
start talking about their plans in the press more than a year before they are ready to brew.. Our time frame should

NEps:/mail.google. comMal/Wiyu=281k= T 20e07 27 528 eV D& Cat= IVestor % 20U paales&search=caldmeg = 137bcb 7dblba 7367 173
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12/20/2013 Allas BrewWorks LLC Mail - Volstead Update &/5

be a matter of months and | hope the quick ramp-up time will build some instant gratification excitement in the
BC beer community. If we can get the real estate deal done in the next couple weeks, | believe we will still be on

track for production starting in September,

Thanks for all your support and | will be in touch with another update as soon as we have news to break.

Cheers,
Justin

Justin Cox

CEO

Volstead Beer Works LLC
www.wolsteadbeerworks.com
202-642-4606 (m)
888-832-5080 (f)

n@ Atlas tap handle.pdf
191K

htips:/imail.g oog le commail/ulyPui=28ik= 72be0727828view= pl&cat= Investor %20Updates &searche catémsg = 137bcb7db0ba7367

ATLAS0000321
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ATFFIDAVIT OF JUSTIN COX
COMES NOW Justin Cox, a resident of the District of Columbia and a citizen of the

United States of America above the age 18 and states as follows:

My name is Justin Cox and | am & citizen of the United States of America and resident of

lhe District of Columbia.
In the course and scope of my work I have beconie familiar with the goods which will he
offered under the ATLAS mark, the manner by which these goods will be offeted to the public,

general information concerning our customers, as well as general infonination concerning the use

of the mark ATLAS lo identify our goods. I have also conducled research concerning the prior
registered mark SKINNY ATLAS LIGHT as used by Bethard P. Molldrem as more fully
identified in U.S. Registration Number 2,089,219 (Hercinafier referred to as “Molldrem mark™)
and the prior pending mark ATLAS & PLEIONE as used by AA Energics, Ltd. as more fully
identificd in U.S. Serial Number 85/590,021 (Hereinalter referred o as “AA Energies mark™),

In this regard, 1 statc the following based upon my own knowledge:

L. Our ATLAS mark will be used exclusively in connection with our brewery in the
Washington, DC area, The mark will be used in association with (he brewery itsclf: however, we
will sell a variety of different beers under individual names.

2. Qur beers will be marketed exclusively to beer connoisseurs in the Washington, DC
area, between the ages of 21 and 40, with disposable income who are seeking local beers. It is a
highly specialized industiy in which there is 1o overlap in the trade andfor marketing channcls
ulilized by the average consumer of wine, liquor, or local beers brewed in Syracuse, New York.

In support thereof, I have attached evidence concerning like companies that specialize in local

ATLAS0000405



brewesies in the Washington, DC area, such as Capital City Brewing Cempany, DC Brau, and
Old Dominion Brew [House, See Exhibits A - C.

3. Incontrast, the Molldrem mark is used in connection with a light beer created by The
Ewpire Brewing Company in Syracuse, New York. The beer is named after the fantous pristine
lake, Skancatles, from which the Empire Brewing Company draws its brewing waler. ‘The
Molledrem mark is smcant to be a play on wonds, as the pronunciation of Lake Skaneatles is very
similar to “Skinny Atlas,” Thus, most of Molledrem’s patrons will makc an inslant association
to the lzake referenced therein, See Exhibit D,

4. Also in conirost, it can only be assumed hat the AA Encigics mark is used
exclusively in associalion with wine and liquor. However, no evidence could be found that the
mark is currently being used in commerce at all.

5. The trade channels of our goods bearing the ATLAS mark will be offered exclusively

through our brewery location in Washington, DC and will be offered at wholesale {o varjous

local bars and restaurants in the Washington, DC area.

6. In conirast, it appears (hat the lrade channels for the Molldiem mark are offered
exclusively through the Empire Brewing Company in Syracuse, New York. See Exhibit D.

7. Also, in contrast it appears that the AA Energies mark does not currenily have any
trade channels, The owner of the mark, AA Energies, is listed as a provider of oilfield
equipment and does not mention liquor, wine, or alcoholic beverages of any kind on their
website. See Exhibit I,

8. Accordingly, there is simply no overlap in the channels of rade between the goods

which will be provided under our ATLAS mark and the goods provided under the Molldrem

mark or AA Energies mark,
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9. To sell our goods bearing the ATLAS mark we will market through word of mouth
referrals, social media, promotional materials distibuted to local bars and restaurants,
promolional events hosted at our brewery, parlicipating in festivals and cvents, and through our
website hosted at www.atlasbrewworks.con.

10. The Molldrem mark does appear (o maintain an active website but does not appear {o
markel its goods and services through promotional materials distributed (o Washington, DC bars
and reslmnants, promotional events, or by participating in local festivals or events,

11, The AA Energics mark also appears to maintain an aclive website but the mark
referenced hevein is not mentioned anywhere on thal website. The AA Energics websile appears
to enly be used in association with oilficld equipment and does not mention atcoholic beverages
of any kind. See Exhibit E. Additionally, the AA Energies mark does not advertise through
social media, promotional materials distributed to local bars and resfaurants, promotional events,
or patlicipaling in festivals and events. AA Energies docs not appear to be marketing its goods
atall.

12. In my experience with our business our clients will exercise a very high level of
sophistication in choosing the goods offered under the ATLAS mark, Afler all, they will be
choosing goods which arc designed to attract a very specific group of individuals, namely, beer
connoisscws in the Washington, DC area, belween the ages of 21 and 40, with disposable
income who are seeking local beers.

13. We will offer growlers of beer at our brewery for approximately $10 and will sell our
beers to local restaurants and bars for approximately $6 per pint. In contrast, Molldrem’s mark is
used to attract individuals in Syracuse, New York who are seeking beers brewed in that area. It

can only be assumed that Molldrem’s gouds cost approximately $5 to $8 per pint, based on
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similar goods, as no price lists could be found. Also in contrast, it can only be assumed that the
AA Energics mark would be used to attract individuals seeking wine and liquor. However, no
evidence could be found that uny goods are being sold under the AA Energies mark at all,

14. In both my personal life as well as in my understanding of wines, liquors, and beers
brewed in Syracuse, New York, [ do not belicve that there is any potential for a likelihood of
confusion between our ATLAS mark aud the blocking marks. This assertion is strenglhened
further by the fact that Molldrem is using their mark in association with one, individual beer,
while we are using ouwr ATLAS mark as a brand identifier for our brewery and will sell our beers
under a vaviety of different names. Additionally, Molldrem uses their mark in reference to a lake

in Syracuse, New York We, while we use the terin ATLAS in reference to the titan, Atlas. Thus,

the commercial impressions are very distinct from one another.
A
BEFORE ME, the undersigned authority, this é "d—day of October 2012, personally

appeared Justin Cox, who after being first duly swom, states that the above information is true

and correct, and whoe is personally known to me or who has produced

ﬁ(‘_ ~-DL as identification and who did take an oath,

/fﬁ’slm(.‘o:f
O[2]i2-

Date

1
Nolary Public.( ,t'.(_ a ﬂ‘/{f? (signature)

U P
Notary Public \ J(nil( ¢ n ' F’Pmn&u (Typed/Printed name of Notary Public)

Commission No, R
e JOYGE A FLEMING
My Commission Bxpires: Distrlot of Columbla
05/14/2014

ATLAS0000408



EXHIBIT 4




[ & e

ATITEND MAKE A RENT PLAN LEARN
EVENTS [ THE ATLAS < MORE

OUR STORY ATLAS MISSION

The

ehrate a

noe of

Catch up on current news at our At blog

erning e growt of profession.
and respect
* providing

and

inng arists thfoughout the region trough n%enng opoortundy

laborative management environme

© promote partnershins and appreciation
Qe young people a chance to spafk imagination enhance sel-esteam and promoets mutns

erstanging

ning individuals in the arls and stagecrafl to build respect for the arls as a vocahon
= activelv engaging its neighbors to make the Atiaz a center for communify conversation and a force to <
aconomic and cultural zalion of H Streat

The Attas’ wision s to create a dynamic b

where arlisls, audiences seniors roung people, ne
asls are aclvely engaging in and having meanngtul conversations about ant and ideas
that the arts have the capa connect people and create understanding and res
stron Tor all In this way, the Aias increases public urderstanding of the y
community, enhances the cnc welthemq of all #
imernational leader m the arts

s and ar

s the Atas

among them a

en

ge

commun

2 of the arts in ¢

thzens, and strengthens Washington DO's role ac an

ATLAS HISTORY

The Alas Thealer was ongmaity b
movie chain. The very first

m 1238 by

e Kogod-B
0 seat theater was
the Mickey Rooney vehicle. Love Finds Andy Hardy The Altas
ene of fou

m shown in that 1

movie theaters which once thrived on the H ¢

trest comide

H

treet Northeast, engmally known ac S vampoodie

commercial district Tor much of the earty and mid twentieth cen

The neighbarhond consisted of irish Russian, German, Jewich g

Alrican-Amenican residerts and business owners who frvad and




[£) 29

ATTEND MAKE A RENT
EVENTS DONATK THE ATLAS

The neghborhood consisted of Russian Germar

African-American residents and be

1855 ONTIBIS U

0 In

vorked m relative harmany con<id g thal much o the

segregated cuning s time penod. The neighbors even peltonad ma
a1y to allow hem 1o have an inte

aled scho they ware danies

the assassmation of Dr
inciuding H Street Wh

ther King

several areas of the ¢

many bultdings were burmed ang g

The neighborhood fall intp decline as reswdents ana bus
n 1976 ¥

inesses fled ana the
@ 1880 and 905 were dicuit for the neighborhood as the many
drug users and the streets became beter knoy

as Thealer closed s doors lor g

NS Drovid havens for

was shultered and become

coveredn araifili and the hghts on the histo: iC marquee were dark

5 Performing Arte Center p
*culd be the cata
2003 creating the H Street Overiay
and Entenainment D t The
NE

chased the empty Maater with the idea of creating a muttipla venue
for the revi

ants center which

ization of H Streat Norineas!. The ¢ty go! behing the idea in
iCh divided the strae! into three sections the
S fe-opeming sparked the economic re

AS anchonng 1he new A

alzaton that 1€ occurnifg en M Straa;

While the Aligs continues 1o promete economic development the board and stat! understand thal tooay <

perfarming arts centers may aleo act as curators of reighborhood \den to the

Through #s programs and sern

ns of H Streal NE

community

e 350 fostenng the

changes taking

center for com
no individua! expenences can come logether io be celebrated

onversation

where a range of artis

The Allas presents innovative 1

aten opponunities for

OC's Near Northeas? communiny trict The Allgs rectored Ar

Modeme mar

188 oNnCe again shines over H Street
S1¢ and the perfarming arts

“hich has bacome a nightiife destination Tor aciaclc dining

mu:




EXHIBIT 5




Atlas District - Wikipedia, the free encyclopedia Page | of 2

At]as District Coordinates: 38°54'0.8"N 76°59'15.7"W

From Wikipedia. the free encyclopedia

The Atlas District (also known as the Atlas or the H Street

District) is an arts and entertainment district located in the Near

Northeast neighborhood of Washington, DC. It runs along the

resurgent H Street Corridor from the outskirts of Union Station

to the crossroads with Fifteenth Street, Bladensburg Road, and

Florida Avenue. The name is not historical. It is part of a 7

neighborhood branding campaign built around the revitalized :

Atlas Theater. e B

The area suffered economic setbacks after the riots following
Martin Luther King, Jr.’s 1968 assassination. The neighborhood
began a resurgence after Joe Englert announced plans in the late
nineties to transform this three block area with various bars and }
music venues. Examples of bars that he opened were: the Pug: { S e S
the Red and Black; the Rock N Roll Hotel; the Bee Hive; the A map of Washington, D.C., with the
Olympic, a sports bar with pool tables; Dr. Granville Moore's Atlas District highlighted in maroon.
Brickyard; and the Showbar.!"! Additionally, the area has
benefited from the economic resurgence that has affected most of
the district since the turn of the 21st century.

The area is served by the X2 Metrobus. The city is building a
streetcar system running up H Street from Union Station to
Benning Road that would pass through the Atlas district; the

streetcar is expected to open in late 2013.1%]

The Atlas Theater, the district’s namesake, was originally built in
1938. It was converted into the Atlas Performing Arts Center in
2001. The marquee and external appearance of the original
movie theater were preserved, but the insides were completed
replaced. The building now houses rehearsal and performance
space for local performing arts groups. including the Capital City
Symphony.

Atlas Performing Arts Center on H
Street, NE

References

1. ” Plans to Set The Bar High On H Street NE (http://www.washingtonpost.com/wp-

dyn/content/article/2005/08/25/AR2005082500654.htm])
2. " Benning Road/H Street Great Streets Project - Releases - District Department of Transportation
(http://newsroom.dc.gov/show.aspx/agency/ddot/section/2/release/12542)

External links

= AtlasDistrict.com (http://www.AtlasDistrict.com)

http://en.wikipedia.org/wiki/Atlas District 2/12/2014
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Welcome To AtlasDistrictDC!

Washington, DC is not only our nation's Capital and hame to our federal government, but it is also ]
cosmopolitan city with a variety of oppartunities th

Bt attract residents and visitors from around the
warld. A city, full of distinctive neighborhoods, each with a different tempo, focus and style that makes
each community individually unique.

AtlasDistrictDC.com is a convenient online resource with information regarding businesses and events on
H Street Northeast also known as "Atlas District”. Whether trying to find an event, locate the closest
restaurant, or see the next performance - AtlasDistrictDC.com makes it easy.

Atias District On Twitter

Tesgels from 3 tst by Atlas Disticd DC

‘v ArgonautDC mo
Jeoer fAcanautDC
RT @rvarpope23

@ArgonautDc lat's 6o this as we
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Yelp | Search Businesses In H Street Corridor/Atlas District/Near Northeast, Washington,... Page 1 of 3

yelpss

’ Browsing H Street Corridor/Atlas District/Near Northeast, Washington, DC ,‘

|
Businesses
Showing 1-10 of 2238 |

Rehgious Organizations |

Arls & Ententainment Educalion Food Hotels & Trave! Pets |
Automotive Event Fianning & Servi Heaith & Medical Local Services Professional Services Restaurants |
| Beauty & Spas Financial Services Home Services Nightide Real Estate Shopping '
{ 1
i More categories |
!
|
[ Sort By Neighborhoods Distance Price Features ‘
Best Match [ H sireet Bird's-eye View Os [ Offering a Deal
Highest Raled Cormidor/Allas Driving (5 i ) O ss 3 open Now 2 44 PV {
| Most Reviewed DistricUNear :vming(z r:l) D s§s D Sells Gifl Ceriificales |
Nonheasi ki i
’ S " _mg(‘ mi) [0 ssss O Accepts Creait Cards J
3 capite! HinNortheast Within 4 biocks I
| More Features ‘
| [ inidad |
| O Eckington
I More Neighborhoods IJ
) ) . e e
' 1. H &pizza g S:t{:?ngo"r'ddorzﬁwai Mo’ Map D Rea: sazcr wnen rap moven ] J
IS e g B i I1Stri ar Northeas - VE—
1 4L 272 reviews f=a ] T g e [
EBoOGE b RS Y=
$ . Pizza 1118 H St NE house v B S £ !4:05
Washington, DC 20002 [¥ ; — il “70%
HE A

(202) 733-1285

51 2. Sidamo Coffee and Tea H Street Corridor/Atlas
i & E3 E‘i ﬁ £3 191 reviews District/Near Northeast
§ - Coffee & Tea, Breakfast & Brunch, 417 H St NE
Sandwiches Washington, DC 20002
/ (202) 548-0081
{ 3‘ Quite a diverse selection of Ethiopian coffee [ TNy v er? :
| et o ]
| OIS van dia e201aboapsptns
, Ads by Googie
- 3. Toki Underground H Streel Corridor/Atias p.c. ; 5::‘:; N:.ap
g . www DC, Ligl
| ERESESES L 770 reviews District/Near Northeast Looking for Street Map in Washington D.C 7 Find i
. here!
’ $3 - Taiwanese, Japanese 1234 H St NE °
Washington, DC 20002 H Street Corridor
(202) 388-3086 www gbout comiH+ Street+Corridor
H Street Corridor Search Now!' Over 60 Million
IJ The Hakala classic never fails lo impress me Visitors r
‘ 173,977 people foliow Aboul com on Goagle+
|
|
4 HR-57 H Street Corndor/Atlas
e L‘_ L.‘. L 111 reviews DistrictNear Northeast
1007 H St NE

§ - Jazz & Blues, Music Venues
Washington, DC 20002

{202) 253-0044

‘ The place is BYOB and has a bar (an unusual combination

-~ 5 Cirque Du Rouge H Sireet Comdor/Alias

B ﬂ n B n 84 reviews District/Near Northeast

$S - Tatloo 416 HSINE
Washington DC 20002
(202) 544-4701

http://www.yelp.com/search ?find_desc=&find_loc=Atlas+District%2C+Washi ngton%2C+... 2/12/2014



Yelp | Search Businesses In H Street Corridor/Atlas District/Near Northeast, Washington,... Page 2 of 3

—
i've been planning my very firs! tattoo for some fime now and C
There are so many posilive reviews and all for good reasen |

Ty

6 The Atlas Room
CEEa LS L3 L 166 reviews

858 - Amerncan (Traditional)

I enjoyed the short rib ravioli just ke everyone else

" 7. Metro Mutts NE
B LS 25 L 58 reviews

Pet Stores. Dog Walkers

m 8. Granville Moore's
GEEEE L 653 reviews

¢ 33 - American (New), Belgian, Gastropubs
o |

9. Little Miss Whiskey's Golden Dollar
b B ESES (T 215 reviews

§$ - Bars, Dance Clubs

ﬁ The vegetarian sampler ranks among the best I've had anywhere

| Page 10f 100 1 2
|
|

About Help

About Yelp FAQ

Yelp Blog Advertise

Press Content Guidelines

H Street Cormidor/Atlas
District/Near Northeast

1015 H St NE
Washington, DC 20002
(202) 388-4020

irque Du Rouge stood out immediately
called early in the

Serving Washington, DC and the

Surrounding Area
(202) 450-5661

This review is about their dog-walking services. | have been so happy with the Metro Mutis service!
First of all, Darnita is very response on email and has been able to schedule extra

H Street Corridor/Atlas
District/Near Northeast

1238 H St NE
Washington, DC 20002 _
(202) 399-25486

H Sireet Corridor/Atlas
District/Near Northeast

1104 H St NE
Washinglon, DC 20002

H Street Corndor/Atlas
District/Near Northeast

401 H St NE
Washington, DC 20002
(202) 675-2066

More

Careers
Yelp Mobile
The Weekly Yeip

| Not here? Tell us what we're

- missing,

| i the business you're looking for 1sn't here
| agdit!

Got search feedback? Heip us improve

Languages

English

Countries

http://www.yelp.com/search?ﬁnd_desc=&ﬁnd_]oc:Allas+District%2C+Washington%2C+... 2/12/2014
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*BREW WORKS -

Atlas Brew Works LLC
2052 West Virginia Ave NE

Suite 102
Washington, DC 20002
FOR IMMEDIATE RELEASE Contact
April 10, 2013 Justin Cox

Founder & CEO
@AtlasBrewWorks info@atlasbrewworks.com
facebook.com/AtlasBrewWorks (202) 832-0420

Atlas Brew Works partners with Premium Distributors of
Washington DC to distribute local craft beer District wide

WASHINGTON, D.C. - Atlas Brew Works, the District's newest production craft brewery, today
announced the signing of a distribution deal with Premium Distributors of Washington DC, the leader in

beer distribution within the District,

“Premium's track record in craft beer speaks for itself,” said Atlas CEO Justin Cox, “They have the
infrastructure, resources, and professionalism to best represent Atlas in the District.”

Atias Brew Works, founded by Cox and award winning professional brewer Will Durgin, is on track to
open this summer with three beers: Rowdy, a hop-forward American-style ale, accented by peppery rye
notes, District Common, a California Common featuring Czech Saaz hops, and a third beer which will

remain a surprise.

"We are thrilled to be working with a local DC brewery,” commented John Zeltner, President of Premium
Distributors of Washington DC, “Atlas will fill a void in our craft portfolio by offering a DC local and
enhance our great selection of beers. Justin and Will are passionate brewers with a commitment to brew
high quality beer; we look forward to partnering with them for many years to come.”

The collaborative efforts of Atlas and Premium will guarantee beer drinkers within the District can enjoy a
pint of fresh, locally crafted beer wherever fine beverages are served.

ATLAS0000108



