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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
ATLAS BREWING COMPANY, LLC,  ) 
       ) 
 Opposer,     )      
       ) 
v.       ) Opposition No. 91210379 
       )  
ATLAS BREW WORKS, LLC,    ) MARK: ATLAS 
f/k/a VOLSTEAD BEER WORKS LLC,   ) 
f/k/a ATLAS BEER WORKS  LLC   ) 
       ) 
 Applicant.     ) 
 

OPPOSER’S REPLY BRIEF IN SUPPORT OF  
ITS MOTION FOR SUMMARY JUDGMENT 

 
 NOW COMES Opposer, ATLAS BREWING COMPANY, LLC (“Opposer”), and 

pursuant to 37 C.F.R. §2.127(e), replies to Applicant, ATLAS BREW WORKS LLC’s 

(“Applicant”), Brief in Opposition to Opposer’s Motion for Summary Judgment (the “Opposition 

Brief”). 

INTRODUCTION 
 
In an effort to respect the Board’s policy discouraging replies, the Opposer utilizes this 

reply simply to rebut the Applicant’s arguments that the primary significance of the Atlas mark 

(the “Mark”) is not the Atlas District and that the Atlas District is not generally known. The 

Opposer stands on its arguments in its motion that: 1) the goods associated with the Mark 

originate in the Atlas District, 2) the Mark is not eligible for registration on the Supplemental 

Register, and 3) Applicant did not have a bona fide intent to use the Mark in commerce.   

ARGUMENT 
 

In the Opposition Brief, Applicant claims that the term “atlas” is not primarily 

geographically descriptive because: 1) the primary significance of word “atlas” is not the Atlas 
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District since “atlas” has multiple meanings, and 2) the Atlas District is not generally known. 

Both of the Applicant’s arguments are disingenuous and contradict its own sworn testimony. The 

primary significance of the word “atlas” in the Mark is a reference to the Atlas District because: 

1) the Applicant admits that it chose the name Atlas because of the district, and 2) the relevant 

purchasing public, local craft beer drinkers in the Washington, D.C. area, associate Atlas with 

the Atlas District, given the Atlas District’s involvement in D.C.’s burgeoning local craft beer 

market.  

I. The Primary Significance of Atlas is a Geographic Location 
 

The primary significance of the word “atlas” when used in connection with the 

Applicant’s goods is a reference to the Atlas District in Washington D.C. Applicant explained 

the relationship between its Mark and the name of the district in an email to its investors that was 

produced in discovery. More importantly, when Opposer was asked during interrogatories why it 

had chosen the name, its first answer was a reference to the Atlas District.  

In its answers to the Opposer’s interrogatories (the “Interrogatory Answers”), the 

Applicant explicitly stated that it chose the name “Atlas” because “the ‘Atlas District’ is the 

name of the commercial strip neighborhood in the District of Columbia near the intended 

location of the brewery.” (Copies of the relevant Interrogatory Answer and Verification are 

attached as Exhibit A.) The Interrogatory Answers were verified, under oath, by the Applicant’s 

CEO, Justin Cox (“Cox”). Id. This answer is consistent with an email dated June 5, 2012 (the 

“June 5th Email”), in which Cox explained to investors that “[t]he Atlas District is the name of 

the commercial strip neighborhood in DC that we will be near.” (A copy of the June 5th Email is 

attached as Exhibit B.) These facts devastate Applicant’s arguments that the Atlas District is not 

a recognized area of the city and that the Mark relates to a mythological titan. When given the 
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opportunity to state why it chose the Mark, Applicant made no mention of titans or maps, and 

explicitly referenced a geographical area that it now claims does not exist.  

The Applicant attempts to distract the Board by arguing that “atlas” has multiple 

meanings. Opposer does not dispute that the word “atlas” may mean a titan or a book of maps. 

Applicant claims that “the term ATLAS was intended to signify the titan “Atlas” from Greek 

mythology.” Opposition Brief, pg. 4. Yet it made no mention of titans in its Interrogatory 

Answers. It said that Atlas refers to a neighborhood near the brewery.  

Applicant’s efforts to manufacture issues of material fact by minimizing and 

contradicting what it said in a sworn statement should not defeat Opposer’s motion. Applicant 

points out that the Interrogatory Answers list additional “reasons” for the name, specifically that: 

1) the name went well with the Applicant’s logo, 2) the logo was believed to make a strong 

impression, and 3) the initials “ABW” would be useful in “swag”; however, none of these 

additional reasons even remotely involves the Greek titan Atlas. See Exh. A. Nor do the reasons 

stated have anything to do with the impression of the relevant purchasing public. Unless 

Applicant means to argue that consumers will conclude that the primary meaning of – as 

opposed to reason for – the Mark is that it looks good on the logo or lends itself to “swag” this 

argument is a non-sequitur. Opposer could not state the matter any more definitively than 

Applicant has stated itself: the Mark is primarily geographically descriptive because Applicant 

named the Mark after a geographical location.  

The other definitions of “atlas” play only a small role in the analysis. The word “atlas” in 

general usage may refer to a book of maps or the titan from Greek mythology, but the fact that a 

word has multiple meanings “other than as a geographic term does not necessarily alter its 

primarily geographic significance.” TMEP, §1210.02(b)(i). The decisive question is not which 
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definition comes first in the dictionary but rather what primary significance the mark has to the 

relevant purchasing public. See In re MCO Properties Inc., 38 USPQ2d 1154, 1156 (TTAB 

1995). 

 In this case, the relevant purchasing public is craft beer drinkers in the Washington, D.C. 

area: a sizable group of people who, as local residents, are familiar with the Atlas District. 

Though the average viewer in Alaska or Arkansas might associate the Mark with a titan or a 

book of maps, Applicant’s purpose in choosing the Mark was to tap into the booming D.C. craft 

beer market. The Washington Business Journal (the “WBJ”) recently published an article, “With 

Craft Brewing Boom, D.C.’s Beer Scene Returns to its Regional Roots” (the “WBJ Article”), 

which discussed this booming craft beer market. (A copy of the WBJ Article is attached as 

Exhibit C.) According to the WBJ, Washington, D.C. craft beer drinkers have a “strong local 

loyalty.” Id.; see also: Best of 2013: The Year in Beer, Reviewed attached as Exhibit D (in which 

local arts & entertainment website the DCist states that D.C. residents “expect to find one of 

[their] favorite local beers alongside [other] offerings” and have even begun to “demand” craft 

beer brewed locally). Accordingly, D.C. breweries have utilized and fostered a “regional focus.” 

See Exh. C. The Atlas District is very much a part of this local beer scene. See: DC’s Growing 

Craft Beer Scene – Atlas Brew Works attached as Exhibit E (describing the Atlas District as 

“trendy and transitional…where hip new restaurants are now as common as boarded-up store 

fronts once were…”) and Atlas District Real Estate attached as Exhibit F (describing how the 

Atlas District and its several night spots draw “entertainment seekers from around the city.”)  

The prospects for this emerging market are not lost on the Applicant. See: First Look: 

Atlas Brew Works attached as Exhibit G (in which Cox acknowledges that “DC beer is coming 

up” and has become a “burgeoning scene”) and We Tour Atlas Brew Works, Washington DC’s 



5 
 

4th Brewery attached as Exhibit H (in which Applicant’s co-founder William Durgin (“Durgin”) 

explains that “[t]he groundwork for a great beer scene has been in place for years” and “[t]he 

current explosion of restaurants in the District with great beer programs is giving the whole 

community a shot in the arm.”)  

In fact, the Applicant describes itself as a “[n]ew craft brewery bringing fresh beers to the 

Nation’s Capital” and a provider of “fresh, local craft beer to thirsty Washingtonians in taverns 

and restaurants across the District,” with a “focus” on “creating great quality craft beers to share 

with our community in D.C.” See Applicant’s Twitter Page attached as Exhibit I; Atlas Brew 

Works Teams Up with the Washington Nationals to offer The 1500 South Cap Lager Exclusively 

at Nationals Park attached as Exhibit J; Atlas Brew Works Set to Debut 9/2-9/8 attached as 

Exhibit K. Applicant’s owners have also made a distinct effort to the appeal specifically to this 

local craft beer community. See Exh. H (in which Durgin describes the Applicant’s two primary 

goals: 1) “to make a positive contribution to the DC beer community” and 2) “to be good 

members of the larger DC community by providing quality jobs and promoting DC as a beer 

destination.”); see also Atlas Brew Works brings award winning local craft beer to the District of 

Columbia attached as Exhibit L (in which Cox states a desire “to integrate the business to be a 

good neighbor and to provide our community with a source of high quality local beer” and 

expresses the hope that “people will drop by to fill up a growler on their way home from work or 

while out and about.”)  

The Applicant’s efforts to capitalize on this boom craft beer market do not end there. 

Applicant has also made strategic partnerships to reach this local audience. See: Atlas Brew 

Works partners with Premium Distributors of Washington DC to distribute local craft beer 

attached as Exhibit M (in which Cox explains that Applicant has partnered with Premium 
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Distributors of Washington, D.C. (“Premium”) because Premium has “the resources…to best 

represent Atlas in the District.”) and Exh. I (where Applicant states that it has partnered with the 

Washington Nationals to make “an exclusive beer for [its] favorite baseball club.”) Both of these 

strategic partners acknowledged the emerging local market. See: Exh. M (in which Premium says 

that it is “thrilled” to be able to “fill a void in our craft portfolio by offering a DC local.”) and 

Exh. J (in which the Washington Nationals say they “are making a big push to include local food 

and drinks in the ballpark…”). 

The Applicant’s own website (the “Website”) also reflects the Applicant’s intention to 

specifically cater to the local D.C. craft beer consumer. The Website contains a map which 

shows “Locations That Carry Atlas Beer” (the “Website Map”) and every location on the 

Website Map that sells Atlas beers is located in Washington, D.C., within nine (9) miles of the 

Atlas District. (A copy of the Website Map is attached as Exhibit N). In fact, eight (8) of these 

establishments are located with the Atlas District. Id. 

Applicant’s targeting of D.C.’s emerging craft beer community is meaningful because it 

creates a reasonable inference that the name “Atlas” was chosen to inform the purchasing public 

that the beer was brewed in Washington, D.C. Local beer aficionados will associate “Atlas” with 

local craft brew by virtue of its name, which is a neighborhood that is at the forefront of this 

burgeoning market. This inference is supported by the fact that Applicant’s labels and products 

make no reference to Greek titans or maps. (Copies of Screenshots of the Applicant’s Website 

are attached as Exhibit O).  

If this Board is not fully swayed by inference of the Applicant’s intentions, it can look at 

the Applicant’s own admission of who the relevant purchasing public is. In an affidavit 

submitted to the USPTO in October 2012 (the “2012 Affidavit”), Cox testified that Atlas beers 
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would “be marketed exclusively to beer connoisseurs in the Washington, DC area, between the 

ages of 21 and 40, with disposable income who are seeking local beers.” (A copy of the 2012 

Affidavit is attached as Exhibit P)(emphasis added). Cox further testified that “[t]he trade 

channels of our goods bearing the ATLAS mark will be offered exclusively through our brewery 

location in Washington, DC and will be offered at wholesale to various local bars and 

restaurants in the Washington, DC area.” Id. at pg. 2 (emphasis added). Cox even goes so far as 

to admit that Atlas’ market “is a highly specialized industry in which there is no overlap in the 

trade and/or marketing channels utilized by the average consumer of wine, liquor, or local beers 

brewed” in another region of the country. Id. at pg. 1 (emphasis added). 

Perception is reality in this scenario, and the public perception is that Applicant’s mark 

refers to the Atlas District. No less than three (3) local publications have stated that the 

Applicant’s name is derived from the Atlas District. See: Exh. E (in which 

americancraftbeer.com states that the Applicant was “[n]amed after the area’s trendy and 

transitional Atlas District....”); D.C.’s Craft Brewery Scene attached as Exhibit Q (in which  

traveler.com states that “[t]he brewery name comes from its northeast zone, deemed the ‘Atlas 

District’ after anchoring art deco Atlas Theater on H Street.”); Capital Beer: A Heady History of 

Brewing in Washington, Part 3 attached as Exhibit R (where author Garrett Peck states that Atlas 

Brew works was “[n]amed after the nearby Atlas District.”)  

Despite its claims, Applicant has not made any apparent effort to associate its product 

with Greek mythology.  Even if Applicant sincerely chose the name “Atlas” to reference Greek 

mythology – which seems dubious given its Interrogatory Answers – it has done little to create 

such an association in the average consumer’s mind. It certainly cannot overcome the obvious 
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association that the average Washingtonian will make between a beer called “Atlas” and the 

district in or near which she is standing. 

D.C. area media perceives that Applicant’s mark refers to the Atlas District. Applicant 

has a strong desire to associate its products and mark with a burgeoning D.C. craft beer market, 

and has no apparent ambition to market its products outside of the limited geographical area in 

which associations between the name “Atlas” and a geographical region are likely to be the 

highest. This burgeoning market creates a strong financial incentive for Applicant to associate its 

mark and products with the area. Applicant has done little to disabuse these associations, 

marketing itself heavily as a local D.C. brewery, and taking no steps to create an association in 

the consumer’s mind between its mark and Greek mythology. Most tellingly, when Applicant 

was asked, point blank and under oath, why it had chosen the “Atlas” name, it said that it was a 

reference to the Atlas District. Opposer’s motion should be granted.    

II. The Atlas District is Generally Known. 
 
In an affidavit attached to the Opposition Brief, Cox anecdotally states that he does not 

believe “that the name Atlas District is generally known.” See Opposition Brief, Exhibit A, pg. 5. 

Cox claims that the Atlas District is “more commonly known as ‘H Street District,’ ‘H Street 

Northeast’, ‘H Street Corridor’, or simply ‘H Street’. Id. Cox’s testimony is contradicted by: 1) 

the Applicant’s Interrogatory Answers, which he signed and which reference the Atlas District as 

a defined geographical location, 2) his own prior statements, including the June 5th Email, and 3) 

multiple periodicals and publications on the internet defining the Atlas District as a recognized 

geographical location.  

In its Interrogatory Answers, the Applicant explicitly stated that it chose the name 

“Atlas” because “the ‘Atlas District’ is the name of the commercial strip neighborhood in the 
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District of Columbia near the intended location of the brewery.” See Exh. A. The Interrogatory 

Answers were verified, under oath, by Cox. Id. This answer is consistent with the June 5th Email, 

where Cox explained to investors that the decision to use “Atlas Beer Works” was because “[t]he 

Atlas District is the name of the commercial strip neighborhood in DC that we will be near.” See 

Exh. B.  

If the Atlas District was not generally known, why did Cox repeatedly reference it in his 

own correspondences? Why not reference the other names for the area contained in his self-

serving affidavit? Why would the Applicant state, under oath, that “the name of the commercial 

strip neighborhood in DC that we will be near” is “[t]he Atlas District”? See Exhibit A.  

Applicant has no answer for a simple reason: there is no answer. By Applicant’s own 

admission, the Atlas District is a real and recognized place. Its name comes from a 

“neighborhood branding campaign built around the revitalized Atlas Theater.” (A copy of the 

Atlas District Wikipedia Page attached as Exhibit S.) It is “trendy and transitional…where hip 

new restaurants are now as common as boarded-up store fronts once were.” See Exh. E. It draws 

“entertainment seekers from around the city.” See Exh. F. It is this association that the Applicant 

hopes to capitalize on.  

CONCLUSION 

The D.C. area has seen a resurgence in the demand for locally brewed craft beers. Not 

coincidentally, D.C. has seen an uptick in local breweries catering to this specific demand. The 

Applicant is one such brewery. The Applicant set out to create a brewery that appeals to local 

beer aficionados. See Exh. O, pg. 1. The market the Applicant seeks to enter is a unique market, 

unlike any other in the country. Id. The Applicant’s beers will be exclusively sold in this unique 

market. Id. The Applicant admits that it chose its name because it is close to a neighborhood in 
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the market it desired to enter. See Exhs. A and B. The Applicant will be selling its beers 

exclusively in restaurants and bars that are in the Washington, D.C. area. See Exh. O. These facts 

are not in dispute. Each of these facts was admitted by the Applicant, under oath, via the very 

medium the Board uses to determine the truth in these matters.  

Applicant now claims, through self-serving affidavits, that its mark is not primarily 

geographically descriptive because other individuals, who it is not targeting, may think of a book 

of maps or a mythological figure when encountering the mark. This effort should not sway the 

Board. Applicant’s mark is primarily geographically descriptive. It cannot be registered on the 

Principal Register. Opposer’s motion for summary judgment should be granted.   

WHEREFORE, Opposer requests that its Motion for Summary Judgment be granted, 

Opposer’s Opposition be sustained and Application Serial No. 85642549 be refused registration, 

and any other relief this Board deems proper. 

      Respectfully submitted, 
        ATLAS BREWING COMPANY, LLC 

 
        /Robert J. Schaul/    
        Attorney of Record 
FUKSA KHORSHID, LLC    Date:  April 8, 2014 
Lema A. Khorshid 
Robert J. Schaul 
Perry Gattegno 
Thomas D. Carroll 
70 W. Erie, 2nd Floor 
Chicago, IL 60654 
(312) 266-2221 
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CERTIFICATE OF SERVICE 
 

I, Robert J. Schaul, hereby certify that I caused a true and complete copy of the foregoing 
Opposer’s Reply Brief in Support of its Motion for Summary Judgment to be served upon 
Applicant’s attorney of record via first class postal and electronic mail on this 8th day of April, 
2014, at the following address:  

 

Banner & Witcoff, Ltd. 
c/o Anna L. King, Esq. 
10 S Wacker Drive 
Suite 3000 
Chicago, Illinois 60606 
aking@bannerwitcoff.com  

 
 

/Robert J. Schaul/    
Attorney of Record 

 














































































































































































