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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name ZeniMax Media Inc.
Granted to Date 01/20/2013
of previous
extension
Address 1370 Piccard Drive
Rockville, MD 20850
UNITED STATES
Attorney Thomas E. Zutic
information DLA Piper LLP (US)
500 8th Street, NW
Washington, DC 20004
UNITED STATES
Thomas.Zutic@dlapiper.com, David.Kramer@dIlapiper.com,
David.Huff@dlapiper.com, Alberto.Zacapa@dlapiper.com Phone:2027994000

Applicant Information

Application No 79108853 Publication date 07/24/2012
Opposition Filing 01/22/2013 Opposition 01/20/2013
Date Period Ends
International 1105933 International 09/22/2011
Registration No. Registration Date
Applicant Ntolas, Christos

GrafenstraA#te 22

42277 Wuppertal,

GERMANY

Goods/Services Affected by Opposition

Class 032.

All goods and services in the class are opposed, namely: Soft drinks

Grounds for Opposition

Priority and likelihood of confusion

Trademark Act section 2(d)

Torres v. Cantine Torresella S.r.l.Fraud

808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Mark Cited by Opposer as Basis for Opposition

U.S. Application/ NONE Application Date NONE
Registration No.
Registration Date NONE

Word Mark

NUKA COLA



http://estta.uspto.gov

Goods/Services Since as early as 1997, ZeniMax, through its predecessors, related
companies, and/or licensees, has used the NUKA COLA name and
mark in commerce in connection with interactive entertainment
content, specifically, video games. The NUKA COLA name and mark
was first used in the video game entitled #Fallout# in 1997 as the
name of a soft drink. In addition to video games, ZeniMax also has
used the NUKA COLA name and mark in connection with a range of
associated goods and services, including apparel, printed materials
and soft drinks.

Attachments NUKA COLA Opp 1.pdf ( 7 pages )(2037103 bytes )
NUKA COLA - Exhibit 1.pdf (9 pages )(2266373 bytes )
NUKA COLA Exhibit 2.pdf ( 6 pages )(2807930 bytes )
NUKA COLA Exhibit 3.pdf ( 6 pages )(2327983 bytes )
NUKA COLA Exhibit 4.pdf ( 5 pages )(2690401 bytes )
NUKA COLA - COS.pdf ( 1 page )(142487 bytes)

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Thomas E. Zutic/
Name Thomas E. Zutic
Date 01/22/2013




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark

Application Serial No. 79/108,853
Filing Date: September 22, 2011

Mark: NUKA COLA

Published for Opposition: July 24, 2012

ZENIMAX MEDIA INC., ;
Opposer, ;
V. g Opposition No.
CHRISTOS NTOLAS, ;
Applicant. ;
)
NOTICE OF OPPOSITION

Opposer, ZeniMax Media Inc. (hereinafter “Opposer” or “ZeniMax”), believes that it is
or will be damaged by the registration of United States Trademark Application Serial No.
79/108,853, as filed with the U.S. Patent and Trademark Office (hereinafter “PTO™), on
September 22, 2011 by Christos Ntolas (hereinafter “Applicant”), for the trademark NUKA
COLA in connection with: “soft drinks” in International Class 32 (hereinafter “Applicant’s
Goods™). ZeniMax hereby opposes said application under the provisions of Section 13 of the
Trademark Act of 1946 (hereinafter “Lanham Act™), 15 U.S.C. § 1063.

As grounds for the Opposition, ZeniMax alleges the following:

1. ZeniMax Media Inc. is a corporation organized under the laws of the state of
Delaware with a principal place of business at 1370 Piccard Drive, Rockville, Maryland 20850,

United States.

EAST\54704804.3



2 ZeniMax is one of the world’s leading developers, producers and providers of
interactive entertainment content for video game consoles, personal computers, and
handheld/wireless devices.

3 Since as early as 1997, ZeniMax, through its predecessors, related companies,
and/or licensees, has used the NUKA COLA name and mark in commerce in connection with
interactive entertainment content, specifically, video games. The NUKA COLA name and mark
was first used in the video game entitled “Fallout” in 1997 as the name of a soft drink. The
NUKA COLA name and mark was again used in the video game “Fallout 2” in 1998 and in the
video game “Fallout: Tactics” in 2001. In 2008, the NUKA COLA name and mark was featured
prominently in the video game “Fallout 3,” which was awarded “Game of the Year” honors at
Game Developer's Choice Awards, and by IGN, GamesRadar, GameSpy, UGO Networks,
Gamasutra and the Golden Joystick Awards, among others. In 2010, the NUKA COLA name
and mark was prominently featured in the video game “Fallout: New Vegas.” Collectively, the
Fallout videogames described above are hereinafter referred to as the “Fallout Properties.”
Representative examples of the Fallout Properties are attached in Exhibit 1.

4. In addition to video games, ZeniMax also has used the NUKA COLA name and
mark in connection with a range of associated goods and services, including apparel, printed
materials and soft drinks. See representative examples attached in Exhibit 2.

LA ZeniMax has expended significant resources developing, advertising and
promoting the “Fallout’ series of video games and the featured NUKA COLA name and mark.
Through such advertising and promotion, and through its long use of the NUKA COLA name
and mark, ZeniMax has developed valuable goodwill in its NUKA COLA name and mark. As

such, the NUKA COLA name and mark is closely associated with ZeniMax in the minds of

=¥ =
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consumers and the NUKA COLA name and mark serves as a strong source identifier for
ZeniMax’s goods and services.

6. On information and belief, Applicant Christos Ntolas is an individual citizen of
Germany having an address of Grafenstrafle 22, 42277 Wuppertal, Germany.

7. Notwithstanding ZeniMax’s exclusive and long-standing rights in and to the
NUKA COLA name and mark, on September 22, 2011, Applicant filed a trademark application
under Section 66(a) of the Lanham Act, 15 U.S.C. § 1141(f), with the USPTO for registration of
the service mark NUKA COLA for use in connection with “soft drinks™ in International Class 32
(“Application”). The Application was assigned Serial No. 79/108,853.

8. Upon information and belief, Applicant knew or had reason to know of

ZeniMax’s NUKA COLA name and mark when Applicant filed the Application.

LIKELTHOOD OF CONFUSION
Section 2(d) of the Lanham Act, 15 U.S.C. § 1052(d)

9. ZeniMax re-alleges the allegations contained in Paragraphs 1 through 8 of this
Notice of Opposition.

10. The trademark that Applicant seeks to register so resembles ZeniMax’s NUKA
COLA name and mark in appearance, sound, meaning, and commercial impression that the use
and registration thereof is likely to cause confusion, mistake, and deception as to the source or
origin of Applicant’s Services in violation of Section 2(d) of the Lanham Act, 15 U.S.C. §
1052(d), and will injure and damage ZeniMax and the goodwill and reputation symbolized by
ZeniMax’s NUKA COLA name and mark.

11. ZeniMax’s use of the NUKA COLA name and mark far predates the filing date of
the Application and ZeniMax’s use of the NUKA COLA name and mark also far predates any

B
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alleged use of the NUKA COLA mark by Applicant and consequently there is no question of
priority of rights, as such priority clearly belongs to ZeniMax.

12. Applicant’s Goods specified in the Application are so related to the goods and
services offered in connection with ZeniMax’s NUKA COLA name and mark that the public is
likely to be confused, deceived, and to assume erroneously that Applicant’s goods are those of
ZeniMax or that Applicant is in some way connected with, licensed, or sponsored by or affiliated
with ZeniMax, all to ZeniMax’s irreparable damage.

13.  Likelihood of confusion is enhanced by the fact that ZeniMax’s NUKA COLA
name and mark is strong, famous, well-known, and entitled to a broad scope of protection.

14.  Likelihood of confusion is further enhanced by the fact that Applicant’s alleged
mark NUKA COLA is visually and phonetically identical to ZeniMax’s name and mark.

15.  Likelihood of confusion is further enhanced by the fact that Applicant is making
use of artwork, themes, phrases, slogans, sub-brands and other intellectual property identical or
substantially similar to that owned by ZeniMax in connection with the Fallout Properties to
market Applicant’s Goods. Representative examples of such marketing materials are attached
hereto as Exhibit 3.

16. Likelihood of confusion is further enhanced by the fact that ZeniMax and
Applicant market their goods and services in the same or similar channels of trade. For example,
Applicant advertises Applicant’s Goods in video game magazines. Such advertisements are
clearly directed at consumers of ZeniMax’s goods and services and trade off of the good will
associated with ZeniMax’s NUKA COLA name and mark. Representative examples of such

advertisements are attached hereto as Exhibit 4.
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17.  Applicant is not affiliated or connected with ZeniMax and has not been endorsed
or sponsored by ZeniMax, nor has ZeniMax approved any of the goods intended to be sold by
Applicant under its alleged trademark.

18.  Applicant has never sought or obtained ZeniMax’s permission to use the alleged
mark NUKA COLA nor has ZeniMax approved any of the goods offered by Applicant under the

alleged mark NUKA COLA.

FRAUD
808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

19.  ZeniMax re-alleges the allegations contained in Paragraphs 1 through 17 of this
Notice of Opposition.

20.  In the Application for the alleged NUKA COLA mark, Applicant has committed
prosecution fraud on the USPTO.

21.  Upon information and belief, Applicant knowingly made false and material
misrepresentations in the filing of the Application.

22.  In the filing of Applicant’s Application, Applicant declared that: “he/she believes
the applicant to be the owner of the trademark/service mark sought to be registered, or, if the
application is being filed under 15 U.S.C. Section 1051(b), he/she believes applicant to be
entitled to use such mark in commerce; to the best of his/her knowledge and belief no other
person, firm, corporation, or association has the right to use the mark in commerce, either in the
identical form thereof or in such near resemblance thereto as to be likely, when used on or in
connection with the goods/services of such other person, to cause confusion, or to cause mistake,
or to deceive; and that all statements made of his/her own knowledge are true; and that all

statements made on information and belief are believed to be true.”
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23.  Upon information and belief, at the time such declaration was made by Applicant,
Applicant was aware of ZeniMax’s use of and rights in the NUKA COLA name and mark.

24, Upon information and belief, said false declaration was made with the intent to
induce authorized agents of the USPTO to approve the Application for registration and,
reasonably relying upon the truth of said false declaration, the USPTO did, in fact, approve the
Application for registration.

23, Accordingly, Applicant’s Application is invalid on the ground of fraud and should
be refused registration.

If Applicant obtains such rights as conferred under the Principal Register of the Lanham
Act, it will obtain at least a prima facie exclusive right to use its alleged trademark, and ZeniMax
Media Inc. will be subjected to great and irreparable damage, and Applicant will enjoy unlawful

gain and advantage to which it is not entitled under the Lanham Act.

WHEREFORE, ZeniMax Media Inc. believes and avers that it is being, and will continue
to be, damaged by the registration of the Application, and respectfully requests that the
Application be rejected, that no registration be issued thereon to Applicant, and that the

Opposition be sustained in favor of ZeniMax.

ZeniMax Media Inc. hereby appoints Ann K. Ford, a member of the Bar of the District of
Columbia; Thomas E. Zutic, a member of the Bar of the District of Columbia; Ryan C. Compton,
a member of the Bar of the District of Columbia; John M. Nading, a member of the Bar of the
District of Columbia; David M. Kramer, a member of the Bar of the District of Columbia;
Radiance W. Harris, a member of the Bar of the District of Columbia; and Eunice R. Chung, a
member of the Bar of the District of Columbia; and all of the law firm of DLA Piper LLP (US),
500 8th Street, N.W., Washington, D.C. 20004, telephone number (202) 799-4000, to transact all

6
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business in the USPTO in connection with this Opposition Proceeding and hereby revokes all

previous powers of attorney herein.
Please address all correspondence to:

Ann K. Ford, Esq.

DLA Piper LLP (US)

500 8th Street, N. W,
Washington, D.C. 20004
detrademarks@dlapiper.com

The filing fee for this opposition, in the amount of $300.00, is hereby electronically

transferred with the submission of the Notice of Opposition.

The undersigned, registered agent for ZeniMax Media Inc. herein, states that she is
authorized to prosecute this Opposition, that she has read and signed the foregoing Notice of
Opposition and knows the contents thereof, and that all statements made on information and
belief are believed to be true; and further that these statements were made with the knowledge
that willful false statements and the like so made are punishable by fine or imprisonment, or
both, under Section 1001 of Title 18 of the United States Code and that willful false statements

may jeopardize the validity of this Opposition and any decision resulting therefrom.

Dated: January 22,2013 Respectfully submitted,

DLA PIPER LLP (US)

o w8 G

Ann K. Ford

Thomas E. Zutic

David M. Kramer

500 8th Street, N.W.
Washington, D.C. 20004
Tel. 202-799-4000

Fax 202-799-5000

Attorneys for Opposer
EAST\S4704804.3 ZeniMax Media Inc.
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‘In fhe isolated Mohut settlement of Glrdershat[e [7.06] resides Sierra
 Petravita; Sierra is addicted to good old Nuka-€ola, the odd soft drink that
once dominated the beverage market. She's acquired o map showing the

location of Wash:ngton D.C.’s Nuka-Cola Bottling Facility [8.10]; a place
she’s certain contains the holy grail for Nuka-Cola drinkers everywhere:
; Nuka-CoIa Quantum. This is where you come in: Sierra promises a reward
for every intact boftle of Nuka-Cola Quantum you can find. She needs 30
to fill her pristine Nuka-Cola vending machine. After agreeing to become a
bottle collector, you run into Ronald Laren, who fries fo convince you fo sell
‘Quantum to him instead. Scour the landscape, finding Nuka-Cola Quantums
? ,_‘_wherever you can, and selling them to either of th a_hNo_nuf-bclls. Sierra or
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QUEST FLOWCHART
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H : Laren, Milo Winger Mercier, Goalie Ledoux, =
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: Grayditch, Girdershade Racer Tricycle Factory, Wasteland

Adv. ltems/Abilities Lockpick, Science, Speech, Black Widow
. Possible enemies Radroach, Nuka-Cola Security Protectron, Nukalurk
Karma Influence Positive : Negative : Neutral
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Nuka Cola Quanfum has many advantages:

INICrest

facebook : Qi Muka . T

fo e szl




Products

Progress Meets Naturalness!

A MIX of Nuka-Cola Classi
Nuka-Cola Quantum and
Nukz Cola Vicory!

<

as

Energizing Exravagance in a
Boitle!

The Novel Nuka Cola Victory
with Fruit Extract and Genuine

Ginseng!

b0 6 & &

Information

Nuka ColaClassic

lassic - Fortschritt rift Natirichkeit!

Let us not bothor ourselves with antiguated, historical details about so-called “success
products”. Let's say goodbye to connotations such oz bright red Christmas frucks and
childish myths of a secret formula, calied “7x100" which ic suppozed le, covered in dust. in
@ bank vault zomewhere in AtHanta.

After afl, progress cannot be halted - especiafly, if itz names iz Nuka-Cola! Othar than your
usual brown-colored sugar water, Nuka-Cola sots totally new standards for a mere alert,
health-conscious and yet gourmand clientele!

Shopping cart

You do not have any produdts in
your shopping cart vet.
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C CTION

B9 VOLLVERSION AUF HEFF-OWD | .-

Brandneu: Fortsetzung der kultigen

g .7 ’ 2010 erschienen! Mehrspieler-Shooter-Serie!
3 Packende Renn-Action mit P —— '
E megacoolen Monster-Stunts  susiull® " i dias
ik und aktueller Spitzengrafik!  empm— "x : y
-;- ; e
e

;  AKTUELLE VIDEOS UND TRAILER: Gamescom, Battlefield 3, Diablo 3,
Serious Sam 3, Trackmania Z: Canyon, Borderlands 2, Driver: San Francisco,
Deus Ex: Human Revolution, Warhammer 40K: Space Marine, Dota 2 u. v. m.

: 050!0 -Kampagne,
KOOP'GameP!aY und EXKUIUSIVIB ENEN TV CRUERIDIGERNN G ESPI EiM

PVP im Detail erkjart Wir erklaren Koop-Modus und Luftschiachten!
ol ﬁ e & T

MEGA-MESSEREPORT AUF 50 SEITEN:

gamescom

Die heiBesten Babes, die groBten Sensationen der Messe:
Diablo 3 » Borderlands 2 * Dota 2 » Skyrim u.v. m.

and €7,50

-; Danamark div 55,.;
€6,50

{stermeich €6,20; Schweiz st 11
Halland, Beigien, 50;
Fraakveich, Spanien, Portugal Hakien, Grg
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fzmvnswATTLEFIELD 3

Erste Bilder und Spieleindriicke zum Koop-Modus und den Dogfights 3l
GODES IM HEFT Plus: GroBer D Iergleu:hm zModern Warfare3 ¢ g'ﬁg |

Premlum Pack fiir 9,95 Euro:

| e T B,‘___ I Ausruunucu GESPIELT

. Titel zwei Wochen lang spielen!

> Itemkau fir echtes |
” Jetzt registrieren und ein Geld: So funktioniert
gﬁﬁia'éiiﬁif :gs‘::;thr::!m' das Auktionshaus!

* Aktion giiltig vom 3.9. bis 16.9.2011!

oirrcso [ REPORTS & SPECIALS AUF 23 SEITEN ]

I |||U|{||||!' [V GTA5 SCHON JETZT SPIELEN? | STARCRAFT-HISTORY

41191278l20550 Grafik-Mod macht GTA 4 zum Crysis-Killer | Blizards steiniger Weg zum Weltruhm

EO

www.pcgames.de

i L IR RATGEBER: PROZESSOREN | PORTRAT: DIE ULTIMA-SERIE

Portugal €7,50; Hollnd, Beigen, Luvembury € 6.50
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing NOTICE OF OPPOSITION was served via

U.S. First Class Mail, postage prepaid, and properly addressed to Applicant’s attorney of record:

this 22nd day of January, 2013.
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Nicholas D. Wells

Wells IP Law

299 S. Main St., Suite 1300
Salt Lake City, UTAH 84111
UNITED STATES

Lo 4. 2

Thomas E. Zutic (-~
Attorney for Opposer




