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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MT. EDEN ORGANICS, Inc.,

Opposer, Opposition No. 91208923
Seria No. 85/631,038
Mark: NATIVE NUTRIENTS

V.

NATIVE NUTRIENTS,

Applicant.

N N N N N N N N N N N N N

APPLICANT'S NOTICE OF FILING OF TESTIMONY

PLEASE TAKE NOTICE that on January 30, 2015, Applicant, Native Nutrients, filed with
the Trademark Trial and Appeal Board the transcript of the July 15, 2014 deposition of Tasha

Juliene Sparks with the exhibits taken in regard to this proceeding pursuant to Trademark Rule

2.123.

Dated as of: January 30, 2015 By: __ /Paulo A. de Almeida/
Paulo A. de Almeida
Alex D. Patel

Patel & Almeida, P.C.

16830 Ventura Blvd., Suite 360
Encino, CA 91436

(818) 380-1900

Attorneys for Applicant,
Native Nutrients


http://tarr.uspto.gov/servlet/tarr?regser=serial&entry=85631038

PROOF OF SERVICE

| hereby certify that atrue and complete copy of the foregoing APPLICANT'S NOTICE OF
FILING OF TESTIMONY has been served on Matthew H. Swyers, counsel for Opposer, on
January 30, 2015, via First Class U.S. Mail, postage prepaid to:
MATTHEW H. SWYERS
THE TRADEMARK COMPANY
344 MAPLE AVE W STE 151
VIENNA, VIRGINIA 22180-5612

By: /Paulo A. de Almeida/
Paulo A. de Almeida




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MT. EDEN ORGANICS, INC.,

Opposer,
vS. Opposition No. 91208923
Serial No. 85/631,038
NATIVE NUTRIENTS, Mark: NATIVE NUTRIENTS
Applicant.

TRIAL DEPOSITION OF TASHA JULIENE SPARKS
Tuesday, July 15, 2014

12:01 p.m.

KATHERINE J. WAYNE, CSR #2854
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TASHA SPARKS 7/15/2014

A PPEARANCES

FOR THE OPPOSER:
(Via teleconferencing)

MATTHEW H. SWYERS, Esquire

The Trademark Company

344 Maple Avenue W.,

Suite 151

Vienna, Virginia 22180
800.906.8626
mswyers@thetrademarkcompany.com

FOR THE APPLICANT:
(Via teleconferencing)

PATEL & ALMEIDA

PAULO A. De ALMEIDA, Esquire
16380 Ventura Boulevard,
Suite 360

Encino, California 91436
818.380.1900
paulo@paiplaw.com

ALSO PRESENT:

MATHEW MATTZ

KCW COURT REPORTERS 707.443.7067
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I NDEX

EXAMINATION INDEX

TASHA JULIENE SPARKS

BY MR. de ALMEIDA
BY MR. SWYERS

FURTHER BY MR. de ALMEIDA

EXHIBIT INDEX

APPLICANT'S

4 Photograph of Native Nutrients
products - 1 page
5 Advertising for Native Nutrients in

the Daily Triplicate - 1 page

6 A portion o
Nutrients p

7 Screen shot
GrowOrganic
8 Screen shot

Supply, Inc.

9 Screen shot

f a brochure for Native
roducts - 1 page

from the website
.com - 1 page

from the website Sunlight
- 1 page

from the website Dazey's

Supply - 1 page

10 Three business cards - 1 page

11 Receipts Nos. 722952 and 722951 -
1 page

12 Receipts Nos. 722955 and 722954 -
1 page

13 Receipts Nos. 722956 and 722957 -
1 page

14 Receipts Nos. 724454 and 724453 -
1 page
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MT. EDEN ORGANICS, INC.,

Opposer,
vS. Opposition No. 91208923
Serial No. 85/631,038
NATIVE NUTRIENTS, Mark: NATIVE NUTRIENTS
Applicant.

Be it remembered that pursuant to Notice and
on Tuesday, July 15, 2014, commencing at the hour of
12:01 a.m. at the office of KCW Court Reporters, 1080
Mason Mall, Suite 4A, Crescent City, California, before
me, Katherine J. Wayne, Certified Shorthand Reporter
No. 2854 for the State of California, personally
appeared

TASHA JULIENE SPARKS,
called as a witness by the Applicant in the
above-entitled action, who, after having been duly
sworn to testify to the truth, the whole truth and

nothing but the truth, was examined in said cause.

KCW COURT REPORTERS 707.443.7067
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TASHA SPARKS 7/15/2014

CRESCENT CITY, CALIFORNIA - TU

12:01 A.M.

ESDAY, JULY 15, 2014

TASHA JULIENE SPARKS,

being first duly sworn, test

EXAMINATION

BY MR. de ALMEIDA:

Q. Ms. Sparks, can you sta
the record and spell it, please.

A. Tasha Juliene Sparks.
S-P-A-R-K-S.

Q. Okay. And can you give
of your education history.

A. Graduated high school a
college. I graduated from Unive
Santa Barbara.

Q. Okay. When did you gra

Barbara?

A. In 2012. Wait, let me
Geez.

Q. You can estimate.

A. I can't even remember.

2004. Sorry. Got it.

ified as follows:

te your full name for

T-A-S-H-A J-U-L-I-E-N-E

us a brief background

nd then went into

rsity of California

duate from UC Santa

-- it's been a while.

I'm nervous, SO -- Oh,

KCW COURT REPORTERS

707.443.7067
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TASHA SPARKS 7/15/2014

0. Okay, thank vyou.

A. Sorry about that.

Q. After you -- after you graduated from college,
did you work for a company?

A. I did. Well, I -- I traveled extensively and
then I worked as a restaurant server for a little bit.

Q. Okay. After you worked as a restaurant

server, what did you do for work?

A. I got into organic produce distribution in San
Francisco.
Q. Okay. Did you work for a company in the

organic produce distribution industry?

A. Yes. It was called Veritable Vegetable.

Q. How long did you work for that company?

A. Maybe a year.

Q. Okay. And did you work somewhere else after
that?

A. I traveled again after that for almost a year.

Q. And after you traveled, did you come back to

California and resume working?

A. Yes, I did. I started work with
Eco-Nutrients.

Q. Is that the same Eco-Nutrients where Mat Mattz
and Kurt Sparks worked?

A. Yes.

KCW COURT REPORTERS 707.443.7067
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TASHA SPARKS 7/15/2014

Q. Okay. So you went to work for Eco-Nutrients

together as coworkers with Mat Mattz and Kirk Sparks?

A. Yes.

Q. Do you remember approximately when that was?
A. It was about five years ago.

Q. Okay. Did you ever stop working for

Eco-Nutrients?

A. Yes.

Q. Okay. So you no longer work for
Eco-Nutrients?

A. That's correct.

Q. Do you remember when you stopped working for
Eco-Nutrients?

A. It was in 2012, I believe.

Q. Okay. And what did you do after you stopped
working for Eco-Nutrients for work?

A. I was working full time with Native Nutrients.

Q. Okay. Were you working for Native Nutrients
before you stopped working for Eco-Nutrients?

A. Yes.

Q. Were you working for Native Nutrients with Mat
Mattz and Kirk Sparks --

A. Yes.

Q. -- before you stopped working for

Eco-Nutrients?

KCW COURT REPORTERS 707.443.7067
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TASHA SPARKS 7/15/2014

A. I'm sorry. Could you repeat?

Q. Were you working together for Native Nutrients
with Mathew Mattz and Kirk Sparks before you left
Eco-Nutrients?

A. Yes.

Q. Okay. And were you a partner together with

Kirk Sparks and Mathew Mattz?

A. Yes.

0. When -- was that partnership called Native
Nutrients?

A. Yes.

Q. Okay. Approximately when did you join the

Native Nutrients partnership?

A. In 2010.

0. Do you remember when in 20107

A. Mid 2010.

Q. Okay. So you were a partner of Native

Nutrients with Kirk Sparks and Mathew Mattz in the --
in the latter half of 20107

A. Yes.

Q. Okay. And what is the maintain activity of
this partnership, Native Nutrients?

A. I don't understand.

0. I'll rephrase the gquestion. In 2010, what

kind of business did Native Nutrients conduct in the

KCW COURT REPORTERS 707.443.7067
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TASHA SPARKS 7/15/2014

latter half of 20107
A. We were producing an organic liquid auxiliary

substance for plants.

Q. Is that a type of fertilizer?

A. It's -- yes.

Q. Okay. And did this fertilizer have a name?
A. Tt was called Native Nutrients.

Q. Okay. And -- and were you involved in the

selection of the name Native Nutrients for the

partnership?
A. No.
Q. Okay. So you joined the partnership later

after it was already called Native Nutrients?

A. Yes.

Q. Okay. And when you joined the partnership
Native Nutrients, did you ever sell any products called
Native Nutrients to consumers?

A. Yes.

Q. So did you personally participate in selling

Native Nutrients products to consumers in person?

A. Yes.

Q. So you met with customers and sold them
products?

A. Yes.

Q. Okay. And were these products labeled Native

KCW COURT REPORTERS 707.443.7067
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TASHA SPARKS 7/15/2014

Nutrients?

A. Yes.

0. How were the products labeled Native Nutrients
when you -- during your early sales in 2010°7?

A. It was written on, on the containers.

Q. Okay. And what kind of containers stored the
Native Nutrients products before you sold them to
customers?

A. It was in bottles of various sizes. Quarts,
gallon, two and a half gallons, five-gallon buckets,
and 55-gallon drums.

Q. And do you remember when you made your first
sale of a Native Nutrients products with the words
"Native Nutrients" shown on the product?

A. Yes. It was December 12th, 2010.

0. So your first sale of a Native Nutrients
product was on December 12th, 20107

A. Yes.

Q. Okay. I would like to introduce into evidence
Exhibit 11 and, Ms. Sparks, if you could kindly pass
Exhibit 11 to the court reporter. She can mark it and
introduce it into evidence for us.

(Applicant's Exhibit 11 was marked.)
BY MR. de ALMEIDA:

Q. Ms. Sparks, I'm going to ask you a few general

KCW COURT REPORTERS 707.443.7067
10
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TASHA SPARKS 7/15/2014

background questions.
Are you familiar with the recordkeeping
practices of the Native Nutrients partnership?
A. Yes.
Q. Okay. So were you familiar with the
recordkeeping practices of the Native Nutrients

partnership in late 20107

A. Yes.

Q. And in 20117

A. Yes.

Q. Okay. And turning to Exhibit 11, do you

recognize this document in front of you?

A. Yes.
0. Okay. And what is this document?
A. It's a receipt for a two-and-a-half-gallon

product of Native Nutrients.

Q. Okay. Are there two receipts on this page?
A. Yes.
Q. Okay. Are these receipts true and correct

copies of the actual receipts for sales of Native
Nutrients products?

A. Yes.

Q. Okay. And if I can direct your attention to
the receipt on the left side of the document. There

are two words at the top, "Native Nutrients." Do you

KCW COURT REPORTERS 707.443.7067
11
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TASHA SPARKS 7/15/2014

see that?

A. Yes.

0. And do those words, "Native Nutrients," refer
to your company, the partnership Native Nutrients?

A. Yes.

Q. Okay. In 2010, did you sell products to
consumers labeled "Native Nutrients"?

A. Yes.

Q. Okay. So do the words "Native Nutrients" on
this document also refer to the products themselves?

A. Yes.

0. Okay. So Native Nutrients is both the name of
the partnership, but it's also the name of the product,
because it appears on the products.

Is that correct?
A. Yes.
Q. Okay. Is it your company's address listed on

the receipt, PO Box 44, Gasquet, California, 955437

A. Yes.

Q. Today, is that still your company's address?
A. Yes.

Q. And do you see the name on the receipt,

Brianna Kapatov?
A. Bianna Karatov.

Q. I'm sorry. Brianna Karatov.

KCW COURT REPORTERS 707.443.7067
12
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TASHA SPARKS 7/15/2014

A. Bianna.

0. Bianna Karatov.

A. That's correct.

Q. And is Bianna Karatov one of your customers?
A. Yes.

Q. Okay. Did you sell a Native Nutrients --

Native Nutrients product to Bianna Karatov in 20117

A. Yes.

Q. Okay. Where does Bianna Karatov live?

A. Seattle, Washington.

Q. Okay. Did you ship the product to Seattle,
Washington?

A. No, I delivered in person.

0. To Seattle, Washington?

A. Yes.

0. So did you travel from California to Seattle,

Washington to make this delivery?

A. I made the delivery and I was doing other
things in the area.

Q. I see. And you delivered the Native Nutrients
product by -- by car?

A. Yes.

Q. Okay. And how did Bianna Karatov -- well, let
me rephrase the question.

Did you receive compensation for the sale of

KCW COURT REPORTERS 707.443.7067
13
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TASHA SPARKS 7/15/2014

this product?

A. Yes.

Q. Okay. Did -- how much money did you receive
from Bianna Karatov for the sale of this product?

A. $S65.

0. Okay. And is that the same $65 that's listed
here in this receipt?

A. Yes.

Q. And the letters "T.S." here on the right side
of the invoice in the field that says "How shipped,"
what is the significance of those letters, T.S.?

A. My initials, Tasha Sparks.

Q. Okay. And how much product did you deliver to
Bianna Karatov on January 10th, 20117

A. Four one-gallons, which come in a box.

Q. Okay. And what is the significance of the
words "Kelp Help" as shown on this receipt?

A. That is the name of the kelp that we make.

Q. Okay. So are the words "Kelp Help" written on

the product?

A. Yes.

Q. Okay. And the words "Native Nutrients" are
also -- were also written on the product?

A. Yes.

Q. On December -- sorry, on January 10th, 20117

KCW COURT REPORTERS 707.443.7067
14
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TASHA SPARKS 7/15/2014

A. Yes.

Q. Okay. Did you write this receipt with your
hand?

A. Yes.

Q. Okay. Did anyone else help you create this
receipt?

A. No.

Q. Did you write this receipt with your hand on

January 10th, 20117

A. Yes.

Q. Okay. And is this a true and correct copy of
the receipt that you handwrote on January 10th, 2011°?

A. Yes.

0. And at the time you created this receipt, was
the partnership Native Nutrients regularly selling

products called Native Nutrients to consumers?

A. Yes.

Q. So Native Nutrients was selling Native
Nutrients products to consumers in December -- I'm
sorry, withdrawn. I'll rephrase.

By January 10th, 2011, Native Nutrients was

already selling Native Nutrients products to consumers?

A. Yes.
Q. But Native Nutrients had sold products to
consumers prior to January 10th, 2011. Correct?

KCW COURT REPORTERS 707.443.7067
15
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TASHA SPARKS 7/15/2014

A. Yes.
Q. Okay. And did you normally create receipts
for the sales of Native Nutrients products as part of

the regular course of your Native Nutrients business in

20117
A. Yes.
Q. Did you normally create receipts as part of

the regular course of your Native Nutrients business in
December of 20107

A. Yes.

Q. And was this particular receipt that you're
looking at created in the regular course of your Native
Nutrients business?

A. I'm sorry. Please repeat.

Q. Was this receipt provided to Bianna Karatov

created in the regular course of your Native Nutrients

business?
A. Yes.
0. Okay. And if I can direct the witness's

attention to the receipt on the right side of this same

page of Exhibit 11.

A. Okay.

Q. What is this portion of the document?

A. This is another receipt for Native Nutrients
product.

KCW COURT REPORTERS 707.443.7067
16
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TASHA SPARKS 7/15/2014

Q. Okay. So is this a receipt showing a sale of
a Native Nutrients product to a consumer?
A. Yes.
Q. Okay. And I see the name Heather Laughlin
printed on the line that says "Name" at the top.
Is Heather Laughlin one of your customers?
A. Yes.

Q. Okay. So I also see a date here, December

12th, 2010. Did you sell a Native Nutrients product to

Heather Laughlin on December 12th, 2010°7?

A. Yes.

Q. Did you sell this product on behalf of Native
Nutrients, the partnership?

A. Yes.

Q. Okay. And the product that you sold to
Heather Laughlin, was that labeled with the words

"Native Nutrientgs"?

A. Yes.

Q. How was the product labeled?

A. With a Sharpie. It was written on.

Q. Okay. Could Heather Laughlin see the words

"Native Nutrients" printed on the container?

A. Yes.

Q. Do you believe Heather Laughlin was aware that

the product was called Native Nutrients?

KCW COURT REPORTERS 707.443.7067
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TASHA SPARKS 7/15/2014

A. Yes.

Q. And how did Heather Laughlin pay for this
product?

A. Cash.

0. How much cash?

A. $30.

Q. And how much product did you sell to Heather
Laughlin?

A. One two-and-a-half-gallon container.

And did you create this receipt?

A. Yes.

0. With your hand?

A. Yes.

Q. So you handwrote this receipt?

A. Yes.

Q. And did you provide a copy of this receipt to

Heather Laughlin?

A. Yes.

Q. And did you create this receipt on December
12th, 20107

A. Yes.

Q. Okay. And in December of 2010, was Native
Nutrients already selling Native Nutrients products to
consumers?

A. Yes.

KCW COURT REPORTERS 707.443.7067
18
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TASHA SPARKS 7/15/2014

Q. Okay. So was creating receipts for sale of
Native Nutrients products a -- a part of the regular

course of your Native Nutrients business in December of

20107
A. Yes.
Q. Was this particular receipt created in the

regular course of your Native Nutrients business?

A. Yes.

Q. And is this a true and accurate copy of the
receipt that you created for the sale of the Native
Nutrients product to Heather Laughlin?

A. Yes.

0. Okay. And this sale on December 12th, 2010,
was that your first sale of Native Nutrients products
to any consumer?

A. Yes.

Q. Do you know if one of the other partners made
a sale of Native Nutrients products before December
12th, 20107

MR. SWYERS: Objection, not provided in

discovery.

MR. de ALMEIDA: You can -- you can answer the
question.

THE WITNESS: I -- yes, without receipt.
/1717

KCW COURT REPORTERS 707.443.7067
19
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TASHA SPARKS 7/15/2014

BY MR. de ALMEIDA:
0. Okay. So was this sale on December 12th, 2010

the first sale by you which is accompanied by a

receipt?
A. Yes.
Q. Were there sales of Native Nutrients products

by you after December 12th, 20107

A. Yes.

Q. Did any of your partners sell Native Nutrients
products after December 12th, 20107

A. Yes. They all did.

0. Do you believe that this first sale of
December 12th, 2010 is Native Nutrients' first sale of

Native Nutrients products with a receipt?

A. Yes, with a receipt.

0. Could the first sale have been on another
date?

A. It could have been.

MR. SWYERS: Objection, asks for speculation,
"could have been."
MR. de ALMEIDA: Okay, that's fair.
Q. So to the best of your knowledge, Native
Nutrients' first sale was on December 12th, 2010, and
that is shown in the receipt in front of you.

Is that correct?

KCW COURT REPORTERS 707.443.7067
20
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TASHA SPARKS 7/15/2014

A. It is the first documented receipt.

0. Okay. So December 12th, 2010 is the first
documented sale of Native Nutrients products?

A. That's correct.

0. Okay. I'd like to direct the witness's
attention to Exhibit 12, and, Ms. Sparks, if you could
kindly provide Exhibit 12 to the court reporter, she
can mark it and I can ask you questions.

(Applicant's Exhibit 12 was marked.)

BY MR. de ALMEIDA:

Q. Do you recognize the document in front of you
here?

A. Yes.

0. Okay, what is this document?

A. They're receipts for the sale of Native

Nutrients products.

Q. Did you say these are receipts for sales of
Native Nutrients products?

A. Yes.

Q. Okay. And the receipt on the left side, did

you create this receipt?

A. Yes.

0 Is this your handwriting?

A. Yes.

Q Did you create this receipt on the date listed

KCW COURT REPORTERS 707.443.7067
21
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in the right-hand side of the receipt, December --
sorry, February 1st, 20117

A. Yes.

Q. So did you sell a Native Nutrients product to

a customer on February 1st, 20117

A. Yes.

Q. Okay. Was the customer's name Connor
Caldwell?

A. Yes.

Q. Okay. Is that why the name Connor Caldwell is

listed here next to the word "Name" at the top?

A. Yes.

0. Does Connor Caldwell live in Crescent City,
California?

A. Yes.

Q. Okay. How much product did you sell to Connor

Caldwell on February 1st, 20117
A. One five-gallon bucket.
Q. Is that why the words "Five-gal Kelp Help" is

written here?

A. Yes.
Q. And Kelp Help refers to the -- what -- what
is -- let me withdraw the question.

What does Kelp Help refer to on this receipt?

A. The entire product is called Native Nutrients

KCW COURT REPORTERS 707.443.7067
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Kelp Help. Kelp Help is the name of the -- of our kelp
product.

Q. Okay. And did the product have the words
"Native Nutrients" written on the product?

A. Yes.

Q. Okay. And was -- were the words "Kelp Help"
also written on the product?

A. Yes.

Q. Okay. Were the words "Kelp Help" written --
where on the product were the words "Kelp Help"
written?

A. On the front, side, whatever. I mean, it's
round, so it's on the front, I guess.

0. And -- okay. But the words "Native Nutrients"
appeared on the front of the product?

A. Yes.

Q. Okay. And the words "Native Nutrients" at the

top of this receipt, does that refer to the

partnership?
A. Yes.
Q. Okay. Does "Native Nutrients" at the top also

refer to the product?
A. Yes.
Q. Okay. And in February of 2011, was your

partnership regularly selling Native Nutrients products

KCW COURT REPORTERS 707.443.7067
23




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TASHA SPARKS 7/15/2014

to consumers?

A. Yes.

Q. When -- did you normally create receipts as
part of the regular course of your Native Nutrients
business in February of 20117

A. Yes.

Q. Okay. Did you create this receipt in the
regular course of your Native Nutrients business in
February of 20117

A. Yes.

Q. I'd like to direct your attention to the
invoice to the right on Exhibit 12.

What is this document?

A. This is a receipt.

Q. Okay. Is this a receipt for the sale of a
Native Nutrients product?

A. Yes.

Q. Okay. And the name listed here, Lisa Coffman,
is that one of your customers?

A. Yes.

Q. Did you sell a Native Nutrients product to
Lisa Coffman on January 25th, 20117

A. Yes.

Q. Is that why the date January 25th, 2011 is

listed here to the right of the invoice?
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A. Yes.

Q. Okay. And the letters "T.S." on the right
side of the invoice under the words "How shipped," what
do the letters "T.S." refer to?

A. Those are my initials, Tasha Sparks.

Q. How did Lisa Coffman pay for this Native

Nutrients product?

A. Cash.

Q. How much cash did she pay you?

A. $40.

Q. And how much product did you sell to Lisa

Coffman on January 25th, 20117
A. One two-and-a-half-gallon container.

Did you create this receipt?

A. Yes.

Q. Did you create this receipt by hand?

A. Yes.

Q. Was your business regularly selling Native

Nutrients products by January of 20117
A. Yes.
Q. Okay. Did you normally create receipts when

you sold Native Nutrients products during January of

20117
A. Yes.
Q. So did you create receipts as part of the
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regular course of your Native Nutrients business in
January of 20117

A. Yes.

Q. And was this particular receipt created in the
regular course of your Native Nutrients business in
January of 20117

A. Yes.

Q. And you created this particular receipt on

January 25th, 2011. 1Is that correct?

A. Yes.

Q. Did you provide a copy of this receipt to Lisa
Coffman?

A. Yes.

Q. And the product that you sold to Lisa Coffman

on January 25th, 2011, was the product labeled "Native
Nutrients"?

A. Yes.

Q. Did Lisa Coffman see the label "Native

Nutrients"?

A. Yes.
Why -- why do you believe she saw it?
A. She commented on the name.
0. She commented on the name Native Nutrients?
A. Yes.
0. What did she say?
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A. She asked --
MR. SWYERS: Objection, hearsay.
MR. de ALMEIDA: You can answer. What did she
say?
THE WITNESS: She asked how we came up with
the name.

BY MR. de ALMEIDA:

Q. And what did you say?
A. I said that Mat came up with the name.
Q. But by commenting on the name, you believe

that she acknowledged that the name of the product was
Native Nutrients?

A. Yes.

0. And the words "Native Nutrients" at the top of
this receipt, do those words refer to the name of the
partnership at that time, in January of 20117

A. Yes.

Q. And the words "Native Nutrients" on the
receipt, does that also refer to the product?

A. Yes.

MR. de ALMEIDA: 1I'd like to direct the
witness's attention to Exhibit 13 and, Ms. Sparks, if
you could kindly provide Exhibit 13 to the court
reporter, she can mark it and I can question you on it.

(Applicant's Exhibit 13 was marked.)
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BY MR. de ALMEIDA:

Q. Do you recognize this document?

A. Yes.

Q. What is this document?

A. It is two receipts for the sale of Native

Nutrients product.
Q. Okay. So do these receipts represent -- well,
withdrawn. I'll -- I'll ask one by one.
Was the receipt on your left side for a sale

of Native Nutrients products to Thomas Wortman?

A. Yes.
Q. And is Thomas Wortman one of your customers?
A. Yes.

Q. Okay. And did you sell a product called

Native Nutrients to Thomas Wortman on February 5th,

20117
A. Yes.
Q. Was the product labeled "Native Nutrients"?
A. Yes.
Q. And how was the product labeled "Native

"Nutrients"?

A. It was written on.

Q. Did Thomas Wortman -- Wortman see the Native
Nutrients label on the product?

A. I believe so.
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Q. Why do you believe that?

A. He liked the name.

Q. Did he say anything about the name?

A. He did. He -- he is Yurok as well.

Q. He's a tribal member?

A. Yes.

Q. Do you remember what he said about the name

Native Nutrients?

MR. SWYERS: Objection, hearsay.

MR. de ALMEIDA: You can answer.

THE WITNESS: He said he liked it, because
it's Native Nutrients.
BY MR. de ALMEIDA:

0. So you think he liked the name Native
Nutrients because it contained the word "native" and
he's a Native American?

A. Yes.

Q. So by commenting on the name Nutrients Product
(sic), you believe that he was acknowledging that the

product was labeled Native Nutrients?

A. Yes.

Q. And how much product did you sell to Thomas
Wortman?

A. One five-gallon bucket.

Q. Okay. And did you sell this Native Nutrients
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product to Thomas Wortman on December 5th, 20117

A. On February --
0. I'm sorry. Withdrawn, withdrawn. I will
rephrase.

Did you sell this Native Nutrients product to

Thomas Wortman on February 5th, 20117

A. Yes.

Q. And how did Mr. Wortman pay for this product?
A. Cash.

Q. How much did he pay you?

A. $50.

Q. Okay. Did you create this receipt?

A. Yes.

Q. I'm sorry. I couldn't hear. Did you create

this receipt?

A. Yes.

Q. Okay. Is it your handwriting on the receipt?
A. Yes.

Q. Okay. And by December of 2011, were you --

was your company Native Nutrients regularly providing

receipts to customers for sales of Native Nutrients

products?
A. Yes.
Q. Okay. And did you create this receipt in --

as part of the regular course of your Native Nutrients
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business in February of 201172
A. Yes.
Q. And did you provide a copy of this receipt to

Mr. Wortman?

A. Yes.

Q. And did you create this receipt on February
5th, 20117

A. Yes.

0. And if you can -- if the witness can direct

her attention to the receipt on the right of this
document.
What is this portion of the document?
A. It's a receipt for the sale of Native

Nutrients product.

0. This name, Jeanne Sparks, is that one of your
customers?

A. Jeanne Sparks, yes.

Q. Did you sell a Native Nutrients product to

Jeanne Sparks on March 3rd, 20117
A. Yes.
0. Is that why the date March 3rd, 2011 is listed

on the right-hand side in the upper part of the

invoice?
A. Yes.
Q. Okay. And how did Jeanne Sparks pay for this
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Native Nutrients product?

A. Cash.

Q. How much cash did she pay you?

A. $10.

Q. And was the product labeled "Native

Nutrients"?

A. Yes.

Q. How was the product labeled "Native
Nutrients"?

A. It was written on.

Q. Okay. And do you believe Jeanne Sparks saw
the Native Nutrients label on the product?

A. I believe so.

Okay. Why do you believe that?

A. Because it was written clear.

0. Okay. Did she comment on the name?

A. I believe she might have, but I can't recall.
Q. And this product was a fertilizer. Correct?
A. Tt's a -- yes, it's a form of a fertilizer.
Q. Okay. So all of the products you sold in

December of 2011 and in 2011 and through the present
were types of plant fertilizers. Is that correct?
A. Yes. They're types of plant nutrients.
Q. All Native Nutrients products from your

company are plant nutrients. Is that correct?
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A. Yes.
If I can -- oh, a few follow-up questions.
Did you create this invoice by hand?
A. Yes.
Q. So this is your handwriting on the invoice?
Sorry, withdrawn. Let me rephrase.

Did you create this receipt by hand?

A. Yes.

0. And the -- this is your handwriting on the
receipt?

A. Yes.

Q. And by March of 2011, was your company

regularly producing receipts as part of the regular
course of its business?

A. Yes.

Q. And did you create this receipt as part of the

regular course of your Native Nutrients business?

A. Yes.

Q. And did you create this receipt on March 3rd,
20117

A. Yes.

Q. And did you -- okay, that's it. Let's move on

to Exhibit No. 14. Ms. Sparks, if you can kindly
provide a copy of Exhibit 14 to the court reporter.

(Applicant's Exhibit 14 was marked.)
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BY MR. de ALMEIDA:

0. Tasha, do you recognize this document?

A. Yes.

0. Okay, what is this document?

A. These are receipts written by Kirk Sparks.
Q. Okay. So you did not create these receipts?
A. I did not.

Q. So this is not your handwriting?

A. No.

Q. So to the best of your knowledge, does Kirk

Sparks sell Native Nutrients products for your company?

A. Yes.

Q. And how do you know Kirk Sparks created these
invoices -- the receipts?

A. It's his handwriting.

Q. You recognize his handwriting?

A. Yes.

Q. Okay. Do you recognize the names Matt Larsen

and Susan Owen as written on these receipts?

A. Yes.

Q. Have you ever met Matt Larsen and Susan Owen?

A. Yes.

Q. Do you know if they are customers of Native
Nutrients?

A. Yes, I know they are.
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Q. How do you know they're customers of Native
Nutrients?

A. Their name is on the receipts.

Q. But other than the name appearing on the

receipts, do you have --

A. They have boughten things since this. Since
these.
Q. So you know that Matt Larsen and Susan Owen

have bought Native Nutrients products?

A. Yes.

Q. Do you know when Matt Larsen and Susan Owen
have purchased Native Nutrients products from your

company?

A. Well, I know that they did on January 15th of

2011, and I don't know specific dates thereafter.

0. And in January 2011, was Native Nutrients
regularly producing receipts for sales of Native
Nutrients products?

A. Yes.

Q. Do you believe these are true and accurate

copies of receipts for sales of Native Nutrients

products?
A. Yes.
Q. Okay. I'd like to direct the witness's

attention to Exhibit 4. Tasha, if you could kindly
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provide Exhibit 4 to the court reporter.

THE REPORTER: Counsel, will this be the same
one, then, from Mr. Mattz's deposition?

MR. de ALMEIDA: Yes.

(Applicant's Exhibit 4 was marked.)

MR. de ALMEIDA: Okay.

Q. Ms. Sparks, do you recognize this document?
A. Yes.

0. What is this document?

A. It's a picture, a product picture, of our

Native Nutrients product.

Q. Okay. Did you create this document?

A. I did not take the actual photograph, but I
hired somebody to take it.

Q. Okay. So you paid somebody to take this

photograph and they took the photograph and provided it

to you?
A. Yes.
Q. Okay. Does this photograph accurately

represent what your Native Nutrients products looked
like in 2010°7?

A. No.

Q. Does it accurately represent what your
products looked like in 20117

A. I believe at the end, vyes.
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Q. Okay. So the labels that you see in this
picture, you believe that the partnership started us

those labels towards the end of 20117?

ing

A. Yes.

Q. Okay. In 2010, specifically in December of
2010, I believe you testified the products were labeled
"Native Nutrients" by hand. Is that correct?

A. Yes.

Q. Okay. So through December of 2010 and through

2011, until you adopted the labels shown in this image,

were the products always labeled "Native Nutrients"
some way?

A. Yes.

Q. And they were labeled by hand prior to your

company's adoption of the labels you see in the

photograph. 1Is that correct?

A. Yes.

Q. And who designed the labels in this
photograph?

A. A design firm.

Q. So you hired a third party to design these
labels?

A. Yes.

Q. Okay. And is this photograph a true and

accurate representation of what your products looked

in
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like in 20117

A. Yes. At the end, yes.

0. Okay. Okay, I'd like to direct the witness's
attention to Exhibit 5. And if you can hand Exhibit 5
to the court reporter, she can label it.

(Applicant's Exhibit 5 was marked.)

BY MR. de ALMEIDA:

Q. Okay. Ms. Sparks, do you recognize this
document?

A. Yes.

Q. What is this?

A. It's an advertising for our product in the
Triplicate.

0. Is that the name of the publication, the
Triplicate?

A. Yes. It's the Daily Triplicate, I believe.

Q. Okay. And approximately when was this

advertisement circulating in the Daily Triplicate?

A. I believe it was either the end -- or it was
beginning of 2013, I believe.

Q. Okay. Did you do any advertising for Native
Nutrients products in 20107

A. Only wverbal.

Q. What do you mean by "verbal"?

MR. SWYERS: 1I'll object again on the grounds
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it wasn't produced in discovery. Go ahead.

BY MR. de ALMEIDA:

Q. You can answer the question.
A. Phone calls, seeing people in person.
0. Okay. And if I can direct the witness's

attention to Exhibit 6.

Ms. Sparks, please provide Exhibit 6 to the
court reporter.

(Applicant's Exhibit 6 was marked.)

BY MR. de ALMEIDA:

Q. Ms. Sparks, what is this document?
A. This is a brochure for Native Nutrients.
0. And when did Native Nutrients create a

brochure for Native Nutrients products?

A. 2013. Beginning of 2013, maybe the
beginning -- or the end of 2012.

Q. Okay. Was there a brochure in 20107

A. No.

Q. Okay. Did you create this brochure?

A. I had a design company create it.

Q. So you hired a third party to create the
brochure?

A. Yes.

Q. Ms. Sparks, I'd like to direct your attention

to Exhibit 7, and if you can kindly pass Exhibit 7 to
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the court reporter.
(Applicant's Exhibit 7 was marked.)
BY MR. de ALMEIDA:
Q. Ms. Sparks, what is this document?
A. This is a screen shot of our product being

sold on the website.

Q. Is the website called GrowOrganic.com?

A. That's correct.

Q. Did you take this screen shot?

A. Yes, I did.

Q. So is this a true and accurate representation

of the web page at GrowOrganic.com showing your Native
Nutrients products?

A. Yes.

Q. Okay. And when did your company sell Native
Nutrients products at GrowOrganic.com?

A. I don't remember exact dates.

Q. Okay. Did your company sell GrowOrganic --
I'm sorry.

Did your company sell Native Nutrients

products on the GrowOrganic.com website in 20107?

A. No.

0 What about 201172
A. No.

Q 20127
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A. Yes, I believe so.

0. Okay. I'd like to direct the witness's
attention to Exhibit 8 and, Ms. Sparks, if you could
kindly provide Exhibit 8 to the court reporter.

(Applicant's Exhibit 8 was marked.)

BY MR. de ALMEIDA:

0. Ms. Sparks, what is this document in front of
you?

A. It's a screen shot of our product being sold
on Sunlight Supply's -- or it's information about our

product on Sunlight Supply.

Q. Okay. Did you take this screen shot from the
website at Sunlight Supply?

A. Yes.

Q. So this is a true and correct copy of the
website at Sunlight Supply showing your Native
Nutrients products?

A. Yes.

Q. Okay. And the products shown in the image, is

that what your products looked like in 20107?

A. No.

Q. What about in 20117

A. The end.

Q. Okay. And when did you start selling your

products through Sunlight Supply?
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A. I believe in 2012.

0. Okay. If I can direct the witness's attention
to -- I believe it was Exhibit -- oh, well. 1I've
got -- let me go off the record for just a second.

MR. SWYERS: Sure.
(Discussion was held off the record.)
MR. de ALMEIDA: Let's move on to Exhibit 9.
We can go back on the record.
Ms. Sparks, 1if you could provide Exhibit 9 to
the court reporter. That's a Dazey's Supply.
(Applicant's Exhibit 9 was marked.)
BY MR. de ALMEIDA:
0. Ms. Sparks, what is this document in front of
you?
A. It's a screen shot of our product being sold

on Dazey's website.

Q. Okay. Did you take this screen shot yourself?
A. Yes.
Q. Okay. Is this a true and correct copy of the

website showing your products being sold on Dazey's

Supply?
A. Yes.
Q. Okay. And when did your company start selling

Native Nutrients through Dazey's Supply?

A. I believe towards the end of 2012.
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0. Okay. And let's move on to Exhibit 10.
Ms. Sparks, if you could kindly provide Exhibit 10 to
the court reporter.
(Applicant's Exhibit 10 was marked.)

BY MR. de ALMEIDA:

0. Ms. Sparks, what is this document?
A. This is a shot of our business cards.
Q. Okay. So is this a true and correct

representation of your business cards?

A. Yes.

Q. Okay. And these three business cards for
Tasha Sparks, Kirk Sparks and Mat Mattz, so those
correspond on the three partners of Native Nutrients?

A. Yes.

Q. Okay. Now, did you or any of the three
partners ever form an LLC called Native Nutrients, LLC,

in California?

A. Yes.

Q. Do you remember approximately when that was?
A. It was in 2012.

Q. Okay. Prior to forming that LLC, did you

continuously operate a partnership called Native

Nutrients?
A. Yes.
Q. And did you operate as the partnership Native
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Nutrients and sell Native Nutrients products up until
you created the LLC, and then continue to sell products

as the LLC?

A. Yes.

Q. Are you a managing member of the LLC?

A. Yes.

Q. Are you a managing member of the LLC together

with Kirk Sparks and Mathew Mattz?

A. Yes.

Q. So the three managing members of the LLC are
the same as the three partners of the Native Nutrients

partnership that existed before the LLC?

A. Yes.

Q. Did you add any new managers after creating
the LLC?

A. No.

Q. Okay. And when the partnership created the

LLC, were there any changes in the Native Nutrients

product?
A. No.
Q. So were the Native Nutrients products sold by

the partnership essentially the same as the Native
Nutrients products sold by the LLC subsequently?
A. Exactly the same.

0. The composition of the fertilizer was
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chemically the same?

A. Exactly.

Q. Okay. Were there any changes in the
trademark, Native Nutrients?

A. No.

Q. Did the partnership continue to operate out of

the same business address as the LLC after the LLC was

formed?
A. Yes.
Q. Have any consumers notified you that there

might have been some kind of change in the product
before -- when you were selling as a partnership versus
after when you formed the LLC?

A. No.

Q. Are you currently selling Native Nutrients
products as the LLC?

A. Yes.

Q. Did any of the managing members ever intend at
any time to abandon trademark rights in Native
Nutrients when you formed the LLC?

A. No.

Q. Is the LLC a continuation of the Native
Nutrients partnership?

A. Yes.

0. So do you believe the Native Nutrients LLC
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simply took over the business of the partnership?

A. Yes.

Q. Okay. And was it your intent that the Native
Nutrients LLC, limited liability company, keep
trademark rights in Native Nutrients after the -- you
stopped as a partnership?

A. Yes.

Q. Okay. Was it your intent to transfer
trademark rights from the partnership to the LLC upon
creating the LLC?

A. Yes.

Q. Okay. So as far as you're concerned, did the
partnership own trademark rights in Native Nutrients
before you created the LLC?

(Interruption in the proceedings.)
MR. de ALMEIDA: 1I'll withdraw that question
and -- and ask another question.

Q. Did -- was it your intent for the Native
Nutrients LLC to acquire the Native Nutrients trademark
once you created the LLC?

A. Yes.

Q. So as far as you're concerned, is the Native
Nutrients product and the Native Nutrients business the
same after creating the LLC as it was when you were

operating as a partnership?
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A. It's exactly the same.
Q. Did any of your prior clientele continue on
purchasing your products after you created the Native

Nutrients LLC?

A. Yes, they all did.
Q. And you testified earlier that you became a
partner of Native Nutrients toward the end of 2010. Is

that correct?

A. Yes.

Q. Okay. And was that prior to December of 20107
A. Yes.

Q. Okay. So were you a partner of Native

Nutrients when you sold the Native Nutrients product on

December 12th, 20107

A. Yes. We were partners.
Q. Okay. And did the three of you -- you, Kirk
Sparks and Mathew Mattz -- did you share profits from

sales of Native Nutrients products?
A. Yes.
Q. And did you -- was it the intent of the three

of you to share losses?

A. Yes.

Q. And did all three of you have managerial
duties?

A. Yes.
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Q. So you all shared management duties?

A. Yes.

0. So in December of 2010, you believed you were
a partner of Native Nutrients and that you -- strike

that. Withdrawn.

So you believed that the three of you operated

as a partnership in December of 20107?

A. Yes.

Q. And did that partnership continue through
20117

A. Yes.

Q. And the same partnership continued until you

formed the Native Nutrients LLC in 20127

A. Yes.
0. Just a second. Let me check my notes.
One last question on this point. Was the

Native Nutrients partnership taken over and continued
by Native Nutrients, LLC?

A. Sorry. Please ask that again.

Q. Was it your intent that the partnership be
taken over by and continued by Native Nutrients, LLC,
when you formed Native Nutrients, LLC?

A. Yes.

0. So as far as you're concerned, there was no

interruption of any kind in trademark rights flowing
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from the partnership to Native Nutrients, LLC. Is that

correct?
A. That is correct.
Q. Okay. When did you first become aware of the

existence of the opposer, Mt. Eden Organics?

A. I saw them at a trade show.

Q. Okay. When was this?

A. I think that that was in 2013, maybe.

Q. Did you have any knowledge of the existence of

the opposer in 20127
A. No.
Q. Okay. Did you have any knowledge of the

existence of the opposer in 20107?

A. No.

0. What about 201172

A. No.

Q. When was the first time you became aware of

Lee McPherson?

A. The -- his name is when they, you know,
opposed our trademark.

Q. Did you recognize the name Lee McPherson
before this opposition?

A. No.

Q. Did you recognize the name Mt. Eden Organics

before this opposition?
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A. From that trade show.

Q. Was the trade show before the opposition or
after the opposition?

A. It was before.

Q. And when you learned of the existence of the

opposer, did you regard the opposer as one of your

competitors?

A. No.

Q. Why?

A. They sell a compost and we sell a liquid
fertilizer.

Q. What's the difference between a compost and a

liquid fertilizer?

A. A compost is like dirt. It's an amendment to
dirt, and liquid fertilizer is a -- is liquid nutrients
to a plant and soil.

Q. And when did you first become aware of the

opposer's alleged Native Nutrients products?

A. At that trade show.
Q. In 20137
A. I believe that's when it 1is. I don't know

specific dates.
Q. So before the trade show in 2013, is it
correct that you had never heard of the opposer or its

alleged Native Nutrients products?
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A. I had never heard of them, no.

Q. Did you ever conduct any research or conduct a
trademark search of any kind to try to figure out if
anybody else was using Native Nutrients back in 20107

A. Extensively, vyes.

Q. And what kind of research or trademark search
did you conduct extensively?

A. I looked on the trademark site. I also looked
on like CDFA registration sites to see if any other
product was called that, or any other business was
called that.

I Googled it, so search engines. I couldn't
find anything. Otherwise, we wouldn't have used it.

Q. And after you conducted your research and you
didn't find anything about the opposer or Native
Nutrients, you then adopted Native Nutrients?

A. We -- yes. I mean, it was already being used
by Mat, but we decided then that would definitely be
our business name.

Q. I see. So you conducted some research just to

check and ensure that no one else was using Native

Nutrients. Is that correct?
A. That's correct.
Q. So through 2010 and through 2011 and through

2012, you had never heard of the opposer or its alleged
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Native Nutrients products?

A. No. Yes, or -- I have -- I had never heard of

it.

Q. Do you believe that your first sale of Native
Nutrients products was on December 12th, 20107

A. Yes.

Q. Do you know if Mat Mattz sold a Native
Nutrients product on December 16th, 20107

A. Yes.

Q. Okay. But your first sale on behalf of the

partnership was on December 12th, 2010. Is that

correct?
A. Yes.
Q. So is it fair to say that the partnership's

first sale of Native Nutrients was on December 12th,

2010 and not December 16th, 201072

A. Yes. Can I add something to when I was
searching for -- is that not how we do it?

Q. Yes. I will ask the question.

A. Okay.

Q. Did you ever conduct any research or trademark

search into the use of Native Nutrients by others?
A. Yes, I did, for all the reasons that I had
stated before or for all the, you know, the searches

that I'd stated before.
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But I also asked a lot of industry people that
I knew, and I told them what we were thinking about
going with, and they loved it. And no one ever said
anything about another --
MR. SWYERS: Objection, hearsay.
BY MR. de ALMEIDA:
Q. Okay. So no one ever indicated that another
person was using Native Nutrients in 2010 and 2011 --
MR. SWYERS: Objection.

MR. de ALMEIDA: Well, let me just finish the

question.
MR. SWYERS: Sorry. I thought you were.
MR. de ALMEIDA: No, sorry.
Q. So did anyone communicate to you that there

was a third party using Native Nutrients in 2010, 2011
or 20127
A. That's --

MR. SWYERS: Objection, hearsay.

MR. de ALMEIDA: You can answer.

THE WITNESS: Okay. No one communicated that,
no.

MR. de ALMEIDA: That's it. I have no further
questions.
/1117
/1717

KCW COURT REPORTERS 707.443.7067
53




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TASHA SPARKS 7/15/2014

EXAMINATION
BY MR. SWYERS:
0. Again, this is Matthew Swyers, and I represent
Mt. Eden Organics in this matter.
If I could direct your attention to Exhibit
11, kindly let me know when you're there, please.
MR. de ALMEIDA: Mr. Swyers, if you can remind
me which exhibit is Exhibit 11.
MR. SWYERS: Okay. This should be two
receipts, one to -- I believe it was Bianna Karatov

from Seattle, Washington. The other was for Heather

Laughlin.
MR. de ALMEIDA: That's right. Thank you.
MR. SWYERS: You're welcome.
THE REPORTER: She's got it, Counsel.
MR. SWYERS: Thank you so much.
Q. Ms. Sparks, how -- how do you know

Ms. Karatov?

I've known her for many years.

How?

We've gone to school together.

Do you recall when you first met Ms. Karatov?
I met her in sixth grade.

I apologize. You broke up. What grade?

» © » o0 » © »

Sixth grade.
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Q. Okay. Thank you. And where did you go to
sixth grade?

A. In San Mateo.

Q. Okay. And describe your relationship from

that point. Did you know her through middle school?

A. Yes.

Q. High school?

A. Yes.

Q. Would you consider yourselves friends during

those years?

A. Yes.

Q. Okay. Did she happen to go to University of
California at Santa Barbara?

A. Yes.

Q. Did you all know each other at University of
California at Santa Barbara?

A. Yes.

Did you perchance room together?

A. Yes.

Q. How many years did you room together?

A. Four or five.

Q. Okay. Is it safe to say that she was your

roommate at UC Santa Barbara the entire time you were
there?

A. Yes.
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Q. And I believe you testified you graduated --
oh, boy, I think in 2002. Is that right?
A. 2004.
Q. Forgive me, 2004. Thank you for correcting
me.
Since 2004, have you maintained a friendship

relationship with Ms. Karatov?

A. Yes.

Q. How frequently do you see Ms. Karatov?

A. Once a year.

Q. Is that because -- well, did there come a time

she moved to the Seattle area?

A. Yes.

Q. Okay. Is the reason why you only see her one
time a year because she moved to the Seattle area?

A. I can't say why that would be the only time I
would see her, one time a year. I -- I don't know what
it would be like if she lived --

Q. I understand.

A. -- in California. I live very far away from
anyone in California, so I have absolutely no idea.

Q. Okay. Now, how did Ms. Karatov find out about
this product that you all are now selling?

A. Verbal.

0. You told her about it?
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A. Yes.

0. Did there come a time that you told her about
the company in general?

A. Yes.

Q. And describe for us how it came to be that she

was a customer of Native Nutrients.

A. She said that she would like to buy some.

Q. Now, on Exhibit 11, it shows that you shipped
the product. Would you agree with me?

A. That's what it states, but we call shipping,

freight. There's just different words for it.

Q. Okay. You testified earlier that you actually
drove this to Ms. Karatov. 1Is that correct?

A. That's correct.

0. Now, did you drive this product to Ms. Karatov

just because it was part of your partnership function
with Native Nutrients, or was it because you were
already going to see her in Seattle and you just
brought it with you?

MR. de ALMEIDA: Objection. That's a compound
question.

You can answer the question, Tasha, to the
best of your ability, if you understand the question.

THE WITNESS: I was in the area telling people

about Native Nutrients, and she knew I was coming in to
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the area, so she asked if she could buy some.
BY MR. SWYERS:

Q. Just checking my notes one second.

You mentioned you were in the area selling
Native Nutrients, but there's no other receipts that
show sales in Washington. Correct?

A. I actually am not sure if I said selling. I
was promoting it.

Q. Very well. When you saw Ms. Karatov on --
around this time, January 10th, 2011, would you
describe your visit as a social visit?

A. It --

MR. de ALMEIDA: Objection. Vague and
ambiguous as to "social."
BY MR. SWYERS:

Q. Did you go out to dinner?

MR. de ALMEIDA: Objection, relevance.

Tasha, you can answer the question if you
understand the question.

THE WITNESS: I can't remember.

BY MR. SWYERS:

Q. Did you go out to dinner?
A. I can't remember.
Q. Oh, you can't -- okay, I'm sorry. I thought

you were saying you couldn't remember the question.
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My -- forgive me.
Do you know if you stayed with Ms. Karatov at

that time?

A. I can't remember.
Q. Okay. You were responsible for registering
the domain name for the partnership's business. Is

that correct?

A. Yes.

0. And that domain name -- and I'll make sure the
record is clear -- is native-nutrients.com. Is that
correct?

A. Yes.

Q. Do you recall when you registered that domain
name?

A. I don't recall.

Q. If -- I happen to have a printout from Go

Daddy right now. It says "Creation date, May 4th,

2011."
Does that refresh your recollection at all?
A. Sure.
Q. Do you think it was in 20117
A. Sure.
Q. Would it be fair to say that any of the labels

or other materials that we've talked about today that

show the domain name on them, you would not have put
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the domain name on those labels prior to registering
the domain name?

Is that fair to say?

MR. de ALMEIDA: I'm sorry. Mr. Swyers, could
you repeat the question?

MR. SWYERS: Sure.

0. In some of the materials we've looked at
today, the domain name native-nutrients.com has been
printed on those labels or other materials.

Is it fair to say you wouldn't have printed
that until you registered the domain name?

A. I believe so.

0. Who is Tasha -- excuse me. I messed that up.

Who is Katrina Tempero?

A. She's a designer.

Q. Do you recall e-mailing Ms. Tempero in April
of 2011 concerning a new business venture you were
starting called Native Nutrients?

A. If -- IT'm not sure about that date.

Q. Well, do you recall e-mailing her in general

about a new venture you were starting called Native

Nutrients?
A. Yes.
Q. Okay. Do you recall e-mailing her while you

were still working with your former employer?
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A. Yes.
0. Okay. At that time, when you e-mailed
Ms. Tempero, had you made any sales that you can recall
for Native Nutrients?
A. I can't recall the date that I e-mailed her.
Q. Fair enough. Are you familiar with an entity

called the Board of Equalization in the State of

California?
A. Yes.
Q. Did there come a time that you -- I'm trying

to get this right. Forgive me, I'm looking for the
right wording -- you applied for an account with the
Board of Equalization for the State of California?

A. I recall applying.

Okay. Was that you in particular?

A. Yes.

Q. Okay. Do you recall if that was in 20137

A. It could have been.

Q. Okay. Now, what is the purpose of the Board

of Equalization for the State of California?
A. The purpose of it in general or the purpose of

it for our business?

Q. As you understand it, in general and for your
business.
A. I believe that it has something to do with
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taxed products.
Q. Okay. And again, if it helps you, are they
the entity responsible for collecting sales tax in the

State of California, 1if you know?

A. I believe that's what it is.
Q. Why did you apply for an account?
A. Some of our vendors needed that in order to do

business with us.

MR. de ALMEIDA: I'm going to object to this
line of questioning as irrelevant. It has nothing to
do with priority of use.

BY MR. SWYERS:

0. Returning to Exhibit -- forgive me -- 11, do
you still have that in front of you?

A. Yes.

0. Did Native Nutrients collect sales taxes for
the State of California when selling their products?

MR. de ALMEIDA: Objection, irrelevant. Has
nothing to do with priority of use.

MR. SWYERS: 1I'll tie it in. 1I'll make the
argument right now.

Are you instructing the witness not to answer
the question?

MR. de ALMEIDA: Well, did you have

something you want -- I'm -- I won't instruct the
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witness not to answer, but if you have something to
add, go ahead.

MR. SWYERS: Well, thank you. I'm -- I'll go
ahead and brief it as the case may be.

I have -- 1f you're concerned, you know, that

I'm making a record for other purposes, I'll be glad to

make this section confidential for the record, if you
would like.

It does go to priority of use, though. 1I'll
make that proffer.

MR. de ALMEIDA: How does this go to priority
of use?

MR. SWYERS: Very well. There's legality
issues involved in reference to priority of use, but
also it goes to the veracity of the statements by the
witnesses today as to whether or not they were
conducting an illegal business.

MR. de ALMEIDA: Okay, we have two issues
here. What do you mean, legality of the products?
That's not an issue in this opposition.

MR. SWYERS: Well, it -- but also it goes to,
you know, whether or not the sales receipts are
actually valid and actually real.

MR. de ALMEIDA: How does it go to that?

MR. SWYERS: Why don't we argue that in the
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terms of the brief, if you're not basically going to
instruct the witness not to answer. I only have a few
more questions on it.

MR. de ALMEIDA: Okay. So --

MR. SWYERS: Literally, I have one question on
it, actually.

MR. de ALMEIDA: Sure. I'm going to object to
this entire line of questioning as irrelevant to the
issue of priority of use, and it does not go to the
veracity of any of the witnesses' statements. The
witness never testified in any way to the legality of
any products. That entire line of questioning is
irrelevant.

However, Ms. Sparks, under objection, you may
go ahead and answer.

MR. SWYERS: Subject to counsel's well-stated
objection, would you like me to repeat the question?

THE WITNESS: Yes.

BY MR. SWYERS:

Q. Just simply -- and again, subject to objection
by counsel -- did you collect taxes, sales tax, for the
products that are in the receipts that we've discussed
today?

MR. de ALMEIDA: 1I'd also like to designate

all this as -- we can call this --
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MR. SWYERS: It's confidential.

MR. de ALMEIDA: Well, there's another level
of protection.

MR. SWYERS: Attorney -- sorry, this is trade
secret - attorney eyes only. I think that's the
highest level.

MR. de ALMEIDA: Yeah, let's -- let's
designate this trade secret, commercially sensitive.

MR. SWYERS: That's fine, not a problem.

THE REPORTER: Counsel, may we go off the
record a second?

MR. SWYERS: Sure

(Discussion was held off the record.)

MR. SWYERS: All right. I'm ready to proceed
with my questioning. If you're instructing the witness
not to answer and you want to have an evidentiary
battle right now, I will do that.

I think we should just simply go confidential
and hope we can go. I can make my proffer as to why
it's relevant. However, I don't think I need to do
that in front of the witness.

MR. de ALMEIDA: Yes. Counsel should make his
proffer for why his inquiry into whether the witness
has paid taxes bears on any of the issues in this

opposition or how that testimony would bear on the
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veracity of any particular statement of the witness and
in particular, opposer's counsel should state which
statement the deponent has made which opposer's counsel
is attempting to call into question using the testimony
regarding payment of taxes.

MR. SWYERS: Here's the reason why it's
relevant. You know, throughout this case, you know,
there's been questions as to priority of use.

At this juncture, all we have in reference to
the support of a priority of use is a handful -- the
only evidence which has been produced at trial or has
been produced by the -- the registrant is a handful of
handwritten receipts. This is -- and which show the
purported sale of the product.

This is in direct conflict, however, with
California state law, because they're required to pay
sales tax on these receipts.

So it draws into question legitimacy of these
sales and whether or not they ever actually occurred,
in so as far as they didn't even apply for this tax
license, as we just discussed and the witness has just
talked about, until 2013.

Accordingly, the board is allowed to determine
the weight of this insofar as if we're going to draw

into question whether these receipts are actually real
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or whether they were just made up for the purposes of
this decision. It goes directly to the weight of that,
because they didn't even apply for a tax license, as
we've already established, until 2013, at least three
years after you all are claiming first use, which would
go directly to first use. 1It's relevant.

MR. de ALMEIDA: Okay. Counsel for opposer
has mentioned unlawful use of the mark. That's a

separate issue and that's a separate claim that should

have been brought in the complaint. It was never
brought -- no discovery whatsoever has been conducted
on the issue of alleged -- now alleged unlawful use.

MR. SWYERS: I'm not saying unlawful use. I
said whether or not there's priority of use. It goes
to the -- to the credibility of the evidence which is
being put in.

That's all it goes to, which is, okay, is this
credible evidence? Well, they didn't pay taxes on it
and accordingly, we're allowed to ask that question.

MR. de ALMEIDA: ©No. Whether the evidence is
credible depends on whether you can prove that the
evidence is -- is not credible in some way. Whether
the --

MR. SWYERS: Thank you. And I'm trying to ask

that question. You're absolutely right. I'm trying to
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ask that question.

MR. de ALMEIDA: Well, payment of taxes has no
bearing whatsoever on whether it made the sales that it
alleged it made and has proven it has made through
these invoices.

MR. SWYERS: It hasn't proven anything. The
board will decide what's proven, but the board is also
allowed to see all the evidence and also in regard to,
"Well, why didn't you apply for a tax license in 2011,
if that's when you're saying your first use was?" "Oh,
I only applied until 2013."

The board is allowed to consider that and its
impact on the credibility of this line of evidence.
Absolutely they are.

MR. de ALMEIDA: No, because that goes to a
different issue. Unlawful use in commerce is not an

issue 1in this proceeding.

MR. SWYERS: I'm not saying -- I'm not saying
it is.

MR. de ALMEIDA: Actually, you're saying the
sale of the product was unlawful in some way. Isn't

that what you're saying?
MR. SWYERS: No. That's not at all what I'm
saying, so stop your entire argument right now. I'm

not arguing unlawful sale. I'm arguing credibility of
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the actual receipts because there's no sales tax taken,
and so accordingly, were these just made-up receipts or
not?

I'm allowed to ask "Why didn't you apply for a
tax license like all the rest of us do when we start
selling goods and services?"

MR. de ALMEIDA: Her answer to that question
has nothing to do with whether she actually made the
sales. She very well could have made the sales and
potentially didn't apply for a tax license, and that --
that is -- that doesn't mean she didn't make the sales.

MR. SWYERS: That's all I'm asking. Did

you -- did you -- and that's why -- we have one
question left. "Did you charge them sales tax?" "No."

If that's the answer, then this is done. It's
a lot of -- you know, you're dancing around --

MR. de ALMEIDA: I'm going to object. Whether
the applicant has paid taxes has nothing to do with the
priority of use, and opposer's counsel has not shown
that it goes to the credibility of any statement.

And in any case, whether the applicant pays
taxes is confidential information. That's -- there's
no rule that says that the applicant has to talk about
its taxes or whether it pays taxes in a board

proceeding.
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If opposer has any cases that say that an
applicant is required to talk about whether it pays
taxes in a board proceeding, opposer is free to show me
that case.

But applicant does not need to testify about
whether it paid taxes, nor did the -- was the issue or
the allegation raised in the pleadings, nor was there
any discovery whatsoever conducted on the issue of
whether the applicant has paid taxes.

Opposer should have pleaded the issue, made
the allegation and conducted the discovery on that
allegation or that issue during discovery and not now
in the -- during the trial deposition.

MR. SWYERS: You're still confused about the
issue, but let me just ask you point blank: Are you
going to instruct the witness not to answer any
questions about this?

MR. de ALMEIDA: The witness does not have to
answer any questions about whether the applicant has
paid its taxes.

Opposing counsel is free to ask applicant
questions about its earlier sales, but applicant does
not need to testify on the record in a board proceeding
about whether it pays taxes.

MR. SWYERS: Fair enough. Subject to your
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objection and your instruction of the witness, I will
hold this transcript open pending my decision as to

whether or not we want to move for a motion to compel
at your cost for the witness to actually answer this.

MR. de ALMEIDA: Excuse me? Okay, can we go
off the record for a second?

MR. SWYERS: ©No, we're going to keep this on
the record, because -- let's keep it on the record.

MR. de ALMEIDA: What is the authority for --
for -- there's no authority for filing a motion to
compel at the cost of the applicant.

What -- what are you talking about?

MR. SWYERS: Absolutely there is. If we have
to reopen -- you don't have to pay my cost or anything
like that, but if we have to -- if I were to file a
motion on this, that you have to answer this trial
testimony, the applicant has to answer this, then
generally it's -- in a trademark trial in the Appeal
Board, they will probably open it.

Because that's generally what the board does,
is say "Just testify and then if it's not relevant, we
will sustain your objection," and they don't let the
evidence in, so to speak.

But while we're all sitting here and it's a

one-word answer, you know, they usually just will tell
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you, "Just have her testify to it and then, you know,
if Mr. Swyers is wrong, we'll strike it. You know, if
you're right," you know, as the case may be.

But if we all have to reconvene, usually it's
going to be on you, as the case may be.

MR. de ALMEIDA: What is the authority for
filing a motion to compel during the testimony period?

MR. SWYERS: Because trial -- Trademark Trial

and Appeals Board practice -- because we're not sitting

in front of a judge where the judge can make an instant

ruling like if we were in actual trial in front of the

judge, what the Trademark Trial and Appeals Board

practice is is that when counsel actually instructs the

witness not to answer, then that instruction is subject

to if it is, you know, moved and then if it's compelled

to answer, they have to reopen the deposition.

MR. de ALMEIDA: Okay, please state the TMEP
section or the code that --

MR. SWYERS: No, we're not -- we're not --

MR. de ALMEIDA: -- section that provides --
do you want to go off the record? I don't see why we

have to --

MR. SWYERS: No. I'm not here to teach -- I'm

not here to teach you trademark law.

MR. de ALMEIDA: Yes, you are. You have to
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cite the provision that -- that says that you're
permitted to do it.

MR. SWYERS: Okay, okay. Well, that's fine.
That's what the motion is for, and you'll see it if I
decide to do it.

MR. de ALMEIDA: Okay, that's fine.

MR. SWYERS: Can we continue?

I want to ask you in a slightly different way

and maybe it will not, you know, ruffle you so much, as

the case may be, but let me just come back and just ask

it a slightly different way.

Q. Ms. Sparks, back to you. The receipts that

we've talked about here today, do these accurately show

all of the money that was charged to these alleged
customers?

MR. de ALMEIDA: Objection. Vague and
ambiguous. Which customer are you referring to?

MR. SWYERS: The receipts that have been
spoken about here in total today that she's testified
to.

Q. Were there any other charges that were not
reflected in these receipts?

THE WITNESS: No.

MR. SWYERS: Thank you. One moment. Let me

just check my notes.
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At this juncture, I have nothing further.
MR. de ALMEIDA: Great. Let me just review my

notes.

FURTHER EXAMINATION
BY MR. de ALMEIDA:

Q. Ms. Sparks, did you sell Native Nutrients
products before you registered the domain name for your
website?

A. I cannot remember the -- the date from which I
bought the domain name, but I believe so.

Q. Okay. Did you sell Native Nutrients products

in December of 20107?

A. Yes. So that would --

0. Okay. And --

A. -- be before the domain.

Q. Okay. And was that -- were those sales on --

well, was your first sale of a Native Nutrients product

on December 12th, 201072

A. Yes.
Q. And the invoice that I've gquestioned you about
is a true and correct copy of the -- I'm sorry,

withdrawn. Let me restate the question.
And the receipt that you provided to the

customer on December 10th, 2000 -- I'm sorry.
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Withdraw, let me rephrase the question.

The receipt that you provided to the customer
on December 12th, 2010 is a true and correct copy of
the receipt that you actually provided to that customer
during the sale?

A. Yes.

MR. de ALMEIDA: I have no further questions.

MR. SWYERS: Neither do I. Madam Reporter, I
do not need a copy of either.

(The deposition was concluded at 2:03 P.m.)

* * % % *
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I, TASHA JULIENE SPARKS, hereby declare under
penalty of perjury that I have read the foregoing
transcript, and I have made any corrections, additions
or deletions that I was desirous of making; that the
foregoing is a true and correct transcript of my

testimony contained therein.

DATED: This 1" day of 7&1/C%0&€3¥’

2014, at éﬁﬁs?QLLjf , (7/¥

(City) (State)

TASHA JULIENE SPARKS

4
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CERTIFICATE OF REPORTER

I, KATHERINE J. WAYNE, Certified Shorthand
Reporter No. 2854, do hereby certify that the witness
in the foregoing deposition, TASHA JULIENE SPARKS, was
by me first duly sworn to tell the truth, the whole
truth, and nothing but the truth in the within-entitled
cause;

That the deposition was taken in shorthand by
me, a disinterested person, at the time and place
therein stated, and that the testimony of the said
witness was thereafter reduced to typewriting by
computer under my direction and supervision;

I further certify that I am not of counsel or
attorney for either or any of the parties to the said
deposition, nor in any way interested in the event of
this cause, and that I am not related to any of the
parties thereto.

In witness whereof, I have hereunto set my

hand this day: July 21, 2014.
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KATHERINE J. WAYNE

CSR LIC. NO. 2854
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MAKING THEVERY BEST PRODUCTS

FORPLANTS, SO LE.

Looking for healthy, vibrant, high producing
plants? Go local with Native Nutrients' Kelp Help!
Tt can be used on all plants including fruits and
vegetables to enhance plant development, yields,
drought resistance and stress recovery! Your plants
will say thank you and your face will be smiling at
your bounty.
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L IGES 1= ¢  Gardening tip: For transplants - Add one

OUNERREE |« tablespoon of kelp per quart of water to your

w7 B¢  watering can. Soak soil around roots and spray

[ foliage with solution. This will reduce stress to the
_}  plant helping it GROW, GROW, GROW! guge
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