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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFOR THE TRADEMARK TRIAL AND APPEAL BOARD

UNITED STATES MARINE CORPS )
)
Opposer, )
)
v, ) Opposition No. 91208750
) Application Serial. No. 85977181
MERCHANT CUSTOMER )
EXCHANGE LLC ) Mark: MCX
)
)
Applicant )

MOTION TO VACATE DEFAULT AND ACCEPT ANSWER

Applicant MERCHANT CUSTOMER EXCHANGE, LLC, a Delaware Limited
Liability Company (“Applicant™), by its attorneys IpHorgan Ltd., and with the consent of
Opposer UNITED STATES MARINE CORPS, (“Opposer”), hereby moves and requests
the Board Withdraw the Notice of Default and Accept and Enter Applicant's Answer, In
support of this Motion, Applicant states as follows:

I. The Board previously extended the time for Applicant to Answer and at last
extension the Answer was due June 20, 2013, A Notice of Default was
entered July 31, 2013.

2, Since this Opposition was first filed, the parties have been negotiating
settlement and are near a complete agreement that will dispose of this
Opposition.

3. Applicant’s failure to file its Answer was not wiliful or for the purposes of

delay but due to these on-going settlement discussions and a calendaring error.



4, Opposer has consented to this Motion and to vacate the Default. Thus, there
is no prejudice to Opposer.

3. While Applicant firmly believes the parties will reach total agreement on
settlement terms, as evidenced by the attached Answer, Applicant does have
good faith and meritorious defenses to the Notice of Opposition.

6. Rule 55(¢) of the Federal Rules of Civil Procedure allows that a default can be
set aside where good cause is shown. Fed. R. Civ. P. 55(c). Such good cause
can be found where a default has not been the product of willful delay or in
bad faith, where no prejudice will inure to the non-defaulting party and where
there are good faith defenses to the claims asserted. See Fred Hayman
Beverly Hills, Inc. v. Jacques Bernier, Inc., 21 USPQ2d 1556 (TTAB 1991).

7. These criteria are met in the instant matter as noted above. Accordingly,
Applicant respectfully requests the Board vacate the Order of Default and
accept Applicant’s Answer to the Notice of Opposition.

WHEREFORE, Applicant MERCHANT CUSTOMER EXCHANGE, LLC

respectfully requests respectfully requests the Board vacate the Order of Default and

accept Applicant’s Answer to the Notice of Opposition, e

.....

Respectfully Submitted;™”
Mark A. Nied§,,,w*ﬂ

IpHorgan, Ttd.

1130 W. Lake Cook Rd., Suite 240
Buffalo Grove, lllinois 60089

Tel:  (847)808-5500

Fax: (847) 808-7238

Email: mail@iphorgan.net
Attorneys for Applicant




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
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)
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)
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MERCHANT CUSTOMER
EXCHANGEL, LLC

Mark: MCX
Applicant

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing MOTION TO
VACATE DEFAULT AND ACCEPT ANSWER was served this August 29, 2013, by
First Class Mail, postage prepaid to the following address, identified as Opposer’s
Counsel in this matter:

Philip Greene
QOffice of the Counsel for the Commandant
Room 4B548 Pentagon

Washington, DC 20350
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By: \

Mark A. Nieds

Attorney for Applicant
Merchant Customer Exchange,
LLC




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
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EXCHANGE, LLC Mark: MCX

Applicant

CERTIFICATE OF SERVICE
CERTIFICATE OF ELECTRONIC FILING

The undersigned hereby certifies that the attached MOTION TO VACATE
DEFAULT AND ACCEPT ANSWER was filed electronically with the T1 ademark Trial
and Appeal Board on this August 29, 2013. e
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Ma‘rk A N’ ods
Attorney for Applicant



