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OPPOSER'S REPLY BRIEF IN SUPPORTOF ITS MOTION TO STRIKE
APPLICANT'S AFFIRMATIVE DEFENSES

Opposer, RED BULL GMBH, (“Red Bull” ofOpposer”) submits the following Reply
Brief, supporting its Motion to Strike (“Motion”) ApplicantMICHAEL F. BALL's
(“Applicant”) first, second, third and fifth affinative defenses as pleaded in Appplicant’s
Answer and Affirmative Defenses (“Answer”) &lsey are redundant, legally insufficient and
improper as a matter of law

ARGUMENT — GENERAL

At the outset, both parties are in agreentbat pleadings mugtrovide enough detail to
provide the other partyitt a fair notice of the basis for each clatBee Motion at 2; Opposition
to Opposer’s Motion to Strike Applicant’s Response”) at 2. Mever, Applicant’s conclusions
from this tenet, are incorrect. Applicant’'sdRense provides absolutely no factual support as to
why any of its conclusions apptp the situation ahand, and baldly state that the affirmative

defenses at issue aappropriate. As disesed further below, and in Opposer's Motion,



Applicant’s assertions are mistaken and itstfisecond, third and fifth affirmative defenses
should be stricken.
A. Applicant is Mistaken that an Allegation of Fame Must be Tied to a Dilution Claim
Applicant's Response states that first affirmative defense is propermrguing that
Opposer’s allegation of fame is insufficienédause it is not adequbteied to a claim of
dilution? Not only is this completely illogical a$ is clear the only claim put forth in this
opposition is likelihood of confisn, but Applicant provides no support for how or why it makes
the inference that Opposer must be asserting a dilution claim at all. Dilution and fame are
separate concepts, and while a claim of dlutmay require a showing of fame, fame does not
necessarily imply or infer a claim of dilutionNothing in the Notice of Opposition pleads or
suggested a claim of dilution, and nothing in Aggnt’'s Response provides any clue as to why
it relies on such an unsupported conclusion. Rathesin attempt to maintain this affirmative
defense, Applicant ignores thagical and well-supported fact th@pposer’s allegation of fame
further bolsters its likelihood of confusion clairSee In re E.l. du Pont de Nemours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 197B)Y.D. Licensing Corp. v. Rodriguez, 83 USPQ2d
1500, 1505 (TTAB 2007); TBMP § 309.03(c)(B) (fanoé the prior mark is one of the
evidentiary factors the Board considers in debeimy likelihood of confugn). As the allegation
of fame provides Applicant witfuller notice of Opposer’s soleaim in this matter, Applicant’s
first affirmative defense should be stricken.

B. Applicant Does Not Contest that Its 8cond “Affirmative Defense” is Not a Defense.

! Opposer notes that if Applicant had an issue wighallegation of fame, the proper vehicle to address its
sufficiency is a 12(b)(6) Motion, not an affirmative defenglowever, as the fame is a well-settled factor when
determining likelihood of confusion — the only pleaded claim in the Notice of Opposiimply striking the first
affirmative defense, rather than going through andiation will prevent the parties from wasting the Board’s
time, money, and effort in this matter on frivolous matters.
2 In its summary of its arguments, Applicant’s Response at 1, Applicant states that its first affirmative defense is
proper, alleging that Opposer’s allegation of fame is not “adequately tied [to] a dilution clairitslikelihood of
confusion claim” (emphasis added). At no point in Applicant’'s Response beyond this, does Applicant argue or
support the bare conclusion that the fame allegation is not tied to the likelihood of confusion claim, and rather
focuses entirely on its completely illogical and baseless conclusion that it must be an attempt to plead dilution. As
such, Applicant’s unsupported (and unmentioned) asedftal the fame allegation is not tied to likelihood of
confusion should be ignored in its entirety.
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Applicant’s Response does not actuallgpend to Opposer’'s Motion regarding the
second “affirmative defense”, and rather skirte thsue that this is h@ defense at all and
should be stricken, delving instead intcnhan-responsive argument which should have been
raised earlier in a Motion for a More Definitetatement. As Applicant’'s entire argument
regarding the second “affirmative defense” is esponsive to the issue at hand — whether the
defense should be maintained or notshibuld be disregarded in its entirety.

Notwithstanding the above, it is clear — aatei in Opposer’s Motion to Strike — that
Opposer’s descriptions of the marks upon whicis opposition is based were adequate for
Applicant. Again, had Applicant found these dgstions to be so ill-defined that an answer
could not be provided, it could — and showldhave filed a Motion for a More Definite
Statement. Instead, Applicant &hg filed its Answerfully responding to ezh and every one of
Opposer’s allegations. Applicant only argues that Opposer’s clear deswipt the rights upon
which it intends to rgl, rather than a listop of specific federal gastration, might affect
Applicant’s opportunity to file compulsorycounterclaims. Applicant's Response at 4.
Applicant’s argument and claim of prejudide,, however, is not well taken, as compulsory
counterclaims need not necessarily be fieith the answer, but can be filed throughout a
proceeding if the grounds for such a counterclanm learned through discovery or otherwise.
TBMP § 313.04 (and cases cited therein). Additign&pplicant clearly ha the ability to file
permissive counterclaim§ee Fed. R. Civ. P. 13(b)cf. 37 C.F.R § 2.114(b)(2)(i)); TBMP §
313.05, but ultimately decided no counterclaim wasessary, and that the descriptions were not
so prejudicial that an Awer could not be filed.

Opposer’s clear descriptions of its rigimshe Notice of Opposition provided Applicant
with sufficient notice of the basfsr this opposition. To the extetitat Opposer tends to rely
on its extensive common law righta)y federal registratiorare irrelevant, and to the extent that
Opposer intends to rely on federal registraioApplicant is not prejudiced by Opposer’s
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descriptions. Rather, had Apgdint had raised any issue itdhaarlier — which it did not —
Opposer would have and should have had tight to amend its Notice of Opposition
accordingly prior to the filing ofApplicant’'s complete Answer.

C. Applicant is Mistaken that Merely Restating Denials Set Forth in the Answer
Constitute “Amplifications”.

Opposer agrees that an diiigation of a denial, while nioa proper affirmative defense,
is typically maintained by the Board as it prasdfuller notice for the denials. However, as
discussed (with support) in Opma%s Motion, an ampli€ation must includedditional facts to
support the defendant’s position, while a defense¢ #uds nothing to the denials and merely
restates them is considered redundant and shommukiricken. Applicant's Response, however,
again baldly asserts witlit any support whatsoever, that it$ethses are amplifications. At no
point does Applicant elucidate wah “additional facts” are lweg provided to Opposer, and
Opposer is left without any inklg as to what makes these defernmese than repetitions of the
denials put forth in the Answer. Merely statithat a defense is an “amplification” does not
make it so, and without any support or factual basis for thistesse Applicant’s affirmative
defenses must be stricken.

Conclusion

For the foregoing reasons, in addition hoge put forth in Opposer’'s Motion to Strike,
Opposer respectfully requests that Applicant’'s fisecond, third, and fifth affirmative defenses
as seen in the Answer be stricken.

ReED BULL GMBH

By:/Martin R. Greenstein/

Martin R. Greenstein

Leah Z. Halpert

MarielaP. Vidolova

TechMarka Law Corporation
4820HarwoodRoad,2ndFloor
SanJose CA 95124-5273
Tel:408-266-4700 Fax:408-850-1955
EMail: MRG@TechMark.com

Dated: February 26, 2013 Atteeys for Opposer Red Bull GmbH
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CERTIFICATE OF SERVICE

| hereby certify that a truand correct copy of the foregoif@PPOSER’S REPLY
BRIEF IN SUPPORT OF ITS MOTION TO STRIKE APPLICANT'S AFFIRMATIVE
DEFENSESIs being served on February 26, 2013, by deposit of same in the United States Mall,
first class postage prepaid, in an envelopédressed to Applicant's Counsel at their
Correspondent address given on the TARR webswith a courtesy copy via email to
cwcdocketing@roylance.cam

Casimir W. Cook I
Roylance, Abrams, Berdo & Goodman LLP
1300 19" Street NW, Suite 600

Washington, D.C. 20036
Leah Z. Halpert/

Leah Z. Halpert




