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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PartyGaming [A Limited, Opposition No. 91207899
Opposer, Mark: PARTY STAR POKER
V. Serial No.: 85/571,885

Yessenia Soffin, Filing Date: March 16, 2012

Applicant. Published: July 24,2012 |
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OPPOSER’S REPLY BRIEF IN SUPPORT OF ITS MOTION TO COMPEL
ADEQUATE RESPONSES TO DISCOVERY REQUESTS AND REQUST TO SUSPEND

Opposer, PartyGaming IA Limited (“Opposer”), moves the Board to issue an Order
compelling Applicant, Yessenia Soffin (“Applicant™) to respond fully to Opposer’s First Set of
Interrogatories and Opposer’s First Set of Requests for Production of Documents & Things, both
of which were served on Applicant on June 13, 2013. Opposer also requests that Applicant
provide deposition dates and provide contact information for both Applicant and for potential
witnesses identified in discovery and during initial disclosures so that depositions may be noticed
for the same.

Opposer’s efforts to meet and confer with counsel for Applicant continued after filing its
motion, again to no avail. Opposer’s counsel was able to schedule a discovery teleconference
with Applicant’s counsel. Golla Decl. 4. However, Applicant’s counsel did not answer his
phone for the conference and did not respond to follow up emails sent by Opposer’s counsel after

being stood up for the scheduled call. Id. at 4-6. Weeks later, Applicant’s counsel still has not



returned calls or emails asking why he didn’t participate in the scheduled call to meet and confer
about the motion to compel or to schedule another éall.

In its response, Applicant does not provide contact information for itself or its witnesses
and continues to fail to provide deposition dates. Applicant cannot subpoena the identified third
party witness(es) without this contact information. Furthermore, it appears that Applicant may
have moved and Opposer therefore cannot effectively notice Applicant’s deposition. While
Opposer noticed Applicant’s deposition for Applicant’s address of record, since Opposer could
not confirm with Applicant’s counsel whether the deposition can take place as noticed this
deposition did not take place.

In response to Opposer’s motion, Applicant merely indicates that no documents exist for
the various requests and offers to produce certain documents prior to trial. The fact that
Applicant served merely 6 pages of responsive documents and 23 pages of publicly available
downloads of Internet information when Applicant admits having used the mark demonstrates
Applicant’s failure to conduct an adequate investigation or to respond to discovery. In this
regard, Opposer requests that Applicant be compelled to respond to discovery, state the details
related to what was done to gather documents to determine no documents exist, and/or be
precluded from utilizing any documents which were not produced during discovery.

Applicant indicates in its response that it will provide a signed verification page to its
Interrogatory Responses sometime in the future. Opposer requests that this be compelled as it is
unclear when this will occur. In its response to the instant motion, Applicant continues its refusal
to provide sales data in response to Interrogatory No. 19. Sales data is discoverable and can be

designated confidential under the Protective Order.




In response to other requests, Applicant indicates that it will update its Interrogatory
answers prior to trial. That is unacceptable. The responses were originally due September 16,
2013. The items requested are clearly proper, including those requests that Applicant indicates it
will supplement, namely Document Request No. 38 and Interrogatory No. 25. Applicant has had
ample opportunity to collect and produce the requested information. Applicant does not contend
the information is not relevant or discoverable.

Accordingly, Opposer requests that Applicant be compelled to respond to discovery
within ten (10) days of the date of the Board’s Order, provide a signed verification page to its
Interrogatory Responses, provide contact information and possible deposition dates for third
party witnesses identified in Applicant’s Initial Disclosures or Interrogatory responses, and

provide possible deposition dates for Applicant along with Applicant’s current residence

information.
Respectfully submitted,
PARTYGAMING IA LIMITED
By its Attorneys,
1..\;' \
Date: <»ZO—-ZOH //\)wq

Scott MMston

Danielle I. Mattessich

Gregory Golla

MERCHANT & GOULD P.C.

80 South Eighth Street, Suite 3200
Minneapolis, MN 55402-2215
(612) 332-5300



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing OPPOSER’S REPLY BRIEF
IN SUPPORT OF ITS MOTION TO COMPEL ADEQUATE RESPONSES TO DISCOVERY
REQUESTS AND REQUST TO SUSPEND was served upon the following attorney for

Applicant by First Class Mail, postage prepaid, this [ day of May, 2014.

MATTHEW H SWYERS

THE TRADEMARK COMPANY

344 MAPLE AVENUE WEST, SUITE 151
VIENNA, VA 22180-5612

Gregory@bﬂé




DECLARATION OF GREGORY GOLLA

I, Gregory Golla, being warned that willful false statements and the like are
punishable by fine or imprisonment, or both, under 18 U.S.C. § 1001, declare that all
statements made of my own knowledge are true, and all statements made on information
and belief are believed to be true. The facts set forth herein are known personally to me
or are based on company records.

1. I am currently employed at Merchant & Gould P.C. (“hereinafter
“Merchant” or “my Company”), an intellectual property law firm with a principal place
of business located at 80 S. 8™ Street, Suite 3200, Minneapolis, MN 55412.

2. My job duties at Merchant include, ameng cther things, providing
trademark counseling to clients conducting business in a ‘&ide variety of industries,
drafting availability and infringement opinions, developing trademark protection and
enforcement strategies on a global basis, preparing and prosecuting trademark
applications for federal registration, managing appeals before the Trademark Trial and
Appeal Board, handling opposition and cancellation proceedings before the Trademark
Trial and Appeal Board, and negotiating agreements for settlement, coexistence and
licensing purposes in the U.S. and abroad.

3. With other attorneys at Merchant & Gould, I fef)resérlt Opposer in the
matter captioned PartyGaming IA Limited vé. Yessénia Soffin, '6pp§sition No.
91207899, currently pending before the Trédémark Trial and Appeal Board.

4, Opposer’s counsel was able to schedule a aiSCOVer}' tei.eéoriferencé with

Applicant’s counsel for Friday April 18, 2014.




5. Applicant’s counsel did not answer his phone for the conference and did
not respond to follow up emails sent by Opposer’s counsel. lAttached as Exhibit A-B are
a true and correct copies of emails from Gregory Golla to Matt Swyers. |

6. To date, the only response from Matt Swyers was the ﬁled responsive
pleading to the instant motion.

7. Applicant continues to fail to provide the requested supplementation of

discovery responses in response to Opposer’s requests.

Dated: é - 26‘2,(7 N




Gregory Golla

From: Gregory Golla <GGolla@merchantgould.com>

Sent: Friday, April 18, 2014 10:48 AM

To: Matthew H. Swyers

Cc: ‘ 13367.0017usta.active@ef.merchantgould.com; Scott W. Johnston; Sandra Lindemeier
Subject: RE: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Dear Matthew,

Scott and | called for the phone conference today and you were not in. Please advise if your client is available for the
noticed deposition. Please also advise regarding the contact information for your other witnesses as we have requested
numerous times and advise whether you will be providing full answers to discovery.

Gregory Golia

Shareholder

Merchant & Gould P.C.

3200 DS Center

80 South 8th Street
Minneapolis, MN 55402-2215
USA

Telephone (612) 371-5395
Fax (612) 332-8081
www.merchantgouid.com

GUARDIANS OF GREAT IDEAS

Atlanta | Denver | Knoxville | Madison | Minneapolis | New York | Seattie | Washington D.C.

Note: This e-mail message is confidential and may be privileged or otherwise protected by law. If you are not the intended recipient, please: {1) reply via e-mail to sender; (2)
destroy this communication entirely, including deletion of all associated text files from all individual and network storage devices; and {3) refrain from copying or disseminating
this communication by any means whatsoever. Thank you. .

From: Gregory Golla

Sent: Tuesday, April 15, 2014 3:21 PM

To: 'Matthew H. Swyers'

Cc: 13367.0017usta.active@ef.merchantgould.com; Scott W. Johnston; Sandra Lindemeier
Subject: RE: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Dear Matt:
| am available at 11:30 Eastern, 10:30 Central to discuss discovery issues and look forward to talking to you then.

However, we have been waiting for over a month for the discovery promised to be sent on March 14, 2014. Merchant &
Gould sent an email on March 14 and on March 28 regarding these deficient responses. | have been waiting for weeks
for a response to our request and have not even received deposition dates or addresses for your witnesses. You were
supposed to provide possible dates for depositions to us over a month ago. We feel we have to file the motion to
compel as it does not appear that this information will be provided soon. If you provide full answers to discovery with
all your client’s responsive documents, provide witness contact information, and provide deposition dates, we may
withdraw the motion.




Gregory Golla

Shareholder

Merchant & Gould P.C.

3200 IDS Center

80 South 8th Street
Minneapolis, MN 55402-2215
USA

Telephone (612) 371-5395
Fax (612) 332-9081
www.merchantgould.com

GUARDIANS OF GREAT IDEAS ~

Atlanta | Denver | Knoxville | Madison | Minneapolis | New York | Seattle | Washington D.C.

Note: This e-mail message is confidential and may be privileged or otherwise protected by law. If you are not the intended recipient, please: (1) reply via e-mail to sender; (2}
destroy this communication entirely, including deletion of all associated text files from all individual and network storage devices; and (3} refrain from copying or disseminating
this communication by any means whatsoever. Thank you.

From: Matthew H. Swyers [mailto:mswyers@thetrademarkcompany.com]

Sent: Monday, April 14, 2014 9:04 PM

To: Gregory Golla

Cc: 13367.0017usta.active@ef.merchantgould.com; Scott W. Johnston; Sandra Lindemeier
Subject: RE: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Gregory:
| apologize for my delayed response, Are you available at 10:00am EST or 11:30 EST on Friday?
Kindly let me know,

Thanks,

Matthew H. Swyers
The Trademark Company, PLLC
344 Maple Avenue West, PBM 151
Vienna, VA 22180 USA

Phone (800) 906-8626 x100
Facsimile (270) 477-4574

www. TheTrademarkCompany.com

“Secure Your Brand, Make Your Mark!”

Click Here to subscribe to our monthly Newsletters! Make sure to follow us for important tips and information relevant to
the protection of your trademarks as well as for promotions and contests involving our services.

i vau hiave



From: Gregory Golla [mailto:GGolla@merchantgould.com]

Sent: Monday, April 14, 2014 2:38 PM

To: mswyers@thetrademarkcompany.com

Cc: 13367.001 7usta.active@ef.merchantgould.com; Scott W. Johnston; Sandra Lindemeier
Subject: RE: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Dear Matthew,

I am following up regarding my email and voicemail to have a meet and confer. You have not responded to my
voicemail message, letter or email. Please let me know if you intend to do so or if we should simply file our motion to
compel.

Gregory Golla

Shareholder

Merchant & Gould P.C.

3200 1DS Center

80 South 8th Street
Minneapolis, MN 55402-2215
USA

Telephone {612) 371-5395
Fax (612) 332-3081
www.merchantgould.com

GUARDIANS OF GREAT IDEAS

Atlanta | Denver | Knoxville | Madison | Minneapolis | New York | Seattle | Washington D.C.

Note: This e-mail message is confidential and may be privileged or otherwise protected by law. If you are not the intended recipient, please: (1} reply via e-mail to sender; {2}
destroy this communication entirely, including deletion of all associated text files from all individual and network storage devices; and (3} refrain from copying or disseminating
this communication by any means whatsoever. Thank you.

From: Gregory Golla

Sent: Tuesday, April 08, 2014 2:11 PM

To: mswyers@thetrademarkcompany.com

Cc: '13367.0017usta.active@ef.merchantgould.com’; Scott W. Johnston; Sandra Lindemeier
Subject: FW: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Dear Matthew,
Further to my voicemail message and my attached letter, | wanted to have a meet and confer conference regarding
discovery. We will be forced to file a motion to compel if we cannot resolve these issues.

Gregory Golla

Shareholder

Merchant & Gould P.C.

3200 IDS Center

80 South 8th Street
Minneapolis, MN 55402-2215
USA




Telephone (612) 371-5395
Fax (612) 332-9081
www.merchantgould.com

GUARDIANS OF GREAT IDEAS

Atlanta | Denver | Knoxville | Madison | Minneapolis | New York | Seattle | Washington D.C.

Note: This e-mail message is confidential and may be privileged or otherwise protected by law. If you are not the intended recipient, please: (1) reply via e-mail to sender; (2)
destroy this communication entirely, including deletion of all associated text files from all individual and network storage devices; and (3) refrain from copying or disseminating
this communication by any means whatsoever. Thank you.

From: Gregory Golla [mailto:GGolla@merchantgould.com]

Sent: Friday, March 28, 2014 4:32 PM

To: mswyers@thetrademarkcompany.com

Cc: 13367.0017usta.active@ef.merchantgould.com; Scott W. Johnston; Sandra Lindemeier
Subject: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Dear Matthew,
Please find the enclosed letter.

Gregory Golla

Shareholder

Merchant & Gould P.C.

3200 IDS Center

80 South 8th Street
Minneapolis, MN 55402-2215
USA

Telephone (612) 371-5395
Fax (612) 332-9081
www.merchantgould.com

GUARDIANS OF GREAT IDEAS

Atlanta | Denver | Knoxville | Madison | Minneapolis | New York | Seattle | Washington D.C.

Note: This e-mail message is confidential and may be privileged or otherwise protected by law. If you are not the intended recipient, please: (1) reply via e-mail to sender; {2)
destroy this communication entirely, including deletion of all associated text files from all individual and network storage devices; and {3) refrain from copying or disseminating
this communication by any means whatsoever. Thank you.



Gregory Golla

From: Gregory Golla <GGolla@merchantgould.com>

Sent: Monday, April 21, 2014 2:27 PM

To: Matthew H. Swyers

Cc: 13367.0017usta.active@ef.merchantgould.com; Scott W. Johnston; Sandra Lindemeier
Subject: RE: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Dear Matthew,

| have sent repeated emails and left messages for you regarding discovery and the noticed deposition of Applicant. We
also filed a motion to compel discovery. We have noticed the deposition of the Applicant, but despite many attempts
to find out if the Applicant is available for deposition when noticed, you have not responded. You have also not
responded to repeated requests for contact information for Applicant’s identified witnesses and possible deposition
dates for these witnesses, It appears as though you are trying to prevent us from taking the deposition of

Applicant. This is unacceptable. As we will need to travel in order for the deposition to proceed as noticed, unless |
have an acceptable deposition date, place and time from you by Noon tomorrow April 22, 2014, we will assume that the
noticed deposition cannot and will not take place as noticed and we will notify the Board that you are still not
cooperating with discovery and seek appropriate sanctions.

Gregory Golla

Shareholder

Merchant & Gould P.C.

3200 IDS Center

80 South 8th Street
Minneapolis, MN 55402-2215
USA

Telephone (612) 371-5395
Fax (612) 332-9081
www.merchantgould.com

GUARDIANS OF GREAT IDEAS

Atlanta | Denver | Knoxville | Madison | Minneapolis | New York | Seattle | Washington D.C.

Note: This e-mail message is confidential and may be privileged or otherwise protected by law. If you are not the intended recipient, please: (1) reply via e-mail to sender; {2}
destroy this communication entirely, including deletion of all associated text files from all individual and network storage devices; and (3) refrain from copying or disseminating
this communication by any means whatsoever. Thank you,

From: Gregory Golla

Sent: Friday, April 18, 2014 10:48 AM
To: 'Matthew H. Swyers'

Cc: '13367.0017usta.active@ef.merchantgould.com’; Scott W. Johnston; Sandra Lindemeier
Subject: RE: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Dear Matthew,

Scott and | called for the phone conference today and you were not in. Please advise if your client is available for the
noticed deposition. Please also advise regarding the contact information for your other witnesses as we have requested
numerous times and advise whether you will be providing full answers to discovery.



Gregory Golla

Shareholder

Merchant & Gould P.C.

3200 IDS Center

80 South 8th Street
Minneapolis, MN 55402-2215
USA

Telephone (612) 371-5395
Fax (612) 332-9081
www.merchantgould.com

GUARDIANS OF GREAT IDEAS

Atlanta | Denver | Knoxville | Madison | Minneapolis | New York | Seattle | Washington D.C.

Note: This e-mail message is confidential and may be privileged or otherwise protected by law. If you are not the intended recipient, please: {1} reply via e-mail to sender; (2)
destroy this communication entirely, including deletion of all associated text files from all individual and network storage devices; and (3) refrain from copying or disseminating
this communication by any means whatsoever. Thank you.

From: Gregory Golla

Sent: Tuesday, April 15, 2014 3:21 PM

To: 'Matthew H. Swyers'

Cc: 13367.0017usta.active@ef.merchantgould.com; Scott W. Johnston; Sandra Lindemeier
Subject: RE: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Dear Matt:
| am available at 11:30 Eastern, 10:30 Central to discuss discovery issues and look forward to talking to you then.

However, we have been waiting for over a month for the discovery promised to be sent on March 14, 2014. Merchant &
Gould sent an email on March 14 and on March 28 regarding these deficient responses. | have been waiting for weeks
for a response to our request and have not even received deposition dates or addresses for your witnesses. You were
supposed to provide possible dates for depositions to us over a month ago. We feel we have to file the motion to
compel as it does not appear that this information will be provided soon. If you provide full answers to discovery with
all your client’s responsive documents, provide witness contact information, and provide deposition dates, we may
withdraw the motion.

Gregory Golla

Shareholder

Merchant & Gould P.C.

3200 1DS Center

80 South 8th Street
Minneapolis, MN 55402-2215
USA

Telephone (612) 371-5395
Fax (612) 332-9081
www.merchantgouid.com

GUARDIANS OF GREAT IDEAS

Atlanta | Denver | Knoxville | Madison | Minneapolis | New York | Seattle | Washington D.C.




Note: This e-mail message is confidential and may be privileged or otherwise protected by law. If you are not the intended recipient, please: (1) reply via e-mail to sender; (2)
destroy this communication entirely, including deletion of all associated text files from all individual and network storage devices; and {3} refrain from copying or disseminating
this communication by any means whatsoever. Thank you.

From: Matthew H. Swyers [mailto:mswyers@thetrademarkcompany.com]

Sent: Monday, April 14, 2014 9:04 PM

To: Gregory Golla

Cc: 13367.0017usta.active@ef.merchantgould.com; Scott W. Johnston; Sandra Lindemeier
Subject: RE: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Gregory:
| apologize for my delayed response. Are you available at 10:00am EST or 11:30 EST on Friday?
Kindly let me know,

Thanks,

Matthew H. Swyers
The Trademark Company, PLLC
344 Maple Avenue West, PBM 151
Vienna, VA 22180 USA

Phone (800) 906-8626 x100
Facsimile (270) 477-4574

www. TheTrademarkCompany.com

“Secure Your Brand, Make Your Mark!”

Click Here to subscribe to our monthly Newsletters! Make sure to follow us for important tips and information relevant to
the protection of your trademarks as well as for promotions and contests involving our services.

deserd aniid

From: Gregory Golla [mailto:GGolla@merchantgould.com]

Sent: Monday, April 14, 2014 2:38 PM

To: mswyers@thetrademarkcompany.com

Cc: 13367.0017usta.active@ef.merchantgould.com; Scott W. Johnston; Sandra Lindemeier
Subject: RE: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Dear Matthew,

| am following up regarding my email and voicemail to have a meet and confer. You have not responded to my
voicemail message, letter or email. Please let me know if you intend to do so or if we should simply file our motion to
compel.



Gregory Golla

Shareholder

Merchant & Gould P.C.

3200 IDS Center

80 South 8th Street
Minneapolis, MN 55402-2215
USA

Telephone (612) 371-5395
Fax (612) 332-9081
www.merchantgould.com

GUARDIANS OF GREAT IDEAS

Atlanta | Denver | Knoxville | Madison | Minneapolis | New York | Seattle | Washington D.C.

Note: This e-mail message is confidential and may be privileged or otherwise protected by law. If you are not the intended recipient, please: {1} reply via e-mail to sender; {2)
destroy this communication entirely, including deletion of all associated text files from all individual and network storage devices; and (3) refrain from copying or disseminating
this communication by any means whatsoever. Thank you. :

From: Gregory Golla
Sent: Tuesday, April 08, 2014 2:11 PM

To: mswyers@thetrademarkcompany.com

Cc: '13367.0017usta.active@ef.merchantgould.com'; Scott W. Johnston; Sandra Lindemeier
Subject: FW: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Dear Matthew,
Further to my voicemail message and my attached letter, | wanted to have a meet and confer conference regarding
discovery. We will be forced to file a motion to compel if we cannot resolve these issues.

Gregory Golla

Shareholder

Merchant & Gould P.C.

3200 IDS Center

80 South 8th Street
Minneapolis, MN 55402-2215
USA

Telephone {612) 371-5395
Fax (612) 332-9081
www.merchantgould.com

GUARDIANS OF GREAT IDEAS

Atlanta | Denver | Knoxville | Madison | Minneapolis | New York | Seattle | Washington D.C.

Note: This e-mail message is confidential and may be privileged or otherwise protected by law. If you are not the intended recipient, please: {1} reply via e-mail to sender; (2}
destroy this communication entirely, including deletion of all associated text files from all individual and network storage devices; and (3) refrain from copying or disseminating
this communication by any means whatsoever. Thank you.

From: Gregory Golla [mailto:GGolla@merchantgould.com]
Sent: Friday, March 28, 2014 4:32 PM
To: mswyers@thetrademarkcompany.com




Cc: 13367.0017usta.active@ef.merchantgould.com; Scott W. Johnston; Sandra Lindemeier
Subject: PartyGaming vs. Soffin - PARTY STAR POKER Opposition

Dear Matthew,
Please find the enclosed letter.

Gregory Golla

Shareholder

Merchant & Gould P.C.

3200 IDS Center

80 South 8th Street
Minneapolis, MN 55402-2215
USA

Telephone (612) 371-5395
Fax (612) 332-9081
www.merchantgould.com

GUARDIANS OF GREAT IDEAS

Atlanta | Denver | Knoxville | Madison | Minneapolis | New York | Seattle | Washington D.C.

Note: This e-mail message is confidential and may be privileged or otherwise protected by law. If you are not the intended recipient, please: (1) reply via e-mail to sender; (2)
destroy this communication entirely, including deletion of all associated text files from all individual and network storage devices; and (3) refrain from copying or disseminating
this communication by any means whatsoever. Thank you.



