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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Application Serial No.: 85/597,114 

Published in the Official Gazette on August 28, 2012 
 
 

MYBODY, L.L.C. 

Opposer, 

vs. 

ERIC LUCAS  
 

Applicant. 

 
 

 
Opposition No.:  91206915 

 
QRRQUGTÓU"REPLY TO 
CRRNKECPVÓU"
MEMORANDUM IN 
QRRQUKVKQP"VQ"QRRQUGTÓU"
MOTION TO COMPEL 
DISCOVERY 

 
 

  
  

Pursuant to Rule 2.120 of the Trademark Rules of Practice and Rules 33 and 37 of the 

Federal Rules of Civil Procedure, Opposer, MyBody L.L.C., hereby replies to CrrnkecpvÓu"

Ogoqtcpfwo" kp" Qrrqukvkqp" vq" QrrqugtÓu" Oqvkqp" vq" Eqorgn" Fkueqxgt{" cpf" kp" Uwrrqtv" qh"

CrrnkecpvÓu"Tgswguv"vq"Gzvgpf"vjg"Fkueqxgt{"Period dated October 31, 2013. 

Crrnkecpv"jcu" hckngf" vq" tgurqpf" vq"QrrqugtÓu" Kpvgttqicvqtkgu"cpf"Fqewogpv"Tgswguvu 

and the Board should enter an order compelling Applicant to do so.  Counsel for Opposer has 

made repeated good faith efforts to resolve the issues with Applicant, but such efforts have 

been unsuccessful. 

I. TGRN[" VQ" OGOQTCPFWO" KP" QRRQUKVKQP" VQ" QRRQUGTÓU" OQVKQP" VQ"

COMPEL DISCOVERY. 

A.  OpposerÓu"Kpvgttqicvqtkgu"Were Proper and Should Have Been Answered Promptly.    

CrrnkecpvÓu"cuugtvkqp"vjcv"Qrrqugt"gzceeded the maximum number of permissible interrogatories is 

incorrect. Pursuant to Trademark Rule 2.120(d), the rule applicable to this proceeding, the total 

number of interrogatories which a party may serve upon another party pursuant to Rule 33 of the 

Federal Rules of Civil Procedure shall not exceed seventy-five (75), including subparts. 37 C.F.R. § 

2.120(d)(1); Kellogg Co. v. Nugget Distribs. Coop. of Am., Inc., 16 USPQ2d 1468 (TTAB 1990). In 

CrrnkecpvÓu"Cpuygt" vq"QrrqugtÓu" Kpvgttqicvqtkgu."fcvgf"Octej"18, 2013, Applicant objected to the 

inclusion of a twenty-sixth (26th ) interrogatory and refused to answer. Similarly, Applicant refused 
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vq"tgurqpf"vq"QrrqugtÓu"Ugeqpf"Ugv"qh"Kpvgttqicvqtkgu"vq"Crrnkecpv. dated June 5, 2013, which totaled 

four (4) additional interrogatories. Taken together, Opposer sent thirty (30) interrogatories to 

Applicant, well-under the aforementioned limit of seventy-five (75). Applicant makes no claim that 

the interrogatories represented a substantial burden, nor that the discrete subparts, in aggregate, 

exceeded the seventy-five (75) interrogatory limit; the objection turns solely upon CrrnkecpvÓu failure 

to apply the correct rule. Applicant should have fully responded to each set of interrogatories in a 

timely manner.  The unanswered interrogatories are critical to this dispute because those 

interrogatories are simply seeking to discover vjg"CrrnkecpvÓu"fcvg"qh"hktuv"wug"kp"eqoogteg0 

Assuming, arguendo, that Applicant was correct about the number of permitted 

interrogatories (it is clear that they are not), that party must, within the time for and instead of serving 

answers and specific objections to the interrogatories, serve a general objection on the ground of their 

excessive number. 37 C.F.R. § 2.120(d). A party should not answer what is considers to be the first 

seventy-five (75) and object to the rest as excessive. Here, Applicant answered the first twenty-five 

(25) interrogatories while refusing to respond to interrogatories twenty-six (26) through thirty (30). 

Applicant is mistaken as to the number of permissible interrogatories. Applicant failed to object in an 

appropriate fashion, and the Motion to Compel should be granted. 

B. Opposer Made a Good Faith Effort to Resolve the Discovery Dispute with Applicant.  

Opposer sought to resolve the discovery disputes on numerous occasions before seeking TTAB 

intervention. Kp" vjg" CrrnkecpvÓu" Ogoqtcpfwo" kp" Qrrqukvkqp" vq" QrrqugtÓu" Oqvkqp" vq" Eqorgn."

Applicant again fails to provide the applicable rule with respect to the sufficiency of QrrqugtÓu"iqqf"

faith efforts. The pertinent section for this proceeding, Code of Federal Regulations 37, states:  

A motion to compel initial disclosures, expert testimony disclosure, or discovery 
must be supported by a written statement from the moving party that such party or the 
attorney therefor has made a good faith effort, by conference or correspondence, to 
resolve with the other party or the attorney therefor the issues presented in the motion 
but the parties were unable to resolve their differences. 
 

59" E0H0T0" ¸" 40342*g+*3+0" Kp" QrrqugtÓu" Oqvkqp" vq" Eqorgn." fcvgf" Qevqdgt" 33." 4235." Qrrqugt 

substantially complied with the requirements by providing a written statement which detailed a good 

faith effort to work with Applicant. That same motion provided a summary of the correspondence 

between the parties, identified the unsettled issues, detailed the efforts undertaken by Opposer to 

coax timely responses from Applicant, and stated explicitly that Opposer had acted in good faith. The 

plain language of 37 C.F.R. §2.120 requires that the motion to compel be accompanied by a written 

statement by the moving party that they made a good faith effort, by conference or correspondence, 

to resolve with the other party the issues presented in the motion.  Opposer has acted in good faith by 
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gzvgpfkpi" fkueqxgt{" vq" ceeqooqfcvg"CrrnkecpvÓu" eqwpugn" cpf"ocmkpi" tgrgcvgf." qhvgp" wpcpuygtgf"

requests to address the discovery disputes.  Opposer has herewith submitted a separate statement 

supplementing the previous statement of Opposer outlined above. 

Applicant, on the other hand, has failed to adequately answer both sets qh" QrrqugtÓu"

interrogatories and appears to delay responding to five simple foundational interrogatories as a means 

to drag out the discovery for settlement leverage. Each side should make a good faith effort to satisfy 

the discovery requests of the other party. Sentrol, Inc. v. Sentex Sys., Inc. 231 U.S.P.Q. 666 (TTAB 

1986). They should attempt, in good faith, to resolve their differences without board intervention. If 

an opponent proves uncooperative in discovery or fails to fully answer interrogatories, after making a 

good faith effort, it is appropriate for movant to ask the Board to compel. MacMillan Bloedel, Ltd. v. 

Arrow-M Corp., 203 U.S.P.Q. 952 (TTAB 1979). Applicant has caused undue delay by failing to 

respond to OpposerÓu informal communications. On September 20, 2013, after leaving a phone 

message, Opposer corresponded with counsel for Applicant seeking to discuss the status of responses 

to the unanswered First Requests and the Second Requests. With deadlines approaching, multiple 

past extensions, and no response from Applicant, Opposer sent another email on October 9, 2013, 

which reiterated the need to complete discovery. Later on October 9, 2013, Applicant in a responsive 

email claimed that the September 9, 2013 email had not been received and agreed to address 

OppougtÓu"eqpegtpu"d{" vjg"gpf"qh" vjcv day. Eqpvtct{" vq"CrrnkecpvÓu"rtqokug" vq" tgurqpf."Applicant 

again neglected to answer and Opposer was forced to compel discovery by motion on October 11, 

2013. The pervasive lack of communication by Applicant made any resolution by and between the 

parties impossible. As such, the Motion to Compel should be granted. 

C. QrrqugtÓu"Rgfcevgf" Fkueqxgt{" Fkf" Pqv" Korgfg" CrrnkecpvÓu" Fgrqukvkqp" Uejgfwng0 

The claim that Applicant was hindered in scheduling depositions by QrrqugtÓs redacted discovery 

production is wholly without merit and is pqv" tgngxcpv" vq"QrrqugtÓu"oqvkqp" vq" eqorgn" cpuygtu" vq"

QrrqugtÓu" kpvgttqicvqtkgu. From February 22, 2013 to October 31, 2013, while the parties were 

attempting to schedule depositions by email (see, e.g., the emails attached as Exhibits 6 and 7 of 

CrrnkecpvÓu" Fgenctcvkqp" kp" Qrrqukvkqp" qh" QrrqugtÓu" Oqvkqp" vq" Eqorgn+." Applicant did not once 

indicate concerns about the redactions or any corresponding impact upon requested depositions. 

While Applicant neglected vq" tgurqpf" vq" ocp{" qh" QrrqugtÓs communications, Applicant had 

numerous opportunities to raise the issue. Applicant did not do so until the Memorandum in 

Qrrqukvkqp" vq"QrrqugtÓu"Oqvkqp" vq"Eqorgn." fcvgf"Qevqdgt" 53." 4235. It is unreasonable that, after 

nearly nine months, Applicant intends to raise this argument now.  
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 It is not clear why Applicant is raising this issue in his memorandum on the Motion to 

Compel issue as it is not germane to the issue of whether Applicant should be compelled to respond 

vq"QrrqugtÓu" kpvgttqicvqtkgu.  Ip"cp{"gxgpv." vjg"QrrqugtÓu Motion to Compel is proper so that the 

parties may proceed without further delay. 

II. CONCLUSION 

Hqt" vjg" tgcuqpu"uvcvgf"cdqxg."Qrrqugt" tgurgevhwnn{" tgswguvu" vjcv" vjg"Dqctf"itcpv"QrrqugtÓu"

Motion to Compel and orders Crrnkecpv"vq"cpuygt"QrrqugtÓu"Hktuv"Tgswguvu"cpf"QrrqugtÓu"Ugeqpf"

Requests within twenty (20) fc{u" htqo" vjg" ocknkpi" fcvg" qh" vjg" DqctfÓu" twnkpi" qp" vjg" oqvkqp0""

Qrrqugt" cnuq" tgurgevhwnn{" tgswguvu" vjcv" vjg"Dqctf" itcpv"QrrqugtÓu"oqvkqp" hqt" cp" gzvgpukqp" qh" vjg 

discovery period for the limited purpose of allowing Opposer (and not Applicant) time to review 

CrrnkecpvÓu" fkueqxgt{" tgurqpugu" cu" qtfgtgf" d{" vjg" Dqctf." cpf" vq" rwtuwg" hqnnqy-up discovery if 

necessary.  Opposer requests that the extension run from the date qh"ugtxkeg"qh"CrrnkecpvÓu"fkueqxgt{"

responses as ordered by the Board, and that the discovery period be otherwise closed.  Opposer 

requests that the testimony period be re-set to follow close of discovery.  

 

 
Respectfully submitted,  
 
Attorneys for MyBody, LLC 
 
 

Dated:  November 13, 2013.  By:   
Michael D. Hool 
HOOL LAW GROUP, PLC 
2398 East Camelback Road, Suite 1020 
Phoenix, Arizona 85016 
(602) 852-5580 
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Written Statement in Support of a Discovery Motion (37 CFR 2.120(e)) 

  
The attorney for the moving party, by this written statement, confirms that a good faith 

effort has been made, by telephone conference, correspondence and otherwise, to resolve with 
the attorne{" hqt" vjg" qrrqpgpv" vjg" kuuwgu" rtgugpvgf" kp" vjg" ceeqorcp{kpi"QrrqugtÓu"Oqvkqp" vq"
Compel and Motion to Extend Discovery and Trial Dates but has been unable to reach 
agreement. 
 The attorney also confirms that if issues raised in the motion are subsequently resolved 
by agreement between the parties, the Board will be promptly informed in writing and, if issues 
remain, will also be informed of those issues in the motion which still require adjudication. 
 

 
Respectfully submitted,  
 
Attorneys for MyBody, LLC 
 
 

Dated:  November 13, 2013.  By:   
Michael D. Hool 
HOOL LAW GROUP, PLC 
2398 East Camelback Road, Suite 1020 
Phoenix, Arizona 85016 
(602) 852-5580 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on this 13th day of November, 2013, a true and correct copy 

qh"QrrqugtÓu Tgrn{"vq"CrrnkecpvÓu"Ogoqtcpfwo"kp"Qrrqukvkqp"vq"QrrqugtÓu"Oqvkqp"vq"Eqorgn"

and  Written Statement in Support of a Discovery Motion was deposited with the United States 

Postal Service, as first class mail, postage prepaid to: 

Damon L. Ward 
Ward Law Group 
301 Fourth Avenue S 
378 Grain Exchange Bldg 
Minneapolis, MN 55415-1015 
 

   
   
  By:   

 Heidi Abdul 
 Paralegal 

 
 
 
 
 
 


