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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Application Serial No.: 85171899

Mark: THE ELEVATION GROUP
International Class: 41

Applicant: Finish Strong Ventures, Inc.

Published in Official Gazzette: April 3, 2012

ELEVATION MANAGEMENT, LLC, X
Opposer,
Opposition No. 91206251
FINISH STRONG VENTURES, INC,,
Finish Strong. :
X

FINISH STRONG’S BRIEF IN OPPOSITION TO
OPPOSER’S MOTION FOR SUMMARY JUDGMENT

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, and T.B.M.P. §528,
Applicant, Finish Strong Ventures, Inc. (“Finish Strong”), hereby submits its responsive brief
(this “Response™) in opposition to the Motion for Summary Judgment (“Motion”) filed by
Opposer, Elevation Management, LL.C (“Opposer”).

I INTRODUCTION AND SUMMARY OF ARGUMENT

Opposer’s Motion fails to establish a right to judgment as a matter of law on the merits of
its Opposition, and thus the Trademark Trial and Appeal Board (the “Board”) must deny the
Motion. Opposer makes two separate legal arguments, but completely fails to connect them
logically or legally. Opposer first argues the black letter rule that a use-based application must
reflect actual use of the subject mark in commerce as of the application filing date. Opposer next
argues that Finish Strong’s specimen of use, submitted together with its Application, was legally

flawed and thus when filed did not actually evidence Finish Strong’s use of its subject mark THE
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ELEVATION GROUP (the “Mark™) in connection with the services designated as of the
Application filing date. Opposer then simply concludes from the “fact” that the specimen was
flawed that Finish Strong, as a matter of law, cannot prove it was actually using the Mark in
connection with its designated services as of the date of the Application.

But as the Board must almost instantly recognize, this simply does not make logical or
legal sense. Finish Strong’s specimen is but one example of use that Finish Strong might have
used to prove that it was making use of its mark as of the date of the Application. The legal
adequacy or inadequacy of that one particular specimen proves nothing with respect to the issue
that Opposer, by its Motion, has framed as the issue to be determined by the Board — whether
Finish Strong was actually using its mark as of the Application filing date. There is simply no
logical or legal connection between the quality or qualification of one piece of evidence of a
disputed fact on the one hand, and the existence of additional evidence for that disputed fact on
the other hand. But Opposer nevertheless does not even attempt to argue, or introduce a single
piece of additional evidence to demonstrate that Finish Strong was not actually making use of its
mark as of November 8, 2010. Opposer rests on its assertion that the specimen was flawed.

As sworn to unequivocally in the Declaration of Finish Strong’s president, Michael
Dillard (“Dillard Decl.”), submitted herewith in support of this Response, Finish Strong began
using its mark, THE ELEVATION GROUP (the “Mark™) in connection with services designated
in the Application that were offered, provided, and/or advertised on a “beta” website made
available to subscribing members of the public on or before October 22, 2010, more than two
weeks prior to filing the Application. See Dillard Decl. at §5. This mirrors the facts set forth in
Finish Strong’s statement of use in the Application ~ Finish Strong was using the Mark in

commerce as of claimed first use date of October 22, 2010. Opposer has not alleged that Finish



Strong sought to defraud the PTO through submission of an improper or inadequate specimen, or
a false statement of use. And Finish Strong was obviously not required to submit all of its
evidence of use in connection with the Application, just a single specimen — which specimen the
PTO examining attorney accepted. Finish Strong may choose not to rely at all upon its originally
filed specimen to defend this Opposition proceeding, but that is of no moment. Indeed, whether
Finish Strong will ultimately prevail in this case by proving use is irrelevant to this Motion — the
only relevant question is whether Opposer has proven that no triable issues of fact exist with
respect to Finish Strong’s actual use of its Mark as of the filing date, not the viability of the
specimen as evidence. Opposer seeks to prove a negative by conflating the alleged legal
insufficiency of Finish Strong’s specimen of use with Finish Strong’s ability to introduce further
evidence of such use. Such an insupportable conclusion, however, cannot form the basis for
awarding judgment in favor of the party advancing that conclusion.

Indeed, given the fairly obvious logical flaw in Opposer’s argument, one might question
Opposer’s motive for bringing the Motion at all. Interestingly, Opposer filed this Motion on
April 23, 2013, six days prior to the due date for Finish Strong’s responses to Opposer’s
discovery requests. A number of these requests actually seek documents or information
regarding Finish Strong’s use, and first use of its Mark in commerce. Had Opposer waited to
receive Finish Strong’s responses,’ Opposer would have had the benefit of first analyzing any
evidence presented by those responses in its Motion — if it determined at that point to file the
Motion at all. But had Opposer waited to file the Motion, since Finish Strong had served its
discovery requests before Opposer served its requests, Opposer would have been first obligated

to answer Finish Strong’s requests before receiving Finish Strong’s responses — responses which

! Finish Strong had not prepared its responses to Opposer’s requests as of the date this Motion was filed,
and given the stay has not yet done so. ‘



could have dramatically informed Opposer’s determination of how to proceed in this matter.
Opposer instead chose to file this Motion prior to responding to Finish Strong’s discovery, and
the resulting stay has now, at least temporarily, extinguished their obligation to respond to Finish
Strong’s discovery. All in all, Finish Strong submits that it was far cheaper and easier for
Opposer to prepare and file a fatally flawed Motion — and receive the benefit of the Board’s stay
upon filing — than it would have been to digest Finish Strong’s responses and prepare responses
to Finish Strong’s discovery. As a result of Opposer’s tactical decision, however, the Board is
compelled to intercede in this matter to rule on an essentially frivolous Motion. The Motion
should simply be denied.

IL. FACTUAL SUMMARY

Applicant Finish Strong is an Internet marketing and education services company based
in Austin, Texas. Finish Strong designs, produces and conducts educational web-based
seminars, or webinars, and provides other related educational services online to people interested
in finance, investing, and the financial industry.

In or about 2010, Finish Strong first became interested in using the designation and
“d/b/a” business name “The Elevation Group” in connection with its online services. Finish
Strong purchased the domain name theelevationgroup.net, and later, in March, 2011, purchased
and registered the additional domain name theelevationgroup.com. Dillard Decl. § 3.

The idea behind The Elevation Group was, and is to conduct webinars, and host and
provide other educational services to persons interested in the financial industry and investing, in
particular with respect to the financial and investing tactics and strategies used by successful,
wealthy individuals. In order to do so, Finish Strong constructed and introduced a website,

accessed on the Internet at www.theelevationgroup.net, to host, promote, advertise, and provide



the webinars and services. Dillard Decl. 4. Initially, Finish Strong “beta tested” its website to
gauge public interest. That beta test of the The Elevation Group website was launched on the
Internet and made available on or before October 22, 2010 to those members of the public who
had subscribed prior to a cut-off date to access the site. Dillard Decl. 9 5-7; Exhs. A, B.

On November 8, 2010, Finish Strong filed the Application to register THE ELEVATION
GROUP as a trademark in International Class 42 for web-based educational services. As of that
filing date, the website was fully operational and accessible. Dillard Decl. § 11. Accordingly,
since the Mark THE ELEVATION GROUP was in use in commerce on and in connection with
the beta website as of filing date, Finish Strong filed its Application as a use-based application.
Id. Finish Strong’s then counsel accessed the website and printed a screen shot showing use of
the Mark on the website, and submitted it with the Application as a specimen of use together
with a statement of use attesting to the fact that Finish Strong had been using the Mark in
commerce in connection with its web-based services since at least October 22, 2010. Dillard
Decl. §12.2

As originally filed, the Application recited that Finish Strong’s designated services in
connection with the Mark were to be “International Class 41: Web-based subscription
educational services in the areas of financial strategies and techniques utilized by high net worth
individuals.” Dillard Decl. § 13.* In or about August, 2011, the PTO requested that Finish
Strong amend its Application, including by changing its designation of services, as a condition to
registration. In or about February, 2012, Finish Strong amended its designation of services to

seek registration for a more specifically defined set of educational services. The PTO did not,

® A copy of the original Application as filed on November 8, 2010, and the specimen of use filed
therewith, are each attached as exhibits — B and C, respectively — to the Declaration of Rochelle D. Alpert (“Alpert
Decl.”), submitted by Opposer in support of its Motion.

® See Alpert Decl. Exh. B.



however, at any time request that Finish Strong provide a new specimen of use to accompany the
re-stated services designation. On or about February 19, 2012, the PTO notified Finish Strong
that its Application had been approved for publication on the Principal Register. Dillard Decl. §
14.}

Although the website has changed since its inception as the original beta-test site in
October, 2010, and additional sites have been created and are online, Finish Strong has continued
to use its THE ELEVATION GROUP Mark on, and in connection with subscription based
educational services offered, promoted, provided, and/or advertised on websites located at

www.theelevationgroup.com, www.theelevationgroup.net, and www.mikedillard.com. Dillard

Decl. § 15.
Ii. ARGUMENT

As stated above, Opposer has not met its burden to show that no material issues of fact
exist with respect to Finish Strong’s use of its Mark in connection with its services as of the
filing date of the Application. Opposer cannot establish that the alleged insufficiency of Finish
Strong’s specimen dictates the conclusion that Finish Strong is unable, or should be held to be
unable as a matter of law, to adduce factual evidence to otherwise prove its use. Such a
conclusion is completely illogical, and unfounded.

A, Summary Judgment Standard

Summary judgment may be granted by the Board in an Opposition proceeding only
where the pleadings, all applicable discovery, and evidence presented by affidavits if any
demonstrate that there is no remaining genuine issue as to any material fact, and the party
seeking summary judgment is otherwise entitled to judgment as a matter of law. See, Trademark

Trial and Appeal Board Manual of Procedure (“TBMP”) §528.01; Celotex Corp. v. Catrett, 477

* The current designation in the Application is correctly recited in Opposer’s Motion, see Motion at p. 2.



U.S. 317 (1986). Thus, if more evidence than is presented in the motion for summary judgment
would not alter the conclusion that a moving party is entitled to prevail as a matter of law,
summary judgment may be granted to avoid an unnecessary trial. E.g., Pure Gold Inc. v. Syntex
(U.S.A.), Inc., 739 F.2d 624 (Fed. Cir. 1984).

Stated most succinctly, Opposer’s burden is to show, by a standard of proof greater than a
preponderance of the evidence, that there is no evidence to support the nonmoving party’s case.
See, Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1984). Should Opposer meet this burden,
Finish Strong must then proffer countering evidence to establish that a genuine factual dispute
for trial remains. E.g., Octocom Systems Inc. v. Houston Computer Services Inc., 918 F.2d 937
(Fed. Cir. 1990). Essentially, Opposer must make a showing that would by itself support
summary judgment in the absence of any competent evidence to the contrary proffered by Finish
Strong. See, 11 James WM. Moore, Moore’s Federal Practice (“Moore’s”) §56.13[4] at p. 56-
180 (Matthew Bender 3™ Ed. 2008).

B. Opposer’s Motion Fails To Meet Its Burden Of Showing That No Triable
Issues Of Fact Exist To Support Finish Strong’s Use Of Its Mark

Under the accepted standards for summary judgment, Opposer cannot and does not meet
its initial burden. As described above, Opposer bases its entitlement to summary judgment on
the merits of its Opposition, not a technical defect with Finish Strong’s specimen. That is,
Opposer asserts that the Board should rule as a matter of law that Finish Strong cannot prove it
was using its mark in connection with the services designated in the Application as of November
8, 2010, the Application filing date. As Opposer emphasizes, it is black letter law that an
applicant must be using its applied-for mark in commerce in connection with the designated
goods or services on or before the application date in order to support a used-based application.

Motion, p. 6; see, e.g., 37 C.F.R. §2.34(a)(1). Finish Strong does not dispute this point of law.



Opposer’s only argument in support of its contention that Finish Strong was not actually
using its mark, however, is that Finish Strong’s specimen was improper — Opposer asserts that
“Finish Strong’s own specimen of use fails to demonstrate Finish Strong’s offering of the
applied-for services as of November 8, 2010.” Motion, p. 6. Indeed, Opposer goes to great
lengths to establish that Finish Strong’s specimen was, and is not legally sufficient to establish
the requisite use for a use-based application. Opposer argues that “advertising a service, without
performance of a service, will not support registration,” that a service mark specimen “must
show the applied-for designation actually used ... in a manner that would be perceived by
potential purchasers as identifying the Finish Strong’s services ...,” and that a “specimen must
show a direct association between the services and the mark sought to be registered.” Motion,
pp. 6-7 (citations and emphases omitted). Even assuming arguendo that these points of law are
well taken, however, they do not in any way establish or require a finding that Finish Strong
wasn’t actually using its mark on November 8, 2010, or that no evidence of such use exists or
might be probative. At best, these arguments only suggest that the PTO may have mistakenly
accepted a flawed, or inadequate specimen of use.

As the Federal Circuit has held, a used-based application may be considered void if the
applied-for mark was not in use as a mark in commerce at the time of filing. See, Aycock
Engineering Inc. v. Airflite, Inc., 560 F.3d 1350 (Fed. Cir. 2009). But that is Opposer’s burden
to actually establish, by competent evidence, on this Motion. No circuit court, or any other court
has held that a legally insufficient specimen of use submitted with an application itself
establishes as a matter of law, or is even itself probative evidence that the applied-for mark was

not in use. Yet Opposer has introduced no evidence, other than the specimen, that Finish Strong



was not using its mark as of the Application filing date, or for that matter as of Finish Strong’s
stated first use date of October 22, 2010.

Opposer fails to acknowledge in its Motion that an actual use applicant is only required to
submit one specimen of its mark per class together with a sworn statement of use stating that as
of the Application date, the mark is in use in commerce. See, 15 U.S.C. §1051(d); 37 C.F.R.
§2.88(e); In re Campbell, 33 U.S.P.Q. 1055 (Comm’r Pat. & Trademarks 1993). Such an
applicant is not required to proffer all of its evidence of use. And the PTO examining attorney
receiving the application is not required to conduct an investigation into the veracity of the
statement of use, or as to whether the specimen submitted represents actual use as of the filing
date. Rather, as stated in the Trademark Manual of Examining Procedure, “[t]he examining
attorney must examine the specimens to confirm that they show use of the subject matter as a
mark on or in connection with the goods/services identified in the statement of use.” TMEP,
§1109.09(b) at p. 477 (7™ Ed. West 2011).

In the case of the Application, this is exactly what happened: Finish Strong submitted the
Application with one specimen together with a sworn statement of use attesting that the Mark
had been in use in connection with the designated services since October 22, 2010.>  See Dillard
Decl. at 9§ 11-12. The examining attorney accepted the specimen and statement of use, and the
Application was ultimately published for opposition. Whether Finish Strong submitted a
specimen that may or may not have been flawed has nothing to do with whether Finish Strong

can now prove, or could have proved at the time of filing that it was actually using the Mark.

> As noted in the Factual Summary above, section II, Finish Strong’s original designation of services as of
the original filing date of the Application, November 8, 2010, was substantially smaller and more general, listing the
designated services as “Web-based subscription educational services in the areas of financial strategies and
techniques utilized by high net-worth individuals.” During prosecution and in response to an office action, Finish
Strong changed its designation of services to the current, longer description cited by Opposer (see, e.g., Motion at p.
2). Dillard Decl. at § 13-14. Note that Opposer’s second statement of “Undisputed Material Facts,” which
describes Finish Strong as having originally filed the Application in connection with the longer designation, is
therefore factually incorrect.



The issue of whether Finish Strong was actually using its Mark, and whether Finish Strong can
introduce facts to prove its use, has never been raised until this Motion. But Finish Strong’s
specimen was certainly not submitted to the PTO in response to any heightened requirement that
Finish Strong definitively prove its use in order to avoid summary judgment. There is no reason
to logically conclude from Finish Strong’s specimen that no additional evidence of Finish
Strong’s use of its Mark exists.

In short, Opposer has failed — by quite a large measure — to meet its burden of showing a
right to judgment in this case sufficient to shift the burden of persuasion to Finish Strong. See,
Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1984). Opposer has not even attempted to draw a
logical connection between an allegedly deficient specimen of use and Finish Strong’s ability to
adduce additional facts which might nevertheless prove such use. And applicable PTO rules and
procedures governing the submission of specimens of use themselves clearly demonstrate that
Finish Strong was not required to definitively prove use by some evidentiary standard — so as to
avoid summary judgment, for example — but was required only to provide one specimen as an
example of the use sworn to in the statement of use given in the Application. See, e.g., In re
Campbell, 33 U.S.P.Q. 1055. In terms of proving Finish Strong’s actual use, for purposes of
Opposer’s Motion and this Response, the specimen is essentially irrelevant. Accordingly, the
Board’s analysis should end here — since Opposer has failed to meet its burden, the Motion
should simply be denied.

C. If Opposer Has Satisfied Its Initial Burden, Genuine Issues Of Material Fact
Regarding Finish Strong’s Use Of Its Mark Prevent Summary Judgment

If a summary judgment movant does satisfy its burden of showing that no evidence
supporting the non-movant’s position exists, and that it is otherwise entitled to judgment on the

merits, the burden then shifts to the non-movant to introduce evidence apart from allegations or
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denials in its pleadings to establish the existence of material issues of fact preventing summary
judgment. See, Moore’s §56.13[4] at p. 56-180. Specifically, a non-moving party may oppose
summary judgment by introducing documentary evidence and testimony via sworn declaration or
affidavit. Id. So long as the declaration or affidavit attests to facts, and not merely conclusory
denials or assertions, such a statement should be accepted as competent evidence of material
facts precluding summary judgment. See, Allen v. Coughlin, 64 F.3d 77, 80 (2d Cir. 1995).

As stated above, Michael Dillard, Finish Strong’s president, has submitted a declaration
which not only details Finish Strong’s adoption of its THE ELEVATION GROUP Mark and
Finish Strong’s use of that Mark prior to, and as of the Application filing date, but also
introduces and authenticates documents corroborating his sworn statements in this regard.
Specifically, Mr. Dillard’s sworn testimony is that Finish Strong registered the domain name
“theelevationgroup.net” on or about March, 2010 (and about 1 year later registered
“theelevationgroup.com”). Finish Strong next developed its web site, and as of October 22, 2010

had launched a “priva’ce”6

beta test version of the site prominently featuring the Mark in
connection with the services offered, promoted, provided, and advertised on the beta site.
Dillard Decl. 99 3 - 5. This beta site continued, and was up and available as of, and after the
Application filing date, November 8, 2010. Dillard Decl. 9 11 - 12. Moreover, Mr. Dillard’s
Declaration also authenticates documents — specifically, correspondence and screen shots of
pages from the beta website launch in October, 2010 — which corroborate Mr. Dillard’s

testimony that as of October 22, 2010, Finish Strong was using the Mark in commerce in

connection with services designated in the Application. See, Exhs A and B to Dillard Decl.

¢ In this context, “private” means a fairly large, but controlled group made up of members of the public (as
opposed to Finish Strong employees, for example) that signs up online prior to the website’s launch to access the
beta version of the site during the beta test period. See, Dillard Decl. § 5.

11



Accordingly, assuming the Board were to determine that Opposer’s Motion satisfies its
burden of establishing a right to judgment on the merits — an assumption that, as detailed above,
Finish Strong does not believe is justified under any circumstances — Finish Strong has met its
corresponding burden of providing competent evidence showing that at a minimum, material
issues of fact regarding Finish Strong’s use of its Mark as of the Application filing date and as of
its stated first use date exist justifying trial. Indeed, the only issue left to be resolved is how
much weight the Board should choose to give to Mr. Dillard’s testimony and the proffered
documentary evidence. That is, the only remaining issue is whether the Board chooses to believe
Mr. Dillard and his proffered evidence, which is ultimately, and essentially a question of Mr.
Dillard’s credibility.

Issues of credibility, however, are issues which should not be determined on summary
judgment. E.g., Poller v. Columbia Broadcasting System, Inc., 368 U.S. 464, 467-468 (1962).
“The task of evaluating a witness's credibility is normally for the fact-finder, not for a court on
summary judgment.” Anvik Corp. v. Nikon Precision, Inc.,2013 U.S. App. LEXIS 5700 *13.
“At the summary judgment stage the judge’s function is not himself to weigh the evidence and
determine the truth of the matter but to determine whether there is a genuine issue for trial.”
Anderson v. Liberty Lobby, Inc., 477 US 242, 250 (1986).

Thus, the Board here is compelled to rule that Finish Strong has met its burden of
establishing that material issues of fact exist, thereby precluding the granting of summary
judgment. Particularly in this case, where Opposer’s evidentiary showing consists solely of
Finish Strong’s allegedly insufficient specimen of use, Finish Strong’s proffer of evidence
should be considered substantial evidence that disputed, material facts for trial unequivocally

exist. See, 11 Moore’s §56.13[4], at p. 56-180.
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IV. CONCLUSION
For all of the reasons set forth in this Response above, and in the accompanying Dillard
Declaration made in support of this Response, Finish Strong respectfully requests that Opposer’s

Motion be denied, and that the Opposition be ordered to proceed to trial on the merits.

Dated: Scarsdale, New York
June 11, 2013

Robert B. Golden  “_J
Jeffrey M. Rollings
Lackenbach Siegel Building
One Chase Road

Scarsdale, New York 10583
(914) 723-4300

(914) 723-4301 fax
Attorneys for Finish Strong
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CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the enclosed FINISH STRONG’S BRIEF IN
OPPOSITION TO OPPOSER’S MOTION FOR SUMMARY JUDGMENT and
DECLARATION OF MICHAEL DILLARD IN SUPPORT OF FINISH STRONG’S
OPPOSITION TO OPPOSER’S MOTION FOR SUMMARY JUDGMENT were served on
Opposer on June 11, 2013, via U.S. 1% Class Mail, addressed to counsel for Opposer as follows:

Rochelle D. Alpert, Esq.
Morgan, Lewis & Bockius LLP
One Market, Spear Street Tower

San Francisco, CA 94105

Jordana S. Rubel, Esq.
Mogan, Lewis & Bockius LP
1111 Pennsylvania Avenue, NW
Washington, DC 20004

Dated: Scarsdale, New York
June 11, 2013

Nicole Saraco
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Application Serial No.: 85171899
Mark: THE ELEVATION GROUP
International Class: 41
Applicant: Finish Strong Ventures, Inc.
Published in Official Gazzeite: April 3, 2012

X
ELEVATION MANAGEMENT, LLC, :
Opposer,

Oppeositien No. 91206251

FINISH STRONG VENTURES, INC,,
Applicant. :

X

DECLARATION OF MICHAEL DILLARD IN SUPPORT OF FINISH STRONG’S
OPPOSITION TO OPPOSER’S MOTION FOR SUMMARY JUDGMENT

I, Michael Dillard, hereby declare as follows:

1. I am the president of Applicant, Finish Strong Ventures, Inc. (“Finish Strong” or
“we” or “our”). I have directed, or have been directly involved in all aspects of Finish Strong’s
business activities at all times relevant to this matter. I have personal knowledge of the matters
set forth in this declaration, including the exhibits attached hereto, and I could testify to such
matters if called upon as a witness.

2. Finish Strong is an Internet marketing and education services company based in
Austin, Texas. Finish Strong designs, produces and conducts educational web-based seminars,
or webinars, and provides other related educational services online to people interested in

finance, investing, and the financial industry.

Macintosh HD:Users:mike:Library:Containers:com.apple.mail:Data:Library:Mail Downloads:Declaration of M Dillard-1.doc



3. In or about 2010, Finish Strong first became interested in using the designation
and *“d/b/a” business name “The Elevation Group” in connection with its online educational
services. In order to do so, we purchased the domain name theelevationgroup.net on or about
March, 2010, and later, in or about March, 2011, purchased the additional domain name
theelevationgroup.com.

4. The idea behind The Elevation Group was, and is to conduct webinars, and host
and provide other educational services to persons interested in the financial industry, investing,
or starting a home business. The published content in particular is focused on the financial and
investing tactics and strategies used by successful, wealthy individuals. In order to do so, we
constructed and introduced a website, accessed at the time on the Internet at
www.theelevationgroup.net, to host, promote, advertise, and provide the webinars and services.

5. Initially, we “beta tested” the website to gauge public interest. That beta test of
The Elevation Group website was launched and operational on the Internet and made available
on or before October 22, 2010 to those members of the public who had subscribed prior to a cut-
off date to access the site.

6. Attached hereto as Exhibit A is a true and correct copy of an “email blast” — an
email announcement sent to a group of recipients — announcing on October 21, 2010 to the beta
test subscribers to our The Elevation Group website that the official launch of the website was
coming the following day, on October 22, 2010 at 8:00 pm, Central Standard Time.

7. The following day, on October 22, 2010, at 8:00 pm, Central Standard Time, the
beta-test launch of our website commenced exactly as planned and announced.

8. Attached hereto as Exhibit B are true and correct copies of three (3) additional

screen captures from our The Elevation Group website as those screens appeared in 2010. The



first screen shows a page on which we advertised the prices for subscription memberships to The
Elevation Group. This screen shows our prominent use of our THE ELEVATION GROUP
trademark on the website, here both in two separate logo forms and in plain text. This web page
was viewable by subscribers to the beta test as of October 22, 2010.

9. The second screen of Exhibit B shows a web page from the website, posted
approximately two weeks after the beta test, which describes the success of the initial beta test,
announces a second 24- hour “bug fix” beta test available for an additional fee, and also
announces the public launch date (as opposed to the beta test) for the site. This screen again
shows prominent use of THE ELEVATION GROUP on the website, in both logo form and in
plain text.

10.  The third screen of Exhibit B is a notice window from the website as it appeared
in October, 2010, which allowed visitors to the site who missed the beta test subscription period
to provide us with information so we could contact them with information about the subsequent
“official” public launch of the site. Again, our mark THE ELEVATION GROUP appeared
prominently on this page, which was posted and available as of October 22, 2010, in both logo
and plain texi form.

11.  OnNovember 8, 2010, Finish Strong filed an application to register THE
ELEVATION GROUP as a trademark for web-based educational services. As of that filing date,
the Elevation Group website was still online and operational. Since we were using our Mark
THE ELEVATION GROUP on and in connection with the beta test website as of filing date,
Finish Strong filed its Application as a “use-based” application.

12, Our attorney at the time accessed the website to print a screen shot, which I

believed showed use of the Mark on a page from the website, and submitted the screen shot to



the U.S. Patent and Trademark Office (“PTO™) with the Application as a “specimen of use”
together with my statement of use attesting to the fact that Finish Strong had been using THE
ELEVATION GROUP in commerce in connection with its web-based services since at least
October 22, 2010.

13.  Asoriginally filed, our application stated that the services Finish Strong was
designating in connection with the Mark were to be “International Class 41: Web-based
subscription educational services in the areas of financial strategies and techniques utilized by
high net worth individuals.” In or about August, 2011, however, the PTO requested that Finish
Strong amend the application, including by changing its designation of services, as a condition to
registration.

14.  In or about February, 2012, Finish Strong amended its designation of services to
seek registration for a more specifically defined set of educational services. The PTO did not,
however, at any time request that we provide a new specimen of use to accompany our re-stated
services designation. On or about February 19, 2012, the PTO notified us that our application
had been approved for publication on the Principal Register.

15.  Although the website has changed since its inception as the original beta-test site
in October, 2010, and additional sites have been created and are online, Finish Strong has
continued to use its THE ELEVATION GROUP Mark on, and in connection with subscription
based educational services offered, promoted, provided, and/or advertised on websites located at

www.theelevationgroup.com, www.theelevationgroup.net, and www.mikedillard.com.

I declare under penalty of perjury that the foregoing is true and correct.

Dated this 11% day of June, 2013:



Michael Dillard



EXHIBIT A



Taking You Inside The Secret “Black-Box”
Investment Strategies Of The Rich...

The Elevation Group Launches In Less Than 24 Hours...
Here's What You Need To Know!

Well Mike, we're just 24 hours away from the private beta-launch of The Elevation Group and you're on the private invite
list, so let me fill you in on what's happening...

The world premier will take place at www.TheElevationGroup.net/launch at exactly 8:00 PM CST tomorrow night.

As of this month, our generation's economic Super Bowl has entered the 3rd quarter, and the stakes couidn't be
higher...

The winners will become wealthier than ever, and the losers wili lose all they have...

And whether you know it or not Mike... Whether you like it or not... You're in the game, and the money you've worked
for you entire life is on the table and up for grabs. (Literally).

The good news is that 'm on your team, and | don't lose.
Three years ago | recognized what was about to take place, and started positioning my assets accordingly.

| tried to tell my friends about the financial train-wreck headed our way, (and I'm referring to some extremely smart
entrepreneurs), but they simply tilted their heads and looked at me like | had lost my mind.

All 1 ever got in return was some stupid line like, “I'm refusing to participate in the recession...”

Well guess what...

Two years later, they've lost 30% of their money, while 'm up 118%...

So here's the deal...

This isn't over... Not by a long shot. But you can turn adversity into opportunity of a life-time ** IF ** you know how.

Tomorrow night at 8:00 PM CST marks the official launch of The Elevation Group, and I'm going to reveal a 90-minute
presentation that will change the way you see money, and the world forever.

As one of the exclusive invitee's, you're going to be given a 6,000-year-old road map, and a 7-step formula that will
allow you to see and predict the future event's that will be taking place here within the next 6-36 months.

This information will provide you with an opportunity to protect what you have, and change the financial destiny of your
family for generations to come.

This is it Mike.
The clock is ticking and time is of the essence...

Join me tomorrow night as | show you exactly what's going to happen with our economy, how I've positioned myself to
benefit, and how you can do the same...

Head to www.TheElevationGroup.net/launch and hit the refresh button on vour browser at exactly 8:00 CST PM,

Make sure you have a pen and paper handy, because you WILL want {o take notes...

Sincerely.




- Mike Dillard

Neither this email communication nor content posied (o the website TheElevationGroup.net is intended 1o provide personul financial advice. Before undertaking
any setion ribed in this letter, financial or otherwise. you should discuss your options with a qualified zdvisor--accountant; financial planner, attornoy, ‘priest,
RS suditor, Tim Geithner.../Also, othing published in:this letter constitutes‘encourageiment to avoid or evadetax obligations in:your home couniry.
Furthermore; you should understand {hal TheElevationGroup.net miy in some instances réceive financial compinsanon for products and/or services which'are

mentioned in the lefer, and in other vases. TheElevationGroup.net receives no compensation, The needs of the community come first; and the presenceior lackof

)

f 1al compensation io no way affectsthe recommendations made in this leter.

This message was sent from Mike Dillard to mike@mikedillard.net. It was sent from: The Elevation Group, 300 W %Cﬁﬁta{:%
6th St., Austin, TX 78701, US. You can modify/update your subscription via the link below. - il

2 To be removed click here




EXHIBIT B



Join The Blevaticn Group X

1 WantTo Be A Member 0f The Elevation Group!

THE ELEVATION GROUP®

YES! Mike Count Me In!

12 Month Snnuat Bambershp Save 60343} Honthly Membership Save 30685

YesT il v l'andvemw“f‘rw W-srld&xu)mm«ndmmfkm‘m

" o i 3 0 - 857,00
weyrment of ooy HACEIN- 5457 3t undestand foday, and Fesi ssmumqsomsasmuasv
et B raceieing 3 marssve 0% diseount off e n;nwnatmmbm unserstand $hal fim geting an
secoml prce Yk, v e sioama price today,
s s, and that 1 can canced R smbmat

S
,A"} Monthly Membership Save 3034}

.. Yeslialike to zave 36% and join The Elovation Group as a monthiy
™ member & 1 £67-06 - 56 today. end ther 857.00 every 30
gays a6 long as 1 ramain & member. { undsrstand thatim gating an
exclysive 30% discount off the normat price today, and that can
eancel atanytimet
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e Last Call For Elevation Group Beta-Testers!
f%ﬁ?ﬁ%%“ EVG Will Re-Open This Thursday For 24 Hours Only!

The Elevation Group Will Open In:

e gt pthers 38y ~
Hay Friend, great news... 5‘“’ what /

As you know, we had an exiremely successful beta-launch of The Elevation
Group two weeks 3g0.

WWhile there was one major bug that pravented about 20% of new members
from receiving their activation link, we were able to provide access {0 everyone
fhrough a manual work-around.

And once everyone had a chance to login, the positive feedbackin the
Member's area EXPLODED! in fact, this project and content has received more
praise than anything else I've ever dons, including Magnetic Sponsoring!

S0 here's the deal..

After bug-hunting for fwo weeks we believe we've fixed the activation link
probliem as of vesterday, After running more than 80 {est orders, the success
rate iz at 100%.

Wonhoo! ¢ But.. The only way to know for sure is 1o test it again in the real
world, which is GREAT news forvou..

S0 this Thursday, we'll be re-opening the doors 1o EYG one final ime for 24
hours, to test our bug fiv st voww TheElevationGroup.net f vou werent able to
jointwo weeks ago, DOIT NOW.

i8ihv? Because the nextiime EVG will open is during the public launch in
December, and the price is going to increase quite a bil.

Dwiring the test on Thursday, 1l still be honoring the discounted prices of
$67/M0 or 8497 for the entire year.

MEXT MONTH during the launch, the price is increasing quite a bil...
There will be 2 8287 Registration Fee, then 597%lo, or $997 for the year.

But if you join on Thursday, vou can LOCK-N the special $67H0 or 5487
annual price.

and yes, you will still receive the 30 Day, No-Questions-4sked Guarantee, so « Prev] Next »

make sure you join on Thursday, sven if it's justio give it a test-drive.

Your digcount links and the video will be posted at
www. TheElevationGroup.net Thursday moming!

Ifyouve had technica! difficutties placing vour order or accessing your membership, please contact suppod
and we'll make sure you're taken care of Already a member? Login,

If vou have already submifted an email or ticket, there is no need to submit another. Thank you!
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L
ELEVATION

ROUP RN

Sorry, Registration for The Elevation Group Beta-Test Has Closed!
To stay informed about our official launch enter your information below...

if vouve had technical difficullies placing your order or accessing your membership, p!ﬁace contact suppord
and we'll make sure you're taken care of Already a member? Login

i vou have already submitted an emall orticket, there is no need to submit another. Thank youl
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