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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Fon Wireless Limited Cancellation No: 91206144
Opposer,
MOTION FOR JUDGMENT FOR
v. OPPOSER'’S FAILURE TO PROVE
CASE
Fonality, Inc.,
Applicant.

Pursuant to 37 C.F.R. §2.132(a), Applicant Fonality, Inc., (“Applicant”), by and though
counsel, hereby moves for dismissal, with prejudice, of Opposition No. 91206144, on the
grounds that Opposer Fon Wireless Limited (“Opposer”) has failed to prosecute this matter. The
time for Opposer to take testimony has expired and Opposer has not taken any testimony or
offered any other evidence in this proceeding.

FACTS

By order of the Board, dated July 18, 2012, the Board set the schedule of dates for the
case. Applicant timely filed its Answer on August 27, 2012. The order states that Opposer’s
testimony period closed on June 23, 2013.

Opposer has not submitted any evidence or testimony. The only evidence introduced by
Opposer are printouts of three registrations and self-serving internet printouts.

As of the filing of this motion, Opposer’s counsel has made no further communications
with Applicant’s counsel since filing the Notice of Opposition on July 18, 2012,

ARGUMENT

Opposer initiated this opposition on July 18, 2012, and yet has taken no responsibility to

resolve this matter or move it forward pursuant to the trial schedule. See Polyjohn Enterprises

Corp. v. 1-800-Toilets, Inc., 61 U.S.P.Q.2d 1860 (T.T.A.B. 2002) (granting respondent’s motion
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to dismiss under Trademark Rule 2.132(a) where petitioner failed to offer any testimony during
its testimony period).

In the instant matter, Opposer failed to submit any testimony or other evidence during its
testimony period which closed on June 23, 2013. As stated by the Board, *“[d]ismissal of a
proceeding is appropriate under Trademark Rule 2.132(a) where the plaintiff’s time for taking
testimony has expired and the plaintiff has not taken any testimony or offered any evidence.”
Procyon Pharm., Inc. v. Provyon Biopharma, Inc., 61 U.S.P.Q.2d 1542, 1544 (T.T.A.B. 2001)
(citing Hewlett-Packard, Co. v. Olympus Corp., 931 F.2d 1551 (Fed. Cir. 1991)).

Accordingly, Applicant respectfully submits that the Board should grant Applicant’s
Motion for Judgment for Opposer’s Failure to Prove Case, with prejudice, under 37 C.F.R.

§2.132(a).
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CONCLUSION

Therefore, in view of the failure of Opposcr to take any testimony. offer any evidence in

this procecding, or take any steps to resolve or move this matter forward. Applicant hereby

requests that the Board dismiss this opposition proceeding with prejudice, pursuant to 37 C.I'.R.

§2.132(a).

DATED: Junc 24, 2013

CERTIFICATE OF SERVICE

[ hereby certify that this
MOTION FOR JUDGMENT is being
deposited with the United States Postal
Service with sufficient postage as first
class mail on Junc 24, 2013 in an
envelope addressed to the listed

| correspondent for the Application:

Opposer’s Counsel

Al R, Latifi

Tucker & Latifi LLP

160 East 84th Street, Suite Sk
New York. New York, 10028

Respectfully submitted,

Brian R. Celecman
Attorney for Opposer
3130 Porter Drive
Palo Alto CA 94304

Eileen Welply MLU‘LU“PLH—
J

A3165-1042/LEGAL26919261 )

Page 3 of 3



