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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 85447381 In re Application Serial No. 85452544
For the Mark: BELIEVE IN AMERICA For the Mark: BELIEVE IN AMERICA
Filed: October 14, 2011 Filed: October 20, 2011
Published for Opposition: March 6, 2012 Published for Opposition:March 6, 2012

ROMNEY FOR PRESIDENT, INC.,

Opposer,

v.

CHRIS ARMES,

Applicant.

Opposition No. 91205910

OPPOSER ROMNEY FOR PRESIDENT, INC.’S
MOTION FOR SANCTIONS AND JUDGMENT

COMES NOW Opposer Romney for President, Inc. (“RFP”), by and through undersigned

counsel, and respectfully moves the Trademark Trial and Appeal Board (the “Board”) — pursuant to

TBMP § 527.01(a) & 37 C.F.R. § 2.120(g) — to sanction Applicant Chris Armes (“Armes”) and to

enter a final judgment sustaining the opposition and refusing the trademark applications. Armes has

willfully and completely failed to comply with the Board’s April 25, 2013 Order requiring him to

provide initial disclosures and responses to Requests for Documents, Interrogatories and Requests

for Admissions.

In support of this Motion, RFP states the following, which embodies RFP’s brief in support

of this Motion pursuant to 37 C.F.R. § 2.127(a):

1. Armes filed two Section 1(b) trademark applications in October 2011 for BELIEVE

IN AMERICA, Serial Nos. 85447381 and 85452544 (the “Applications”). RFP timely filed on July

3, 2012 a Notice of Opposition against both Applications. The grounds for the opposition are more
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fully set forth in the Notice of Opposition and include Section 2(a) false suggestion of a connection,

Section 2(d) likelihood of confusion, lack of bona fide intent under Section 1(b), and that the

applied-for mark is merely informational, ornamental or descriptive, or fails to function as a mark

under Sections 1, 2, 3 and 45 of the Lanham Act.

2. On July 3, 2012, the Board issued a notice to the parties that included a trial order

setting,inter alia, the deadlines for the discovery conference and disclosures in this proceeding (the

“Scheduling Order”).

3. Under the Scheduling Order, each party was required to provide the other with its

initial disclosures on or before October 11, 2012.

4. RFP provided its initial disclosures to Armes via email and United States Mail,

postage prepaid, on October 11, 2012.

5. Armes did not provide initial disclosures.

6. On February 4, 2013, RFP served discovery requests (Requests for Admissions,

Interrogatories, and Document Requests) on Armes. Copies of those requests are attached as

Exhibit A, Exhibit B andExhibit C .

7. On February 12, 2013, after good faith efforts to obtain Armes’ initial disclosures and

to resolve the issue, RFP filed a motion to compel initial disclosures, which also referenced the

outstanding discovery requests. Armes did not file a brief in response.

8. On April 25, 2013, the Board granted RFP’s motion as conceded. The Board wrote:

“Accordingly, applicant [Armes] has until THIRTY DAYS from the mailing date of this order [April

25, 2013] to serve on opposer its initial disclosures, as well as its response to opposer’s Requests for

Documents, Interrogatories and Requests for Admissions, failingwhich the Board will entertain a

motion for sanctions, as appropriate.”
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9. More than thirty (30) days have elapsed since April 25, 2013. To date, Armes hasnot

provided any initial disclosures. Similarly, Armes hasnot provided any responses to RFP’s

Requests for Admissions, Interrogatories and Requests for Documents. In addition, since the April

25, 2013 Order, Armes hasnot sought any extensions of time, and he hasnot had any

communications with undersigned counsel. Accordingly, Armes is in violation of the Board’s April

25, 2013 Order, the Board’s Scheduling Order and the Board’s rules concerning discovery.

10. Pursuant to TBMP § 527.01(a) and 37 C.F.R. § 2.120(g), the Board is entitled to enter

appropriate sanctions for Armes’ disobedience. Among other appropriate sanctions, the Board may

enter judgment against the disobedient party, strike all or part of thepleadings of the disobedient

party, refuse to allow the disobedient party to support or oppose designated claims or defenses, or

prohibit the disobedient party from introducing designated matters in evidence.

11. Here, there is a strong showing of willful evasion of the Board’s April 25, 2013

Order, Scheduling Order, and discovery rules. Armes has failed tocomply with rules requiring

discovery responses, the Scheduling Order, and the very specific April 25, 2013 Order requiring him

to provide discovery, and he has committed his violations without anyreason or explanation. Armes

has provided utterly no initial disclosures and no discovery responses, despite having been provided

ample time to do so. Indeed, the Board,sua sponte, even provided Armes extra time to respond to

the Interrogatories, Requests for Admissions and Document Requests, as his responses would have

been due on March 11, 2013, but the Board’s Order gave him until April 25, 2013 to respond.

Armes, however, has refused to pay any attention to the Board’s Orders or rules, and he has not

provided any type of discovery responses.

12. Armes’ refusal to comply with the Board’s Orders and rules has impeded discovery

and harmed RFP’s efforts to learn or confirm information possessedsolely by Armes and relevant to
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the claims at issue. Now, discovery is almost over; under the Board’sApril 25, 2013 Order,

discovery is scheduled to close on June 26, 2013.

13. With respect to the requests for admission (Exhibit A), they are deemed admitted

automatically pursuant to TBMP § 527.01(d). Accordingly, the opposition and RFP’s claims have

been tacitly conceded. The following has been admitted by Armes, among other things:

a. Armes lived in Massachusetts between 2003 and 2007 (when Mitt Romney

served as the 70th Governor of Massachusetts), and before filing his Applications, Armes

both read Governor Romney’s book which was re-released asNo Apology: Believe in

America and watched Governor Romney’s April 11, 2011 video entitledBelieve in America

announcing the exploration of a run for the presidency in the 2012 election. Exhibit A,

Admissions 23-25 & 28.

b. The phrase BELIEVE IN AMERICA has been widely associated with

Governor Romney’s 2012 presidential campaign –i.e. with RFP. Exhibit A, Admission 22.

c. RFP used, and had the right to use, the BELIEVE IN AMERICA mark in

connection with particular products, such as t-shirts, hats and wristbands, and as a campaign

slogan, before the filing dates for Armes’ Applications. Exhibit A, Admissions 7-19 & 33.

d. RFP used the BELIEVE IN AMERICA mark in commerce and in connection

with goods similar to the goods listed in Armes’ Applications prior to the earliest filing date

for the Applications. Exhibit A, Admission 18.

e. RFP’s use of the BELIEVE IN AMERICA mark prior to the earliest filing

date for the Applications was nationwide. Exhibit A, Admission 40.

f. RFP’s BELIEVE IN AMERICA mark, as used by RFP, is famous, distinct

and has acquired secondary meaning. Exhibit A, Admissions 30-32.
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g. Armes knew of RFP’s prior use and right to use the BELIEVE IN AMERICA

mark at the time Armes filed his Applications and falsely signed statements to the contrary in

his Applications. Exhibit A, Admissions 1-19, 29 & 33.

h. Armes’ representations in the Applications that he believed “noother person,

firm, corporation, or association has the right to use the marks in commerce, either in

identical form therefor or in such near resemblance thereto as to be likely, when used on or in

connection with the goods/services of such other person, to causeconfusion, or to cause

mistake, or to deceive” was not true. Exhibit A, Admissions 1-6.

i. Armes’ BELIEVE IN AMERICA mark in the Applications has no material

differences with RFP’s BELIEVE IN AMERICA mark. Exhibit A, Admission 42.

j. Armes does not intend to use the BELIEVE IN AMERICA mark as a source

indicator. Exhibit A, Admission 20.

k. Armes has not taken any act in furtherance of selling his claimed products

under the BELIEVE IN AMERICA mark since the 2012 presidential election. Exhibit A,

Admission 21.

l. Armes has not used the BELIEVE IN AMERICA mark in any commercial

manner. Exhibit A, Requests 36-39.

m. Armes has not been authorized to use the BELIEVE IN AMERICA markby

RFP or Governor Romney. Exhibit A, Requests 43-44.

14. Therefore, among other things, (i) the mark in Armes’ Applications is likely to be

confused with RFP’s previously used BELIEVE IN AMERICA mark, (ii) Armes lacked, and lacks, a

bona fide intention to use BELIEVE IN AMERICA as a mark, and (iii) Armes’ mark in the

Applications falsely suggests a connection with RFP. RFP’s claims in the opposition should be
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sustained.

15. In light of Armes’ willful violation of the Board’s April 25, 2013 Order, the

Scheduling Order and Board rules, judgment should be entered against Armes and the Applications.

RFP’s opposition to the Applications should be sustained, and the Applications should be refused.

WHEREFORE , Opposer RFP respectfully prays that the Board:

1. Enter an order sanctioning Applicant in the form of a Judgment sustaining the

Opposition and refusing the Applications;

2. Grant RFP such other relief as the Board deems appropriate in thecircumstances.

This is the 6th day of June, 2013.

/CharlesFMarshall/
Charles F. Marshall
N.C. State Bar No. 23297

/DavidWSar/
David W. Sar
N.C. State Bar No. 23533

BROOKS, PIERCE, MCLENDON,
HUMPHREY & LEONARD, L.L.P.
Post Office Box 26000
Greensboro, NC 27420-6000
Telephone: (336) 373-8850
Fax: (336) 232-9075
Email: cmarshall@brookspierce.com
Email: dsar@brookspierce.com

Attorney(s) for Opposer
Romney for President, Inc.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and complete copy of the (foregoing) document

entitled OPPOSER ROMNEY FOR PRESIDENT, INC.’S MOTION FOR SANCTIONS AND

JUDGMENT (with exhibits) has been served on counsel for Applicant Chris Armes, by mailing said

copy on this date, via First Class Mail, postage prepaid, and by email, to:

Christopher J. Hussin
Boardman & Clark LLP
P.O. Box 927
Madison, WI 53701-0927
chussin@boardmanclark.com

Attorney for Applicant

This is the 6th day of June, 2013.

/DavidWSar/
Charles F. Marshall
N.C. State Bar No. 23297
David W. Sar
N.C. State Bar No. 23533
BROOKS, PIERCE, MCLENDON,
HUMPHREY & LEONARD, L.L.P.
Post Office Box 26000
Greensboro, NC 27420-6000
Telephone: (336) 373-8850
Fax: (336) 232-9075
Email: cmarshall@brookspierce.com
Email: dsar@brookspierce.com

Attorney(s) for Opposer
Romney for President, Inc.
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EXHIBIT B
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