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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BEAU L. TARDY,
Opposer,
Opp. No. 91205896
V.

WILD BRAIN ENTERTAINMENT, INC.

Applicant.

APPLICANT'S MOTION TO COMPEL DISCOVERY

Applicant, Wild Brain Entertainment, Inc., moves pursuant to Trademark Rule 2.120(e)
for an order compelling Opposer, Beau L. Tardy, to produce documents and thingsaasaer
interrogatories relating to his claimed past use of the mark “DIZZY” ahdrdbpics. Wild
Brain has made a good faith effort to resolve this discovery dispute with Oppodbe patties

have been unable to resolve their difference. Thus, Board intervention unfortunatelyeid.ne

BACKGROUND
Wild Brain is a subsidiary of BX Media Ltd., an awaravinning entertainment company
and one of the world's foremost producers of animation. Wild Brain (definedidhénelude
DHX) develops television, motion pictures, shimtm programming, commercial content, and
consumer produst and its slate of developed programming includes the critically acclaimed
children’s television series INSPECTOR GADGET (U.S. Reg. No. 1968662); TEBBIES

(U.S. Reg. No. 2333899); YO GABBA GABBA (U.S. Reg. No. 3978391); and others.



In 2010, Wild Bran (as part of a larger partnershggvelopeda new animated children’s
program entitled “UMIGO.” UMIGO ("yoU Make It GO") is a unique and innovative
transmedia experience for children ages two through eight that provides children with
opportunities to learn basic principles of mathematics through-ictiidted learning and play.
UMIGO also encouragechildren to develop and refine their abilities to think creatively, invent,
and work collaboratively.These educational and developmental goalsraeade to help early
learnersobtain skills thapreparehem for school and remain on grade level.

One of the animated characters that Wild Brain developed for the UMIGO world is
“Dizzy”—a tall, blue creature who is always concocting challenges fosdiinand his
counterpart “Bit,” a silent, Zehke, methodical mathwiz. Working together the two friends
solve problems, have adventures, and help to impart basic math skills to young children.

In January 2012, Wild Brain filed applications to register the nbd@ZY for a wide
range of goods, anticipating thet “Dizzy” character would be welleceived and spawn sales of
show+elated merchandise. The application at issue in this opposition (Seri@56@9929
specifically seeks to protect the mark in conimecwith use on goods in Class 9, including
“downloadable computer games,” “motion picture films,” ammte®recorded... [DVDs],”
among others. Such goods are of the sort a media company will commonly market and produce
once an animated program has bedabdished. Cf., e.g.,U.S. Reg. Nos. 3951067, 3951068,
3951069, 3951070, 3998373, 4002621 (various registrations covering ancillary goods for YO
GABBA GABBA, all of which were filed based on an intent to use before the first “slob@
Gabba!” television lsow evenaired);see also Blair Corp. v. Fassinge@008 WL 4674607, *%b6

(TTAB 2008) (finding that applicant had ona fideintent to use her mark wher&ér plan



[was] to first sell her series of books, and the literary character MALLORY VAERLAIR,
followed by the marketing of the associated products identified in her appiigatsee also
Spin Master, Ltd. v. Zobmondo Entertainment, LZZ3 F. Supp.2d 1052, 1861.13 (C.D. Cal.
2011) (finding no intent to deceive as to intent to use in a castudlly similar”’ toBlair).

Opposer initiated this Opposition in July 2012, claiming he had standing based on use of
the DIZZY mark by “Dizzy Worldwide Corp.” (of which he wasipposediythe princi@l) for
similar goods and services for “over ten years,” and expressing a condecortheion would
likely arise if Wild Brain usedts mark for the specified goodsSeeD.I. 1. In its Answer, Wild
Brain, among other actions, denied that Opposer had standdeg the pleaded facts, pointing
out that DizzyWorldwide Corp. was a londefunct company.SeeD.l. 4. In September 2012,
Opposer filed an application to register DIZZY in his own name in an effort to figt&imling
problem. SeeSerial No. 85741800. In that application (which was filed under Section 1(a)),
Opposer claimed that he had used the DIZZY mark since December 1996 for goods trat mirr
many of those Wild Brain seeks to cover, and he attached a specimen (from 2012) to support tha
“use.” See id.He alsorepresentedh his applicatiorthat he was not aware of any party having
superior rights to his to use the DIZZY mark in commerce for the covered gBedsd.

The following month, Opposer amended his Notice of Opposition and asserted an
additional ground for standirgnamely, his ownership of the new DIZZY applicatioBeeD.l.
9, pp. 45 (1 3). Opposer, however, continued to plead and rely on pri@ag.id. 11 1,4. He
also raised a new claimthat Wild Brain supposedly lackedoana fideintent to use the DIZZY

mark—and reliedon that as an alternate basis to oppose registrefea.id. pp. 6-9, 1 10-29.



After Wild Brain raised concerns as to Opposer's amended nateeD(l. 11), and
following a detailed Board discussion (D.l. 12) about the filing, Opposer &le8econd
Amended Notice of Opposition (D.l. 15) (February 2013). Shortly thereafter, Qppedea
Third Amended Notice (D.l. 22) (November 2013), and he recently filed a Fourth (D.l. 32)
(March 2014) (attached as Exhibit A). In the Second and Third Nt@gposer continued to
asserpriority in the DIZZY mark ando pleadconfusion. SeeD.I. 15, 22. B way ofthe Fourth
Notice, however, Opposer withdrew ltignfusionclaim—which, given that similarity of \arks
and goods was not at issuegsjusta claim of prioity—with prejudice meaninghe cannot now
claim that he is the prior user of the DIZZY ma&eeEX. A, p. 1;see als87 CFR § 2.106(c).

Notwithstanding the above, however, Opposer continues to maintain in his pending
application (Serial No85741800 thathe has used the DIZZY mark since December 1996, and
he still relies on thaapplication in his Fourth Notice to establish standiSgeEx. A, pp. 236
(T 2). Furthermore, Opposer continues to assert in his Fourth Notice that “DIZR¥ Isand
name owned by [Opposer] as an individual and as several business entitieasabden a
company name, merchandise, pop culture websites, cartoon character, TV show, anthic
web streaming entertainmentld., p. 2 [sic]. Opposer also claims that “Dizzy wéoim being

the name of a business that provided productions services, to a brand of itsSeend.

THE DISCOVERY AT ISSUE
To get a firmer grasp on Opposer’'s changing standing claims and fadéggitiahs,
Wild Brain served a series of discovery ueqts designed to explore the factual basis for

Opposer’'s many assertions aboutdlisgedpast use. Through its Documéde¢quests (attached



as Exhibit B), for example, Wild Brain seeks documents concerning the chaie of ahd past
owners of the DIZZY mark (Req. Nos:21 1517, 2122); the alleged pasise of the mark both
as “a company name” and with “merchandise,” “pop culture websites,” “cartocactdg’ “TV
show,” “comics,” and “web streaming entertainment” (Req. Ne); 8f. Ex. A, p. 2;assertions
(which Opposer makes for the purposes of establishing standing) that Opposer had engage
activity that makes him a competitor (Req. Nos:11(; cf. Ex. A, § 1; prior claims made by
Opposer that he has common law rights in the mark (Req. Nak4,12324); search reports
relating to the DIZZY mark (Req. No. 19); prior registrations for the DIZZY mRig( Nos.
20); sales under the mark (Req. Nos:225 3840); marketing and promotional activity (Req.
No. 30); product and service samples (Req. Nos323137); prior legal conflicts (Req. Nos.-33
34); licensing activity (Reqg. No. 35); Applicant (Req. No. 36); and Opposer’'s pending tradema
application (Req. No. 41). Meanwhile, Wild Brainrgerrogatories (attached as Exhibit C) call
for narrative answers omostlythe same general issueSee generallfx. C

Opposer, however, has flatly refused to prodang material relating to his claimed
ownership or past use of DIZZY mark, including evidence that would support the alhesglaé
makes in the Fourth Amended Notice. In responsee&th substantive discovery request
(document or interrogatory), Opposer raidessame, boilerplate “relevancy” objections:

Opposer objects to this Document Request in that it seeks information that is

neither relevant to the claims or defense of any party or the subject matter

involved in thisopposition, nor reasonably calculated to lead to the discovery of
admissible evidence

Responses to Applicant’s First Set of Document Reg{adtished as Exhibit D)



Opposer objects to this Interrogatory in that it seeks information that is meithe
relevant to the claims or defense of any party or the subject matter involirasl i
opposition, nor reasonably calculated to lead to the discovery of admissible
evidence.

Responses tApplicant’s First Set of Interrogatorigattached as Exhibit E)
Moreover, Opposer’s statement (made in response to certain propounded documsts) rixgie
he will produce material “subject to” his objection is a canard. To date, Opposenlyas
produced a handful of documents in this case: a printout purporting to track visits to a website
Opposer operates; a copy of a “DIZZY” comic strip that evidently raneeahis year (in
February20149; a copy of the public file wrapper for SerMdb. 85741800; and “specimens” of
goods, all of which seem to date back to no earlier than September28a&2hibit F.

Opposer evidently believes that he mply rely on the allegationshe madeabout
supposediybeing a “competitor'of Wild Brain and having used DIZZY as a “brand¢t., e.qg.,
D.I. 1, 1 1; Ex. A, p. 2as well agnaintaina claim of standing based on an applicaherfiledin
which heclaims “use” seeEx. A, pp. 23, without having to respond to discoveslatingto
those claimsandcontentions. Opposer’s position is unsupportadohel he should be compelled
to produce documents and answers that relate to the merits of his factuakhicthiets.

On Junel8, 2014,Wild Brain attemptedn good faithto confer withOpposer about bi
discovery deficienciedut Opposer refused participate ina meetandconfer conferencanless
a representative of the Board was also involv8deExhibit G. Wild Brainexplainedthatthe
Rules do not authorize thpartiesto requesthat theBoardoversee everyun-of-the-mill meet

andconfer sessin (as opposed to a Rule 26(f) conference), see ExhibitfHD.l. 2, p. 3;



TBMP, § 401.01, but Opposer stood by his position that Board involvemeatisred® See
Exhibit I. In correspondenceslaing to Wild Brain’s efforts to schedule thmeeetandconfer
conference however,Opposer repeatedlgssertedhat he believeshis objections were proper.

See id. Thus, it islikely thatfurtherdiscussions would not have resolved this dispute.

ARGUMENT

It is not necessary to offer much argument in support of this motion. Ostensibly, the
guestion to consider is whether the discovery sought is relevant to these mgse8eieFed.
R. Civ. P. 26(b)(1). However, given that Opposderenceshis prior use in support dfoth his
original Notice of Opposition and his Fourth Amended Notice of Oppositionhamirelying
on thatclaim of prioruse to support an application to register EHEZY mark (and on which
application he thefurtherrelies for stading), seeinfra, that question resolves itselSee also
D.l. 21 (stating that discovery in this matter “should be focused primarily on ofgoptsaded
common law rights in the DIZZY mark, including chain of title in the pleaded mark”).

For example, Oposer alleges in the Fourth Notice that he has standing because he “is a
competitor of Applicant” who owns the “DIZZY ... brand name,” which he allegedly hatase
“a company name, merchandise, pop cultugbsites, cartoon character, TV show, comics, and
web streaming entertainmentSeeEx. A, 1 1. Opposer further alleged in his original Notice of

Opposition that he had standing because of his ownership and use of the DIZZY namme “sinc

! Opposer claims that during the November 4, 2013, Rule 26(f) discovery confarenparties and the assigned

Interlocutory Attorney supposedly discusshdBoardparticipating in anyneetandconfersessions SeeExhibit I.
The Board'spostconferenceOdrder, however, makso mention of a special arrangemeartd simply noteinstead
that if the parties refuse to cooperate in the discovery process, theBwatite authorityto require a telephone
conferenceorior tothe filing of any notion to compel discovery.SeeD.I. 21, p. 10, n.7 (emphasis added).
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1997.” SeeD.l. 1, 1 1. The Board and Wild Brain, however, are asked to accept blindly these
allegations because Opposer is refusing to produce any evidence relatioly past use.

Absent evidence of past use (and right now, therao such evidence), Opposer’'s
standing story changes markedly. He goes fsapposdly being an aggrieved competitor with
long-standing rights in the DIZZY name (the picture Opposer presentad aniginal Notice) to
a mere interlopera person who, even though he mashistorical connection to the DIZZY
mark, nonetheless opposed Wild Brain’s application (back in July 2012) based on a faise clai
of priority and who then, months after the opposition began, filed his own applicationstereqgi
DIZZY and made misrepresentations that application, both when he claimed &wdn made
prior use of the mark sind@ecember 1996and when he attested in his declaration that he was
not aware of another party (such as Wild Brain) having superior rights in #ize/Diame.

If that is the story Opposer intends to tell, then Wild Brain will con¢ledediscovery as
to Opposer’s past involved with the DIZZY mark is not requieet the parties can proceed
straight to a motion to dismiss. After all, a party must have stamditige time it initiates a
proceeding see, e.g., Friends of the Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc.
528 U.S. 167, 191 (2000), and the subsequent acquisition of standing cannot “relate back” and
save what amounts to a jurisdictional defeSte, e.g., Gaia Technologies, Inc. v. Reconversion
Technologies,Inc., 93 F.3d 774, 7778 (Fed. Cir. 1996). Consequently, the veracity of
Opposer'sclaim of standing that he made his original Notice of Opposition(and whichwas
based on hisllegations of priorityseeD.I. 1, T 1)is relevant to this action, aseaOpposer’s
continued allegatiantoday that he has “used” the makkstatement he has made both in his

Fourth Amended Notice and in support of his ldiled application to register the DIZZY mark).



CONCLUSION
The discovery soughiy Wild Brain is higly relevant to this case. The Board should
therefore overrule the identical “relevance” objections that Opposer magketpdocument
request and substantive interrogat@myd order that Opposer respond to the each of the requests

as propounded (and against which Opposer has generally not asserted any other objections).
Respectfully submitted,

Dated:July 11, 2014 [William M. Merone/
Jonathan D. Reichman
William M. Merone
Natasha Sardes@rant
KENYON & KENYON LLP
One Broadway
New York, NY 1004
Tel.: (212) 425 — 7200
Fax: (212) 425 — 5288

Counsel for Applicant,
Wild Brain Entertainment, Inc.



CERTIFICATE OF SERVICE

It is hereby certified that a true copy of the foregoAygplicant’s Motion to
Compel Discoverywas served oithe parties or amsel indicated belovy electronic

mail sent to the address(es) listed below (as agreed to by the parties)

Wendy Peterson
NOTJUSTPATENTSLLC
P.O.Box 18716
Minneapolis, MN 55418
wsp@NJPLS.com

Counsel for Opposer

Dated:July 11, 2014 [William M. Merone/
Jonathan D. Reichman
Natasha Sardes@rant
William M. Merone
KENYON & KENYON LLP
One Broadway
New York, NY 10004
Tel.: (212) 425 — 7200
Fax: (212) 425 — 5288

Counsel for Applicant,
Wild Brain Entertainment, Inc.


mailto:wsp@NJPLS.com

Exhibit A




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Opposition Proceeding 91205896
In the matter of Trademark Application No. 85509929
For the mark: DIZZY
Published for Opposition Date: June 5, 2012
Beau Tardy, Opposer/Opposer
v.

Wild Brain Entertainment, Inc., Applicant

FOURTH AMENDED NOTICE OF OPPOSITION
The above-identified Opposer believes that it will be damaged by registration of the mark
shown in the above-identified application, and hereby opposes the same. On July 3, 2012,
Opposer timely filed a Notice of Opposition against the above-identified application.
Opposer through its counsel now amends its Notice of Opposition. This Amended Notice of
Opposition is intendéd to supercede and completely replace the prior pleading. For purposes
of expediency, the prior rights of the Opposer and the ground of likelihood of confusion have

been withdrawn by Opposer.

Based upon information and belief, Opposer avers it will be damaged by the registration of

the opposed mark and asks the Board to sustain the opposition in favor of the Opposer.

e}
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Opposer submits that actions by Applicant thwart the intent to use provisions set forth by

Congress by reserving rights in the mark and using the system to traffic in marks.

Standing. Opposer is a competitor of Applicant. DIZZY is the brand name owned by Beau

Tardy as an individual and as several business entities continnousky;-substantially

aameis-and has been a company name, merchandise, pop culture websites, cartoon character,
TV show, comics, and web streaming entertainment. Dizzy went from being the name of a

business that provided production services, to a brand on its own.

1. Both parties produce cartoon characters for entertainment purposes and use these

characters to advertise collateral goods and entertainment services. The web site for Wild

Brain Entertainment WWW.Wildbrain.com self-identifies that it: “Provides animation for
commercials, TV series, feature films and other media.” Opposer has therefore
established its standing because of its interest as a competitor. See Lipton Industries, Inc.
v. Ralston Purina Co., 670 F.2d 1024, 213 USPQ 185 (CCPA 1982); Cerveceria Modelo
S.A. de C.V.v. R.B. Marco & Sons Inc., 55 USPQ2d 1298 (TTAB 2000); and Hartwell
Co. v. Shane, 17 USPQ2d 1569 (TTAB 1990).

2. Additional Standing. Opposer has a pending trademark application SN 85741800 (see
Exhibit A) for DIZZY for IC 009: Digital materials, namely, CDs featuring television
programs, cartoons, music in the field of entertainment; Digital media, namely, pre-
recorded video cassettes, digital video discs, digital versatile discs, downloadable audio
and video recordings, DVDs, and high definition digital discs featuring animation;
Digital media, namely, DVDs, downloadable audio and video recordings, downloadable

files featuring television programs, cartoons, music in the field of entertainment;

S —
Beau Tardy, Opposer v. Wild Brain Entertainment, Inc., Applicant 91205896 Page 2



Downloadable videos and downloadable audio visual recordings featuring television
programs, cartoons, music in the field of entertainment via the internet and wireless
devices; Prerecorded digital video disks featuring television programs, cartoons, music
in the field of entertainment; Prerecorded video cassettes featuring television programs,
cartoons, music in the field of entertainment refused because of a likelihood of confusion
under Trademark Act Section 2(d), 15 U.S.C. §1052(d) because of a likelihood of
confusion with the subject pending application. Opposer has standing under Life Zone
Inc. v. Middleman Group Inc., 87 USPQ2d 1953 (TTAB 2008).

3. Applicant. Applicant Wild Brain Entertainment Inc. submitted an intent to use
application and is attempting to register the word mark DIZZY for IC 9 for Electrical and
scientific apparatus, namely, electronic game software; computer game sofiware;
downloadable computer games; computer and video-game cassettes, cartridges, discs
and programs; downloadable game software; motion picture films featuring music,
animated cartoons, live-action performances and live action performances by costumed
characters all in the field of children's education; pre-recorded video and audio
cassettes, video and audio tapes, video and audio discs, CD ROMs, compact discs, digital
versatile discs, musical video recordings, musical sound recordings and phonograph
records featuring music, animated cartoons, live-action performances and live action
performances by costumed characters all in the field of children's education; software
and manuals sold as a unit in the field of children's education, namely, for use in
creating, updating and maintaining calendars, for information management and for use
as computer screen savers; decorative refrigerator magnets; hand held units for playing

electronic games for use with external display screen or monitor.

O
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4. Lack of Bona Fide Intent-to-Use Grounds. Upon information and belief Applicant did
not have a bona fide intention to use the mark in commerce on all the specified goods
when it filed this and its other applications covering DIZZY for the many goods specified
therein under Trademark Act § 1(b), 15 U.S.C. § 1052(b). Commodore Electronics Ltd. v.
CBM Kabushiki Kaisha, 26 USPQ2d 1503, 1506 (TTAB 1993).

5. Applicant has shown a propensity for applying for trademarks for goods and goods
categories for which it did not file Statements of Use (TEAM SMITHEREEN SN
77581487, OKI'S OASIS SN 77015865) indicating applications may be made merely to
reserve a right in a mark. Paramount Pictures Corp. v. White, 31 USPQ 1768 (TTAB
1996) (“use in commerce” involves the bona fide use of a mark in the ordinary course of
trade, and not made merely to reserve a right in a mark).

a. Applicant has shown a propensity for applying for long lists of trademark
goods to reserve rights in potential collateral items in the name of characters.

b. This application for DIZZY, SN 85509929 has over 20 goods in the list.

c. During this proceeding on September 2, 2013, Applicant abandoned a DIZZY
mark SN 85509933 for failing to file a Statement of Use for the following list
of goods: Toys, games and sporting goods, namely, board games, card games,
play figures and accessories therefor, action figures and accessories therefor,
toy figures, electric action toys, mechanical action toys, dolls and accessories
therefor, doll playsets, plush toys, stuffed toys, puppets, windup toys,
dominoes, jigsaw puzzles, ;nanipulative games, marbles, paddle ball games,
yo-yo's, balloons, jump ropes, kites and accessories therefor, namely, kite

boards, kite handles, kite string, kite tails and kite reels, bubble making wands

S s —
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and solution sets, magic tricks, bath toys, play swimming pools, toy vehicles
and accessories therefor, toy model hobby craft kits, toy banks, toy boxes, toy
guns, toy holsters, toy archery bows and arrows, toy rockets, toy bucket and
shovel sets, children's play cosmetics, baby rattles, baby multiple activity toys,
toy construction blocks, musical toys, target games, action skill games, balls,
namely, baseballs, basketballs, footballs, golf balls, tennis balls, playground
balls, sport balls, soccer balls, volleyballs, rubber balls, foam rubber balls,
baseball bats, baseball gloves, flying disks, disc type toss toys, body boards,
badminton sets, dart flights, golf club head covers, roller skates, skateboards,
toy scooters, swim fins, swim floats for recreational use, face masks, pinball-
type games, Christmas tree decorations, egg decorating kits, hand held units
for playing electronic games other than those adapted for use with an external
display screen or monitor, arcade game machines, arcade-type electronic
video game machines, pinball machines, pinball-type game machines, stand-
alone video game machines, LCD game machines, beach balls, in-line skates,
ride-on toys, toy swords, and playing cards.

d. During this proceeding on September 2, 2013, Applicant abandoned a DIZZY
mark SN 85509926 for failing to file a Statement of Use with over 30 goods
in the list: Paper goods and printed matter, namely, a series of fiction books
featuring stories in the field of children's education; trading cards; collectors
cards; comic books and magazines in the field of children's education; graphic
novels; novels; printed postcards; picture postcards; comic postcards;
postcards; notebooks; binders; decals; stickers; posters; photograph and

... ____ ___________ ]
Beau Tardy, Opposer v. Wild Brain Entertainment, Inc., Applicant 91205896 Page 5



scrapbook albums; calendars; greeting cards; folders; desk pads; writing pads;
stationery folders and stationery; pens; pencils; erasers; video game strategy
manuals and books; computer game instruction manuals; paper towels; paper
storage containers; chalk boards; dry erase writing boards and writing
surfaces; paper flags; paper pennants,

e. On information and belief, Applicant did not have a bona fide intent to use the
goods in the DIZZY mark SN 85509926 and has no goods used in commerce
in this application as of the date of this amendment March 12, 2014 and will
not file a Statement of Use by January 2014, two years after the application
was filed.

f. Applicant’s application on November 18, 2010 for UMIGO SN 85179735 had
the following goods in the original application: Electrical and scientific
apparatus, namely, electronic game software; computer game software;
downloadable computer games; computer and video-game cassettes,
cartridges, discs and programs; downloadable game software; motion picture
films featuring music, animated cartoons, live-action performances and live
action performances by costumed characters all in the field of children's
education; pre-recorded video and audio cassettes, video and audio tapes,
video and audio discs, CD ROMs, compact discs, digital versatile discs,
musical video recordings, musical sound recordings and phonograph records
featuring music, animated cartoons, live-action performances and live action
performances by costumed characters all in the field of children's education;

software and manuals sold as a unit in the field of children's education,

- _______ ___ ______________ ]
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namely, for use in creating, updating and maintaining calendars, for
information management and for use as computer screen savers; and
decorative refrigerator magnets.

g. UMIGO RN 4358390 is one of Wild Brain’s prior registrations.

h. When UMIGO registered on June 25, 2013, the goods list was: electrical and
scientific apparatus, namely, downloadable computer games; downloadable
game software; and musical sound recordings featuring music in the field of
children's education.

i. Applicant’s prior registration for UMIGO is another example of an application
where the applied-for-goods greatly exceeded the actual use and registration.

j-  Oninformation and belief, Applicant on many occasions has not had firm
plans or intentions in all of its goods in any original single application for any
successful character in which it has filed trademark applications.

k. On information and belief, Applicant has never produced and sold all of the
collateral items in any original single application for any successful character
in which it has filed trademark applications.

6. Upon information and belief Applicant has shown a propensity for the filing of intent-to-
use applications (TEAM SMITHEREEN) to replace applications which have lapsed
(TEAM SMITHEREEN) because no timely statement of use was filed and provides
additional evidence bearing on applicant's lack of a bona fide intent to use the mark.

Research in Motion Limited v. Nbor Corp. (TTAB 2009).

“
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7. Upon information and belief Applicant has claimed an intent to use as ‘hand held units
for playing electronic games for use with external display screen or monitor' without
bona fide intent to develop and market these products.

8. Upon information and belief Applicant has not offered any of the goods listed in the
application for sale to the public under the involved mark, DIZZY.

9. Upon information and belief Applicant has no documents sufficient to show actual or
planned promotional expenditures under the mark for DIZZY for the goods listed.

10. Upon information and belief Applicant has no documents concerning trade shows,
conventions, seminars and other events open to the public at which the listed goods sold
or were offered for sale under the DIZZY mark were or are planned to be displayed.

11. Upon information and belief there is no projected date of first use in commerce for all of
the goods listed under the mark DIZZY.

12. Upon information and belief there is no projected date of first use in commerce for any of

the goods listed under the mark DIZZY.

Inasmuch as the issuance of a federal registration for Applicant will harm Opposer’s pries
rights and the public interest, Opposer respectfully requests that this registration be denied

and that the Opposition is sustained in favor of Opposer. .

Submitted By: /Wendy Peterson/ Date: March 12, 2014

Wendy Peterson, Attorney for Opposer, Beau Tardy

Not Just Patents LLC
PO Box 18716
Minneapolis, MN 55418

L L
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(651) 500-7590; wsp@NIJPLS.com
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CERTIFICATE OF SERVICE

I hereby certify that on March 12, 2014, the foregoing was served upon Applicant’s attorney

by email to:
JONATHAN D REICHMAN
KENYON & KENYON LLP
jreichman @kenyon.com, wmerone @kenyon.com, nsardesai @kenyon.com,
tmdocketny @kenyon.com
By: /Wendy Peterson/ Date: March 12, 2014

Wendy Peterson, Attorney for Opposer, Beau Tardy

m
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BEAU L. TARDY,

Opposer, Opposition No.: 91/205,896

V.

WILD BRAIN ENTERTAINMENT, INC,, Mark: DIZZY

Applicant.

WILD BRAIN ENTERTAINMENT, INC.’S FIRST SET OF
REQUESTS FOR THE PRODUCTION OF DOCUMENTS AND THINGS

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, and Section 2.120 of the
Trademark Rules of Practice of the United States Patent and Trademark Office, Opposer Wild
Brain Entertainment, Inc. (hereinafter “Applicant”) hereby requests that Opposer Beau L. Tardy
(hereinafter “Opposer”) produce the documents and things listed below for inspection and
copying at the offices of Kenyon & Kenyon LLP, 1 Broadway, New York, New York 10004,
within thirty (30) days of the date of service of this First Set of Requests for the Production of
Documents and Things, pursuant to the attached Definitions and Instructions. These requests are
continuing in nature, and impose upon Opposer the obligations as stated in Rule 26(e) of the
Federal Rules of Civil Procedure.

DEFINITIONS AND INSTRUCTIONS

The definitions and instructions contained in Applicant Wild Brain Entertainment, Inc.’s
First Set of Interrogatories are hereby incorporated by reference as though fully set forth herein.

The following additional instructions are to be used with respect to each request

contained herein:




(a) Opposer is required to furnish responsive documents within its possession,
custody, or control, or within the possession, custody, or control of its attorneys, agents,
representatives, or employees.

(b)  Each response shall be made based upon Opposer’s entire knowledge and
acquired with due diligence from all available sources, including without limitation all
information in Opposer’s possession or that of its agents, representatives, or attorneys.

(©) if Opposer cannot respond to a request in full after exercising the due diligence
necessary to secure the applicable documents and/or things, Opposer shall respond to the extent
possible, and set forth and describe in detail all efforts to ascertain the requested documents
and/or things.

(d) If Opposer qualifies a response in any manner, Opposer shall set forth the exact
nature and extent of the qualification.

(e) Wherever reasonably practical, please produce documents in such a manner as
will facilitate their identification with the particular request or category of requests to which they
are responsive, pursuant to the provisions of Rule 34(b) of the Federal Rules of Civil Procedure.

DOCUMENT REQUESTS

Request No. 1

Any and all documents and things which identify each person or entity which has held an
ownership interest in Opposer’s DIZZY mark at any time between 1996 and the present.

Request No. 2

Any and all documents and things which comprise, reflect, or relate to the chain-of-title

regarding ownership of Opposer’s DIZZY mark between 1996 and the present.



Request No. 3

Any and all documents and things which reflect, confirm, or establish the use of DIZZY as a
company name, as referred to in Paragraph 1 of the Amended Notice of Opposition.

Request No. 4

Any and all documents and things which reflect, confirm, or establish the use of DIZZY in
connection with merchandise, as referred to in Paragraph 1 of the Amended Notice of
Opposition.

Request No. 5

Any and all documents and things which reflect, confirm, or establish the use of DIZZY in
connection with pop culture websites, as referred to in Paragraph 1 of the Amended Notice of
Opposition.

Request No. 6

Any and all documents and things which reflect, confirm, or establish the use of DIZZY in
connection with cartoon character, as referred to in Paragraph 1 of the Amended Notice of
Opposition.

Request No. 7

Any and all documents and things which reflect, confirm, or establish the use of DIZZY in
connection with TV show, as referred to in Paragraph 1 of the Amended Notice of Opposition.

Request No. 8

Any and all documents and things which reflect, confirm, or establish the use of DIZZY in

connection with comics, as referred to in Paragraph 1 of the Amended Notice of Opposition.



Request No. 9 |

Any and all documents and things which reflect, confirm, or establish the use of DIZZY in
connection with web streaming entertainment, as referred to in Paragraph 1 of the Amended
Notice of Opposition.

Request No. 10

Any and all documents and things which support Opposer’s allegation in Paragraph 2 that it
produces cartoon characters (other than DIZZY) for entertainment purposes.

Request No. 11

Any and all documents and things which support Opposer’s allegation in Paragraph 2 that it uses
its cartoon characters to advertise collateral goods and entertainment services.

Request No. 12

Any and all documents and things which reflect, confirm, or establish Opposer’s alleged
common law rights in the goods identified in Paragraph 4.

Request No. 13

Any and all documents and things which reflect, confirm, or establish that Opposer’s DIZZY
mark “was first used anywhere in a different form other than that sought to be registered at least
as early as 12/31/1996.”

Request No. 14

Any and all documents and things which reflect, confirm, or establish that Opposer has used
DIZZY in commerce “since at least 1996 . . . for Production [sic] of television commercials,
television programs, cartoons, animations, games, screensavers and other forms of

entertainment.”



Request No. 15

Any and all documents and things which identify the “predecessor-in-interest” referred to in
Paragraph 5.

Request No. 16

Any and all documents and things which reflect, confirm, or establish the abandonment of rights
by Opposer’s predecessor-in-interest, as referred to in Paragraph 5.

Request No. 17

Any and all documents and things which reflect, confirm, or establish Opposer’s “privity of
interest” as referred to in Paragraph 5.

Request No. 18

Any and all documents and things which reflect the class of purchasers for Opposer’s goods and
services, as referred to in Paragraph 27.

Request No. 19

Any and all documents and things which comprise or relate to any search or clearance reports for
the mark DIZZY obtained or procured by or on behalf of Opposer.

Request No. 20

Any and all documents and things which comprise, refer, or relate to Registrations
Nos. 2,339,835 and 2,339,836, including without limitation any decision to allow such
registrations to expire.

Request No. 21

With respect to each business entity referenced in Paragraph 1 of the Notice of Opposition, any
and all documents and things which reflect each such entity’s organization; the state under which

each entity was organized; each entity’s corporate status from 1996 to present; the effective




date(s) and expiration or dissolution date(s) of same; and the officers and employees of each of
the entities from 1996 to present.

Request No. 22

Any and all documents and things describing by year, beginning with your earliest alleged use,
how, where, and in what form Opposer and/or Opposer’s predecessors-in-interest used the
DIZZY mark in commerce in the United States for any business, good, or service, and identify
documents sufficient to evidence such use by year for each such business, good, or services.

Request No. 23

Any and all documents and things relating to the channel(s) of trade in connection with the sale
of goods and services bearing or sold in connection with the DIZZY mark in the United States.

Request No. 24

Any and all documents and things identifying or listing every outlet (whether retailer, distributor,
individual websites, media outlet, online channels, etc.) in the United States which have sold or
offered for sale any goods and services bearing or sold in connection with the DIZZY mark.

Request No. 25

All invoices and purchase orders for goods and services bearing or sold in connection with the
DIZZY mark in the United States.

Request No. 26

Any and all documents and things evidencing or relating to the total gross revenue generated
from the sales of goods and services bearing or sold in connection with the DIZZY mark in the

United States, by quarter (or if quarterly information is not available, then by year).



Request No. 27

Any and all documents and things evidencing or relating to the total number of units of
Opposer’s (or Opposer’s predecessors in interest’s) goods and services sold under the DIZZY
mark in the United States, by quarter (or if quarterly information is not available, then by year).

Request No. 28

Any and all documents and things evidencing the geographic location(s) at which Opposer’s (or
Opposer’s predecessors in intereét’s) goods and services have been sold under the DIZZY mark
in the United States, by quarter (or if quarterly information is not available, then by year),
including the dates each of those goods were offered for sale there.

Request No. 29

All annual, quarterly, monthly, and weekly sales reports and/or royalty reports for each of goods
and services bearing or sold in connection with the DIZZY mark.

Request No. 30

Any and all documents and things comprising or regarding the marketing, promotion, or
advertising of goods and services bearing or sold in connection with the DIZZY mark in the
United States, including any and all expenditures therefor, by quarter (or if quarterly information
is not available, then by year).

Request No. 31

Representative samples of all printed publications, television exhibitions, radio exhibitions,
Internet exhibitions, and website pages relating to the advertising or promotion of the DIZZY
mark in connection with Opposer’s (or Opposer’s predecessors in interest’s) goods and services

in the United States.



Request No. 32

Representative samples of each type of label, container, carton, tag, invoice, sticker, embossing,

box, bag, packaging, silkscreen, or other means by which Opposer (including its

predecessors-in-interest) has used the DIZZY mark in connection with Opposer’s (or Opposer’s

predecessors in interest’s) goods and services in the United States.

Request No. 33

Any and all documents and things relating to any time Opposer has ever challenged a third party

regarding the use of the DIZZY mark (or other designation in which Opposer considered such

mark to be in conflict with the DIZZY mark) in the United States, including, without limitation:
(a) Any and all documents and things identifying the third party;

(b) - Any and all documents and things describing the designation used and the goods
or services in connection with which it is or was used;

(c) Any and all documents and thihgs describing the nature of the action taken by
Opposer, including, without limitation any and all protest letters sent by Opposer or legal
proceedings instituted by Opposer; and

(d) Any and all documents and things describing the results, if any, of said action.
Request No. 34
Any and all documents and things relating to any time Opposer has ever been challenged by a
third party regarding the use of the DIZZY mark (or other designation in which the challenger
considered such mark to be in conflict with the DIZZY mark) in the United States, including,
without limitation:

(e) Any and all documents and things identifying the third party;

® Any and all documents and things describing the designation used and the goods
or services in connection with which it is or was used;

(g) Any and all documents and things describing the nature of the action taken by
Opposer, including, without limitation any and all protest letters sent by Opposer or legal
proceedings instituted by Opposer; and



(h) Any and all documents and things describing the results, if any, of said action.
Request No. 35

Any and all licenses or permissions granted by Opposer (including its predecessors-in-interest) to
any third party with respect to use of the DIZZY mark in the United States, including any related
correspondence.

Request No. 36

Any and all documents and things concerning Applicant.

Request No. 37

Samples of goods and services that make use of the DIZZY mark in the United States.

Request No. 38

Any and all documents and things sufficient to identify the total number of goods and services,
by quarter and by product or service name, sold and/or distributed to consumers under the
DIZZY mark in the United States.

Request No. 39

Any and all documents and things sufficient to identify the compensation that Opposer has
received, by quarter and by product or service name, for all goods and services sold and/or
distributed under the DIZZY mark in the United States.

Request No. 40

Any and all documents and things sufficient to identify all persons involved in the distribution or
sale of goods and services bearing or sold in connection with the DIZZY mark to consumers in
the United States.

Request No. 41

Any and all documents and things related to United States Trademark Application Serial

No. 85/741,800.



Request No. 42

Any and all documents and things identified by Opposer in response to the Interrogatories which

are not otherwise covered by these Requests.

Dated: February 12, 2014 KENYON & KENYON LLP

Attorneys for Applicant
Wild Brain Entertainment, Inc.

e Q AL S i i
Jénathan D. Reichman
William Merone
Natasha Sardesai-Grant
One Broadway
New York, New York 10004
Tel: 212-425-7200
Fax: 212-425-5288
jreichman@kenyon.com
wmerone@kenyon.com
nsardesai@kenyon.com
tmdocketny@kenyon.com

10



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of Wild Brain Entertainment, Inc.’s First Set of
Requests for the Production of Documents and Things was served by electronic mail, as agreed
upon by the parties, on Opposer’s counsel of record on the 12" day of February, 2014, at the

following address of record:

Wendy Peterson

Not Just Patents LL.C

P.O. Box 18716

Minneapolis, Minnesota 55418

wsp@njpls.com
gx , s
igf& LA
Natagha Sardesai-Grant
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BEAU L. TARDY,

Opposer, Opposition No.: 91/205,896

V.

WILD BRAIN ENTERTAINMENT, INC., Mark: DIZZY

Applicant.

WILD BRAIN ENTERTAINMENT, INC.’S FIRST SET OF INTERROGATORIES

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and Section 2.120 of the
Trademark Rules of Practice of the United States Patent and Trademark Office, Applicant Wild
Brain Entertainment, Inc. (hereinafter “Applicant) hereby propounds the following written
Interrogatories to be answered by Beau L. Tardy (hereinafter “Opposer”), separately and under
oath, by serving written responses to the offices of Kenyon & Kenyon LLP, 1 Broadway, New
York, New York 10004, within thirty (30) days of the date of service of this First Set of
Interrogatories, pursuant to the attached Definitions and Instructions. These Interrogatories are
continuing in nature, and impose upon Opposer the obligations set forth in Rule 26(¢) of the
Federal Rules of Civil Procedure.

DEFINITIONS AND INSTRUCTIONS

These Interrogatories, and Wild Brain Entertainment, Inc.’s First Set of Document

Requests being served concurrently herewith, are subject to the definitions and instructions set

forth below:



(a) The term “Opposer” shall refer to Beau L. Tardy, and any
predecessors-in-interest, predecessor or successor corporation or entity; any parent, subsidiary,
or affiliated company; and any attorney, officer, director, agent, representative or employee of
Beau L. Tardy or any of the other foregoing entities.

(b)  The term “Applicant” shall refer to Wild Brain Entertainment, Inc., and any
predecessor or successor corporation or entity; any parent, subsidiary or affiliated company; and
any attorney, officer, director, agent, representative or employee of Wild Brain Entertainment,
Inc. or any of the other foregoing entities.

(© The term “Notice of Opposition” shall refer to the Notice of Opposition filed by
Opposer in the above-captioned proceeding.

(d)  The term “bear” or “bearing” in connection with “designation,” “mark,” “Mark,”
“trademark,” or “trade name,” as in, for example, “bearing the designation,” or “bearing the
mark,” shall refer to the designation appearing on the product itself, on tags or labels for the
product, on packaging for the product, on displays associated with the product, or in any other
way used in connection with the product that would be considered “use” under United States
trademark laws.

(e) The term the “Application” shall refer to the United States Trademark
Application that is the subject of the above-captioned proceeding.

® “Good” or “goods” shall be construed to include a “service” or “services.”

(g)  The term “documents” shall include, without limitation, all “writings™ or
“photographs” of any kind, as those terms are defined in Rule 1001(1) and (2) of the Federal
Rules of Evidence (hereinafter the “FRE”), including the “original” of any such documents, as

that term is defined in FRE 1001(3), drafts, and non-identical copies (whether differing from the



original by reason of notations made on the copies or otherwise), and any “duplicate” of said
documents, as that term is defined in FRE 1001(4), and shall further include, without limitation,
the following items, whether printed or recorded, or reproduced by any electronic or mechanical
means or procesé, or written or produced by hand: writings; drawings; graphs, charts;
photographs; phone records; correspondence; notes; telegrams; telefaxes, facsimile
transmissions; agreements; drafts of agreements; memoranda; summaries of records of telephone
conversations; instructions to employees or independent contractors; opinions; training manuals;
reports; laboratory and engineering reports or notebooks; field test reports; studies; diaries; plans;
brochures; compact discs and all packaging and inserts therefor; advertisements; marketing and
promotional materials; specifications; bids; proposals; contracts; trademark applications;
trademark registrations; surveys; copyright applications; copyright registrations; patents; patent
applications; computer program specifications including input or output specifications; job
orders; bills of lading; purchase orders; invoices; material specifications; investigative reports;
data compilations from which information can be obtained, or translated, if necessary, through
detection devices into reasonably useable form; computer programs; source listings; electronic
mail; data processing storage media; and computer printouts.

(h)  The term “relating to” shall include, without limitation, referring to, responding
to, concerning, connected with, commenting on, regarding, discussing, showing, describing,
evidencing, reflecting, analyzing, constituting, and forming a basis for.

() The term “person,” as well as any pronoun referring thereto, shall include, but
shall not be limited to, any natural person, group, investigatory body, governmental unit,

governmental agency, governmental department, corporation, association, partnership, limited



partnership, joint venture, sole proprietorship, business, business entity, organization, or
institution.

G) The term “entity” shall refer to a person, organization, corporation, partnership,
business, association, or other enterprise carrying on a trade or business.

(k) The term “communication” shall refer to the transmittal of information in the
form of facts, opinions, ideas, inquiries, or otherwise, whether oral or written or in electronic
form.

¢)) Any word written herein in the singular shall be construed as plural, or vice versa,
when necessary to facilitate an inclusive, comprehensive, and exhaustive answer to the discovery
request.

(m)  “And” and “or” shall be construed disjunctively and/or conjunctively as necessary
in order to bring within the scope of the discovery request all possible responses which might
otherwise be construed to be outside its scope.

(n) “Identify” when used herein with respect to a person, shall require a response that
includes, without limitation:

@A) the person’s full name;

(i)  the person’s employer, business position, and business address at the
relevant time; and

(iii)  the person’s last known employer, business position, business address,
telephone numbers, facsimile number, and email address.

(0) “Identify” or “state” when used herein with respect to a business entity, shall
require a response that includes, without limitation:

1) the entity’s full name;



(i)  the entity’s principal place of business;

(iii)  the nature or type of entity;

(iv)  the state of incorporation or registration, if applicable; and
(v)  the principal business conducted by such entity.

(p) “Identify” or “state” when used herein with respect to a document or
communication, shall require a response that includes, without limitation:

)] the general character, nature, or type of the document or communication;

(i)  the date of the document or communication, or if it has no date or the date
is uncertain, the approximate date of its preparation or occurrence;

(iii)  the title of the document;

(iv)  the full name(s) of the author(s) and all addressee(s) and recipient(s) of the

- document or communication;

v) a summary of the document’s or communication’s subject matter;

(vi)  the present location and custodian of the document or communication or
any copies thereof; and

(vii) afile number or other identifying mark or code, if applicable.

(@)  These are continuing interrogatories and requests, and therefore require further
and supplemental responses by Opposer as it acquires or locates additional information
responsive to these interrogatories and requests.

(r) If any document(s) requested to be identified or produced has been destroyed, a
response shall require the following additional information as to each such document:

@) the date of destruction of the document;

(ii))  the reason for the destruction of the document;



(iii)  the identity of the person who destroyed the document; and
(iv)  the identity of any person who directed that the document be destroyed.

(s) If any of these discovery requests cannot be answered in full, respond to the
fullest extent possible, specifying the reasons for the inability to respond to the remainder of the
discovery request, and state whatever information or knowledge is available concerning the
unanswered portion.

If any responsive information, communication or document is withheld on the basis of
any claim of privilege, a response shall require a general description of the substance or subject
matter of the information, communication, or document withheld, a statement of the privilege
being invoked or claimed and the basis therefor, and identification all persons who have had
access to such information, communication or document. Where applicable, a response shall
also require the date of the document and identification of the author or sender, addressee, and all
recipients thereof, by name, address, title, and business affiliation.

INTERROGATORIES
Interrogatory No. 1
With respect to each business entity referenced in Paragraph 1 of the Notice of Opposition,
identify and describe them in detail, including providing each such entity’s name; particulars of
each such entity’s organization; the state under which each such entity was organized; each such
entity’s corporate status from 1996 to present; the effective date(s) and expiration or dissolution
date(s) of same; and the officers and employees of each such entity from 1996 to present; and

identify all documents relating thereto.



Interrogatory No. 2

Describe in detail by year, beginning with your earliest alleged use, how, where, and in what
form Opposer and/or Opposer’s predecessors-in-interest used the DIZZY mark in commerce in
the United States for any business, good, or service, and identify documents sufficient to
evidence such use by year for each such business, good, or services.

Interrogatory No. 3

Identify the time periods that Opposer used the DIZZY mark as a “company name,” for any

kN1 k11

“merchandise,” “pop culture websites,” “cartoon character,” “TV show,” or “comics,” or for
“streaming entertainment,” as set forth in your Amended Notice of Opposition, and identify
specimens that evidence such use in connection with each of the above-listed goods or services
for each year within each period the mark was so used for those goods or services, and all
documents relating thereto.

Interrogatory No. 4

Identify every outlet (whether retailer, distributor, individual websites, media outlet, online
channel, etc.) through which any goods and services bearing or sold in connection with the
DIZZY mark were distributed, sold, or offered for sale in the United States, including by
describing what goods or services were distributed, sold, or offered for sale through each such
outlet and the dates those goods or services were distributed, sold, or offered for sale through
each outlet, and identify all documents relating thereto.

Interrogatory No. 5

Identify the person(s) most knowledgeable concerning the marketing, offering, distribution, and

sale of goods and services bearing or sold in connection with the DIZZY mark in the United

States, and identify all documents relating thereto.



Interrogatory No. 6

For each good or service that you have distributed or sold that either bears or was distributed or
sold in connection with the DIZZY mark, state by quarter (or if quarterly information is not
available, then by year) the quantity (if applicable) and total gross revenue generated by the
distribution or sale of each such good or service in the United States, and identify all documents
relating thereto.

Interrogatory No. 7

For goods and services bearing or sold in connection with the DIZZY mark, identify for each
year that each such good or service was distributed, sold, or offered for sale the specific
geographic location(s) (i.e., city and state) in which such goods were sold or offered for sale in
the United States and the dates each of those goods were offered for sale there, and identify all
documents relating thereto.

Interrogatory No. 8

For each good or service that you have distributed or sold that either bears or was distributed or
sold in connection with the DIZZY mark, state by quarter (or if quarterly information is not
available, then by year) the total amount spent advertising or promoting each such good or
service in the United States and identify all of the advertising outlets (whether television station,
radio station, Internet website, etc.) through which any such advertisements for the DIZZY mark
were broadcasted or exhibited in the United States, and identify all documents relating thereto.
Interrogatory No. 9 [

For each good or service that you have distributed or sold that either bears or was distributed or

sold in connection with the DIZZY mark, identify the persons with the most knowledge



concerning such use (including first use) of the mark in the United States, and identify all
documents relating thereto.

Interrogatory No. 10

For each good or service that you have distributed or sold that either bears or was distributed or
sold in connection with the DIZZY mark, identify the persor_i(s) with the most knowledge
concerning the marketing, promotion, and sale of such goods and services in the United States,
and identify all documents relating thereto.

Interrogatory No. 11

For each good or service that you have distributed or sold that either bears or was distributed or
sold in connection with the DIZZY mark, identify (including by providing contact information
for) the manufacturer(s) of the goods and/or the provider of such including by indicating the
period that each such manufacture or provider was responsible for the manufacture or provision
of the goods or services, and identify all documents relating thereto.

Interrogatory No. 12

For each good or service that you have distributed or sold that either bears or was distributed or
sold in connection with the DIZZY mark, identify (including by providing contact information
for) the distributors, retailers, and/or other outlets to or through whom Opposer has sold and/or
distributed such goods and services in the United States, includiﬁg by indicating the period that
each such distributor, retailers, and/or other outlet was involved in the sale or distribution of the
goods or services, and identify all documents relating thereto.

Interrogatory No. 13

Identify all persons who furnished any information used in responding to each of the foregoing

interrogatories and to Wild Brain Entertainment, Inc.’s First Set of Document Requests, and for



each person so identified, indicate the discovery request for which such person furnished
information, and identify all documents referred to or considered in responding to the foregoing

interrogatories.

Dated: February 12, 2014 KENYON & KENYON LLP

Attorneys for Applicant
Wild Brain Entertainment, Inc.

o g

A f“ﬁ% g

Jonathan D. Reichman
William Merone

Natasha Sardesai-Grant
One Broadway

New York, New York 10004
Tel: 212-425-7200

Fax: 212-425-5288
jreichman@kenyon.com
wmerone@kenyon.com
nsardesai@kenyon.com
tmdocketny@kenyon.com
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of Wild Brain Entertainment, Inc.’s First Set of
Interrogatories was served by electronic mail, as agreed upon by the parties, on Opposer’s
counsel of record on the 12 day of February, 2014, at the following address of record:

Wendy Peterson

Not Just Patents LLC
P.O.Box 18716

Minneapolis, Minnesota 55418

wsp@njpls.com
P
{s’ "S ”jfii i R

Mt

2,#* =28 s 3 .
Natasha Sardesai-Grant
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Opposition Proceeding 91205896
In the matter of Trademark Application No. 85509929
For the mark: DIZZY
Published for Opposition Date: June 5, 2012
Beau Tardy, Opposer/Opposer
\A

Wild Brain Entertainment, Inc., Applicant

RESPONSES TO APPLICANT’S FIRST SET OF DOCUMENT REQUESTS

Beau L. Tardy (“Opposer”), by its undersigned counsel, hereby objects and responds to
Applicant Wild Brain Entertainment Inc’s (“Opposer”’) Document Requests, pursuant to Rule
34 of the Federal Rules of Civil Procedure and Section 2.120 of the Trademark Rules of

Practice of the United States Patent and Trademark Office.

Opposer’s responses are based upon the best information presently available to Opposer and
within Opposer’s possession, custody, or control. Where Opposer does not have information,
response to any Request shall not be deemed to constitute an admission of any kind, that any
responsive information does not exist, and/or that any statement or characterization in such
response is complete. These responses are given without prejudice to further revision or

supplementation of these responses by Opposer if further discovery or investigation so

Beau Tardy, Opposer v. Wild Brain Entertainment, Inc., Applicant 91205896 Page 1



requires. These objections and responses are also provided without prejudice to any right of
Opposer to offer evidence on its behalf or to object to the relevance, competence, or
admissibility on any ground of any evidence or witness offered by Applicant. Accordingly,
Opposer reserves the right to rely, at the time of taking testimony or in other proceedings in
this opposition, upon documents and evidence in addition to the material or information
produced in response to these Requests, regardless of whether any such material or -
information is newly discovered or is presently in existence but not as yet located and

produced despite diligent and good faith efforts.
Request No. 1

Any and all documents and things which identify each person or entity which has held an

ownership interest in Opposer’s DIZZY mark at any time between 1996 and the present.

Response 1: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 2

Any and all documents and things which comprise, reflect, or relate to the chain-of-title

regarding ownership of Opposer’s DIZZY mark between 1996 and the present.

S —
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Response 2: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 3

Any and all documents and things which reflect, confirm, or establish the use of DIZZY as a

company name, as referred to in Paragraph 1 of the Amended Notice of Opposition.

Response 3: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 4
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Any and all documents and things which reflect, confirm, or establish the use of DIZZY in
connection with merchandise, as referred to in Paragraph 1 of the Amended Notice of

Opposition.

Response 4: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 5

Any and all documents and things which reflect, confirm, or establish the use of DIZZY in
connection with pop culture websites, as referred to in Paragraph 1 of the Amended Notice of

Opposition.

Response 5: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 6

S
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Any and all documents and things which reflect, confirm, or establish the use of DIZZY in
connection with cartoon character, as referred to in Paragraph 1 of the Amended Notice of

Opposition.

Response 6: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 7

Any and all documents and things which reflect, confirm, or establish the use of DIZZY in
connection with TV show, as referred to in Paragraph 1 of the Amended Notice of

Opposition.

Response 7: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 8
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Any and all documents and things which reflect, confirm, or establish the use of DIZZY in

connection with comics, as referred to in Paragraph 1 of the Amended Notice of Opposition.

Response 8: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 9

Any and all documents and things which reflect, confirm, or establish the use of DIZZY in
connection with web streaming entertainment, as referred to in Paragraph 1 of the Amended

Notice of Opposition.

Response 9: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 10
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Any and all documents and things which support Opposer’s allegation in Paragraph 2 that it

produces cartoon characters (other than DIZZY) for entertainment purposes.

Response 10: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 11

Any and all documents and things which support Opposer’s allegation in Paragraph 2 that it

uses its cartoon characters to advertise collateral goods and entertainment services.

Response 11: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 12
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Any and all documents and things which reflect, confirm, or establish Opposer’s alleged

common law rights in the goods identified in Paragraph 4.

Response 12: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 13

Any and all documents and things which reflect, confirm, or establish that Opposer’s DIZZY
mark “was first used anywhere in a different form other than that sought to be registered at

least as early as 12/31/1996.”

Response 13: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 14
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Any and all documents and things which reflect, confirm, or establish that Opposer has used
DIZZY in commerce “since at least 1996 . . . for Production [sic] of television commercials,
television programs, cartoons, animations, games, screensavers and other forms of
entertainment.”

Response 14: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 15

Any and all documents and things which identify the “predecessor-in-interest” referred to in

Paragraph 5.

Response 15: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 16
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Any and all documents and things which reflect, confirm, or establish the abandonment of

rights by Opposer’s predecessor-in-interest, as referred to in Paragraph 5.

Response 16: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 17

Any and all documents and things which reflect, confirm, or establish Opposer’s “privity of

interest” as referred to in Paragraph 5.

Response 17: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 18
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Any and all documents and things which reflect the class of purchasers for Opposer’s goods

and services, as referred to in Paragraph 27.

Response 18: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 19

Any and all documents and things which comprise or relate to any search or clearance reports

for the mark DIZZY obtained or procured by or on behalf of Opposer.

Response 19: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 20
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Any and all documents and things which comprise, refer, or relate to Registrations Nos.
2,339,835 and 2,339,836, including without limitation any decision to allow such

registrations to expire.

Response 20: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, all

documents requested are available for download from the USPTO web site.
Request No. 21

With respect to each business entity referenced in Paragraph 1 of the Notice of Opposition,
any and all documents and things which reflect each such entity’s organization; the state
under which each entity was organized; each entity’s corporate status from 1996 to present;
the effective date(s) and expiration or dissolution date(s) of same; and the officers and

employees of each of the entities from 1996 to present.

Response 21: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
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Request No. 22

Any and all documents and things describing by year, beginning with your earliest alleged
use, how, where, and in what form Opposer and/or Opposer’s predecessors-in-interest used
the DIZZY mark in commerce in the United States for any business, good, or service, and
identify documents sufficient to evidence such use by year for each such business, good, or

services.

Response 22: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 23

Any and all documents and things relating to the channel(s) of trade in connection with the
sale of goods and services bearing or sold in connection with the DIZZY mark in the United

States.

Response 23: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

v
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Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 24

Any and all documents and things identifying or listing every outlet (whether retailer,
distributor, individual websites, media outlet, online channels, etc.) in the United States
which have sold or offered for sale any goods and services bearing or sold in connection with

the DIZZY mark.

Response 24: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 25

All invoices and purchase orders for goods and services bearing or sold in connection with

the DIZZY mark in the United States.

Response 25: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.
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Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 26

Any and all documents and things evidencing or relating to the total gross revenue generated
from the sales of goods and services bearing or sold in connection with the DIZZY mark in

the United States, by quarter (or if quarterly information is not available, then by year).

Response 26: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 27

Any and all documents and things evidencing or relating to the total number of units of
Opposer’s (or Opposer’s predecessors in interest’s) goods and services sold under the DIZZY
mark in the United States, by quarter (or if quarterly information is not available, then by

year).
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Response 27: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 28

Any and all documents and things evidencing the geographic location(s) at which Opposer’s
(or Opposer’s predecessors in interest’s) goods and services have been sold under the DIZZY
mark in the United States, by quarter (or if quarterly information is not available, then by .

year), including the dates each of those goods were offered for sale there.

Response 28: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 29

All annual, quarterly, monthly, and weekly sales reports and/or royalty reports for each of

goods and services bearing or sold in connection with the DIZZY mark.
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Response 29: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 30

Any and all documents and things comprising or regarding the marketing, promotion, or
advertising of goods and services bearing or sold in connection with the DIZZY mark in the
United States, including any and all expenditures therefor, by quarter (or if quarterly

information is not available, then by year).

Response 30: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 31
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Representative samples of all printed publications, television exhibitions, radio exhibitions,
Internet exhibitions, and website pages relating to the advertising or promotion of the DIZZY
mark in connection with Opposer’s (or Opposer’s predecessors in interest’s) goods and

services in the United States.

Response 31: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 32

Representative samples of each type of label, container, carton, tag, invoice, sticker,
embossing, box, bag, packaging, silkscreen, or other means by which Opposer (including its
predecessors-in-interest) has used the DIZZY mark in connection with Opposer’s (or

Opposer’s predecessors in interest’s) goods and services in the United States.

Response 32: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.
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Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 33

Any and all documents and things relating to any time Opposer has ever challenged a third
party regarding the use of the DIZZY mark (or other designation in which Opposer
considered such mark to be in conflict with the DIZZY mark) in the United States, including,

without limitation:
(a) Any and all documents and things identifying the third party;

(b) Any and all documents and things describing the designation used and the goods or

services in connection with which it is or was used;

(c) Any and all documents and things describing the nature of the action taken by Opposer,
including, without limitation any and all protest letters sent by Opposer or legal proceedings

instituted by Opposer; and
(d) Any and all documents and things describing the results, if any, of said action.

Response 44: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.
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Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 34

Any and all documents and things relating to any time Opposer has ever been challenged by
a third party regarding the use of the DIZZY mark (or other designation in which the
challenger considered such mark to be in conflict with the DIZZY mark) in the United States,

including, without limitation:
() Any and all documents and things identifying the third party;

(f) Any and all documents and things describing the designation used and the goods or

services in connection with which it is or was used;

(2) Any and all documents and things describing the nature of the action taken by Opposer,
including, without limitation any and all protest letters sent by Opposer or legal proceedings
instituted by Opposer; and (h) Any and all documents and things describing the results, if

any, of said action.

Response 34: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.
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Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 35

Any and all licenses or permissions granted by Opposer (including its predecessors-in-
interest) to any third party with respect to use of the DIZZY mark in the United States,

including any related correspondence.

Response 35: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.
Request No. 36
Any and all documents and things concerning Applicant.

Response 36: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.
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Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 37

Samples of goods and services that make use of the DIZZY mark in the United States.

Response 37: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 38

Any and all documents and things sufficient to identify the total number of goods and
services, by quarter and by product or service name, sold and/or distributed to consumers

under the DIZZY mark in the United States.

Response 39: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.
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Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 39

Any and all documents and things sufficient to identify the compensation that Opposer has
received, by quarter and by product or service name, for all goods and services sold and/or

distributed under the DIZZY mark in the United States.

Response 39: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 40

Any and all documents and things sufficient to identify all persons involved in the
distribution or sale of goods and services bearing or sold in connection with the DIZZY mark

to consumers in the United States.

Response 40: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.
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Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document

Production #1.

Request No. 41

Any and all documents and things related to United States Trademark Application Serial No.

85/741,800.

Response 41: Opposer objects to this Document Request in that it seeks information that is
neither relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to, and without waiver of, the foregoing general and specific objections, Opposer has
provided documents responsive to a reasonable interpretation of this request in Document -

Production #1 and documents that are downloadable from the USPTO web site.

Request No. 42

Any and all documents and things identified by Opposer in response to the Interrogatories

which are not otherwise covered by these Requests.

Response 42: Not applicable.
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Submitted By: /Wendy Peterson/ Date: May 14, 2014

Wendy Peterson, Attorney for Opposer, Beau Tardy

Not Just Patents LL.C
PO Box 18716
Minneapolis, MN 55418

(651) 500-7590; wsp@NJPLS.com
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CERTIFICATE OF SERVICE

I hereby certify that on May 14, 2014, the foregoing was served upon Applicant’s attorney by
email to:
JONATHAN D REICHMAN
KENYON & KENYON LLP
jreichman @kenyon.com, wmerone @kenyon.com, nsardesai @kenyon.com,

tmdocketny @kenyon.com

By: /Wendy Peterson/ Date: May 14, 2014

Wendy Peterson, Attorney for Opposer, Beau Tardy
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Opposition Proceeding 91205896
In the matter of Trademark Application No. 85509929
For the mark: DIZZY
Published for Opposition Date: June 5, 2012
Beau Tardy, Opposer/Opposer
V.

Wild Brain Entertainment, Inc., Applicant

RESPONSES TO APPLICANT’S FIRST SET OF INTERROGATORIES
Beau L. Tardy (“Opposer”), by its undersigned counsel, hereby objects and responds to
Applicant Wild Brain Entertainment Inc’s (“Opposer’’)Interrogatories, pursuant to Rule 34 of
the Federal Rules of Civil Procedure and Section 2.120 of the Trademark Rules of Practice of
the United States Patent and Trademark Office.
Opposer’s responses are based upon the best information presently available to Opposer and
within Opposer’s possession, custody, or control. Where Opposer does not have information,
response to any Request shall not be deemed to constitute an admission of any kind, that any .
responsive information does not exist, and/or that any statement or characterization in such
response is complete. These responses are given without prejudice to further revision or
supplementation of these responses by Opposer if further discovery or investigation so

requires. These objections and responses are also provided without prejudice to any right of
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Opposer to offer evidence on its behalf or to object to the relevance, competence, or
admissibility on any ground of any evidence or witness offered by Applicant. Accordingly,
Opposer reserves the right to rely, at the time of taking testimony or in other proceedings in
this opposition, upon documents and evidence in addition to the material or information
produced in response to these Requests, regardless of whether any such material or
information is newly discovered or is presently in existence but not as yet located and

produced despite diligent and good faith efforts.

Interrogatory No. 1

With respect to each business entity referenced in Paragraph 1 of the Notice of Opposition,
identify and describe them in detail, including providing each such entity’s name; particulars
of each such entity’s organization; the state under which each such entity was organized;
each such entity’s corporate status from 1996 to present; the effective date(s) and expiration
or dissolution date(s) of same; and tﬁe officers and employees of each such entity from 1996

to present; and identify all documents relating thereto.

Response 1: Opposer objects to this Interrogatory in that it seeks information that is neither
relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Interrogatory No. 2
Describe in detail by year, beginning with your earliest alleged use, how, where, and in what

form Opposer and/or Opposer’s predecessors-in-interest used the DIZZY mark in commerce
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in the United States for any business, good, or service, and identify documents sufficient to

evidence such use by year for each such business, good, or services.

Response 2: Opposer objects to this Interrogatory in that it seeks information that is neither
relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Interrogatory No. 3

Identify the time periods that Opposer used the DIZZY mark as a “company name,” for any

7 & 2 6

“merchandise,” “pop culture websites,” “cartoon character,” “TV show,” or “comics,” or for
“streaming entertainment,” as set forth in your Amended Notice of Opposition, and identify
specimens that evidence such use in connection with each of the above-listed goods or
services for each year within each period the mark was so used for those goods or services,

and all documents relating thereto.

Response 3: Opposer objects to this Interrogatory in that it seeks information that is neither
relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Interrogatory No. 4
Identify every outlet (whether retailer, distributor, individual websites, media outlet, online
channel, etc.) through which any goods and services bearing or sold in connection with the

DIZZY mark were distributed, sold, or offered for sale in the United States, including by

]
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describing what goods or services were distributed, sold, or offered for sale through each
such outlet and the dates those goods or services were distributed, sold, or offered for sale

through each outlet, and identify all documents relating thereto.

Response 4: Opposer objects to this Interrogatory in that it seeks information that is neither
relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Interrogatory No. 5
Identify the person(s) most knowledgeable concerning the marketing, offering, distribution,
and sale of goods and services bearing or sold in connection with the DIZZY mark in the

United States, and identify all documents relating thereto.

Response 5: Opposer objects to this Interrogatory in that it seeks information that is neither
relevant to the claims or defense of any party or the subject matter involved in this
opposition, nor reasonably calculated to lead to the discovery of admissible evidence. Subject
to, and without waiver of, the foregoing general and specific objections, Opposer identifies |
Beau Tardy as the person most knowledgeable and the documents identified as Document

Production #1 in response.

Interrogatory No. 6
For each good or service that you have distributed or sold that either bears or was distributed

or sold in connection with the DIZZY mark, state by quarter (or if quarterly information is

Beau Tardy, Opposer v. Wild Brain Entertainment, Inc., Applicant 91205896 Page 4




not available, then by year) the quantity (if applicable) and total gross revenue generated by
the distribution or sale of each such good or service in the United States, and identify all

documents relating thereto.

Response 6: Opposer objects to this Interrogatory in that it seeks information that is neither
relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Interrogatory No. 7

For goods and services bearing or sold in connection with the DIZZY mark, identify for each
year that each such good or service was distributed, sold, or offered for sale the specific
geographic location(s) (i.e., city and state) in which such goods were sold or offered for sale
in the United States and the dates each of those goods were offered for sale there, and

identify all documents relating thereto.

Response 7: Opposer objects to this Interrogatory in that it seeks information that is neither
relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Interrogatory No. 8
For each good or service that you have distributed or sold that either bears or was distributed
or sold in connection with the DIZZY mark, state by quarter (or if quarterly information is

not available, then by year) the total amount spent advertising or promoting each such good

Beau Tardy, Opposer v. Wild Brain Entertainment, Inc., Applicant 91205896 Page 5



or service in the United States and identify all of the advertising outlets (whether television
station, radio station, Internet website, etc.) through which any such advertisements for the
DIZZY mark were broadcasted or exhibited in the United States, and identify all documents

relating thereto.

Response 8: Opposer objects to this Interrogatory in that it seeks information that is neither
relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Interrogatory No. 9

For each good or service that you have distributed or sold that either bears or was distributed
or sold in connection with the DIZZY mark, identify the persons with the most knowledge
concerrﬁng such use (including first use) of the mark in the United States, and identify all

documents relating thereto.

Response 9: Opposer objects to this Interrogatory in that it seeks information that is neither
relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Interrogatory No. 10
For each good or service that you have distributed or sold that either bears or waé distributed

or sold in connection with the DIZZY mark, identify the person(s) with the most knowledge

‘Beau Tardy, Opposer v. Wild Brain Entertainment, Inc., Applicant 91205896 Page 6




concerning the marketing, promotion, and sale of such goods and services in the United

States, and identify all documents relating thereto.

Response 10: Opposer objects to this Interrogatory in that it seeks information that is neither
relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Interrogatory No. 11

For each good or service that you have distributed or sold that either bears or was distributed
or sold in connection with the DIZZY mark, identify (including by providing contact
information for) the manufacturer(s) of the goods and/or the provider of such including by
indicating the period that each such manufacture or provider was responsible for the
manufacture or provision of the goods or services, and identify all documents relating

thereto.

Response 11: Opposer objects to this Interrogatory in that it seeks information that is neither
relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Interrogatory No. 12
For each good or service that you have distributed or sold that either bears or was distributed
or sold in connection with the DIZZY mark, identify (including by providing contact

information for) the distributors, retailers, and/or other outlets to or through whom Opposer

Beau Tardy, Opposer v. Wild Brain Entertainment, Inc., Applicant 91205896 Page 7



has sold and/or distributed such goods and services in the United States, including by
indicating the period that each such distributor, retailers, and/or other outlet was involved in

the sale or distribution of the goods or services, and identify all documents relating thereto.

Response 12: Opposer objects to this Interrogatory in that it seeks information that is neither
relevant to the claims or defense of any party or the subject matter involved in this

opposition, nor reasonably calculated to lead to the discovery of admissible evidence.

Interrogatory No. 13

Identify all persons who furnished any information used in responding to each of the
foregoing interrogatories and to Wild Brain Entertainment, Inc.’s First Set of Document
Requests, and for each person so identified, indicate the discovery request for which such
person furnished information, and identify all documents referred to or considered in

responding to the foregoing interrogatories.

Response 13: Opposer identifies Beau Tardy as the person who furnished all information.

Beau Tardy, Opposer v. Wild Brain Entertainment, Inc., Applicant 91205896 Page 8



s

.1, Beau Tardy, believe based on reasonable inquiry, that the foregoing answers are true

and correct to the best of my knowledge, information and belief. 1 verify under penalty of

perjury that the foregoing is true and correct.

) | )

Submitted By; /Wendy Peterson/

Date; May |, 2014

Wendy Peterson, Attorney for Opposer, Beau Tardy

Not Just Patents LLC



CERTIFICATE OF SERVICE

I hereby certify that on May 14, 2014, the foregoing was served upon Applicant’s attorney by
email to: |
JONATHAN D REICHMAN
KENYON & KENYON LLP
jreichman @kenyon.com, wmerone @kenyon.com, nsardesai @kenyon.com,

tmdocketny@kenyon.com

By: /Wendy Peterson/ Date: May 14, 2014

Wendy Peterson, Attorney for Opposer, Beau Tardy

m
Beau Tardy, Opposer v. Wild Brain Entertainment, Inc., Applicant 91205896 Page 10
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To: Tardy, Beau (wsp@NJPLS.com)

Subject: U.S. TRADEMARK APPLICATION NO. 85741800 - DIZZY - N/A
Sent: 2/1/2013 3:08:00 PM

Sent As: ECOMI112@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 85741800

MARK: DIZZY *85741800*
CORRESPONDENT ADDRESS:
WENDY PETERSON
NOT JUST PATENTS GENERAL TRADEMARK INF
PO BOX 18716 hitp://www.uspto.gov/irademar}

MINNEAPOLIS, MN 55418-0716

APPLICANT: Tardy, Beau

CORRESPONDENT’S REFERENCE/DOCKET NO :

N/A

CORRESPONDENT E-MAIL ADDRESS:
wsp@NJPLS.com

EXAMINER’S AMENDMENT

ISSUE/MAILING DATE: 2/1/2013



DATABASE SEARCH: The trademark examining attorney has searched the USPTO’s database of
registered and pending marks and has found no conflicting marks that would bar registration under
Trademark Act Section 2(d). TMEP §704.02; see 15 U.S.C. §1052(d).

APPLICATION HAS BEEN AMENDED: In accordance with the authorization granted by Wendy
Peterson on January 28, 2013, the trademark examining attorney has amended the application as indicated
below. Please advise the undersigned immediately of any objections. Otherwise, no response is
necessary. TMEP §707. Any amendments to the identification of goods and/or services may clarify or
limit the goods and/or services, but may not add to or broaden the scope of the goods and/or services, 37
C.F.R. §2.71(a); see TMEP §§1402.06 ef seq.

[dentification of Goods

The identification of goods is amended to read as follows:

International Class 09: Digital materials, namely, CDs featuring television programs, cartoons, music in
the field of entertainment; Digital media, namely, pre-recorded video cassettes, digital video discs, digital
versatile discs, downloadable audio and video recordings, DVDs, and high definition digital discs
featuring animation; Digital media, namely, DVDs, downloadable audio and video recordings,
downloadable files featuring television programs, cartoons, music in the field of entertainment;
Downloadable video recordings and downloadable audio visual recordings featuring television programs,
cartoons, music in the field of entertainment via the internet and wireless devices; Prerecorded digital
video disks featuring television programs, cartoons, music in the field of entertainment; Prerecorded video
cassettes featuring television programs, cartoons, music in the field of entertainment

TMEP §1402.01(¢).

/Jay K Flowers/

United States Patent and Trademark Office
Trademark Examining Attorney

Law Office 112

571.272.8202

jay.flowers@uspto.gov

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does



not miss crucial deadlines or official notices, check the status of the application every three to four months
using the Trademark Status and Document Retrieval (TSDR) system at http:/tsdr.uspto.gov/. Please keep
a copy of the TSDR status screen. If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-
9199. For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the Trademark Electronic Application
System (TEAS) form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.



To: Tardy, Beau (wsp@NJPLS.com)

Subject: U.S. TRADEMARK APPLICATION NO. 85741800 - DIZZY - N/A
Sent: 2/1/2013 3:08:01 PM

Sent As: ECOMI112@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 2/1/2013 FOR U.S. APPLICATION SERIAL NO.85741800

Please follow the instructions below:

(1) TO READ THE LETTER: Click on this link or go to http:/tsdr.uspto.gov/, enter the U.S.
application serial number, and click on “Documents.”

The Office action may not be immediately viewable, to allow for necessary system updates of the
application, but will be available within 24 hours of this e-mail notification.

(2) QUESTIONS: For questions about the contents of the Office action itself, please contact the
assigned trademark examining attorney. For fechnical assistance in accessing or viewing the Office action
in the Trademark Status and Document Retrieval (TSDR) system, please e-mail TSDR@uspto.gov.

WARNING




PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION: Private
companies not associated with the USPTO are using information provided in trademark applications to
mail or e-mail trademark-related solicitations. These companies ofien use names that closely resemble the
USPTO and their solicitations may look like an official government document. Many solicitations require
that you pay “fees.”

Please carefully review all correspondence you receive regarding this application to make sure that you
are responding to an official document from the USPTO rather than a private company solicitation. All
official USPTO correspondence will be mailed only from the “United States Patent and Trademark
Office” in Alexandria, VA; or sent by e-mail from the domain “@uspto.gov.” For more information on
how to handle private company solicitations, see

http://www.uspto.gov/irademarks/solicilation_warnings.jsp.




To: Tardy, Beau (wsp@NJPLS.com)

Subject: U.S. TRADEMARK APPLICATION NO. 85741800 - DIZZY - N/A
Sent: 2/1/2013 3:10:38 PM

Sent As: ECOMI112@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 85741800

MARK: DIZZY
E S %k
85741800
CORRESPONDENT ADDRESS:
WENDY PETERSON GENERAL TRADEMARK IN
hitp://www.uspto.gov/tradema
NOT JUST PATENTS
PO BOX 18716

MINNEAPOLIS, MN 55418-0716

APPLICANT: Tardy, Beau

CORRESPONDENT’S REFERENCE/DOCKET NO :

N/A

CORRESPONDENT E-MAIL ADDRESS:

wsp@NJPLS.com

SUSPENSION NOTICE: NO RESPONSE NEEDED

ISSUE/MAILING DATE: 2/1/2013



The trademark examining attorney is suspending action on the application for the reason(s) stated below.
See 37 C.F.R. §2.67; TMEP §§716 et seg.

The USPTO will periodically conduct a status check of the application to determine whether suspension
remains appropriate, and the trademark examining attorney will issue as needed an inquiry letter to
applicant regarding the status of the matter on which suspension is based. TMEP §§716.04, 716.05,
Applicant will be notified when suspension is no longer appropriate, See TMEP §716.04.

No response to this notice is necessary; however, if applicant wants to respond, applicant should use the
“Response to Suspension Inquiry or Letter of Suspension™ form online at http:/tcasroa.uspto.gov/rsi/rsi.

PRIOR-FILED PENDING APPLICATION(S) FOUND: The trademark examining attorney has
searched the USPTO’s database of registered and pending marks and has found no similar registered
marks that would bar registration under Trademark Act Section 2(d). TMEP §704.02; see 15 U.S.C.
§1052(d). However, a mark(s) in a prior-filed pending application(s) may present a bar to registration of
applicant’s mark.

The eftfective filing date of the pending application(s) identified below precedes the filing date of
applicant’s application. 1f the mark in the referenced application(s) registers, applicant’s mark may be
refused registration under Section 2(d) because of a likelihood of confusion with that registered mark(s).
See 15 U.S.C. §1052(d); 37 C.F.R. §2.83; TMEP §§1208 ef seq. Therefore, action on this application is
suspended until the earlier-filed referenced application(s) is either registered or abandoned. 37 C.F.R.
§2.83(c). A copy of information relevant to this referenced application(s) was sent previously.

- Application Serial No(s). 85509929

/lay K Flowers/

United States Patent and Trademark Office
Trademark Examining Attorney

Law Office 112

571.272.8202



jay.flowers@uspto.gov

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four months
using the Trademark Status and Document Retrieval (TSDR) system at http://tsdr.uspto.gov/. Please keep
a copy of the TSDR status screen. If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter(@uspto.gov or call 1-800-786-
9199. For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the Trademark Electronic Application
System (TEAS) form at http://www.uspto.gov/trademarks/teas/correspondence.isp.




To: Tardy, Beau (wsp@NJPLS.com)

Subject: U.S. TRADEMARK APPLICATION NO. 85741800 - DIZZY - N/A
Sent: 2/1/2013 3:10:39 PM

Sent As: ECOMI112@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 2/1/2013 FOR U.S. APPLICATION SERIAL NO.85741800

Please follow the instructions below:

(1) TO READ THE LETTER: Click on this link or go to http:/tsdr.uspto.gov/, enter the U.S.
application serial number, and click on “Documents.”

The Office action may not be immediately viewable, to allow for necessary system updates of the
application, but will be available within 24 hours of this ¢-mail notification,

(2) QUESTIONS: For questions about the contents of the Office action itsclf, please contact the
assigned trademark examining attorney. For lechnical assistance in accessing or viewing the Office action
n the Trademark Status and Document Retrieval (TSDR) system, please e-mail TSDR @uspto.gov.

WARNING




PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION: Private
companies not associated with the USPTO are using information provided in trademark applications to
mail or e-mail trademark-related solicitations. These companies often use names that closely resemble the
USPTO and their solicitations may look like an official government document. Many solicitations require
that you pay “fees.”

Please carefully review all correspondence you receive regarding this application to make sure that you
are responding to an official document from the USPTO rather than a private company solicitation. All
official USPTO correspondence will be mailed only from the “United States Patent and Trademark
Office” in Alexandria, VA; or sent by e-mail from the domain “@uspto.gov.” For more information on
how to handle private company solicitations, see
hitp://www.uspto.gov/trademarks/solicitation warnings.jsp.




NOTE TO THE FILE

SERTAL NUMBER: 85741800

DATE: 01/28/2013

NAME: jflowers

NOTE:

Searched: Discussed ID with:

____ Google ____ Senior Atty
Lexis/Nexis Managing Atty
OneLook
Wikipedia
Acronym Finder _ Protest evidence reviewed

_¥X Other: ¥X-search

Checked: Discussed Geo. Sig. with:

__ Geographic significance Senior Atty

____ SBurname Managing Atty

____ Translation

ID with ID/CLASS mailbox

__ Checked list of approved Canadian attorneys and agents

Discussed file with
Attorney/Applicant via:
phone
email

Requested Law Library search
for:

PRINT DO NOT PRINT
Description of the mark
Translation statement

Negative translation statement
Consent of living individual

Changed TRADEUPS to:

OTHER:

Left message with
Attorney/Applicant

Issued Examiner’s Amendment
and entered changes in TRADEUPS

Added design code in TRADEUPS

Re-imaged standard character
drawing

Contacted TM MADRID ID/CLASS
about misclassified definite ID



To: Tardy, Beau (wsp@NJPLS.com)

Subject: U.S. TRADEMARK APPLICATION NO. 85741800 - DIZZY - N/A
Sent: 1/28/2013 12:36:35 PM
Sent As: ECOMI112@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 85741800

MARK: DIZZY
* %
85741800
CORRESPONDENT ADDRESS:
WENDY PETERSON CLICK HERE TO RESPOND TO
NOT JUST PATENTS http://'www.uspto.gov/trademarks/teas/ri
PO BOX 18716

MINNEAPOLIS, MN 55418-0716

APPLICANT: Tardy, Beau

CORRESPONDENT’S REFERENCE/DOCKET NO :

N/A

CORRESPONDENT E-MAIL ADDRESS:
wsp@NIPLS.com

OFFICE ACTION



STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO
MUST RECEIVE APPLICANT’S COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS
OF THE ISSUE/MAILING DATE BELOW,

ISSUE/MAILING DATE: 1/28/2013

The assigned trademark examining attorney has reviewed the referenced application and

has determined the following:

Prior Pending Application

The effective filing date of pending U.S. Application Serial No. 85509929 precedes applicant’s filing
date. See attached referenced application. If the mark in the referenced application registers, applicant’s
mark may be refused registration under Trademark Act Section 2(d) because of a likelihood of confusion
between the two marks. See 15 U.S.C. §1052(d); 37 C.F.R. §2.83; TMEP §§1208 ef seq. Therefore, upon
receipt of applicant’s response to this Office action, action on this application may be suspended pending
final disposition of the earlier-filed referenced application.

In response to this Office action, applicant may present arguments in support of registration by addressing
the issue of the potential conflict between applicant’s mark and the mark in the referenced application.

Applicant’s election not to submit arguments at this time in no way limits applicant’s right to address this
issue later if a refusal under Section 2(d) issues.

Identification of Goods

The identification of goods is unacceptable as indefinite. The applicant must clarify the identification of
goods by specifying what is meant by “Downloadable videos™ becausc this wording is overly broad and
requires greater specificity. See TMEP §1402.01.

Applicant may adopt the following identification(s), if accurate:

International Class 09: Digital materials, namely, CDs featuring television programs, cartoons, music in
the field of entertainment; Digital media, namely, pre-recorded video cassettes, digital video discs, digital
versatile discs, downloadable audio and video recordings, DVDs, and high definition digital discs
featuring animation; Digital media, namely, DVDs, downloadable audio and video recordings,
downloadable files featuring television programs, cartoons, music in the field of entertainment;
Downloadable videa recordings and downloadable audio visual recordings featuring television programs,



cartoons, music in the field of entertainment via the internet and wireless devices; Prerecorded digital
video disks featuring television programs, cartoons, music in the field of entertainment; Prerecorded video
cassettes featuring television programs, cartoons, music in the field of entertainment

For assistance with identifying and classifying goods in trademark applications, please see the online
searchable  Manual  of  Acceptable  Identifications  of  Goods  and  Services  al
http://tess2.uspto.gov/netahtml/tidm.html. See TMEP §1402.04.

Identifications of goods can be amended only to clarify or limit the goods; adding to or broadening the
scope of the goods is not permitted. 37 C.F.R. §2.71(a); see TMEP §§1402.06 e seq., 1402.07.
Therefore, applicant may not amend the identification to include goods that are not within the scope of the
goods set forth in the present identification.

TEAS PLUS APPLICANTS MUST SUBMIT DOCUMENTS ELECTRONICALLY OR SUBMIT
FEE: Applicants who filed their application online using the reduced-fee TEAS Plus application must
continue to submit certain documents online using TEAS, including responses to Office actions. See 37
C.F.R. §2.23(a)(1). For a complete list of these documents, sce TMEP §819.02(b). In addition, such
applicants must accept correspondence from the Office via e-mail throughout the examination process and
must maintain a valid e-mail address. 37 C.F.R. §2.23(a)(2); TMEP §§819, 819.02(a). TEAS Plus
applicants who do not meet these requirements must submit an additional fee of $50 per international class
of goods and/or services. 37 C.F.R. §2.6(a)(1)(iv); TMEP §819.04. In appropriate situations and where
all issues can be resolved by amendment, responding by telephone to authorize an examiner’s amendment
will not incur this additional fee.

/Jay K. Flowers/

United States Patent and Trademark Office
Trademark Examining Attorney

Law Office 112

571.272.8202

jay.flowers@uspto.gov

TO RESPOND TO THIS LETTER: Go to hup://www.uspto gov/trademarks/teas/response forms.jsp. Please
wait 48-72 hours from the issue/mailing date before using the Trademark Electronic Application System
(TEAS), to allow for necessary system updates of the application. For fechnical assistance with online
forms, e-mail TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned




trademark examining attorney. E-mail communications will not be accepted as responses to Office
actions; therefore, do not respond to this Office action by e-mail.

All informal e-mail communications relevant to this application will be placed in the official
application record.

WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant or
someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joint
applicants). If an applicant is represented by an attorney, the attorney must sign the response.

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four months
using the Trademark Status and Document Retrieval (TSDR) system at htip://tsdr.uspto.gov/. Please keep
a copy of the TSDR status screen. If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-
9199. For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at
http://www.uspto.gov/trademarks/teas/correspondence.jsp.




Print: Jan 28, 2013 25509929

DESIGN MARK

Serial Number
85508929

Status
OPEOSITION BENDING

Ward Mark
DIZ2Y

Standard Character Mark

Yes

Type of Mark
TRADEMARK

Register
PRINCT PAL

Mark Drawing Cotle
(4] STANDARD CHARACTER MARK

Owner
Wild Brain Entertainment, Inc. CORPORATION DELAWARE 15000 Ventura
Blvd, 3rd Fl 8herman Qaks CALIFORNIA 21403

Goods/Services

Class 8tatus -- ACTIVE. IC 003. U8 021 023 026 036 038, G & 3:
Electrical and sclentifie apparatus, namely, electronic game software:
computer game software; downloadable computer games; computer and
video-game cassettes, cartridges, discs and programs; downloadable
game software; motion picture films featuring music, animated
cartoons, live-action performances and live action performances by
costumed characters all in the field of children's education;
pre-recorded video and audio cassettes, video and audio tapes, video
and audio discs, CD ROMs, compact discs, digital versatile discs,
musical video recordings, musical sound recordings and phonograph
recordg featuring music, animated cartoons, live-actlon performances
and live action performances by castumed characters zll in the field
of children's education; software and manuals sold as a unit in the
field of children's educatien, namely, for use in creating, updating
and maintaining calendare, for information management and for uege as
computer screen savers; decorative refrigerator magnets; hand held
units for playing electronic games for use with external display
gereen or monitar.

Filing Date
2012/01/05

Examining Attorney



Print: Jan 28, 2013 85509929

CHUQ, EMILY

Attorney of Record
Katherine L. MeDaniel
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To: Tardy, Beau (wsp@NJPLS.com)
Subject: U.S. TRADEMARK APPLICATION NO. 85741800 - DIZZY - N/A

Sent: 1/28/2013 12:36:36 PM
Sent As: ECOM112@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 1/28/2013 FOR U.S. APPLICATION SERIAL NO. 85741800

Please follow the instructions below:

(1) TO READ THE LETTER: Click on this link or go to http://tsdr.uspto.gov, enter the U.S.
application serial number, and click on “Documents.”

The Office action may not be immediately viewable, to allow for necessary system updates of the
application, but will be available within 24 hours of this e-mail notification.

(2) TIMELY RESPONSE IS REQUIRED: Please carcfully review the Office action to determine (1)
how to respond, and (2) the applicable response time period. Your response deadline will be calculated
from 1/28/2013 (or sooner if specified in the Office action). For information regarding response time
periods, see http://www.uspto.gov/trademarks/process/status/responsetime.jsp.

Do NOT hit “Reply” to this e-mail notification, or otherwise e-mail your response because the
USPTO does NOT accept e-mails as responses to Office actions. Instead, the USPTO recommends that
you respond online using the Trademark Electronic Application System (TEAS) response form located at

http://www.uspto.gov/trademarks/teas/response forms.jsp.



(3) QUESTIONS: For questions about the contents of the Office action itsclf, please contact the
assigned trademark examining attorney. For fechnical assistance in accessing or viewing the Office action
in the Trademark Status and Document Retrieval (TSDR) system, please e-mail TSDR@uspto.gov.

WARNING

Failure to file the required response by the applicable response deadline will result in the
ABANDONMENT of your application. For more information regarding abandonment, see

http://'www.uspto.gov/trademarks/basics/abandon. {sp.

PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION: Private
companies not associated with the USPTO are using information provided in trademark applications to
mail or e-mail trademark-related solicitations, These companics often use names that closcly resemble the
USPTO and their solicitations may look like an official government document. Many solicitations require
that you pay “fees.”

Please carefully review all correspondence you receive regarding this application to make sure that you are
responding to an official document from the USPTO rather than a private company solicitation, All
official USPTO correspondence will be mailed only from the “United States Patent and Trademark
Office” in Alexandria, VA; or sent by e-mail from the domain “@uspto.gov.” For more information on
how to handle private company solicitations, see
http://www.uspto.gov/trademarks/solicitation warnings.jsp.
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PTO Forin 1478 (Rey BI200H)

OMB Na, 0551-0009 (Exp 12/51/2014)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 85741800
Filing Date: 09/28/2012

NOTE: Data fields with the * are mandatory under TEAS Plus. The wording "(if applicable)” appears
where the field is only mandatory under the facis of the particular application.

The table below presents the data as entered.

TEA_S Plus | YES

MARK INFORMATION C e Ty
*MARK ) DIZZY _ = =R =
CHARACTERS YES

]l_lwsli'g%-GENERATED VES

.LI'-I”EIIIAI; ELEMENT - DIZZY . -

H*M ARK ST A,IZEMENT ;I*:li :aark consists of st;ndard characte:r;, without clai;'t td any particular font, st
REGISTER  |Principal

APPLICANT INFORMATION ' -
“OWNEROF MARK | Tardy, Beau o

DBA/AKA/T Aff;li_)l.-lMERLY -F.c-.rmer_ly Dizzy Productions, Dizzy W-orldwide Corp., Di;z;;r _'ITV, Aéluaﬁum Cre
*STREET 16591'11_1[ Top Lane | At e %

wrry  |Kingwood e Dkl
STATE _ .

(Required for U.S. Texas

applicants)

*CO[&NTR‘E - i -Ur;iteg States == 5

*ZIP/POSTAL CODE | i

(Required for U.S. 77339




] applicants only)

LEGAL ENTITY INFORMATION
*TYPE INDIVIDUAL
* COUNTRY OF d
CITIZENSHIP United States
GOODS AND/OR SERVICES AND BASIS INFORMATION
) INTERNATIONAL
CLASS 009
D1 gltal matenals, namely, CDs featurmg television programs, cartoons, music
*IDENTIFICATION of entertainment; Prerecorded video cassettes featuring television programs, ¢
musm in the field of entertainment
*FILING BASIS SECTION l(a)
ANYT[—EI;';‘R[E ED ATE At least as early as 12/31/1996
FIRST USE IN
COMMERCE D ATE At least as early as 12/31/1996
SPECIMEN FILE NAME(S)
SPEO- 7136153198-
ORIGINAL PDF FILE
142104424 ZY_music DIZZY TV history DIZZYthecat history DIZZY 2
CONVERTED PDF
FILE(S) WTICRS\EXPORT16\MMAGEOUT16\857\418\85741800\xm1 \FTK0003.JPG
(6 pages)
\\TICRS\EXPORT 1 6\IMAGEOUT 16\857\41 8\85 741 SOO\xrnl 1 \FTKOOO4 JPG
\\TICRS\EXPORT16\IMAGEOUT1 6\85?\4 1 8\85 741800\xm] ] \FTKOOOS JPG
\\TICRS\EXPORT 16\IMAG EOUTl 6\85 7\418\85741800\xml1 \FTKOODG J PG
\\TICRS\EKPORT]6\IMAGEOUT1 0\857\418\85741 SOO\xml INFTK0007. JPG
\\TICRS\EXPORT 1 6\IMAGEOUTI1 6\857\4 18\85741 SOO\xml I\FTKOOOS J PG
DES?I?I%&I: DIZZY music, DIZZY TV samples and webshot histories for two of web sites
*INTERNATIONAL
CLASS 009
Digital media, namely, pre- recurdcd video cassettes, digital video dlSCS digital »
*IDENTIFICATION downloadable audio and video recordings, DVDs, and high definition digital dis
animation
*FILING BASIS SECTION 1(a)
FIRST USE
ANYWHERE D ATE At least as early as 12/31/1996
F[RST USE lN




At least as e::u’lyr as 12/31/1996

COMMERCE DATE
SPECIMEN FILE NAME(S)
ORIGINAL
SPECIMEN APPLICANT-SUPPLIED FILE (SOU"NDMOTION)
DESS(?I:E}ICP?I’I(E:: DIZZY animated cartoons
*IN TERNATIONAL
CLASS 009
Digital media, namely, DV]]s, downloadable audio and video recordings, do
files featuring television programs, cartoons, music in the field of entertainn
*IDENTIFICATION Downloadable videos and'dt?wnloadable audio w?ual reco‘rdmgs‘, featuring t«
programs, cartoons, music in the field of entertainment via the internet and v
devices; Prerccorded digital video disks featuring television programs, cartoor
the field of entertainment
*FILING BASIS SECTION 1(a)
FIRST USE
ANYWHERE DATE At least as early as 12/31/1996
FIRST USE IN
COMMERCE DATE At least as early as 12/31/1996
SPECIMEN FILE NAME(S)
ORIGINAL PDF FILE SPEO 7136153198- 1 12845489 DIZZY specimens 1996 to 2012 reduced s
CONVERTED PDF
FILE(S) \TICRS\EXPORTI6\MAGEQUTI16\857\418\85741800\xmI \FTK0009.JPG
(7 pages)
\\TICRS\EXPORTI G\IMAGEOUT 1 6\857\4 1 8\8574 1 800\xm1 I\FTKOO 10. JPG
\\TICRS\EXPORT 16\IMAG EOUTI 6\857\4 1 8\8574 1 SOO\xml 1 \FTKOO 11 J'PG
\\TICRS\EXPDRT] G\IMAGEOUTl 6\857\4 1 8\85741 800\xm!I\FTK001 2.J PG
\\TICRS\EXPORT 1 6\[MAC-EOUT1 6\857\4 18\85741 800\xml1\FTK001 3 J PG
\\TICRS\EXPORT 1 6\IMAGEOUT16\857\4 18\85741800\xmI\FTK0014.JPG
\\TICRS\EXPORT 1 6\IMAGEOUT1 6\857\41 8\85741 800\xm1 I\FTK0015.JPG
SPECIMEN
DESCRIPTION Uses of DIZZY on goods from 1996 to 2012
ADDITIONAL STATEMENTS SECTION
*TRANSLATION
(if appllcable)
*TRANSLITERATION
(if applicable)
*CLAIMED PRIOR
REGISTRATION




‘ (if applicable) ‘

*CONSENT

(NAME/LIKENESS)

(if applicable)

*CONCURRENT USE

CLAIM

(if applicable)

USE OF THE MARK IN The mark was first used anywhere in a different form other than that sought to b
ANOTHER FORM least as early as 12/31/1996, and in commerce at least as early as 12/31/1996.
ATTORNEY INFORMATION

NAME Wendy Peterson
FIRM NAME Not Just Patents
STREET PO Box 18716
CITY Minneapolis
STATE Minnesota
COUNTRY United States
ZIP/POSTAL CODE 55418

PHONE (651) 500-7590
EMAIL ADDRESS wsp@NJPLS.com
AUTHORIZED TO

COMMUNICATE VIA Yes

EMAIL

CORRESPONDENCE INFORMATION

*NAME Wendy Peterson

FIRMN;\ME_‘. = Not Just Patents

_*_S’I‘REET PO Box 187 16__- _

oy T
staTE [

(Required for U.S. Minnesota

applicants) 5 —l S
-*COUNTﬁY United States

*ZIP/POSTAL (_ZEDE 55418 _ _ L

PHONE (651) 500-7590 )

_*';B_IVI-AIL ADDRESS _ wsp@N;]P-T_.;‘S'n.-CDm o i
*AUTHORIZED TO 7] o _

COMMUNICATE VIA Yes



EMAIL

FEE INFORMATION
NUMBER OF CLASSES | | _ . -
FEE PER CLASS 1275
*TOTAL FEE PAID 275
SIGNATURE INFORMATION T e R E e e e e T
TSIGN";‘_URE | /Wendy Peterson/
* SIGNATORY'SNAME | Wendy Peterson . e S—

* SIGNATORY'S

Attorney of record, Minnesota and Michigan bar members

POSITION
i T OLRONES  |eeaTy S0R-7500
* DATE SIGNED 09/28/2012




Trademark/Service Mark Application, Principal Register
TEAS Plus Application

Serial Number: 85741800
Filing Date: 09/28/2012
To the Commissioner for Trademarks:

MARK: DIZZY (Standard Characters, see mark)
The literal element of the mark consists of DIZZY,
The mark consisis of standard characters, without claim to any particular font, style, size, or color.

The applicant, Beau Tardy, Formerly Dizzy Productions, Dizzy Worldwide Corp., Dizzy TV, Aquarium
Creative Agency, a citizen of United States, having an address of

1659 Hill Top Lane

Kingwood, Texas 77339

United States

requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended, for the following:

For specific filing basis information for each item, you must view the display within the Input Table.

International Class 009: Digital materials, namely, CDs featuring television programs, cartoons,
music in the field of entertainment; Digital media, namely, pre-recorded video cassettes, digital video
discs, digital versatile discs, downloadable audio and video recordings, DVDs, and high definition digital
discs featuring animation; Digital media, namely, DVDs, downloadable audio and video recordings,
downloadable files featuring television programs, cartoons, music in the field of entertainment;
Downloadable videos and downloadable audio visual recordings featuring television programs, cartoons,
music in the field of entertainment via the internet and wireless devices; Prerecorded digital video disks
featuring television programs, cartoons, music in the field of entertainment; Prerecorded video cassettes
featuring television programs, cartoons, music in the field of entertainment

In International Class 009, the mark was first used by the applicant or the applicant's related company or
licensee predecessor in interest at least as early as 12/31/1996, and first used in commerce at least as early
as 12/31/1996, and is now in use in such commerce. The applicant is submitting one(or more) specimen(s)
showing the mark as used in commerce on or in connection with any item in the class of listed goods
and/or services, consisting of a(n) DIZZY music, DIZZY TV samples and webshot histories for two of
web sites; DIZZY animated cartoons; Uses of DIZZY on goods from 1996 to 2012.

Original PDF file:



SPE0-7136153198-

142104424 . ZY music DIZZY TV history DIZZYthecat history DIZZY TV Vimeo.pdf
Converted PDF file(s) (6 pages)

Specimen Filel

Specimen File2

Specimen File3

Specimen Filed

Specimen File5

Specimen File6

Original PDF file:

SPE0-7136153198-112845489 . DIZZY specimens 1996 to 2012 reduced size.pdf
Converted PDF file(s) (7 pages)

Specimen Filel

Specimen File2

Specimen File3

Specimen File4

Specimen File5

Specimen File6

Specimen File7
Original Specimen:
APPLICANT-SUPPLIED FILE (SOUND/MOTION)

The mark was first used anywhere in a different form other than that sought to be registered at least as
early as 12/31/1996, and in commerce at least as early as 12/31/1996.

The applicant's current Attorney Information:
Wendy Peterson of Not Just Patents
PO Box 18716
Minneapolis, Minnesota 55418
United States

The applicant's current Correspondence Information:
Wendy Peterson
Not Just Patents
PO Box 18716
Minneapolis, Minnesota 55418
(651) 500-7590(phone)
wsp@NJPLS.com (authorized)

A fee payment in the amount of $275 has been submitted with the application, representing payment for 1
class(es).

Declaration



The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true,

Signature: /Wendy Peterson/ Date Signed: 09/28/2012
Signatory's Name: Wendy Peterson
Signatory's Position: Attorney of record, Minnesota and Michigan bar members

RAM Sale Number: 11474
RAM Accounting Date: 10/01/2012

Serial Number: 85741800

Internet Transmission Date: Fri Sep 28 19:59:34 EDT 2012
TEAS Stamp: USPTO/FTK-71.36.153.198-2012092819593420
1318-85741800-49069b7¢9dd 13c82a7 1 e483662
685eebB65-CC-11474-20120928195205476511
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Bloom, Ellen

e e e e e e e e ——————ea
From: Merone, William

Sent: Wednesday, June 18, 2014 1:13 PM

To: 'Wendy Peterson'

Cc: Sardesai-Grant, Natasha; Reichman, Jonathan

Subject: RE: Tardy v. Wild Brain Entertainment (Opp. No. 91205896)

Ms. Peterson:

Natasha and | will call you at 3:00 pm EST at (651) 500-7590 (the number provided in your papers), unless you'd prefer
us to use another number or call earlier.

Regarding Mr. Baxley, there is no provision in the Rules that permit a party to request Interlocutory Attarney
involvement in meet-and-confer sessions, nor was Mr, Baxley’s participation mandated by any order issued in this

case. Rather, Board participation by request is limited to the initial Rule 26(f) discovery conferences. See D.I. 2, p. 3; see
also TBMP 401.01. In the November 2013 order following the Rule 26(f) discovery conference, Mr. Baxley merely noted
that the Board has the power to require a pre-motiaon teleconference if the parties are refusing to cooperate in the
discovery process. See D.l. 21, n.7. However, given that your client has permitted you to participate in the discovery
process, that is not an issue here.

Thus, we will not be contacting Mr. Baxley regarding this matter and will call you directly at 3:00 pm. If you still maintain
that Board participation in a meet-and-confer session is mandatory, then you are of course free to raise that objection in
your opposition to any mation to compel we may file (assuming we cannot resolve the outstanding discavery issues
through the meet-and-confer process).

Regards,

William Merone

From: Wendy Peterson [mailto:wspnjpls@gmail.com]

Sent: Wednesday, June 18, 2014 12:06 PM

To: Merone, William
Subject: Re: Tardy v. Wild Brain Entertainment (Opp. No. 91205896)

| can make myself available this afternoon or Friday morning. Please email Andrew Baxley to set up a
telephone conference with him as ordered in the discovery conference.

Wendy

On Wed, Jun 18,2014 at 9:31 AM, Merone, William <WMerone(@kenyon.com> wrote:

Ms. Peterson:

We are not intending to conference with your client; this is a discovery matter.



Under the Rules, the parties are required to meet and confer to resolve discovery disputes before filing a motion to
compel. If you are saying that you do not have standing authorization to interact with opposing counsel, then your
client is evidently not prepared to fulfill his responsibilities in association with the litigation of this case. Cf., e.g., D.I. 21
(“The Board expects parties and/or their attorneys to cooperate

with one another in the discovery process and looks with disfavor on those who do not so cooperate.”).

Please let us know by the end of the day whether your client has authorized you to cooperate in the discovery process,
including necessary meet and confer sessions.

Regarding your views on standing, we are aware of your position and disagree. If you are saying that your client stands
on its objections on the grounds of relevance for the reasons listed below, then if you wish we can treat this exchange as
the “meet and confer” and we'll proceed immediately with filing our motion to compel. Alternately, we’ll be available to
discuss this matter with you either later today or Friday.

Please let us know how you wish to proceed.

Regards,

William Merone

From: Wendy Peterson [mailto:wspnijpls@gmail.com]

Sent: Wednesday, June 18, 2014 10:18 AM

To: Merone, William

Subject: Re: Tardy v. Wild Brain Entertainment (Opp. No. 91205896)

Mr. Merone,



Mr. Tardy has standing and will be relying the refusal of his application. Opposer has standing under
Life Zone Inc. v. Middleman Group Inc., 87 USPQ2d 1953 (TTAB 2008).

| have not been able to contact Mr. Tardy in the short window that you suggested yesterday for a
conference today to get his permission to conduct the conference but the Board acknowledged that
standing is not an issue. The relevant application has already been plead into the record, there's
nothing else that we need.

Wendy Peterson

On Tue, Jun 17, 2014 at 9:20 AM, Merone, William <WMerone@kenyon.com=> wrote:

Ms. Peterson:

Further to Trademark Rule 2.120(e), please let us know your availability to participate in a brief conference
about the relevancy objections that Opposer has asserted in his Response to Applicant’s First Set of Document
Requests and in his Response to Applicant’s First Set of Interrogatories. Given that Mr. Tardy relied on a
supposed priority of rights when he originally alleged standing, we believe that discovery into the facts relating
to Mr. Tardy’s past use and/or involvement with the DIZZY mark are relevant to this case.

Natasha and | are both available tomorrow (Wednesday, June 18™) any time after noon (and possible as early as
11:30) to hold a teleconference. Please let us know time works for you.

If you are unavailable tomorrow, please let me know your availability for Friday, June 20" and I can attempt to
coordinate schedules. (I will be out of the office and unavailable all day on Thursday).

Regards,

-- Wm. Merone

William M. Merone



Counsel | Trademarks & Copyrights
Kenyon & Kenyon LLP
1500 K Street, NW | Washington, DC 20005-1257

202.220.4270 Office | 202.220.4201 Fax

wmemnc:j}kem yon.com | www.lkenyon.com

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business
confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If
vou are not the intended recipient, please contact the sender and delete all copies.



Exhibit H



Bloom, Ellen

From: Wendy Peterson <wspnjpls@gmail.com>

Sent: Wednesday, June 18, 2014 12:06 PM

To: Merone, William

Subject: Re: Tardy v. Wild Brain Entertainment (Opp. No. 91205896)

| can make myself available this afternoon or Friday morning. Please email Andrew Baxley to set up a
telephone conference with him as ordered in the discovery conference.

Wendy

On Wed, Jun 18, 2014 at 9:31 AM, Merone, William <WMerone{@kenyon.com> wrote:

Ms. Peterson:

We are not intending to conference with your client; this is a discovery matter.

Under the Rules, the parties are required to meet and confer to resolve discovery disputes before filing a motion to
compel. If you are saying that you do not have standing authorization to interact with opposing counsel, then your
client is evidently not prepared to fulfill his responsibilities in association with the litigation of this case. Cf, e.g., D.I. 21
(“The Board expects parties and/or their attorneys to cooperate

with one another in the discovery process and looks with disfavor on those who do not so cooperate.”).

Please let us know by the end of the day whether your client has authorized you to cooperate in the discovery process,
including necessary meet and confer sessions.

Regarding your views on standing, we are aware of your position and disagree. |f you are saying that your client stands
on its objections on the grounds of relevance for the reasons listed below, then if you wish we can treat this exchange as
the “meet and confer” and we'll proceed immediately with filing our motion to compel. Alternately, we'll be available to
discuss this matter with you either later today or Friday.

Please let us know how you wish to proceed.

Regards,



William Merone

From: Wendy Peterson [mailto:wspnijpls@gmail.com]

Sent: Wednesday, June 18, 2014 10:18 AM

To: Merone, William

Subject: Re: Tardy v. Wild Brain Entertainment (Opp. No. 91205896)

Mr. Merone,

Mr. Tardy has standing and will be relying the refusal of his application. Opposer has standing under
Life Zone Inc. v. Middleman Group Inc., 87 USPQ2d 1953 (TTAB 2008).

I have not been able to contact Mr. Tardy in the short window that you suggested yesterday for a
conference today to get his permission to conduct the conference but the Board acknowledged that
standing is not an issue. The relevant application has already been plead into the record, there's
nothing else that we need.

Wendy Peterson

On Tue, Jun 17, 2014 at 9:20 AM. Merone, William <WMerone@kenyon.com> wrote:

Ms. Peterson:

Further to Trademark Rule 2.120(e), please let us know your availability to participate in a brief conference
about the relevancy objections that Opposer has asserted in his Response to Applicant’s First Set of Document
Requests and in his Response to Applicant’s First Set of Interrogatories. Given that Mr, Tardy relied on a



supposed priority of rights when he originally alleged standing, we believe that discovery into the facts relating
to Mr. Tardy’s past use and/or involvement with the DIZZY mark are relevant to this case.

Natasha and I are both available tomorrow (Wednesday, June 18“‘) any time after noon (and possible as early as
11:30) to hold a teleconference. Please let us know time works for you.

If you are unavailable tomorrow, please let me know your availability for Friday, June 20" and I can attempt to
coordinate schedules. (I will be out of the office and unavailable all day on Thursday).

Regards,

- Wm. Merone

William M. Merone

Counsel | Trademarks & Copyrights

Kenyon & Kenyon LLP

1500 K Street, NW | Washington, DC 20005-1257

202.220.4270 Office | 202.220.4201 Fax

wmerone@kenyon.com | www.kenyon.com
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Exhibit I



Bloom, Ellen
Mo

From: Wendy Peterson <wspnjpls@gmail.com>

Sent: Wednesday, June 18, 2014 1:18 PM

To: Merone, William

Subject: Re: Tardy v. Wild Brain Entertainment (Opp. No. 91205896)

| agreed to a Board conference today to discuss your motion to compel, I'm sorry if that was not clear.
| did not agree to anything else. | am standing by the fact that my client has standing because his
application was refused. There is no discovery required regarding my client's standing, the application
is already pleaded into the record.

If you want to know what happened in the discovery conference you should call Katherine and ask
her. This type of scenario was specifically discussed.

Wendy

On Wed, Jun 18, 2014 at 12:13 PM, Merone. William <WMerone@kenyon.com> wrote:

Ms. Peterson:

Natasha and | will call you at 3:00 pm EST at (651) 500-7590 (the number provided in your papers), unless you'd prefer
us to use another number or call earlier.

Regarding Mr. Baxley, there is no provision in the Rules that permit a party to request Interlocutory Attorney
involvement in meet-and-confer sessions, nor was Mr. Baxley's participation mandated by any order issued in this

case. Rather, Board participation by request is limited to the initial Rule 26(f) discovery conferences. See D.I. 2, p. 3; see
also TBMP 401.01. In the November 2013 order following the Rule 26(f) discovery conference, Mr. Baxley merely noted
that the Board has the power to require a pre-motion teleconference if the parties are refusing to cooperate in the
discovery process. See D.I. 21, n.7. However, given that your client has permitted you to participate in the discovery
process, that is not an issue here.

Thus, we will not be contacting Mr. Baxley regarding this matter and will call you directly at 3:00 pm. If you still maintain
that Board participation in a meet-and-confer session is mandatory, then you are of course free to raise that cbjection in
your apposition to any motion to compel we may file (assuming we cannot resolve the outstanding discovery issues
through the meet-and-confer process).

Regards,



William Merone

From: Wendy Peterson [mailto:wspnjpls@gmail.com]
Sent: Wednesday, June 18, 2014 12:06 PM

To: Merone, William
Subject: Re: Tardy v. Wild Brain Entertainment (Opp. No. 91205896)

| can make myself available this afternoon or Friday morning. Please email Andrew Baxley to set up a
telephone conference with him as ordered in the discovery conference.

Wendy

On Wed, Jun 18, 2014 at 9:31 AM, Merone, William <WMerone@kenyon.com> wrote:

Ms. Peterson:

We are not intending to conference with your client; this is a discovery matter,

Under the Rules, the parties are required to meet and confer to resolve discovery disputes before filing a motion to
compel. If you are saying that you do not have standing autharization to interact with opposing counsel, then your
client is evidently not prepared to fulfill his responsibilities in association with the litigation of this case. Cf, e.g., D.I. 21
(“The Board expects parties and/or their attorneys to cooperate

with one another in the discovery process and looks with disfavor on those who do not so cooperate.”).

Please let us know by the end of the day whether your client has authorized you to cooperate in the discovery process,
including necessary meet and confer sessions.

Regarding your views on standing, we are aware of your position and disagree. If you are saying that your client stands
on its objections on the grounds of relevance for the reasons listed below, then if you wish we can treat this exchange as



the “meet and confer” and we’'ll proceed immediately with filing our motion to compel. Alternately, we’ll be available to
discuss this matter with you either later today or Friday.

Flease let us know how you wish to proceed.

Regards,

William Merone

From: Wendy Peterson [mailto:wspnijpls@gmail.com
Sent: Wednesday, June 18, 2014 10:18 AM

To: Merone, William
Subject: Re: Tardy v. Wild Brain Entertainment (Opp. No. 91205896)

Mr. Merone,

Mr. Tardy has standing and will be relying the refusal of his application. Opposer has standing under
Life Zone Inc. v. Middleman Group Inc., 87 USPQ2d 1953 (TTAB 2008).

| have not been able to contact Mr. Tardy in the short window that you suggested yesterday for a
conference today to get his permission to conduct the conference but the Board acknowledged that
standing is not an issue. The relevant application has already been plead into the record, there's
nothing else that we need.

Wendy Peterson

On Tue, Jun 17, 2014 at 9:20 AM, Merone, William <WMerone@kenyon.com> wrote:
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Ms. Peterson:

Further to Trademark Rule 2.120(e), please let us know your availability to participate in a brief conference
about the relevancy objections that Opposer has asserted in his Response to Applicant’s First Set of Document
Requests and in his Response to Applicant’s First Set of Interrogatories. Given that Mr. Tardy relied on a
supposed priority of rights when he originally alleged standing, we believe that discovery into the facts relating
to Mr. Tardy’s past use and/or involvement with the DIZZY mark are relevant to this case.

Natasha and I are both available tomorrow (Wednesday, June 1 8”‘) any time after noon (and possible as early as
11:30) to hold a teleconference. Please let us know time works for you.

[f you are unavailable tomorrow, please let me know your availability for Friday, June 20" and I can attempt to
coordinate schedules. (I will be out of the office and unavailable all day on Thursday).

Regards,

-- Wm. Merone

William M. Merone

Counsel | Trademarks & Copyrights

Kenyon & Kenyon LLP

1500 K Street, NW | Washington, DC 20005-1257

202.220.4270 Office | 202.220.4201 Fax
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