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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
Teresa H. Earnhardt, Consolidated Opposition Nos.
91205331 (parent) and 91205338
Opposer,
In the matter of:
Vs.
Application Serial No. 85/383,910
Mark: EARNHARDT COLLECTION
(Intl. Class 20)

Kerry Earnhardt, Inc.,

Applicant.

O L L U LD L UL L L LD

Application Serial No. 85/391,456
Mark: EARNHARDT COLLECTION
(Intl. Class 37)

OPPOSER’S FIRST NOTICE OF RELIANCE

I. U.S. Trademark and Service Mark Registrations

Pursuant to 37 C.F.R. § 2.122(d)(2), Opposer Teresa H. Earnhardt hereby makes of
record in this proceeding the attached photocopies of the USPTO certified status and title copies

of the following U.S. trademark and service mark registrations:

Reg. No. Mark Exhibit Hereto
1,644,237 DALE EARNHARDT A
2,035,107 DALE EARNHARDT (Script) B
3,436,512 THE DALE EARNHARDT C
FOUNDATION & Design
3,441,133 DALE EARNHARDT (Script & D
Design)
I1. Non-Confidential Excerpts and Exhibits from Discovery Deposition of Rene
Earnhardt

Pursuant to 37 C.F.R. § 2.120(G)(3)(i), Opposer hereby makes of record in this proceeding

the following excerpts (Exhibit E hereto) and non-confidential exhibits (Exhibit F hereto) from

LEGAL02/34951378v1



the February 6, 2014, discovery deposition of Rene Earnhardt. The selected confidential exhibits
(Opposer’s Exhibit Nos. 1-13) are being filed separately with Opposer’s Second Notice of
Reliance.

Pages and Lines

p.1,L.L1-p.8,1.16
p.14,1. 18 —p. 15,1. 24
p.20,1. 18 —p. 26, 1. 25
p.-28, L. 1—-p.29,1. 12
p.33,1.19—p. 34,1. 23
p-37,1.7-p.39,1. 10
p.42,1.13-p. 70,1. 24
p.72,1. 16 —p. 100, L. 25
p. 101, 11. 17-22

p.102,1. 4 —p. 108, 1. 22
p. 109,1.20 —p. 110,1. 13
plll,1.5—p. 118,13

Non-Confidential Exhibits

Opposer’s Exhibit Nos. 14-15

III. Discovery Responses

Pursuant to 37 C.F.R. § 2.120()(3)(i), Opposer hereby makes of record in this proceeding
the following portion of Applicant’s responses to Opposer’s First Set of Interrogatories to
Applicant. Copies of the interrogatory and Applicant’s response referenced above are attached
hereto as Exhibit G.

Applicant’s Responses to Opposer’s Interrogatories

Interrogatory No. 1 and Response No. 1.

Respectfully submitted,

e

Larry C. Jones
Bruce J. Rose
Carla H. Clements

-2 .
LEGAL02/34951378v1



Alston & Bird, LLLP

Bank of America Plaza

101 South Tryon Street, Suite 4000
Charlotte, North Carolina 28280-4000
Telephone: (704) 444-1000

Attorneys for Opposer,
Teresa H. Earnhardt

LEGALO02/34951378v1



CERTIFICATE OF SERVICE

I hereby certify that the foregoing “Opposer’s First Notice of Reliance” and the

accompanying materials were duly served on Applicant by depositing copies of same in the

United States mail, first-class postage prepaid, on the 222 day of August, 2014 addressed to

Applicant’s attorneys of record as follows:

LEGAL02/34951378v1

D. Blaine Sanders

Matthew F. Tilley

Robinson Bradshaw & Hinson, P.A.
101 N. Tryon Street, Suite 1900
Charlotte, NC 28246-0106
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EXHIBIT A
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UNITED STATES DEPARTMENT OF COMMERCE
United States Patent and Trademark Office

July 18,2014

THE ATTACHED U.S. TRADEMARK REGISTRATION 1,644,237 IS
CERTIFIED TO BE A TRUE COPY WHICH IS IN FULL FORCE AND
EFFECT WITH NOTATIONS OF ALL STATUTORY ACTIONS TAKEN
THEREON AS DISCLOSED BY THE RECORDS OF THE UNITED STATES
PATENT AND TRADEMARK OFFICE.

REGISTERED FOR A TERM OF 10 YEARS FROM May 14, 1991
2nd RENEWAL FOR A TERM OF 10 YEARS FROM May 14, 2011
SECTION 8 PARTIAL & 15
LESS GOODS
CLASS(ES) CANCELLED:

INT CL 026

veARRRSRRASS

ISaRNRNYRRARNRI RSy

SAID RECORDS SHOW TITLE TO BE IN:
TERESA H. EARNHARDT
AN INDIVIDUAL OF THE UNITED STATES

'''''
‘‘‘‘‘‘
s

MBARAR SRR R R

By Authority of the

Under Secretary of Commerce foy
and Director of the Unit tateg

htellectual Property
ent and Trademark Office

L]

ELEL LT L Tt

. SWAIN
Certifying Officer
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Int. Cls.: 6, 8, 16, 25, 26, 28 and 41

Prior U.S. Cls.: 13, 22, 23, 37, 38, 39, 40 and 107

United States Patent and Trademark Office

Reg. No. 1,644,237
Registered May 14, 1991

TRADEMARK
SERVICE MARK
PRINCIPAL REGISTER

DALE EARNHARDT

EARNHARDT, RALPH DALE (UNITED
STATES CITIZEN)

BOX 463

ROUTE 8

MOORESVILLE, NC 28115

FOR: METAL KEY RINGS, IN CLASS 6 (U.S.
CL. 13).

FIRST USE 0-0-1981;
0-0-1981.

FOR: POCKET KNIVES, IN CLASS 8 (U.S. CL.
23).

FIRST USE
0-0-1988.

FOR: PAPER GOODS AND PRINTED MATE-
RIAL, NAMELY POSTERS, BUMPER STICK-
ERS, DECALS, WALL CALENDARS, WINDOW
STICKERS AND BROGHURES-AAMB-BOOKS DI-
RECTED TO AUTOMOBILE RACING, IN
CLASS 16 (U.S. CLS. 37 AND 38).

FIRST USE 0-0-1979; IN COMMERCE
0-0-1979.

FOR: CLOTHING, NAMELY SWEATSHIRTS,
WARM-UP SETS, SHORTS, SPORT SHORTS,
GOLF SHIRTS, T-SHIRTS, SWEAFERS, JACK.
ETS, CAPS AND SOCKS, IN
CLASS 25 (U.S. CL. 39).

IN COMMERCE

0-0-1988; IN COMMERCE

FIRST USE 0-0-1976; IN COMMERCE
0-0-1976.
FOR:

s IN CLASS 26 (US CL. 40).

FIRST USE 0—0 1979; IN COMMERCE
0-0-1979.

FOR: TOYS, NAMELY MINIATURE CARS

, IN CLASS
28 (U.S. CL. 22).
FIRST USE 0-0-1981;
0-0-1981.
FOR: EAFFRREEAINI

IN COMMERCE

ENTERTAIN-

MNT SERVICES IN THE NATURE OF PAR-

TICIPATING IN PROFESSIONAL AUTOMO-
BILE Re#r@ES=42$B+ RELATED EXHIBITIONS,
IN CLASS 41 (U.S. CL. 107).

FIRST . USE 0-0-1975;
0-0-1975.

“DALE EARNHARDT” IN THE MARK IS
THE NAME OF A LIVING INDIVIDUAL
WHOSE CONSENT IS OF RECORD.

IN COMMERCE

SER. NO. 73-821,947, FILED 8-28-1989.

E. BODSON, EXAMINING ATTORNEY
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UNITED STATES DEPARTMENT OF COMMERCE

United States Patent and Trademark Office
July 24,2014

THE ATTACHED U.S. TRADEMARK REGISTRATION 2,035,107 IS
CERTIFIED TO BE A TRUE COPY WHICH IS IN FULL FORCE AND
EFFECT WITH NOTATIONS OF ALL STATUTORY ACTIONS TAKEN
THEREON AS DISCLOSED BY THE RECORDS OF THE UNITED STATES
PATENT AND TRADEMARK OFFICE.

REGISTERED FOR A TERM OF 10 YEARS FROM February 04, 1997

I RENEWAL FOR A TERM OF 10 YEARS FROM February 04, 2007
SECTION 8 & 15

AMENDMENT/CORRECTION/NEW CERT(SEC7) ISSUED

LESS GOODS

SAID RECORDS SHOW TITLE TO BE IN:
EARNHARDT, TERESA H.
AN UNITED STATES INDIVIDUAL

By Authority of the

Under Secretary of Commerce for Intellectual Property
and Director of the United States Patent ﬂnd Trademark Office

M. K. CARTER
Certifying Officer




Int. Cls.: 6, 8, 14, 16, 21, 24, 25, 28 and 41

Prior US. Cls.: 2, 5, 12, 13, 14, 22, 23, 25, 27, 28,
29, 30, 33, 37, 38, 39, 40, 42, 44, 50, 100, 101 and

107

United States Patent and Trademark Office

Corrected

Reg. No. 2,035,107
Registered Feb. 4, 1997
OG Date Sep. 23, 1997

TRADEMARK
SERVICE MARK
PRINCIPAL REGISTER

EARNHARDT, RALPH DALE (UNITED
STATES CITIZEN)

ROUTE 8, BOX 463

MOORESVILLE, NC 28115

OWNER OF U.S. REG. NO. 1,644,237.

THE MARK CONSISTS OF THE SIG-
NATURE OF “DALE EARNHARDT™.

FOR: METAL KEY RINGS, METAL
LICENSE PLATES AND METAL TAG
HOLDERS, IN CLASS 6 (U.S. CLS. 2, 12,
13, 14, 23, 25 AND 50).

FIRST USE 0-0-1988; IN COMMERCE
0-0-1988.

FOR: POCKET KNIVES, IN CLASS 8
(U.S. CLS. 23, 28 AND 44).

FIRST USE 0-0-1988;, IN COMMERCE
0-0-1988.

FOR: JEWELRY, NAMELY, LAPEL
PINS, CHARMS AND BELT BUCKLES,
IN CLASS 14 (US. CLS. 2, 27, 28 AND 50).

FIRST USE 0-0-1988; IN COMMERCE
0-0-1988.

FOR: PAPER GOODS AND PRINTED
MATERIAL, NAMELY, POSTERS,
BUMPER STICKERS, DECALS, WALL
CALENDARS, WINDOW STICKERS,

CARD SETS, AND BROCHURES AND
BOOKS DIRECTED TO AUTOMOBILE
RACING, IN CLASS 16 (US. CLS. 2, §, 22,
23, 29, 37, 38 AND 50).

FIRST USE 0-0-1988; IN COMMERCE
0-0-1988.

FOR: HOUSEWARES AND GLASS,
NAMELY, DRINKING GLASSES, CUPS,
MUGS; RUBBER, PLASTIC OR FOAM
INSULATING BEVERAGE HOLDERS
AND WATER BOTTLES SOLD EMPTY,
IN CLASS 21 (U.S. CLS. 2, 13, 23, 29, 30,
33, 40 AND 50).

FIRST USE 0-0-1988; IN COMMERCE
0-0-1988.

FOR: CLOTH FLAGS, AFGHANS,
TOWELS, CLOTH [FLAGS] * PEN-
NANTS °, IN CLASS 24 (U.S. CLS. 42
AND 50).

FIRST USE 0-0-1988; IN COMMERCE
0-0-1988.

FOR: CLOTHING, NAMELY, SWEAT-
SHIRTS, WARM-UP SETS, SHORTS,
SHIRTS, SPORT SHIRTS, GOLF SHIRTS,
T-SHIRTS, SUSPENDERS, SWEATERS,
JACKETS, HEADBANDS, CAPS,

In testimony whereof I have hereunto set my hand
and caused the seal of The Patent and Trademark
Office to be affixed on Sep. 23, 1997.

COMMISSIONER OF PATENTS AND TRADEMARKS



VISORS, STRAW HATS, SOCKS AND
INFANT SETS, IN CLASS 23 (US. CLS.
22 AND 39).

FIRST USE 0-0-1988; IN COMMERCE
0-0-1988.

FOR: TOYS, NAMELY, MINIATURE
CARS AND TRUCKS; AND RADIO CON-
TROLLED CARS, IN CLASS 28 (US.
CLS. 22, 23, 38 AND 50).

FIRST USE 0-0-1988;, IN COMMERCE
0-0-1988.

FOR: ENTERTAINMENT SERVICES
iN THE NATURE OF CONDUCTING
AND SPONSORING AUTOMOBILE
RACES; ENTERTAINMENT SERVICES
IN THE NATURE OF PARTICIPATING
IN PROFESSIONAL AUTOMOBILE
RACES AND RELATED EXHIBITIONS,
IN CLASS 41 (US. CLS. 100, 10 AND
107).

FIRST USE 0-0-1988; IN COMMERCE
0-0-1983.

SER. NO. 74-727,721, FILED 9-12-1995.



Int. Cls.: 6, 8, 14, 16, 21, 24, 25, 28 and 41

Prior U.S. Cls.: 2, 5, 12, 13, 14, 22, 23, 25, 27, 28,
29, 30, 33, 37, 38, 39, 40, 42, 44, 50, 100, 101 and

107

United States Patent and Trademark Office

Reg. No. 2,035,107
Registered Feb. 4, 1997.

TRADEMARK
SERVICE MARK
PRINCIPAL REGISTER

EARNHARDT, RALPH
STATES CITIZEN)

ROUTE 8, BOX 463

MOORESVILLE, NC 28115

DALE (UNITED

FOR: METAL KEY RINGS, METAL LICENSE
PLATES AND METAL TAG HOLDERS, IN
CLASS 6 (U.S. CLS. 2, 12, 13, 14, 23, 25 AND 50).

FIRST USE 0-0-198%; IN COMMERCE
0-0-1988. :

FOR: POCKET KNIVES, IN CLASS 8 (US.
CLS. 23, 28 AND 44).

FIRST USE (-0-1988;
0-0-1988.

FOR: JEWELRY, NAMELY, LAPEL PINS,
CHARMS AND BELT BUCKLES, IN CLASS 14
(US. CLS. 2, 27, 28 AND 50).

FIRST USE 0-0-1988;
0-0-1988.

FOR: PAPER GOODS AND PRINTED MATE-
RIAL, NAMELY, POSTERS, BUMPER STICK-
ERS, DECALS, WALL CALENDARS, WINDOW
STICKERS, CARD SETS, AND BROCHURES
AND BOOKS DIRECTED TO AUTOMOBILE
RACING, IN CLASS 16 (US. CLS. 2, 5, 22, 23, 29,
37, 38 AND 50).

FIRST USE 0-0-1988;
0-0-1988.

FOR: HOUSEWARES AND GLASS, NAMELY,
DRINKING GLASSES, CUPS, MUGS; RUBBER.
PLASTIC OR FOAM INSULATING BEVERAGE

IN COMMERCE

IN COMMERCE

IN COMMERCE

HOLDERS AND WATER BOTTLES SOLD
EMPTY, IN CLASS 21 (U.S. CLS. 2, 13, 23, 29, 30,
33, 40 AND 50).

FIRST USE 0-0-1988;
0-0-1988.

FOR: CLOTH FLAGS, AFGHANS, TOWELS,
CLOTH ¥LAGS, IN CLASS 24 (US. CLS. 42
AND 50).

FIRST USE 0-0-1988;
0-0-1988.

FOR: CLOTHING, NAMELY, SWEATSHIRTS,
WARM-UP SETS, SHORTS, SHIRTS, SPORT
SHIRTS, GOLF SHIRTS, T-SHIRTS, SUSPENS~

- JACKETS, HEADBANDS,
CAPS, VISORS, STRAW HATS, SOCKS AND

IN COMMERCE

IN COMMERCE

INFANT SETS, IN CLASS 25 (U.S. CLS. 22 AND

39).

FIRST USE  0-0-1988;
0-0-1988.

FOR: TOYS, NAMELY, MINIATURE CARS
AND TRUCKS; AND RADIO CONTROLLED
CARS, IN CLASS 28 (US. CLS. 22, 23, 38 AND
50).

FIRST USE 0-0-1988;
0-0-1988.

FOR: ENTERTAINMENT SERVICES IN THE
NATURE OF CONDUCTING

IN COMMERCE

IN COMMERCE

ENTERTAIN-
MENT SERVICES IN THE NATURE OF PAR-
TICIPATING IN PROFESSIONAL AUTOMO-



2 2,035,107

BILE RACES AND RELATED EXHIBITIONS, THE MARK CONSISTS OF THE SIGNATURE
IN CLASS 41 (U.S. CLS. 100, 101 AND 107). OF “DALE EARNHARDT".
o;-[l%gsT R R N e SER. NO. 74-727,721, FILED 9-12-1995.

OWNER OF U.S. REG. NO. 1,644,237. ‘ WON TEAK OH, EXAMINING ATTORNEY



EXHIBIT C




UNITED STATES DEPARTMENT OF COMMERCE

United States Patent and Trademark Office "ff,
July 24,2014 "1?-’53’1

THE ATTACHED U.S. TRADEMARK REGISTRATION 3,436,512 1S
CERTIFIED TO BE A TRUE COPY WHICH IS IN FULL FORCE AND
EFFECT WITH NOTATIONS OF ALL STATUTORY ACTIONS TAKEN
THEREON AS DISCLOSED BY THE RECORDS OF THE UNITED STATES
PATENT AND TRADEMARK OFFICE.

REGISTERED FOR A TERM OF 10 YEARS FROM May 27, 2008
SECTION 8 PARTIAL & 15

LESS GOODS

CLASS(ES) CANCELLED:

INT. CL 043
INT. CL 044

SAID RECORDS SHOW TITLE TO BE IN:
EARNHARDT, TERESA H.
AN UNITED STATES INDIVIDUAL

By Authority of the

Under Secretary of Commerce for Intellectual Property
and Director of the United States Patent and Trademark Office

M. K. CARTER
Certifying Officer




Int. Cls.: 9, 16, 25, 36, 41, 43, and 44

Prior U.S. Cks.: 2, 5, 21, 22, 23, 26, 29, 36, 37, 38, 39,

50, 100, 101, 102, and 107

United States Patent and Trademark Office

Reg. No. 3,436,512
Registered May 27, 2008

TRADEMARK
SERVICE MARK
PRINCIPAL REGISTER

THE
DALE EARNHARDT
FOUNDATION

EARNHARDT, TERESA H (UNITED STATES
INDIVIDUAL)

1675 DALE EARNHARDT HIGHWAY, NO. 3

C/O DALE EARNHARDT, INC,

MOORESVILLE, NC 28115

FOR: PRE-RECORDED COMPACT DISKS, ALL
FEATURING SPORTS, IN CLASS 9 (U.S. CLS. 21, 23,
26, 36 AND 38).

FIRST USE 8-31-2005; IN COMMERCE 8-31-2005.

FOR: PAPER GOODS AND PRINTED MATERI-
AL, NAMELY, BROCHURES, PAMPHLETS, FRAB-
, IN CLASS 16 (U.S. CLS. 2, 5, 22, 23, 29, 37,

38 AND 50).

FIRST USE 10-31-2007; IN COMMERCE 10-31-2007.

FOR: CLOTHING, NAMELY, SHIRTS, T-SHIRTS,
IN CLASS 25 (U.S. CLS. 22 AND 39).

FIRST USE 10-31-2007; IN COMMERCE 10-31-2007.

FOR: CHARITABLE FUND RAISING; CHARITA-
BLE FUND RAISING SERVICES; CHARITABLE
SERVICES, NAMELY, PROVIDING FINANCIAL
ASSISTANCE IN THE FIELDS OF EDUCATION,
CHILDREN, HUMAN SERVICES, ENVIRONMEN-
TAL, AND WILDLIFE, IN CLASS 36 (U.S. CLS. 100,
101 AND 102).

FIRST USE 10-31-2007; IN COMMERCE 10-31-2007.

FOR: ENTERTAINMENT SERVICES IN THE
NATURE OF
~ANBs CONDUCTING, SPONSORING AND PARTI-
CIPATING IN AUTOMOBILE RACESANS- RELA-
TED EXHIBITIONS; CHARITABLE SERVICES,

NAMELY, PROVIDING BOOKS TO NEEDY PER-
SONS, IN CLASS 41 (U.S. CLS. 100, 101 AND 107).

FIRST USE 8-30-2006; IN COMMERCE 8-30-2006.

OB-FONEBBY-RERSONG AN RRO.
SEBENGHOU S EHOUB L REM S« E O NEEB Y

“PEREGNS2IN CLASS 43 (U.S. CLS. 100 AND 101).

FIRST USE 8-30-2006; IN COMMERCE 8-30-2006.

FIRST USE 11-30-2007; IN COMMERCE 11-30-2007.

OWNER OF US. REG. NOS. 1,644,237, 2,673,723,
AND OTHERS.

NO CLAIM IS MADE TO THE EXCLUSIVE
RIGHT TO USE "FOUNDATION", APART FROM
THE MARK AS SHOWN.

THE LIKENESS OF DALE EARNHARDT DOES
NOT IDENTIFY A LIVING INDIVIDUAL.

THE MARK CONSISTS OF THE SILHOUETTE
LIKENESS OF DALE EARNHARDT WITH HIS
ARMS HELD UP IN A SIGN OF VICTORY AND
THE WORDS THE DALE EARNHARDT FOUNDA-
TION.

SN 76-504,613, FILED 4-8-2003.

PAULA MAHONEY, EXAMINING ATTORNEY
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UNITED STATES DEPARTMENT OF COMMERCE

United States Patent and Trademark Office
July 24,2014

THE ATTACHED U.S. TRADEMARK REGISTRATION 3,441,133 IS
CERTIFIED TO BE A TRUE COPY WHICH IS IN FULL FORCE AND
EFFECT WITH NOTATIONS OF ALL STATUTORY ACTIONS TAKEN
THEREON AS DISCLOSED BY THE RECORDS OF THE UNITED STATES
PATENT AND TRADEMARK OFFICE.

REGISTERED FOR A TERM OF 10 YEARS FROM June 03, 2008
SECTION 8 PARTIAL & 15
LESS GOODS

CLASS(ES) CANCELLED:
INT.CL 018
INT. CL 026
INT. CL 043
INT. CL 044
SAID RECORDS SHOW TITLE TO BE IN:
EARNHARDT, TERESA H.
AN UNITED STATES INDIVIDUAL

By Authority of the

Under Secretary of Commerce for Intellectual Property
and Director of the United States

M. K. CARTER
Certifying Officer




Int. Cls.: 6, 9, 14, 16, 18, 20, 21, 24, 25, 26, 28, 36, 41, 43, and 44

Prior U.S. Cls.: 1, 2, 3, 5, 12, 13, 14, 21, 22, 23, 25, 26,
27, 28, 29, 30, 32, 33 36 37 38 39 40 41 42 50 100

101 102 and 107

United States Patent and Trademark Office

Reg. No. 3,441,133
Registered June 3, 2008

TRADEMARK
SERVICE MARK
PRINCIPAL REGISTER

EARNHARDT, TERESA H. (UNITED STATES
INDIVIDUAL)

1675 DALE EARNHARDT HIGHWAY, NO. 3

C/O DALE EARNHARDT, INC.

MOORESVILLE, NC 28115

FOR: METAL GOODS, NAMELY, LICENSE
PLATES, IN CLASS 6 (U.S. CLS. 2, 12, 13, 14, 23, 25
AND 50).

FIRST USE 2-28-2003; IN COMMERCE 2-28-2003.

FOR: MAGNETS, IN CLASS 9 (U.S. CLS. 21, 23, 26,
36 AND 38).

FIRST USE 2-28-2003; IN COMMERCE 2-28-2003.
FOR:
WATCHES AND CLOCKS, = =
s IN CLASS 14 (U.S. CLS.
2,27, 28 AND 50).

FIRST USE 10-31-2003; IN COMMERCE 10-31-2003.

FOR: PAPER GOODS AND PRINTED MATERI-
AL, NAMELY, TRADING CARDS, COMMEMORA..

€ARPS, POSTERS, STICKERS, PAPER GOODS
AND PRINTED MATERIAL, NAMELY, TRADING
CARDS, COMMEMORATIVE STAMPS FEATUR-

e Gl

ING SPORTS, NOTE CARDS, POSTERS, STICKERS,
DECALS, CALENDARS, -UNMGB-N—T—ED.AND
MOUNTED PHOTOGRAPHS ; IN CLASS
16 (US. CLS. 2, 5, 22, 23, 29, 37, 38AND50)

FIRST USE 2-28-2003; IN COMMERCE 2-28-2003.

FOR:
(US. CLS. 1,2, 3, 22 AND 41).

» IN CLASS 18

FIRST USE 5-31-2003; IN COMMERCE 5-31-2003.

FOR: 3y
NON-METAL NOVELTY LICENSE

KEY~CHARNS,
PLATES, PEAGQEHES: SEAT CUSHIONS AND CUSH-

IONS, IN CLASS 20 (U.S. CLS. 2, 13,22, 25, 32 AND 50).
FIRST USE 2-28-2003; IN COMMERCE 2-28-2003.

FOR: HOUSEWARES AND GLASS, NAMELY,
DRINKING GLASSES, CUPS AND MUGS; RUBBER,
PLASTIC OR FOAM INSULATING m

“FABNBRS, COOLERS AND BEVERAGE HOLDERS;

AND PORTABLE COOLERS, IN CLASS 21 (U.S. CLS.
2,13, 23, 29, 30, 33, 40 AND 50).

FIRST USE 2-28-2003; IN COMMERCE 2-28-2003.



FOR: AFGHANS, TOWELS, FABRIC FLAGS, AND
CLOTH PENNANTS, IN CLASS 24 (U.S. CLS. 42 AND
50).

FIRST USE 2-28-2003; IN COMMERCE 2-28-2003.

FOR: CLOTHING, NAMELY, SWEATSHIRTS,
SWEAT PANTS,
SHIRTS, SPORT SHIRTS, GOLF SHIRTS, T SHIRTS
TANK TOPS, JERSEYS, SHORTS, PANTS JACKETS,
COATS, HATS, CAPS, VISORS RAIN-
COATS, AND PAJAMAS, IN CLASS 25 (U.S. CLS. 22
AND 39).

FIRST USE 2-28-2003; IN COMMERCE 2-28-2003.

FOR: BEFFONSRAMELY—BUTTONS~FOR-
%Mmmm-m@m
IN CLASS 26 (U.S. CLS. 37, 39, 40, 42 AND 50).

FIRST USE 2-28-2006; IN COMMERCE 2-28-2003.

FOR: TOYS AND SPORTING GOODS, NAMELY,
MINIATURE AUTOMOBILES AND TRUCKS;
RADIO CONTROLLED CARS z‘rN‘B-—'FR-HGKSs

SPORTS
TABLE TOP GAMES STUFFED TOYS; STUFFED
TOY ANIMALS; AND CHRISTMAS TREE ORNA-
MENTS, EXCEPT CONFECTIONERY OR ILLUMI-
NATION ARTICLES, IN CLASS 28 (U.S. CLS. 22, 23,38
AND 50).

FIRST USE 2-28-2003; IN COMMERCE 2-28-2003.

FOR: CHARITABLE FUND RAISING; CHARITA-
BLE SERVICES, NAMELY, PROVIDING FINAN-
CIAL ASSISTANCE IN THE FIELDS OF
EDUCATION, CHILDREN, HUMAN SERVICES, EN-
VIRONMENT AS AND WILDLIFE, IN CLASS 36
(U.S. CLS. 100, 101 AND 102).

FIRST USE 2-28-2003; IN COMMERCE 2-28-2003.

FOR: ENTERTAINMENT SERVICES IN THE
NATURE OF

#4243 CONDUCTION, SPONSORING AND PARTI-

CIPATING IN AUTOMOBILE RACES—ANB—REfrm
“FEB- EXHIBITIONS; CHARITABLE SERVICES,
NAMELY, PROVIDING BOOKS TO THE NEEDY
PERSONS, IN CLASS 41 (U.S. CLS. 100, 101 AND 107).

FIRST USE 2-28-2003; IN COMMERCE 2-28-2003.

FOR: m}:—&&aﬂ@smm

MIDING-FREBS“AND I RTS*FOR:
“FEON:IN CLASS 43 (U.S. CLS. 100 AND 101)

FIRST USE 2-28-2003; IN COMMERCE 2-28-2003.

FOR: CHARITABER-SERVICES NAMBEY-—PRO~
“FOM~=IN CLASS 44 (U.S. CLS. 100 AND 101).

FIRST USE 2-28-2003; IN COMMERCE 2-28-2003.

OWNER OF U.S. REG. NOS. 1,644,237, 2,673,723,
AND OTHERS.

THE NAME "DALE EARNHARDT" AND LIKE-
NESS DO NOT IDENTIFY A LIVING INDIVIDUAL.

THE MARK CONSISTS OF THE SILHOUETTE
LIKENESS OF DALE EARNHARDT WITH HIS
ARMS HELD UP IN A SIGN OF VICTORY SUPER-
IMPOSED OVER A LETTER E, AND THE DALE
EARNHARDT MARK.

SN 76-505,230, FILED 4-9-2003.

KAREN BRACEY, EXAMINING ATTORNEY
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TERESA H. EARNHARDT,
OPPOSER, Opposition No.: 91205331 (parent)
Application Serial No. 85/383,910

Trademark: EARNHARDT COLLECTION
(Intl. Class 20)

v
KERRY EARNHARDT, INC.,
APPLICANT.
TERESA H. EARNHARDT,
OPPOSER, Opposition No.: 91205338
Application Serial No. 85/391,456

Service Mark: EARNHARDT COLLECTION
(Intl. Class 37)

\4
KERRY EARNHARDT, INC.,
APPLICANT.
DEPOSITION OF RENE EARNHARDT
(TAKEN by OPPOSER)
CHARLOTTE, NORTH CAROLINA

FEBRUARY 6, 2014

ALSO PRESENT: Joe Hedrick

REPORTED BY: Meredith R. Johnson
Court Reporter
Notary Public
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APPEARANCES

For the Opposer:

LARRY C. JONES, ESQ.

BRUCE J. ROSE, ESQ.

CARLA H. CLEMENTS, ESQ.

Alston & Bird LLP

Bank of America Plaza

101 South Tryon Street, Suite 4000
Charlotte, North Caroclina 28280
704-444-1000

704-444-1743 Fax
larry.jones@alston.com

For the Applicant:

D. BLAINE SANDERS, ESQ.

MATTHEW F. TILLEY, ESQ.

Robinson Bradshaw & Hinson, P.A.
101 North Tryon Street, Suite 1900
Charlotte, North Carolina 28246
704-377-2536

704-373-3952 Fax

bsanders@rbh.com
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Deposition of Rene Earnhardt, taken by the Opposer at
Robinson, Bradshaw & Hinson, 101 North Tryon Street,
Charlotte, North Carolina, on the 6th day of February, 2014,

at 9:49 a.m., before Meredith R. Johnson, Notary Public.

The Witness:
Examination By Mr. Jones

Examination By Mr. Sanders

NUMBER

Exhibit

Exhibit

Exhibit
Exhibit
Exhibit
Exhibit

Exhibit

Exhibit
Exhibit

Exhibit

10

CONTENTS

RENE EARNHARDT

INDEX ofthe EXHIBITS

DESCRIPTION

E-mail from Rene Earnhardt dated
3/28/11

E-mail from Rene Earnhardt dated

4/7/11

2011 marketing plan .............
E-mail chain dated April 2011 ...
E-mail string dated 5/6/11 ......

License agreement ...............

E-mail from Rene Earnhardt dated

6/27/11

Discussion guide dated 6/29/11 ..
E-mail chain dated 8/2/11 .......

E-mail chain dated 9/13/11 ......

-----------------------
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Exhibit 13 Invitation .........iiinn.
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PROCEEDINGS
Whereupon,
RENE EARNHARDT,
having been duly sworn,
was examined and testified as follows:
EXAMINATION BY COUNSEL FOR OPPOSER
BY MR. JONES:
Good morning.
Good morning.
Would you state your name, please?
Rene Earnhardt.

And your home address?

- Ol 2 O - e

445 Patterson Farm Road, Mooresville,
North Carolina 28115.

Q And what is your position with Kerry
Earnhardt, Inc.?

A My position with Kerry Earnhardt,
Incorporated, is I'm the president. Call me the VP of
operations, the human resources, the accounting
department, travel coordinator, legal counsel, pretty
much --

Q Be careful there.

All right. Now, if you -- if I refer to KEI
during this deposition, will you understand that I'm

referring to Kerry Earnhardt, Inc.?

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889
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1 A Yes, sir.
2 Q Okay. Now the official office you hold is
3 president. How long have you held that position?
4 A Since conception, which, I believe, was 2001.
5 Q Okay. And your husband is Kerry Earnhardt;
6 right?
7 A Correct.
8 Q And how long have you been married to him?
9 A Just had our anniversary. 15 years.
10 Q Congratulations. I'm 27 ahead of you.
11 A Oh, my goodness.
12 Q My wife is 27 ahead of you.
13 What is Kerry Earnhardt's current position
14 with KEI if he has one?
15 A CEO.
16 Q CEO. Okay. And has he been the CEO of KEI
17 since about 2001?
18 A Yes, sir.
19 Q And is Kerry Earnhardt, Inc., a
20 North Carolina corporation?
21 A Yes, sir.
22 Q And was it incorporated in or about 20017
23 A Yes, sir.
24 Q So you weren't doing business as an
25 incorporated business entity before the incorporation?

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889
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Q

were you doing business?

A

Q

something to the effect of had you been active in that

business before it was formally incorporated. I think

you said --
A Yes.
Q -- that it was.
A He was a race car driver.
Q No. I mean the business of Kerry Earnhardt,

Inc., did you handle that business or engage in that
business before the date of incorporation of the

company?

A

as in reference to that. But as far as what it manages
and maintains, we were active in that business as far

as entertainment and services, yes.

Q

liability company --

A

Q

No. We were.
You were?
We were doing business.

About how long before you were incorporated

Well, define what you mean as "business."

Well, I asked you if you had been active or

We did not utilize it as a corporation as far

And did you do so as a corporation or limited

No, sir.

-- or just as individuals?

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889
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1 A Yes, sir.
2 Q All right. Besides you and your husband,
3 Kerry Earnhardt, are there any other officers of KEI at
4 the present time?
5 A No, sir.
6 Q Have there ever been any other persons
7 serving as officers of KEI at any time other than you
8 and your husband?
9 A No, sir.
10 Q Who are the current shareholders of KEI?
11 A He and I.
12 Q Pardon?
13 A He and I.
14 Q Have any other persons or entities ever been
15 shareholders of KEI other than you and your husband?
16 A No, sir.

hetp:fwww.yestaw.nethelp
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18 Q Okay. Within the business activities of
19 KEI -- I'm going back to that company now, the party to
20  this proceeding -- I understand that KEI has been
21 involved in custom home building or custom home
22 services; is that correct?
23 A It licenses out Earnhardt Collection --
24 Q To whom?
25 A -- yes.
Huseby, Inc. www.huseby.com

1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889
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1 To whom?
2 A To Schumacher Homes.
3 Q Now, other -- well, strike that.
4 Does KEI have any employees -- and by that
5 I'm not referring to you and your husband. But are
6 there anybody -- any other people who are employed by
7 KEI?
8 A Not currently, no.
9 Q Have you ever had any other employees?
10 A Yes.
11 Q Who?
12 A Our motor coach driver, which his name was
13 Rick, but I can't remember his last name because it was
14 SO many years ago.
15 Q Okay.
16 A I'm sorry. And Jeffrey Earnhardt, our son,
17 was employed by us as well.
18 Q In what capacity?
19 A Just as management of his services as far as
20 a race car driver.
21 Q Okay. So I guess if I ask you to describe
22 the organizational structure of KEI, it wouldn't take
23 you very long, would it?
24 A No.

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889
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18 Q Okay. Ms. Earnhardt, as you know, this

19  proceeding involves applications that were filed by KEI
20 to register the Earnhardt Collection designation, one
21 as a trademark for use on furniture and, secondly, as a
22 service mark for use in conjunction with custom homes.
23 Do you understand that?

24 A Yes.

25 Q And you may not recall -- and I would not

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889
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recall, so I made a note. The application, the first
of those was the application to register "Earnhardt
Collection" as a trademark for use on furniture, and
that application was filed in late July 2011, in fact,
July 28th. The second application was filed August 6th
of 2011 to register "Earnhardt Collection" for use in
conjunction with custom homes.

Does that comport with your recollection?

A From what I can recall.

Q So by the end of July or very early
August 2011, there had been a decision made apparently
to use the designation "Earnhardt Collection" as a
trademark and as a service mark; i1is that correct?

A Yes, sir.

Q Who made the decision to adopt and use
"Earnhardt Collection" as a trademark for custom home
services?

A There wasn't a definitive time in which it
was just said this is the Earnhardt Collection Homes or
the Earnhardt Collection. It was a work in progress to
get it to where it was at. And as we were
collaborating with Schumacher Homes and designing and
looking at this, we -- Kerry Earnhardt, Incorporated,
which was Kerry and myself and in consulting with Joe,

understood what our business plan was with Kerry first

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889
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and foremost before the homes, which is his transition
into the outdoor industry.

So in looking at that, we always look at the
bigger picture when we're looking at a business
opportunity and a plan. And for us, we saw the
Earnhardt Collection Homes as being a new venture for
us to be able to create something that we embodied.

And Kerry and I just like -- as we were going
through the home plans and going through different
things, as we were designing and developing it with
Schumacher Homes, several different names of these
homes, you know, we never had one particular name. But
Kerry and I always referred to it as, you know, our
collection, our collection of homes, our collection of
homes. And it just sort of evolved to be the Earnhardt
Collection. So I mean, Kerry and I would be the ones
that decided that.

Q Okay. And so you thought that would be an
appropriate term or name to use for a collection of
homes; is that right?

A As it related to the product and the
interests and the venue that we were going in,
Earnhardt Collection fit that, yes.

Q And collection fit that because you were

talking about potentially a group of homes to be sold

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889
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under the sponsorship of Kerry Earnhardt; is that

correct?
A That's correct.
Q So "collection" as you envisioned it being

used, was to be used as a noun to connote a group of
homes; is that correct?

A The Earnhardt Collection Homes is custom
homes and furnishings, vyes.

Q Ckay. Now, so back to my question. I asked
you -- and I thank you for the information because it
keeps me from having to ask you several other
questions. But the question I asked you in particular
was who made the decision ultimately to go with
"Earnhardt Collection" as a trademark or service mark
for the custom homes? Was that you and Kerry or was
that Schumacher?

A That was Kerry and myself.

Q Okay. Now, with respect to the selection and
decision to use "Earnhardt Collection" as a trademark
for furniture, who made that decision?

A Kerry and I did.

Q Okay. Why did you decide to use "Earnhardt
Collection" as a trademark for furniture?

A Because we had homes, so we saw this as an

extension of what the Earnhardt Collection would

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889
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provide as far as a lifestyle brand.
Q Did you envision using the designation

"Earnhardt Collection" to connote a collection of

furniture?
A Yes.
Q Had you seen the term "collection" used by

others in conjunction with groups of furniture?

A I can't really answer that. I mean, I
haven't seen it to the point of being able to provide
you an off-the-top-of-my-head answer.

Q But you thought it was an appropriate term to
identify a group of furniture; is that correct?

A Yes, we did.

Q Now, for some reason -- and we don't have to
get into the reason why. For some reason the
application to register "Earnhardt Collection" for use
in conjunction with furniture was actually filed a week
or so before the application to register "Earnhardt
Collection" as a service mark for custom homes. Did
you make the decision to use it in conjunction with
custom homes or furniture one before the other or
simultaneously?

A No. I mean, that -- it was no specific
motive for that. I'm not sure how that was filed or

why that was filed like that.

Huseby, Inc. www.huseby.com
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1 o) Okay. It's not like you came up -- well, was
2 it -- did you decide to use it with custom homes first
3 and then decide also let's go into furniture and we'll
4 call it "Earnhardt Collection" too? 1Is that --
5 A Yes, sir.
6 Q -- the way it happened? Pardon?
7 A Yes, sir. Homes.
8 Q Did you collaborate with anyone in choosing
9 to use "Earnhardt Collection" with furniture other than
10 with Kerry?
11 A With Joe Hedrick.
12 Q Joe?
13 A Yes.
14 Q Did you collaborate with anyone other than
15 Kerry in deciding to use "Earnhardt Collection" in
16 conjunction with custom homes?
17 A Didn't collaborate on it. I mean, obviously,
18 we told them that's what we wanted to call the
19 collection at Schumacher Homes. But we didn't discuss
20 it to the extent of as it pertained to the lifestyle
21 brand other than Joe Hedrick. I mean, Joe Hedrick was
22 always in discussions with how we were creating this
23 lifestyle brand.
24 Q So you told Schumacher Homes that Earnhardt
25 Collection was what you wanted to use to brand the

Huseby, Inc. www.huseby.com
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homes;

A

not like we come out and say, "We're going to name

this."

the end of the day, Kerry and I were like, "We like
Earnhardt Collection Homes. That's what Rene and I

have decided to go with.™"

that's what we'll go with."

Q

OIS © B

along with it.

A Yes, yes.

Q And you told them?

A Yes.

Q Do you remember when, where, or how you told
them that?

A I don't recall. I don't recall exactly when

that was, no.

Q
A

launched it.

is that correct?

That's not exactly as you worded it. It's

Again, it was a creative process in which at

And Schumacher said, "Sure. Okay. Then

Okay. That's what I --
Yes.

-- was getting at.

Yes.

It was your decision subject to they're going

Okay.

It was definitely before October 2011 when we

Huseby, Inc. www.huseby.com
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(Exhibit 1 Marked for Identification)
BY MR. JONES:
Q Gotcha. Okay. Ms. Earnhardt, I have handed
you a document marked as Opposer's Exhibit Number 1.
And it was produced in this proceeding and marked
with -- by your counsel as Control Number KEI590. Do

you see that designation in the lower right-hand

corner?
A Yes.
Q Now, it appears to me to be an e-mail from

someone who's e-mail address was rearnhardt2@aol.com.
I assume that's you; is that --

A Yes, sir.

Q Is this an e-mail that you sent on March 28,
2011, to Joe Hedrick?

A Yes, sir.

Q And what role, if any, was Joe Hedrick
playing for or with KEI at this time in late March
20117

A The same role as far as consulting and
managing.

Q And did he -- well, let's get some context
here. What was the situation with Schumacher Homes, if
there was any situation then with Schumacher Homes, at

this point in time, late March 20117

Huseby, Inc. www.huseby.com
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1 A Let me read this to better understand it.
2 Q Take your time to read the whole thing. That
3 may help with context and substance.
4 A Okay. So ask the question again.
5 Q I think my question was, in essence, what
6 role was Joe Hedrick playing with -- I think that was
7 an earlier question. I think my most recent question
8 was basically what was the situation or context with
9 Schumacher Homes at this point in time?
10 A At this point in time we were just in
11  discussions. They had approached us about the
12  opportunity. Nothing more.

T oot ncuneip
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Q All right. The next sentence says, "You
know" -- and you're speaking to Joe Hedrick here, "You
know better than anyone the 'Earnhardt branding' power
in today's market."

Now, you weren't referring to the power of
the Kerry Earnhardt brand, were you?

A That's part of the Earnhardt branding, yes, I
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1 was.
2 Q Okay. So you were referring to the brand of
3 Kerry Earnhardt and the power in the market that it
4 held at that time, March 2011; correct?
5 A As it related to me, yes.
6 Q And how would you describe the power of the
7 Kerry Earnhardt brand in the market in 2011,
8 March 20117?
9 A I would say that the power of the brand would
10 be hard to define. I couldn't tell you specifically
11 the power of it. I do know that he was still very much
12 generating an interest for people to want to co-brand
13 with, but I couldn't specifically give you a percentage
14 of the power.
15 Q Was Kerry Earnhardt an active stock car
16 driver in March 20117
17 A I don't believe so, no. I'm trying to
18 remember the last race that he raced.
19 Q Isn't it true that it was prior to 2011°?
20 A I believe so.
21 Q Isn't it true that it was prior to 20107
22 A I can't recall exactly the last day that he
23 raced his race.
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Q No, it's not. The last sentence in that same
paragraph says, "Putting a PR strategy together to get
Kerry out in the media more to establish visibility."

What did you mean by that?

A Again, that's just business management. At
the time Kerry was in a transition personally in his
life as well as far as what he was looking to do within
his career and trying to figure out a PR strategy to
put in front of him that he would be comfortable with
to then go into and be a part of that just as he had
been for over two decades as a race car driver. And in
doing so we wanted -- I wanted to put a PR strategy
together that reflected who he was in the place that he
was at in his career.

Q And he had no visibility at that time, did
he?

A Yes, he did have visibility.

Q Then why did you say that you needed to

establish visibility? You didn't --
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1 A Because we were creating a new brand.

2 0 -- say enhance visibility or increase his

3 visibility. You said we need to do something to,

4 quote, "establish visibility," didn't you?

5 A You can look at "establish" in two different
6 ways, several different ways. I look at "establish" as
7 because we are establishing a new place for Kerry. I'm
8 not denying. We're establishing, we're creating, we're
9 looking at a whole different venue for Kerry. So, yes,
10 we were establishing that particular visibility as I

11 felt that it needed to be within the marketing strategy
12 of creating a new brand for him.

13 Q Okay. You then say in the next paragraph,

14 the third paragraph of Exhibit 1 -- hang on a second.
15 Okay. Picking up in the third paragraph you
16 say, "I'm going to contact Mary with a follow-up e-mail
17 to our meeting." Who is Mary?

18 A Mary Becker.

19 Q And was she affiliated with Schumacher?
20 A She is the brother [sic] to Paul Schumacher.
21 Q Is Paul Schumacher the head honcho?
22 A Yes.
23 Q So was Mary Becker actively involved in the
24 operation of Schumacher?
25 A Yes.
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1 Q And then you say, "She mentioned Paul just

2 filmed a commercial" right after that. So you're

3 referring to Paul Schumacher there?

4 A I would think so.

5 Q The commercial that you're referencing, I

6 gather that it was not a commercial related to this

7 venture, that is the --

8 A No.
9 0 -- Earnhardt Collection Homes?
10 A No. Not March of 2011.

httpsttwarw.yeslaw.nethelp
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13 Q Okay. All right. The next thing that you

14 say that you think would be beneficial to know was "how

15  they would like to position Kerry within Schumacher

16 Homes to be partnered with the KE lob cabin home

17 collection." I assume you meant "log."

18 A Yes, I did.

19 Q So what did you mean by that?

20 A Again, this was coming off of a meeting with

21  Mary, it looks like, just by what I can remember, and

22 we were just trying to better understand how they

23 envisioned Kerry being a part of their goals for

24 Schumacher Homes.

25 Q And you refer to this as the "KE" -- which
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stands for Kerry Earnhardt; right?

A Yes.
Q "The Kerry Earnhardt log cabin home
collection." Is that correct?

A That looks like it would be correct, yes.

Q And you refer to it as a "collection" in this
instance because you were thinking at least at that
time about having a group of log cabin homes; is that
correct?

A That's what I was thinking. Again, we didn't
know much about it, which is why -- sort of what this
e-mail looks like to me. We are trying to get more
information from Schumacher to better understand.

Q And you refer to it at this point in time as
the Kerry Earnhardt Log Cabin Home Collection, not just
the Earnhardt Log Cabin Home Collection; is that right?

A That would be correct.

Q You mention a meeting that you had apparently
had had with Mary Becker before March 28th or maybe on
March 28th for all I know. Was there such a meeting?

A I can't remember the exact day, but we did
have a meeting, a physical meeting in person.

Q Schumacher's up in Akron, I believe.

A Yes, sir.

Q Did you have a physical meeting with her,
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that is Mary Becker, before March 28, 2011, up in Akron
or down here in North Carolina or somewhere else?

A They flew here. And when I say "they," I say
Paul Schumacher and Mary.

Q Okay. Do you remember about how long or
about how long before this March 28th date or about
when that meeting occurred?

A I can't say for certain exactly when.

Q All right. Let me make sure I've got the
chronology then. Schumacher contacted you, Schumachers
came down here, then there's this e-mail.

Were there any other communications or
meetings that you recall prior to March 28th regarding
what became the Earnhardt Collection Homes?

A I cannot say for certain. I can't remember
each and every e-mail.

0 I know. I know.

A Yeah.

Q I want to know what had happened before we
got to this point because this is the earliest document
that you produced to us. I want to know what happened
before this.

A Yes.

Q With respect to the meeting that you had when

they flew down here before March 28th, what transpired

Huseby, Inc. www.huseby.com
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1 at that meeting?

2 A At that meeting it was basically a PowerPoint

3 presentation that they put in front of us and just gave

4 us an overall concept of what their vision was for the

5 home building industry to create a different trend of

6 homes.

7 0 Different in what respect?

8 A More focused on family, outdoor living,

9 casual outdoor living, that emphasizes -- not so much

10 to the point of emphasizes husband and wife, but at

11 that point it was definitely a family casual,

12 comfortable living lifestyle that was very informal,

13 not the homes that you were used to seeing. There was

14 not an entryway. There was not a formal dining room.

15 It was more rooms that were going to be more of an open

16 floor plan.

17 Q So was this to be a new grouping or a new

18 collection of homes insofar as Schumacher's business

19 was concerned, at least as far as --

20 A It would be an extension to the home plans

21 that they currently had, vyes.

22 0 Do you know if they had any other collections

23 of homes that had other themes?

24 A I don't -- no. At that time, no.

25 Q By the way, tell me now or whenever you want
Huseby, Inc. www.huseby.com
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to take a break for any reason.

A Okay.

(Exhibit 2 Marked for Identification)
BY MR. JONES:

Q All right. Ms. Earnhardt, I have placed
before you what's been marked as Opposer's Exhibit 2,
bearing Control Number KEI1189. And it appears to be
an e-mail from you to Joe Hedrick dated April 7, 2011.

Is that, in fact, what it is?

A Yes.

Q All right. Do you want to take a minute to

read through that so you're familiar with the substance

and context?

A Yes.
Q And just let me know when you're finished.
A Okay.

Q All right. Let's start at the lower portion

of this since, like all e-mail strings, it's the

earlier. And it appears to be an embedded e-mail from

Mary Becker of Schumacher Homes to you and Steve
Moberly, with whom you had referenced earlier. And it
appears to be a -- his e-mail address indicates
mccammish.com.

Does that refresh your memory as to who he

may have been affiliated with?
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1 A McCammish -- again, I know very little about
2 Steve as far as his business. As far as the Wild
3 Sports Marketing is the only thing that I can reference
4 directly. I want to say McCammish was a family company
5 of his, but I'm not sure what it entailed.
6 Q All right. So at least at this point in time
7 he is still in the picture and gets a copy -- or gets
8 this e-mail along with you. And this e-mail is from
9 Mary Becker. And I notice that she closes it "To the
10  blue ocean."
11 A Yes.
12 Q And I'm just a nosy, curious type. What the
13 heck does that mean?
14 A The Blue Ocean is actually a book. And I
15 can't remember. This is so long -- but she actually
16 got us an autographed copy of this book. And The Blue
17  Ocean is what I would consider probably an informative
18 Dbusiness strategy book of some sort. And when she
19 refers to "the blue ocean," it's all about -- the book
20 is called Into the Blue Ocean. The Blue Ocean is what
21 it's called. So it's in reference to a book.
22 Q All right. And she identifies herself in the
23 e-mail from her that's embedded here as the vice
24  president of sales and marketing of Schumacher Homes.
25 Is that your understanding of her title or at least at

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889

http:twww.yeslaw.netetp




TERESA H. EARNHARDT v KERRY EARNHARDT, INC.
Rene Earnhardt on 02/06/2014 Page 48

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

that time?

A Yes.

Q All right. So she's writing on April the
7th, 2011, to you and Steve Moberly, and she says to
you and to Kerry, "Attached is the initial rough draft
of the marketing plan for the Kerry and Rene Earnhardt
Outdoor Collection." Do you see that?

A Yes.

o) All right. Now, she refers to this group of

potential homes as the "Kerry and Rene Outdoor

Collection." Do you see that?
A Yes.
Q So was there discussion at that point in time

about branding this collection of homes as the Kerry
and Rene Earnhardt Outdoor Collection?

A In context of just this particular e-mail
that you're putting in front of me, I can't remember
that far back. But I can tell you that, no, again, as
I stated before, we called this collection a little bit
of everything as we were collaborating and creating and
developing it.

Q Did you call it -- when you say you "called
it a little bit of everything," did you call it
anything other than the "collection" or the "Earnhardt

Collection" or the "Kerry and Rene Earnhardt Outdoor
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Collection"?

A Not that I recall.

Q Okay. And did she, in fact, send you with
this e-mail an attachment that was a PDF of what she
refers to here as the "marketing plan for the Kerry and
Rene Earnhardt Outdoor Collection"?

A I'm sure she did.

Q Okay. And, then, in the second paragraph of
her e-mail she says, "We will send images of some early
stage development plans for The Collection in a
separate e-mail." Do you see that?

A Yes.

Q All right. So she refers to "The Collection"
as the identifier of this collection of homes or
collection of potential homes; is that correct?

A I would assume so based on the context of
this e-mail only.

Q All right. So she's using the term
"collection" as a generic term in this instance, isn't
she?

MR. SANDERS: Objection to the form.
THE WITNESS: I can't say what she's using it
for. I can't speak for her.

(Exhibit 3 Marked for Identification)
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BY MR. JONES:

Q It is what it is.

Now, as I noted, Ms. Earnhardt, she purports
to attach to the e-mail, which she sent to you on
April 7, 2011, the initial rough draft of the marketing
plan for the Kerry and Rene Earnhardt Outdoor
Collection. I have set before you a multipage document
marked as Opposer's Exhibit 3, bearing Control
Numbers KEI1190 through 1196, which you produced or KEI
produced in this proceeding.

Is this the marketing plan to which
Ms. Becker refers in her e-mail of April 7, 2011?

A I cannot say for certain. I would assume, if
you pulled it from that.

Q Well, you guys produced it to us.

A Okay.

Q Take a look at it. And does it appear to be
anything other than a marketing plan for the Kerry and
Rene Earnhardt Outdoor Collection?

A No. 1It's definitely a marketing plan. I'm
just saying to the e-mail, I'm assuming that it was,
yes.

Q And do you have any recollection of ever
having received a marketing plan for the Kerry and Rene

Earnhardt OQutdoor Collection of Homes?
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A Yes.
Q If you look on that first page bearing

Control Number KEI1190, there's a section entitled

"Positioning Statement." Do you see that?
A Yes, sir.
o) It says in the first sentence, "Working in

collaboration with Kerry and Rene Earnhardt, we will

fully articulate the positioning statement for the

outdoor collection." Do you see that?
A Yes.
Q "Collection" is used there as a noun in that

sentence, isn't it?

A No.
Q Pardon?
A Grammar is grammar, yes.

Q And the term "collection" is used by
Schumacher Homes in this marketing plan to identify a
group of homes, isn't it?

A Ask that question again.

Q Yeah. 1In fact, I should probably phrase it a
little bit different. As that term is used in this
document, the term "collection" refers to this group of
designs for homes or group of potential designs for
homes to be marketed as Kerry and Rene Earnhardt

Outdoor Collection of homes; is that correct?
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A Not to be marketed specifically as a Kerry
and Rene Earnhardt as far as the naming of it, but,
yes, to the collection of homes.

Q And at this time, that is when this document
was prepared, presumably in 2011, as a marketing plan
of Schumacher Homes, they were identifying the brand as
the "Kerry and Rene Earnhardt Outdoor Collection of
Homes, " weren't they?

A I can't say for certain. I don't see that on
here where it's stated "Kerry and Rene Earnhardt
Outdoor Collection" based by this.

0] Well, look at the title of the document.

A Okay. Yes. I'm not saying that that's what
our plans were, but that was what we were referring to
it as as it relates to this document, vyes.

Q And that's what Schumacher was using to
identify this potential collection of homes; correct?

A Within this document, yes.

Q Prior to this time -- strike that.

If you look on the second page of Opposer's
Exhibit 3, bearing Control Number KEI1191, you see a
section there about one-third of the way down entitled
"Next Steps"?
A Yes.

Q The second bullet point or circle point,
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whatever it is, says "Agenda for design," and there's a
word that my Tennessee public education didn't
introduce me to, charette, c-h-a-r-e-t-t-e.

A Yes.

0 Tell me what it is, please.

A Charette design is basically where you go in
and you -- for us the charette design was you set with
architects and we set with our architects of Schumacher
Homes, and we set down and we draw out home plans.
That's a charette design. And it's a rendering of what
your floor plans will be that you're looking to create
as far as an outdoor -- as far as a plan that you would
take and put on a market to build.

But a charette design is basically just a
sketch with an architect that sketches it out as you

sit down and you conceptually discuss it and visualize

it.

Q Okay. The next bullet point below there
says, "Determine" -- and it's got the pound sign, which
I think means "number" in this instance -- "Determine #
of plans in the collection." Do you see that?

A Yes.

Q And Schumacher at this point in time in this

document was using the term "collection" as a generic

term and, in fact, as a noun; is that correct?
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1 MR. SANDERS: Objection to the form.
2 THE WITNESS: Ask the question again.
3 BY MR. JONES:
4 Q Isn't Schumacher using the term "collection"
5 here as a generic term?
6 MR. SANDERS: Same objection.
7 THE WITNESS: As it relates to our home
8 plans.
9 MR. SANDERS: Same objection.
10 BY MR. JONES:
11 o) Yes. Is that your answer?
12 A I'm sorry?
13 Q Isn't Schumacher using the term "collection"
14 here as a generic term to identify or to refer to a
15 group of homes?
16 MR. SANDERS: Objection to the form.
17 THE WITNESS: As it relates to an outline of
18 a marketing plan, that would mean --
19 BY MR. JONES:
20 Q It talks about plans in the collection.
21 A Yes.
22 Q The plans are one thing. The collection is
23 something else.
24 A I'm not sure I understand what you're asking
25 me.
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1 Q Aren't they referring to a group of homes
2 when they refer to the "collection" here?
3 A Yes. The collection is a group of homes.
4 Q Okay. Thank you. All right. Looking at the
5 next page, bearing Control Number KEI1192, down at the
6 very bottom segment, there's a paragraph entitled
7 "Model Homes and Design Centers." Second sentence
8 reads, "The goal would be to build a model home in the
9 Kerry and Rene Earnhardt Outdoor Collection in the
10 out-lot of a Bass Pro Shop location."
11 Do you see that?
12 A Yes.
13 0 And what is an out-lot?
14 A That would be -- I don't know specifically
15 the definition of out-lot to know what that would mean.
16 Q In any event Schumacher is using the
17 designation "Kerry and Rene Earnhardt Outdoor
18 Collection" at least in that point in time in this
19 marketing plan to refer to the collection or a group of
20 home designs that they intend to develop; is that
21 correct?
22 A As it relates to this document, yes.
23 Q Okay. The last full sentence on that page
24 reads, "The attributes of Bass Pro Shop customers are
25 in direct alignment with the target market of the Kerry
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and Rene Earnhardt Outdoor Collection."
Do you see that?

A Yes.

Q What was the target market of the Kerry and
Rene Earnhardt Outdoor Collection?

A The target market was people that has the
affinity of what Kerry and I have with outdoor living,
with enjoying the outdoors, with enjoying the elements
of nature, with enjoying the casual lifestyle focused
around family and friends and having a home that
incorporated all those things within it as much as you
can bring the outdoors in. That was the customer that
we were in direct communication with.

Q And did that become the target market of what
is being promoted and sold as the Earnhardt Collection
of Homes?

A I would say that would probably be true, yes.

Q Does that include people with high income?

A I couldn't say that. I mean, it's not a
target market. We don't target wealth or poor or
middle class.

It's not income specific, is it?

A No.
Q It could be anybody, couldn't it?
A It could be anyone that owns land or are in
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the market to purchase land.

Q Okay. Other than those attributes which you
just testified about as being attributes of people in
the target market for the sale of Earnhardt Collection
Homes and other than the fact that they must either own
some land on which to put the home or be able to get
some land, are there any other attributes of the target
market that you're going after in selling Earnhardt
Collection Homes?

A No, just those that enjoy the same passion
that we have for the outdoors and can appreciate that
and want to live in it as much as they possibly can.

Q All right. Turning to the next page of
Opposer's Exhibit 3, bearing Control Number KEI1193,
under "Price," the first section is entitled
"Overview," and the first sentence reads, "The message
that we set forth is that we are an affordable custom
home builder and are going to offer a unique collection
that is attainable to the majority of the market from
800 square feet to 3,500-plus square feet."

Does that statement of the -- of an objective
with respect to what was then called the Kerry and Rene
Earnhardt Outdoor Collection of Homes also apply to
what is now being promoted and sold as the Earnhardt

Collection of Homes?
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1 A I don't understand your question.
2 Q Okay. Are you trying to sell as the
3 Earnhardt Collection -- strike that.
4 Is Schumacher trying to sell under its
5 license with you affordable custom homes?
6 A Yes, affordable custom homes.
7 Q And are they trying to sell Earnhardt
8 Collection Homes that are attainable to the majority of
9 the market from 800 square feet to more than
10 3,500 square feet?
11 A Yes.
12 Q And are they trying to market what they refer
13 to here as "a unique collection"?
14 A That was to be determined what that was, but,
15 vyes, as referenced in here, it was going to be unique
16 to the market and to Schumacher Homes' current plans
17 that they had.
18 Q And so -- but you're branding it as
19 "Earnhardt Collection" rather than "unique collection.™
20 Correct?
21 A Absolutely.
22 Q And does the term "collection" as used in
23 "Earnhardt Collection" have any meaning that's
24 different from what was meant to be communicated here
25 by the usage of "unique collection"? You're still
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talking about a group of homes in either event, aren't
you?

A Yes.

Q And the usage of "collection" in a generic
sense continues in the next sentence, which reads, "If
they start with Kerry and Rene Earnhardt Home, we are
able to customize any way possible to deliver the
customer an end product that is still in the collection
but incorporates their design and modification needs."

Isn't that a continuing usage of the term
"collection" to refer to a group of homes?

MR. SANDERS: Objection to the form.

You can go ahead and answer.

THE WITNESS: I'm not sure I understand what
you're asking as far as the significance of it. I
mean, it's written like that.
BY MR. JONES:

Q Yeah, it is indeed many times over. Isn't it
true, Ms. Earnhardt, that the term "Earnhardt
Collection" as KEI uses it and as Schumacher uses it
means a collection of homes carrying the Earnhardt
surname?

A It means a collection of homes currently
right here, yes.

Q And isn't that what is meant by the usage of
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1 "Earnhardt Collection" in the marketplace by

2 Schumacher?

3 A Of homes, custom homes, yes.

4 Q All right. If you will turn to the next page

5 of Opposer's Exhibit 3, bearing Control Number KEI1194,

6 the first sentence under the section entitled

7 "Marketing - Building the foundation of the brand.

8 Creative," it says "What is the overall look and feel

9 of the brand?"

10 So you're talking about the brand or -- or

11 correction.

12 Schumacher's talking about the brand to be

13 associated with these homes that you and Kerry are

14 going to sponsor; is that right?

15 A Yes.

16 Q And what brand does Schumacher use at this

17 point in time to identify the collection of homes which

18 you and Kerry will be associated with?

19 A That's still in conceptual. I mean, we

20 haven't even designed those homes yet.

21 Q But what do they call it in that very

22 paragraph?

23 A As it relates to this document, the Kerry and

24 Rene Earnhardt Outdoor Collection.

25 Q So at least at this point in time before --
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and let's back up a bit.

You testified earlier that you and Kerry at
some time basically told Schumacher, we want to go with
Earnhardt Collection.

A It was our decision, yes.

Q Okay. And I'm assuming that at the point in
time of this document, which appears to have been
created on or before April 7, 2011, the brand that
Schumacher was throwing out there for potential use was
the "Kerry and Rene Earnhardt Outdoor Collection,"
wasn't it?

A The naming of the brand was not any focal
point at that point. It was just the specific of
trying to embrace what the brand was going to stand
for. And it was definitely going to be Kerry and Rene
as an emphasis on husband and wife.

Q And if you had gone forward and if Schumacher
had gone forward with the usage of Kerry and Rene, that
would have clearly indicated to the public that the
sponsorship behind this brand was that of Kerry and
Rene Earnhardt, wouldn't it?

A Which was extremely lengthy within the
marketing and strategy plan, vyes.

Q Could have been called the "Kerry and Rene

Collection," couldn't it?
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A Could have been called anything.

Q But it could have been called the "Kerry and
Rene Collection."

A As well as anything else.

Q Could have been called the "Kerry and Rene
Earnhardt Collection," couldn't it?

A Could have been called anything.

Q Could have been called the "Kerry Earnhardt

Collection," couldn't it?

A No. It's not about an individual.

Q It's about Kerry and Rene?

A It's definitely about Kerry and Rene and our
family.

Q You wanted to bring in the Earnhardt family
into the connotation associated with this brand, didn't
you?

A I wanted to bring in our family that's
associated with us as it is with anybody else here
setting at this table. 1It's your family. This is our
family. When I reference "our family," I mean Kerry,
Rene, Bobby, Jeffrey, Blade, and Kayla as reference to
be my family. And, of course, the Earnhardt family
that extends beyond that is our family as well.

Q And the public would readily recognize the

usage of "Earnhardt Collection," at least in your
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opinion, to mean you and Jeffrey and Kerry and all the
other cousins and uncles and aunts; right? Is that
your position?

A No.

Q Okay. I don't blame you.

MR. SANDERS: Objection to the form. Move to
strike the comments.
BY MR. JONES:

Q Looking at the middle of the page bearing the
Control Number KEI1194, there is a section entitled
"Home Page/Landing Page for Kerry and Rene Earnhardt
Outdoor Collection." Do you see that?

A Yes.

Q So I gather that at this point in time
Schumacher is telling you and any other recipient of
this marketing plan what they envision for a Web site
promotion of the collection; is that correct?

A This is, again, a marketing plan. We're in
the conceptual part. This is the first time that they,
I'm assuming, were looking at this that you pulled out.
I'm not sure. This is a marketing plan in which we're
referring to in the context of this document, vyes.

Q And what they say in Item Number 2 there is
that the concept for the home page or the landing page

would "provide rich media in the form of a video

httpstiwww yeslaw.nethelp
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1 introduction by Kerry and Rene Earnhardt to explain the
2 collection and truly bring it to life.™
3 Do you see that?
4 A Yes.
5 Q So, again, as in numerous times before,
6 Schumacher is using the term "collection" to refer to
7  the group of homes or the group of home designs; is
8 that correct?
S MR. SANDERS: Objection to the form.
10 THE WITNESS: At the time we had not named
11 the collection, so, yes.
12 BY MR. JONES:
13 Q Okay. But that's what it is. It's a
14 collection, isn't it?
15 A It's a collection that is about Kerry and
16 myself as it relates to custom homes and home
17 furnishings.
18 Q And if you look on the next page bearing
19 Control Number KEI1195, and I think they're still
20 talking about -- I think they're still talking about
21 the strategy for promoting the brand on the Web site.
22 There's a -- the very first section's entitled
23 High-Level Strategy. Be seen and be recognized as a
24 dominant brand." Do you see that?
25 A Yes.
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Q And it looks to me like in the first numbered
subparagraph it says, "Rank high on the search engine
results page (SERP) for as many key word phrases (e.g.
"custom home builders," "outdoor home collection")
relative to our business" --

MR. SANDERS: That's "relevant."
MR. JONES: What I did I say?
MR. SANDERS: You said '"relative."

BY MR. JONES:

Q "Relevant to our business and related
businesses as possible." Do you see that?

A Yes.

Q In other words, it seems to me that what

they're talking about here is using key words so that
you grab Internet traffic when Internet visitors use
certain generic phrases to refer to types of products;
is that right?

A I would assume so.

Q And so one of the key word phrases that would

be appropriate for these custom homes would be "custom

home builders." Do you see that?
A Yes.
Q Do you agree that that's a commonly used

phrase to refer to custom homes or the builders of

custom homes?

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889

Retpsfiwww.yestaw.nethelp




TERESA H. EARNHARDT v KERRY EARNHARDT, INC.
Rene Earnhardt on 02/06/2014 Page 66

10
11
12
13
14
15
le6
17
18
19
20
21
22
23
24

25

A To this point here, this is -- I look at this
reading it as strictly as what within Schumacher Homes
itself would be looking at for their own company. I
couldn't say -- I'm not knowledgeable as far as custom
homes specifically as to how you would want to set up
Internet branding power as specific to just custom
homes within being a custom home builder.

Q But you've heard the phrase "custom home
builder" or "custom home builders" used somewhat
commonly to refer to those businesses that build custom
homes, haven't you?

A I've heard that but I'm not an expert in
custom home builders. I'm not a builder.

Q And they also suggest that an appropriate key
word phrase would be "outdoor home collection."

Do you see that?

A I see that.

Q Now, that -- have you heard of the usage of
"home collection" used by the public to refer to a
group of homes?

A I can't sit here and off the top of my head
say, ves, I remember hearing that.

Q Isn't it true that "home collections" is a
term that's used very broadly, but in order to steer

the public to the outdoorsy homes that you guys had in
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mind, it would be a little bit more appropriate and a
little bit more narrowing if you used the key word
phrase "outdoor home collection" to describe
generically what the business was to be about.

MR. SANDERS: Objection to the form.

You can answer.

THE WITNESS: Again, I can't speak to any of
this because this is a marketing plan, and this
specific area here was Schumacher's marketing plan as
far as it related to their company, and they are a
custom home builder. They're a builder.

BY MR. JONES:

Q Did you object to their consideration of
using terms such as "outdoor home collection" to refer
to the group of homes to be sold under your brand?

A I can't recall having an opportunity to agree
or object specifically to your question. It was never
a discussion point.

Q But you did receive this marketing plan?

A I did. Again, it's a plan.

Q Yeah. Did you ever consider whether the
strategy that Schumacher proposed for marketing homes
under your brand was a viable strategy? Did you think
it would work?

A Obviously we did. They're the experts.
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Q All right. Looking at the last page of this
document, Opposer's Exhibit 3, bearing Control
Number KEI1196, the next-to-last paragraph refers to
"the kickoff." So it's talking about their thoughts or

suggestions for kicking off the branding; is that

right?
A Yes.
Q Okay. Second sentence says, "Kerry and Rene

Earnhardt would kick off the collection and describe
the philosophy and personality of the brand."

Again, for the umpteenth time, the term
"collection" is used generically to refer to a group of
homes or a group of homes designs; isn't that right,
Ms. Earnhardt?

MR. SANDERS: Objection to the form.

THE WITNESS: As it relates to this plan and
how they chose to utilize it within typing it up and
sending it out for people to understand as far as
simple terms instead of lengthy whatever, I mean,
that's the way they refer to it as, a collection of
homes in context to this document, vyes.

BY MR. JONES:
Q And that's how you use the term "collection"
in Exhibit 1 when you referred to the "KE log cabin

home collection," isn't it?
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MR. SANDERS: Objection to the form.
BY MR. JONES:

Q | You were using the term in the same context,
weren't you?

MR. SANDERS: Objection to the form.

THE WITNESS: I'm not sure where we are right
now.

MR. JONES: Paragraph 4 --

MR. SANDERS: And you're talking about
Number 4.

THE WITNESS: As it relates to this document
right here, that's the -- I mean, that's the way that
I'm referring to it as it relates to this specific
document.

BY MR. JONES:

Q There's no difference in the way you use the
term "collection" to refer to this group of homes and
home designs than the way that Schumacher repeatedly
used the term "collection" to refer to this group of
homes or home designs, is there?

MR. SANDERS: Objection to the form.

THE WITNESS: It's a collection of homes.

BY MR. JONES:
Q Bingo. Thank you. Do you want to take a

break?
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1 MR. SANDERS: Sure.
2 (Off the Record 11:20 a.m. to 11:42 a.m.)
3 (Exhibit 4 Marked for Identification)
4 BY MR. JONES:
5 Q Ms. Earnhardt, I've handed you a two-page

6 document marked Opposer's Exhibit 4, bearing Control

7 Numbers KEI599 and KEI600.

8 Do you recognize this as an e-mail string,

9 the last portion of which you sent to Steve Moberly on

10 April 14, 20117

11 A Are we talking about the first page?
12 Q Yeah. The last in time. I'm sorry.
13 MR. SANDERS: Let me ask, did you have a

14 chance to read the second page?

15 THE WITNESS: No.

16 BY MR. JONES:

17 Q I'm sorry. I thought you read the whole

18 thing. Take a minute.

19 A Okay.

20 Q Okay. Is Opposer's Exhibit 4 an e-mail

21 string of exchanges between you and Steve Moberly, the
22 earliest of which occurred on April 12, 2011, and the
23 last of which occurred on April 14, 20117

24 A Yes.
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Q You don't know. That's fair. That's fair.
Looking at the top of the page bearing Control
Number KEI600, that's the next e-mail in the string
chronologically, and it's an e-mail from Steve to you
on April 13th. He responds to you by saying "Rene, the
projections are based solely on the "Kerry and Rene
Outdoors Line of Homes." Do you see that?

A Yes.

Q So this -- let me ask you. When he uses the

phrase "Kerry and Rene Outdoors Line of Homes," is that
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the same thing that was referenced before as the "Kerry
and Rene Outdooré Collection of Homes"?

A They're two separate things, so I couldn't
say for certain.

Q Did you understand it to mean the same thing,
the same collection of homes?

A In context to this right here specifically,
yes.

Q Okay. So in this context at this point in
time Steve Moberly is using the phrase "line of homes"
to connote the same meaning as the word "collection";
is that correct?

A I can't say that. I didn't type it.

Q Did you understand that when you received
this e-mail?

A Not specifically to "collection" but to
"homes. "

Q You understood it to mean a group of homes
when he said a "line of homes"; right?

A Of homes.

Q All right. Moving forward chronologically to
the first page of the document, looks like this is
another one from -- at the bottom half it's another one
from Steve Moberly to you also dated April 13th. And

in this case he refers in the first paragraph to the
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"Kerry and Rene outdoor line coming to fruition.™"

Do you see that?

A Yes.

Q So we're still talking about the same
project, we're just using different words to identify
that project, "Kerry and Rene outdoor line" in one
instance and "Kerry and Rene Earnhardt Collection."
They all mean the same thing, don't they?

MR. SANDERS: Objection to the form.

THE WITNESS: Within the context of what I'm
looking at, I can't refer back to that one. But this
one specifically, it's the homes.

BY MR. JONES:

Q In the second paragraph of the April 13,
2011, 1:29 p.m. e-mail, the third-from-the-last
sentence starts with the phrase, "We see it as a great
added benefit." Do you see that?

A Now, where are you at again?

Q That's okay. Never mind. I think we've
covered that one.

Okay. Let me ask you this: At this point in
time, April 11, 12, and 13 of 2011, it appears to me
that Steve Moberly understood that you guys intended to
brand this collection of homes so that it connoted you

and Kerry; is that right?

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889

httpitiwwew.yeslaw.nethelp




TERESA H. EARNHARDT v KERRY EARNHARDT, INC.
Rene Earnhardt on 02/06/2014 Page 75

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. SANDERS: Objection to the form.
THE WITNESS: I couldn't know.
BY MR. JONES:

0 You don't know?

A No.

0 And you don't know, even though he used
"Kerry and Rene Outdoor Line, Kerry and Rene Earnhardt
brand, Kerry and Rene Outdoors Line of Homes," and
"Kerry and Rene brand" all in this same sequence of
e-mails, you still don't know whether he understood
that you were trying or intending to brand this as the
"Kerry and Rene Earnhardt brand."

A No.

Q You don't. All right. I've handed you a
one-page document marked as Opposer's Exhibit 5,
bearing Control Number KEI604. Do you see that?

MR. SANDERS: You gave me something
different, then. I've got a two-page document that
says 601 and 602 on it.

MR. JONES: Well, then I messed up.

THE WITNESS: That's what I've got.

MR. SANDERS: We'll give you a redo.

(Exhibit 5 Marked for Identification)
BY MR. JONES:
o) All right. ©Now I've handed you what's marked
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as Opposer's Exhibit 5, and it really does bear Control
Number KEI604, I believe. Is that correct? 604?

A Yes.

Q Okay. Take a moment, if you wish, and read
through this and familiarize yourself with it again,
please, and let me know when you've finished.

A Okay.

Q All right. 1Is this an e-mail string that
occurred on May 6, 2011, between you and Mary Becker of
Schumacher Homes?

A Looks like it, vyes.

Q Okay. And at this point in the first of
those e-mails at 14:52, that's the time, the senders,
who are Mary and Paul it looks like, say that they
"would like to extend our heartfelt excitement about
our new relationship between our brands."

Do you see that?

A Yes.

Q So by May 6th, you guys were, if not formally
engaged in a contract, you at least thought you were
getting pretty close; is that right?

A Possibly, vyes.

Q Or at least she apparently thought you were.
The second paragraph of her e-mail of May 6th from

Ms. Becker says, "We will remember this day as the
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beginning of a journey to one of the most successful
brands in the world, the Kerry and Rene Earnhardt
Outdoor Collection." Do you see that?

A Yes.

Q So as of May 6th, at least the folks at
Schumacher were still thinking of this as being a brand
identified with you and Kerry as opposed to Earnhardt
broadly.

A I can't say for certain. But as it reads in
this e-mail, that's the way she referenced it.

0 Okay. And did you respond to her e-mail?

A I can't -- I can't recall.

Q At the top of -- is the top portion of this
exhibit your response --

A That's the response, vyes.

Q And did you object to her reference of the
brand as being the "Kerry and Rene Earnhardt Outdoor
Collection"?

A No.

(Exhibit 6 Marked for Identification)

MR. JONES: I note that the document that I'm
about to use as an exhibit is designated as trade
secret and commercially sensitive under the protective
order. And I note that Mr. Hedrick is here and as I

recall he is not an employee. So I don't know whether

http:/Avww.yeslaw.ncthelp

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889




TERESA H. EARNHARDT v KERRY EARNHARDT, INC.
Rene Earnhardt on 02/06/2014 Page 78

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you want to do anything about his presence.

MR. SANDERS: He's fine. He's fine to see

this.

MR. JONES: I figured he was.

MR. SANDERS: Thank you. Thank you. He's
fine.

MR. JONES: ©Nothing gets past me. I notice
everything.

BY MR. JONES:

Q All right. I have handed you a multipage
document marked as Opposer's Exhibit 6, bearing Control
Numbers KEI1726 through 1738. Do you know what this
document is, Ms. Earnhardt?

A Yes. It's our license agreement.

Q And when you say "our license agreement,"
it's a license agreement in which the parties are Kerry
Earnhardt, Inc.; Kerry Earnhardt, individually; you,
individually; and Schumacher Homes Operations, Inc.; is
that right?

A Yes.

Q And the effective date of this license
agreement is June 1, 2011; is that correct?

A Yes.

Q And if you look at the signature page, which

is page 11 of the document, it looks like the agreement
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was executed by you and Kerry and on behalf of KEI on
May 27, 2011, and executed on behalf of Schumacher on
June 1; is that correct?

A Yes.

Q Now, does this license agreement of Opposer's
Exhibit 6 include within it the granting of a license
to use certain trademarks, that is a license from you
and your husband and KEI on the one hand to Schumacher
Homes Operations on the other hand?

A I'm sure it does.

o) Okay. And, in fact, if you look at
paragraph 1.1, it reads, "Subject to the terms and
conditions of the agreement, licensor and talent grant
to Schumacher and Schumacher's affiliates a worldwide
nonexclusive license to adapt, distribute, perform, and
reproduce the Marks on products and/or advertisements,
commercials, packaging, signs, and other advertising
and promotional formats, materials or media to
advertise, market, promote, and sell products
throughout the world ("Licensed Products"). The
licensed products include homes in what is to be known
as the Outdoor Collection." Do you see that?

A Yes.

Q So it appears to me that this is the

provision of the agreement in which there is a license
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granted to use the "Marks" with a capital "M" as that
term is defined somewhere in the agreement. Would you
concur with that?

A Yes.

Q And more particularly, if you turn to the
very last page, does it include on that page Schedule B
identified as the "Marks" with a capital "M"?

A Yes.

Q Now, the marks are said to be owned either by
the licensor -- that's KEI -- and/or talent. And as I
understand it, "talent" means you and your husband; is
that correct?

A Correct.

Q So what was licensed to Schumacher is listed
on Schedule B; correct?

A At this time, vyes.

0 Okay. And what was licensed at that time in
June of 2011 is the word mark "Kerry Earnhardt" as
registered in the U.S. Patent and Trademark Office
under Trademark Registration Number 2812515; is that
correct?

A It appears so.

Q Okay. And that's Item Number 1 on
Schedule B; correct?

A Yes.
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- Incorporated, vyes.

Q And Items 2 through 5 on Schedule B are the
name, the image and likeness, the signature and
autograph, and the voice of Kerry Earnhardt,
individually; is that correct?

A Yes.

Q And Item Number 6 on the schedule is the word
mark "Rene Earnhardt"; is that correct?

A Yes.

o) And the remaining items listed in Schedule B
of this license agreement, Items 7 through 10 are your
name, your image and likeness, your signature and
autograph, and your voice; is that right?

A Yes.

Q Now, the first five of those items that are
licensed are all associated exclusively with Kerry
Earnhardt, the individual; is that correct?

A And the company, Kerry Earnhardt,

Q All right. And the last five items are all
associated with you, Rene Earnhardt, individually; is
that correct?

A Yes. And, of course, when you say the
likeness too as far as us, yes.

Q Okay. So all of the license marks in

Schedule B of this agreement are associated exclusively
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with either you, your husband, Kerry, or, according to
your testimony, Kerry Earnhardt, Inc.; is that right?

A Yes.

Q Going back to first page of Opposer's
Exhibit 6 and, again, referring to paragraph 1.1, the
portion we read indicates that through this agreement,
you and Kerry and KEI license to Schumacher Homes
Operations, Inc., the marks for use in conjunction with
what was termed the "licensed products."

And then in the last sentence -- I don't
think we read -- at paragraph 1.1 it says, "The

licensed products include homes and what is to be known

as the Outdoor Collection." Do you see that?
A Yes.
Q Okay. Now, it wasn't referred to as the

"Earnhardt Collection" here, was it?

A No.

Q Instead you wound up substituting "Earnhardt
Collection" for "Outdoor Collection" at some point down
the road, didn't you?

A Yes.

Q So what you -- never mind. Strike that.

Has your husband, Kerry Earnhardt, always
gone by the name Kerry Earnhardt?

A No.
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1 Q What other name or names has he used?
2 A Kerry Key.
3 Q And when did he transition to using
4 predominantly the term "Kerry Earnhardt" as opposed to
5 "Kerry Key" to identify himself?
6 A I can't recall. I'm not sure.
7 o) About when?
8 A I'm not sure.
9 Q And I'm not trying to embarrass you. Is your
10 legal name Rene Earnhardt or Rene Key?
11 A Rene Earnhardt.
12 Q Was it ever Rene Key?
13 A No.
14 Q If you married Mr. Key, why are you not
15 Mrs. Key?
16 A Because he changed his name at some point in
17 time, but I don't know --
18 Before you were married?
19 A Yes.
20 Q All right. On page 6 of Opposer's Exhibit 6,
21 there is a section of the license agreement entitled
22 "Term and Termination," and paragraph 5.5.1 says, "This
23 agreement shall continue in force and effect for three
24 years or 36 months from the effective date unless
25 sooner terminated as provided for herein." The
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1 effective date was June 1, 2011. I assume but I'll ask
2 you to confirm. 2Am I correct in assuming that the

3 license agreement has not yet been terminated?

4 A No.

5 Q Do you have plans to extend the term of the

6 license agreement beyond June 1, 20147

7 A I can't say at this time.

8 0 Has Schumacher Homes Operations, Inc. -- I

S think that's the name. Has Schumacher Homes
10 Operations, Inc., assigned its interest in the license
11 agreement to any other entity as far as you know?

12 A No.

13 Q To your knowledge, has Schumacher Homes

14 Operations, Inc., sublicensed any of its rights under
15 this agreement to anybody else?

16 A No.

17 Q Are you aware that there are other affiliated
18 companies in the Schumacher Homes organization that

19 have legal names other than Schumacher Homes

20 Operations, Inc.?

21 A I'm not knowledgeable of that.

22 0] Now, am I correct -- strike that.

23 Have there been any amendments to this

24 license agreement?

25 A We're currently working on those. Not vyet.
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Q Not vyet?

A Yes.

Q Is there any plan to extend this license
agreement to the use of any trademark or service mark
to licensed products other than the licensed products
as defined in this agreement on June 1, 2011°?

MR. SANDERS: Should we look at the products?
MR. JONES: If you want to -- and I'm looking
for that definition.
MR. SANDERS: Well, let's see. It's in 1.1.
(Discussion off the record.)
BY MR. JONES:

Q Am I correct in understanding that
Schumacher's license under this agreement is understood
to include the right to use whatever marks were
licensed in conjunction with custom homes designed
and/or built by Schumacher?

A Correct.

Q Do you know whether -- am I correct in
assuming that Schumacher has, in fact, used the
licensed property in that manner that is in conjunction
with custom homes?

A Yes.

Q Do you know whether or not Schumacher has

used this license in conjunction with any other
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products or services besides custom homes?

A No.

Q Has KEI or have you or your husband,
individually, or anyone else, to your knowledge,
licensed the use of the term "Earnhardt Collection" to
any person or entity other than Schumacher Homes?

A No.

(Exhibit 7 Marked for Identification)
BY MR. JONES:

Q Okay. Ms. Earnhardt, I've handed you what
has been marked as Opposer's Exhibit 7, bearing Control
Number KEI605. Take just a moment to read that, and
I'll ask you a question or two about it.

A Okay.

Q All right. Is this an e-mail that you sent
to Joe Hedrick on or about -- well, on June 27, 2011°?

A It appears so, yes.

Q And is this -- is the subject of this e-mail
a meeting which you anticipate having with the
Schumacher folks soon afterward?

A Looks like that it is, that I can recall.

0 And the reason I ask is the third sentence
says "just a little outline" -- let me back up.
A Yes.

Q Starting at the beginning, "Sending the
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1 discussion guide Mary sent last week." I assume that's
2 Mary Becker; right?
3 A Correct.
4 Q And you said, "See our thoughts in red." And
5 then you said, "Just a little outline to let you know
6 where our thoughts are prior to the meeting." So were
7 you planning to have a meeting to discuss this project
8 soon after June 27, 2011°?
9 A I can't recall a hundred percent, but
10  obviously we're having a meeting.
11 Q Okay. 1In the -- starting at the very end of
12 the second line, you wrote, "Not even sure if we're on
13 the right track of mind with our answers, but at least
14 we have something rolling around in our heads. Kerry
15 and I also wanted to chat with you on thoughts of
16 reaching out to companies to do exclusive licenses
17  within the K&R Collection for the homes' owners to
18 choose from at discount prices during the design of
19 home."
20 Now, what were you referring to there?
21 A Again, this was all conceptual. So I'm not a
22 hundred percent sure of where my thoughts were when I
23 typed this. But, obviously, "Earnhardt Collection" is
24 trademarked, and our intentions are to go into home
25 furnishings. So I'm assuming home furnishings.

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889

httpsiiwww.geslaw.nethelp




TERESA H. EARNHARDT v KERRY EARNHARDT, INC.
Rene Earnhardt on 02/06/2014 Page 88

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q Is that what you meant by the term "K&R
Collection" with the "C" in caps?

A I would say that would be referencing Kerry
and Rene as it relates to this context of this e-mail,
shortened terms, that is.

Q So are you saying that this relates -- strike
that.

Well, when you use the term "K&R Collection"
there, are you talking about a collection or a group of
homes or home designs, or are you talking about a
collection of something else?

A I can't recall specific to what I was talking
about in the context of this e-mail to Joe to
specifically say.

Q But it was a collection of something.

A We are here about the "Earnhardt Collection"
trademark. So I'm sure.

Q And you weren't calling it the "Earnhardt
Collection" there, though. You were calling it the
"K&R Collection," which is the shorthand rendition for
the "Kerry and Rene Earnhardt Collection"; isn't that
right?

A As it relates to this e-mail, yes.

(Exhibit 8 Marked for Identification)
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BY MR. JONES:

o) All right. I just handed you, Ms. Earnhardt,
a document marked as Opposer's Exhibit 8, bearing
Control Numbers KEI606 through 609. Do you see that?

A Yes.

Q Do you want to take a moment and you don't
necessarily have to read every word. You can if you
want to. But at least look at it long enough to
recall, if you can, the context.

A Okay.

Q Okay. Going back to the last exhibit, which
was Exhibit 7, the e-mail that you sent to Joe Hedrick
on June 27, the subject was the "PSH discussion guide."
And PSH stands for Paul Schumacher Homes; right?

A Yes.

Q And you attached the PSH discussion guide doc
to that e-mail; correct?

A I'm assuming this was together.

Q Okay. That's what I'm asking you. You
produced the document marked as Exhibit 8 with the
document marked as Exhibit 7. And my question is, is
this the discussion guide that you referenced in your
e-mail of June 27, 2011, to Joe Hedrick?

A I can't recall.

0 Okay. Do you know it to be anything other
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than that, or do you think it to be anything other than
that?

A I can't recall.

Q And does the top of the document marked as
Opposer's Exhibit 8 refer to a session of June 29,
20117

A Yes.

Q Okay. And if I may read a bit from the first
page of this document under "Purpose," it says, "As we
begin the first stage of collaboration on the concept
for this exciting new collection of Schumacher Homes,
the team will focus on answering the questions below."

Do you see that?

A Yes.

Q Now, does that refresh your memory? Did
Ms. Becker or someone with Schumacher send you this
discussion guide, and, then, did you or someone else
for KEI answer the questions there that are -- with the

answers being shown in red?

A I can't recall a hundred percent, no --

Q Did you --

A -- who sent it.

Q Did you ever undertake any effort to respond

to questions like those posed on the discussion guide

of Opposer's Exhibit 8?
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1 A Yes.
2 Q Okay. Do you believe that these are -- are
3 responses to the questions posed in the discussion
4 guide?
45 A Possibly.
6 Q And what you were doing, if I understand all
7 this correctly and understand the context, is you guys
8 were preparing to have a meeting on June 29, 2011, to
9 collaborate on the concept for this exciting new
10 collection of Schumacher Homes; isn't that correct?
11 A Possibly.
12 Q On the -- it's hard to say whether it's the
13 second or third paragraph. I think -- well, in that
14 same section entitled "Purpose," do you see a portion
15 that starts off with "Note" and then a colon?
16 A Yes.
17 Q Okay. The discussion guide says at that
18 point, "We are using "Kerry and Rene Earnhardt Outdoor
19 Living Collection" as a working name for this series of
20 Schumacher Homes." Do you see that?
21 A Yes.
22 0 And then it says, "That is open to further
23 discussion at this meeting." Do you see that?
24 A Yes.
25 Q Now, whoever prepared this discussion guide
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said that basically the issue was still open as to what
you would call it; right?

A Correct. Yes.

Q But there was going to be discussion about
this topic at the upcoming meeting, which it is implied
was going to be on or about June 29, 2011; correct?

A I assume so, yes.

Q Did you attend or participate in a meeting
with representatives of Schumacher regarding this
concept of a new collection of Schumacher Homes?

A Yes.

Q Okay. And was that in Akron?

A Yes.

Q Was it in or around late June 20117
A I believe so. I can't say for certain the
month, but it sounds about right.

Q Was this, like, an afternoon meeting or a
couple of days or what?

A This was in response to the charette design
of going through and meeting with them and just going
through all the concepts of the homes.

Q But how long were you up there in Akron for
this meeting?

A Two or three days. I can't remember exactly.

Q Okay. And did the meetings occur primarily
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at the Schumacher offices or were they elsewhere?

A They were elsewhere. They were all spread
out. We did a few different things each day.

Q And who participated in these meetings as
representatives of you and your husband and KEI?

A My husband, Kerry, myself, and Joe Hedrick.

Q And who participated in these meetings on
behalf of the Schumacher organization?

A It was just the Schumacher team. I can't say
for certain exactly who all was there. But it was from
their Schumacher staff.

Q Did anybody from outside the Schumacher
organization appear? And I'm wondering in particular
whether there was an advertising firm representative
there or some sort of publicity firm representative or
what.

A From the Schumachers, from what I can recall,
they had, I guess you could call it, an advertising
firm, and then they also had their architects there.

Q And this is a month or so after you've
actually signed off on the license agreement; right?

A Yes, I believe so. Because that was May and
this is June.

Q And the person who prepared this discussion

guide said that the name for this series of homes was
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1 open to further discussion at the meeting.

2 Was there a discussion of the brand at this

3 meeting that occurred in late June or early July of

4 20112

5 A I can't recall specifically each and every

6 discussion. I can't say for certain.

7 Q Did this meeting result in a firm decision to
8 proceed with the branding of this collection of homes

9 as the Earnhardt Collection?
10 A I can't say for certain that everything was
11  based on this particular meeting as it relates to the
12 naming of the collection of homes.

13 Q Okay. It's implicit from what's written here
14 that a firm decision had not been made because the

15 person who prepared this discussion guide for the

16 meeting said that the name for this series or

17 collection of homes was open to further discussion at
18 the meeting.

19 A Right.
20 Q So the decision hadn't been made at that

21 point --
22 A No.
23 Q -- apparently at least as far as Schumacher
24  was concerned.

25 A That's correct.
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0 By the time that you got through with that
two- or three-day meeting, had the decision been made?

A I can't recall. Like I said, I can't recall
when the Earnhardt Collection was done and finalized
between the marketing plans and the branding plans of
the homes. I can't recall a specific time.

Q I understand. And I don't expect you to
recall every detail. I can't remember what I had for
breakfast this morning. So I completely understand
that.

But you testified earlier that at some point
you and Kerry basically told Schumacher Homes that you
wanted to go with "Earnhardt Collection."”

A Yes.

o) Now did you do that during this two- or
three-day session up there or not?

A I can't remember exactly when, but it was
after the homes were designed, the charette was
designed, and we had the homes and were looking at the
homes. I can't say specific, it was physically there.
It was after this particular moment, but I can't say
exactly when.

Q And did you have the charette of homes
available and you looked at them during this two- or

three-day session.
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No, we did not.
You did not?
No.

Okay. Gotcha.

=N O R S

We designed them. So we hadn't done anything
yet.

Q Looking at the very bottom of the first page
of Exhibit 8, bearing Control Number KEI606, one of the
questions posed by whoever prepared this discussion
guide is, "What does living the lifestyle mean for
customers who will find the Earnhardt collection
appealing?" Do you see that?

A I'm sorry.

Q It's the very last --

A I see.

Q Whoever prepared that when they referred to
the "Earnhardt collection" there, they used the term
"collection" to refer to this exciting new group of
Schumacher Homes; isn't that right?

A In the context of this, yes, that looks like
that. Again, it's been worded different ways.

Q And turning to the last page of this exhibit,
bearing Control Number KEI609, you see about almost
halfway down it says, "What is our motivation?"

Do you see that sentence or that question?
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1 A Yes.
2 0 You see that question which reads, "What is
3 our motivation for introducing the "collection" (framed
4 from the customer's perspective)?" followed immediately
5 by, "Why do the Earnhardts believe in the collection
6 and the lifestyle?" Do you see that?
7 A Yes.
8 0 And, again, I know we've covered this in
9 other contexts, but still in this context, the term
10 "collection" is being used as a noun to refer to the
11 group of homes or home designs to be sold under
12  whatever brand you wound up choosing; is that right?
13 MR. SANDERS: Objection to form.
14 THE WITNESS: As it relates to this by itself
15 or in this particular document, vyes.
16 (Off the Record 12:34 p.m. to 1:50 p.m.)
17 (Exhibit 9 Marked for Identification)
18 BY MR. JONES:
19 Q All right. Ms. Earnhardt, before we broke
20 for lunch, we were talking about the discussion guide
21 and the correspondence relating to the discussion guide
22 and the meeting that was held in Akron late June, early
23 July, 2011.
24 I'm now placing before you a document that's
25 dated subsequent to that. It's Opposer's Exhibit

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889

hetp:/vww.yestaw.netfhelp




TERESA H. EARNHARDT v KERRY EARNHARDT, INC.
Rene Earnhardt on 02/06/2014 Page 98

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Number 9, bearing Control Number KEI612. And this
appears to be another e-mail from you to Joe Hedrick
dated August 2, 2011. Is that, in fact, what it is?
A Yes.
Q Okay. And it has embedded in it an e-mail

from Mary Becker to you of that same date; is that

right?
A It appears so, yes.
Q There's a reference -- or there are

references in Ms. Becker's e-mail to Loomis.

A Yes.

Q Do you recall who Loomis was or is?

A That would be an agency that they had used,
Schumacher had hired to use.

Q An ad agency, you think?

A I believe so. I'm not a hundred percent sure
what their agency is.

Q Looking at Ms. Becker's e-mail of August 2,
2011, in the -- one, two, three, four -- fifth
paragraph she says to you, "Tomorrow we should see an
"Earnhardt Collection" ad from Loomis."

Do you see that?

A Yes.

Is it true that by August the 2nd, 2011,

there had been a firm decision to proceed with the use
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of "Earnhardt Collection" as the brand for the group of
homes to be marketed by Schumacher?

A I couldn't a hundred percent say by that date
that that was definite. As you see, we named it
different things throughout different e-mail things
amongst each other. But I would say that's pretty
close to the time that we were for sure that Earnhardt
Collection was going to be the name of it.

(Exhibit 10 Marked for Identification)
BY MR. JONES:

Q That's August 2. Let me hand you a
subsequently dated document marked as Opposer's Exhibit
Number 10, and this is a two-page document, bearing
Control Numbers KEI627 and 628. Is this an e-mail
string of a pair of e-mails each of which is dated
September 13, 20117

A Yes.

Q Okay. And in the second e-mail on this
document, which is the earlier e-mail, it's an e-mail
from Mary Becker to you and Joe Hedrick; is that right?

A At the bottom of this?

Q Yes.
A Yes.
Q And then there is your response to Mary

Becker at the top of Exhibit 10; is that right?
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A Looks like it.

Q Let me give you a minute to review that, and
then I'll ask you a couple of questions.

A Over the whole thing?

Q You know, if you need to review the second
part for context, go ahead. I'm just going to ask you
questions about the top part, though.

A Okay.

Q All right. 1In the earlier e-mail at the
bottom, Ms. Becker talks about the upcoming launch of
the Earnhardt Collection on October the 12th.

Do you see that?

A Yes.

Q Okay. And, then, I see that in the e-mail of
the same date, September 13, 2011, that you sent to
her, you said in the paragraph numbered 1, "We feel the
Earnhardt Collection presented on the front end in
advertising in its entirety needs to identify Kerry and
Rene Earnhardt." Do you see that?

A Yes.

Q If you hadn't firmly adopted or committed to
adopting "Earnhardt Collection" by August 2, the date
of August 9, you certainly had by September 13th, the
date of Exhibit 10, hadn't you?

A Yes.
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17 Q All right. In the next sentence on

18  Exhibit 10 you wrote to Ms. Becker and to Mr. Hedrick,
19 "The "Earnhardt" brand is very strong and very broad."
20 I'1l stop there. Did you believe that at that time

21 when you wrote this e-mail September 13, 20117

22 A I wrote that. I believe so, yes.
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Q And then you said in the same sentence, "And
we need to be sensitive to identifying particularly
Kerry with respect to the Earnhardt Collection so there
is no confusion with the association amongst the
Earnhardt family."

A Yes.

Q Did you believe that when you wrote it on
September 13, 20117

A Did I believe what?

Q What you wrote that you "need to be sensitive
to identifying particularly Kerry with respect to the
Earnhardt Collection so there is no confusion with the
association amongst the Earnhardt family."

A Absolutely.

Q What didn't you call it the Kerry Earnhardt
Collection if you believed that?

A Because it wasn't about him.

Q Why didn't you call it the Kerry and Rene
Earnhardt Collection if you believed that?

A It was too wordy and it didn't define exactly

what the lifestyle brand was going to be about.
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(Exhibit 11 Marked for Identification)
BY MR. JONES:

Q And the brand -- strike that.

Okay. I've handed you what's been marked as
Opposer's Exhibit Number 11, bearing Control
Numbers KEI636 through 640. Take a minute to review
that, and then I'll ask you some questions about it,
please. And you can look at all of it, if you wish.
I'm just going to ask you about the e-mails that are on
the first page. But if you want to look at the rest of
it for context, please do.

A Okay.

0 All right. Looking at the bottom of the
first page bearing Control Number KEI636, it's an
e-mail to you -- excuse me -- from you to Mary Becker
on September 14, 2011; is that correct?

A Yes.

Q And before that, there had been some back and
forth about artwork for a potential billboard; is that
right?

A Based just on this, it appears so, yes.

Q And you wrote to Ms. Becker on September 14,
2011, the following at the bottom of page KEI636,
"Mary, the billboard must be changed, and Kerry's name,

image, likeness, something to that effect, must be
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incorporated on the billboard with respect to the
Earnhardt Collection."
Is that what you wrote?

A Yes.

Q And isn't it true that your concern was that
"Earnhardt Collection" by itself would not connote
Kerry Earnhardt, that you needed something more besides
"Earnhardt Collection" to let people know that it's
Kerry that's associated with that brand?

A I was not concerned with it, but I wanted to
make sure that, when someone saw Earnhardt Collection,
they know that that's Kerry's brand.

Q And it would take something more than just
the term "Earnhardt Collection," wouldn't it?

A For what?

Q To connote that Kerry is associated with that
as opposed to someone else.

A It would not take that. I mean, it was --
our position was that this was a brand that we were
creating. This was the first license endorsement deal
or anything of that respect, nature, that Schumacher
has ever done, and we were making sure that we were
protecting the brand that we were creating. I don't
believe that it needed necessarily, but that was what

we were going to make sure was going to happen.

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889

hutp:iiwww.yeslaw.nethelp




TERESA H. EARNHARDT v KERRY EARNHARDT, INC.
Rene Earnhardt on 02/06/2014 Page 105

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q But you said "the billboard must be changed,"
didn't you?

A Yes, because I wanted that to be changed.

Q It was imperative. And they must add
something, such as his name Kerry or his image or
likeness or something to that effect in order to
connote that Kerry is the sponsor of this enterprise;
correct?

A We were creating and developing that brand.
We were certainly going to take ownership in that as
Kerry Earnhardt's brand.

Q Okay. And if you had identified it as the
Kerry Earnhardt Collection, then people would have
known that it was Kerry's brand, wouldn't they?

A But it wasn't about just Kerry.

Q If you identified it as the Kerry and Rene
Earnhardt -- I did not mean to slight you. If you
identified it as the Kerry Earnhardt Collection, then
people would have known that it wasn't -- that it was
you and Kerry and not just anybody else.

A But it wasn't consistent with how we wanted
to market and brand the lifestyle brand we were
creating. It was too wordy. It did not emphasize on
our family, which is what this brand represents.

Q Why didn't you say the billboard must be

Huseby, Inc. www.huseby.com
1230 West Morehead Street, #408, Charlotte, NC 28208 (704) 333-9889

http:ifwww.yeslaw. tethelp




TERESA H. EARNHARDT v KERRY EARNHARDT, INC.
Rene Earnhardt on 02/06/2014 Page 106

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

changed and Kerry and Rene's names, images, likeness,
something to that effect must be incorporated?

A I can't say for certain why I referred to
Kerry in this particular moment.

Q Well, look at the top of the page, the e-mail
that is dated still September 14, 2011, at 1:43 p.m.,
you wrote again to Ms. Becker, didn't you?

A Yes.

Q And you stated, "Our concern is the
association needs to be clearly understood it is Kerry
affiliated with Earnhardt Collection," didn't you?

A I did state that.

Q And you didn't say your concern was that it
needed to be understood that Kerry and Rene are
affiliated with the Earnhardt Collection?

A No. But during this we are still creating
the creative marketing and the graphics and everything
as this was coming together.

Q But either way, "Earnhardt Collection" by
itself would not identify Kerry or Kerry and Rene as
the sponsor or sponsors of this collection of homes,
would it?

A Ask your question again.

MR. JONES: Would the reporter please read it

back.
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(Record Read as Requested)
THE WITNESS: We wanted to make sure that it
always represented us.
BY MR. JONES:

Q That's not my question. "Earnhardt
Collection" by itself isn't sufficient to identify to
the public that it is Kerry or Kerry and Rene Earnhardt
who are the sponsors of this product; is that right?

A That would be correct. And that's why we
wanted to make sure that it was always represented that
way.

Q And that's because Earnhardt is a surname
that other people have; right?

A That would be correct.

Q And that's because "collection" just tells
you what the goods are, it's a collection.

A If it's by itself, yes. But this is
"Earnhardt Collection," which represents custom homes
and home furnishings.

(Exhibit 12 Marked for Identification)
BY MR. JONES:

Q Ms. Earnhardt, Exhibit -- Opposer's
Exhibit 12. It is a one-page document, bearing Control
Number KEI140. And is this an e-mail that you received

from Mary Becker on or about September 16, 2011?
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1 A It appears so, yes.
2 Q And did Ms. Becker say to you in the first
3 bullet point, "Schumacher and Earnhardt names are both
4 synonymous with quality and value"? Did she say that?
5 A Can I have time to read through this?
6 Q Yeah, absolutely.
7 A Okay.
8 Q She said to you -- and I'll repeat it,
S "Schumacher and Earnhardt names are both synonymous
10 with quality and value," didn't she?
11 A Yes.
12 Q And you were trying to build a new brand at
13 this point, weren't you?
14 A It was in the process, yes.
15 Q Okay. And there already existed the
16 Earnhardt brand, didn't it?
17 MR. SANDERS: Objection to the form.
18 BY MR. JONES:
19 Q Didn't the Earnhardt brand already exist?
20 MR. SANDERS: Objection to the form.
21 THE WITNESS: Yes. My husband was part of
22 the Earnhardt brand. That would be true.
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Q When and how was the Earnhardt Collection
brand launched publicly?

A It was launched at the NASCAR Hall of Fame on
October the 12th, 2011.

(Exhibit 13 Marked for Identification)
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BY MR. JONES:

Q All right. And I've handed you a document
marked Opposer's Exhibit Number 13, bearing Control
Number KEI323. Is that part of the promotional
material that went into promoting this product launch?

A It was an invite.

Q Okay. Is that what it was? So it was sent
out to people to get them to come to the product
launch?

A Specific people, yes.

Q So this event was held in Charlotte,

North Carolina, at the NASCAR Hall of Fame?

Correct.

4
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5 Q Has Dale Earnhardt, whom we might refer to as

6 Dale Earnhardt Senior, been inducted into the NASCAR

7 Hall of Fame?

8 A Yes.

9 Q Isn't it true that he's the only Earnhardt
10  that has been inducted into the NASCAR Hall of Fame?
11 A I believe so, yes.

12 (Exhibit 14 Marked for Identification)

13 BY MR. JONES:

14 Q Ms. Earnhardt, Opposer's Exhibit 14 is a
15 multipage document bearing Control Numbers KEI22

16 through KEI51. What is 1it?

17 A It is the brochure of our at the time

18 22 custom home designs along with the accessories of
19 the garages and the outdoor living space.

20 Q Did you and your husband have any input in
21  the preparation of the materials that went into this
22  promotional piece?

23 A Yes.

24 Q Did you write or did Kerry write descriptions

25 of various products or narratives to go with various
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products?
A He and I both did, vyes.
0 Would you turn to page KEI44, please? Do you

see a long quote that purports to be that of Kerry on

page 447?
A Yes.
Q Read aloud, please, the first sentence of

Kerry's quote.
A "Whether he was on the track or out fishing

for bass, Dad was larger than life. I'm not sure

we" --
Q That's the first sentence.
A Okay.
Q Did you have any participation or in the

preparation of that statement?

A I can't recall.

Q Would you have any disagreement with your
husband's statement that Dale Earnhardt was "larger
than life"?

A I think for Kerry his father meant that to
him.

Q Do you think that there are other people in
this country who think that Dale Earnhardt was larger
than life?

A Not like he would.
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Q Okay. I understand that.

A I couldn't speak for them.

(Exhibit 15 Marked for Identification)
BY MR. JONES:

Q Ms. Earnhardt, I've placed before you two
pages, bearing Control Numbers KEI1l and 2 and marked as
Opposer's Exhibit 15. Do you see that?

A Yes.

Q It looks to be similar to Exhibit 14 but not
the same. What is Exhibit 15?

A This looks like the front of a, like, an
autograph card maybe that I can tell. I mean, it's a
picture.

Q Is this something that Schumacher used to
promote the Earnhardt Collection?

A I'm sure they did. I don't know what this
is. It's a scanned picture.

Q KEI produced this.

A Yes. It looks like the autograph card that
Schumacher used.

Q What's an autograph card?

A Like a hero card you see that people will
autograph and sign for personal appearances.

Q Looking at the first page bearing Control

Number KEI1, how does Schumacher describe the Earnhardt
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Collection in the upper left-hand corner below the term
the "Earnhardt Collection"? Would you read that,
please?
A You want me to read the whole thing?

"Steeped in a rich family" --

MR. SANDERS: No. He's asking you to read
that.

THE WITNESS: I'm sorry. "The premier
collection of relaxed comfortable living from America's
largest custom home builder."

BY MR. JONES:

Q Do you agree with that description?

A Do I agree with it?

Q Mm-hmm.

A As far as I'm concerned, I think it's --
yeah. Yes.

Q We have spent most of this deposition talking

about the Earnhardt Collection homes. Let me
transition for -- or to the Earnhardt Collection
furniture or the potential Earnhardt Collection
furniture.

I believe you told me that to date there's
been no use of "Earnhardt Collection" to brand any
furniture; is that right?

A Correct.
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1 Q And you don't have an agreement with any
2 furniture manufacturer to make furniture and sell it
3 under the Earnhardt Collection brand; is that right?
4 A Correct.
5 o) And you don't plan to do that yourself
6 either, do you?
7 A I'm sorry?
8 Q You don't plan to make -- KEI does not plan
9 to make Earnhardt Collection furniture itself, does it?
10 A We're not going to manufacture it ourselves,
11 no.
12 0 That's what I meant. Have you developed
13 any -- some people call them business plans. Have you
14 developed any business plans that speak to the use of
15 "Earnhardt Collection" in conjunction with furniture or
16 the potential use of "Earnhardt Collection" in
17 conjunction with furniture?
18 A No business plan. It's just in research and
19 development at this point.
20 Q Meaning you've done what?
21 A Well, with home furnishings, it's not an easy
22 market. We were making sure we understand how we want
23 to position ourselves and how the market works, having
24 a distributor before you can have furniture, the
25 concept, design, and drawing, you just don't think of
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it in your head and go with it when you're ready to do
it. You've got to think of all the different angles of
how you want to position that, and that's what we're
doing.

Q Have you talked to a potential distributor?

A Yes.

Q Had you talked to a potential distributor as
of the date you filed this application, which was
July 28, 20117?

A I can't recall the dates.

Q Do you have any documents that would show the
substance of any plans to use "Earnhardt Collection" in
conjunction with furniture and which existed on or
before July 28, 20117

A I can't recall a hundred percent. I mean,
I'm not sure if there's something that exists or not at
that day.

Q Were there any documents in the form of
research, market research, draft license agreements,
communications with manufacturers or distributors, or
anything of that ilk that existed with respect to
Earnhardt Collection furniture as of July 28, 20117

A Not specific to that. We hadn't even come up
with "Earnhardt Collection" specifically at that point.

Q Well, you filed the application.
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A I'm sorry. What date did you say?

Q July 28, 2011.

A I'm sorry. I thought you said June. No, not
that I know of, not that I'm aware -- for that date
specifically I can't, in my mind, recall for that date.

Q Does KEI have any experience in conducting
any business activities relating to the design,
manufacture, marketing, or sales of furniture?

A You mean "experience" as far as?

Q Having done anything.

A We've done stuff on our own. But as far as
meeting an engineer or an architect or a furniture
company, no.

Q And as of July 28, 2011, had KEI undertaken
any activity with respect to the design, manufacture,
marketing, promotion, sales, distribution of furniture?

A I can't say for certain how everything --
each specific date when you're saying dates at that
point. I'm not sure.

Q You don't recall anything at this moment?

A Right.

Q If you had, wouldn't it be likely that there
would be an e-mail or some correspondence or something
else in the way of documents that would show that you

had already done something to move this project along,
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1 that is advancing toward manufacturing and selling
2 furniture or having a licensee do so?

3 A Possibly.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TERESA H. EARNHARDT,
Opposer,
v. Opposition No.: 91205331 (parent)
KERRY EARNHARDT, INC,, Application Serial No. 85/383,910
Trademark: EARNHARDT COLLECTION
Applicant. (Intl. Class 20)
TERESA H. EARNHARDT,
Opposer, Opposition No.: 91205338 (parent)
v,
Application Serial No. 85/391,456
KERRY EARNHARDT, INC.,, Service Mark: EARNHARDT COLLECTION
(Intl. Class 37)
Applicant.
APPLICANT’S RESPONSES TO
OPPOSER’S FIRST SET OF INTERROGATORIES
GENERAL OBJECTIONS
1. Applicant objects to the scope of each interrogatory to the extent that it:
a. seeks information that was prepared or obtained by Applicant’s attorney in

anticipation of any litigation within the scope of the work-product privilege;

b. seeks information that constitutes confidential attorney-client
communications;
c. contains “definitions” or “instructions” that are overly broad, are unduly

burdensome, exceed the proper scope of discovery under the Federal Rules of Civil Procedure
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and the Trademark Rules of Practice (collectively, the Rules), or impose duties and obligations
on Opposer that exceed the duties and obligations imposed by the Rules;

d. seeks documents or information which are proprietary, commercially
confidential, commercially sensitive, or trade secret, which documents or information will be
disclosed and produced only if genuinely relevant to the issues in this action and pursuant to the
mutually-agreed terms of a protective order limiting the use and disclosure of such documents or
information.

2. Applicant has made a good faith, reasonable effort to locate documents and
information responsive to Opposer’s document requests. Applicant disclaims any obligation to
undertake any search beyond that which is reasonable under the circumstances.

3. Applicant assumes no duty to supplement its responses except to the extent
required by Rule 26(e) of the Federal Rules of Civil Procedure.

Subject to and without waiving the foregoing general objections, Applicant responds to
Opposer’s discovery requests as follows:

RESPONSE TO INTERROGATORIES

Interrogatory No. 1:

(a) Identify each person (other than Applicant, Opposer and their related companies
and licensees) known or believed by Applicant to be using currently in this country any
trademark or service mark which includes the surname Earnhardt and which does not also
include a given name (which marks are referred to collectively hereinafter as “Earnhardt
Surname Only Marks”).

(b) For each person identified in response to Interrogatory No. 1(a), state the
following:

i. The particular Earnhardt Surname Only Mark known or believed by
Applicant to be currently used in this country by that person;

ii. The particular goods or services on or in conjunction with which each
such Earnhardt Surname Only Mark is known or believed by Applicant to
be used in this country; and
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iil. The date of earliest known use in this country of each such mark.

RESPONSE:

Applicant is not aware of any such persons as defined in Interrogatory No. 1.
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i T 7,

D Blaine Sar}?e@ /
bsanders@rbh.com
Matthew F. Tilley

mtilley@rbh.com

ROBINSON, BRADSHAW & HINSON, P.A.
101 North Tryon Street, Suite 1900
Charlotte, NC 28246-1900

Telephone: (704) 377-2536

Facsimile: (704) 378-4000

Attorneys for Applicant Kerry Earnhardi, Inc.
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STATE OF NORTH CAROLINA

COUNTY OF _—txedell

VERIFICATION
Rene Earnhardt, being first duly sworn, deposes and says that she is the President of
Kerry Earnhardt, Inc., the applicant in the foregoing action, that she has read the foregoing
Responses to Opposer’s First Set of Interrogatories and knows the contents thereof, and that the
same is true and correct to the best of her information and belief based upon information

obtained from corporate documents and other persons.

(s (an0aiiIS

Rene Earnhardt
President
Kerry Earnhardt, Inc.

Subscribed and Sworn to

before me thisg-g{_ day

of ,2013.
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing APPLICANT’S RESPONSES TO OPPOSER’S
FIRST SET OF INTERROGATORIES was duly served on Opposer by depositing a copy of
same in the United States mail, first-class postage prepaid, on the _?_i day o{‘gﬁ,\_uﬁ,_\',
20 /2, addressed to Applicant’s attorney of record as follows:

Larry C. Jones, Esq.
Alston & Bird LLP

101 S. Tryon Street
Charlotte, North Carolina 28280-4000

%"& =
Matfhew F. TiV
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