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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In the Matter of U.S. Registration No. 2898544  

Mark: GAGA PURE PLATINUM 

---------------------------------------------------------------x 

  

CHRISTINA SUKLJIAN,          : 

                 :  Opposition No. 91205046 

    Opposer,        : 

             : 

 v.            : 

             : 

ATE MY HEART, INC.,          : 

             : 

    Applicant.        : 

 

ATE MY HEART, INC.,          : 

             :  Cancelation No. 92055279 

       Petitioner,                 : 

             : 

  v.            :      

              : 

CHRISTINA SUKLJIAN,          : 

             : 

    Respondent.        :                                      

           

---------------------------------------------------------------x 

 

TGURQPFGPVÓU"REPLY VQ"RGVKVKQPGTÓU"QRRQUKVKQP"VQ"TGURQPFGPVÓU"
MOTION TO COMPEL 

 
 Respondent, Christina Sukljian, hereby submits this brief in reply to Petitioner Ate My Heart, 

Kpe0Óu"opposition to TgurqpfgpvÓu"Motion To Compel Petitioner Ate My Heart, Inc. Respondent, Christina 

Sukljian further requests vjcv"TgurqpfgpvÓu"Oqvkqp"Vq"Eqorgn be granted in its entirety in favor of 

Christina Sukljian. 

 



PRELIMINARY STATEMENT 

  PetitiqpgtÓu"untimely reply brief dated February 12, 2013 is bewildering. Petitioner Ate 

My Heart, Inc. claims that (1) Respondent never served its Discovery to Petitioner and (2) 

TgurqpfgpvÓu"Egtvkhkecvg"qh"Rtqqh"qh"Ugtxkeg"cpf"ukipcvwtg"eqphktocvkqp"qh"fgnkxgt{"htqo"Vjg"

United States Postal Service is not to be believed. This is patently false. Respondent Christina 

Sukljian served its Discovery Requests (FghgpfcpvÓu"Hktuv"Ugv"Qh"Kpvgttqicvqtkgu"Cpf"

FghgpfcpvÓu"Hktuv"Tgswguv"Hqt"Vjg"Rtqfwevkqp"Qh"Fqewogpvu) to Petitioner Ate My Heart, Inc. 

on December 5, 2012 via The United States Postal Service Priority Mail with Signature 

Confirmation Proof of Delivery tracking number 9410803699300037838425 in a postage 

prepaid envelope addressed to Petitioner:  

      Ate My Heart, Inc. 

     c/o Pryor Cashman LLP 

      7 Times Square 

      New York, NY 10036 

Petitioner Ate My Heart, Inc. received and signed fot"TgurqpfgpvÓu"Fkueqxgt{"Tgswguvu"qp" 

December 10, 2012 at 3:45pm. Copies of TgurqpfgpvÓu"Egtvkhkecvg"qh"Rtqqh"qh"Ocknkpi and 

USPS Signature Proof of Delivery Receipt are annexed here to as Exhibit A.  

  Ate My Heart, Inc. is now claiming in its opposition responses that Respondent did not 

address its Discovery to the attention of Òvjg"eqwpugn"ujg"jcu"dggp"fgcnkpi"ykvj"hqt"vjg"rcuv"{gct0Ó"

This statement is false. Respondent has not been dealing with only a single counsel from Ate My 

Heart, Inc. for the past year. In fact, Respondent Christina Sukljian has been dealing with many  

counsels from Ate My Heart, Inc. during the course of the year. Respondent has dealt with and  

       2. 

https://tools.usps.com/go/TrackConfirmAction?qtc_tLabels1=9410803699300037838425


received correspondence from many different counsels from Ate My Heart, Inc. including the following 

listed below: 

      Brad D. Rose 

      Lisa M. Buckley 

      Philippe Zylberg  

      Nicole E. Kaplan 

      Moira B. Shine 

      Janice Romeo Keller 

      Stephanie R. Kline 

Eqrkgu"qh"RgvkvkqpgtÓu"eqttgurqpfgpegu"htqo"kvu"ocp{"eqwpugnu"ugpv"vq"Tgurqpfgpv"ctg"cppgzgf"jgtg"vq"cu"

Exhibit B.  

  Furthermore, during the course of almost 1 year from April 16, 2012 to date, February 28, 2013, 

Respondent Christina Sukljian has mailed over 14 correspondences to Ate My Heart, Inc. in both of the 

consolidated proceedings and Ate My Heart, Inc. has received each and every qpg"qh"Ejtkuvkpc"UwmnlkcpÓu"

correspondences without issue. Since April 16, 2012 to present date Christina Sukljian has addressed each 

correspondence to Ate My Heart, Inc. in both of the consolidated proceedings as follows: 

      Ate My Heart, Inc. 

      c/o Pryor Cashman LLP 

      7 Times Square 

      New York, NY 10036 

Ejtkuvkpc"UwmnlkcpÓu"eqttgurqpfgpegu"jcxg"dggp"ockngf"xkc"Vjg"Wpkvgf"Uvcvgu"Rquvcn"Ugtxkeg"Rtkqtkv{"Ockn"

with Signature Confirmation Proof of Delivery as well as United States Postal Service First Class Mail. 

Gcej"cpf"gxgt{"qpg"qh"UwmnlkcpÓu"ocknkpiu"ygtg"fgnkxgtgf"cpf"tgegkxgf"d{"Cvg"O{"Jgctv."Kpe0"rtqrgtn{" 

cpf"ykvjqwv"kuuwg0"Eqrkgu"qh"Ejtkuvkpc"UwmnlkcpÓu"USPS Proof of Mailings and USPS Signature Proof 
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of Delivery Receipts are annexed here to as Exhibit C. Ate My Heart, Inc. ignored and failed to 

tgurqpf"vq"TgurqpfgpvÓu"Fkueqxgt{"Tgswguvu"cpf"yjgp"Tgurqpfgpv"hkngf"c"Oqvkqp"Vq"Eqorgn"Rgvkvkqpgt."

Cvg"O{"Jgctv."Kpe0"hcnugn{"uvcvgf"vjcv"TgurqpfgpvÓu"Fkueqxgt{"Tgswguvu"ygtg"pqv"ugtxgf and therefore not 

received by Petitioner. Yjgp"uvcvgogpv"qh"hcevu"ctkug"vjcv"ctg"pqv"kp"RgvkvkqpgtÓu"hcxqt."RgvkvkqpgtÓu"enckou"

of non-receipt after almost 1 year of correspondence with no issue, at this point, is ludicrous. 

  The only issue present in the consolidated proceedings is the likelihood of confusion that exists in 

the name, sound, appearance and goods between the continuously used in commerce trademark GAGA 

PURE PLATINUM® and the applied-for mark HAUS of GAGA. This is a claim of trademark priority 

and confusing similarities between the GAGA PURE PLATINUM® trademark and the applied-for-mark 

HAUS of GAGA0"Rgvkvkqpgt"Cvg"O{"JgctvÓs Petition to Cancel is moot and Petitioner Ate My Heart, Inc. 

does not deny or dispute the fact that GAGA PURE PLATINUM® is not abandoned, and admits to the 

fact that GAGA PURE PLATINUM® was in use in commerce and not abandoned prior to its Petition to 

Cancel in responses dated January 23, 2013 and February 12, 2013 over and over again Annexed hereto is 

Exhibit D. The only issue present is the confusing similarities and likelihood of confusion that exists with 

the Registered Trademark GAGA PURE PLATINUM® and the broad list of similar goods in the same 

class 3 for the applied-for-mark by a newcomer, HAUS OF GAGA.  

  In its untimely response dated February 12, 2013, Petitioner has not provided any meaningful 

tgurqpugu"qt"fqewogpvu"kp"tgurqpug"vq"TgurqpfgpvÓu"Fkueqxgt{"tgswguvu"ugtxgf"qp"Fgegodgt"7."42340""

TgurqpfgpvÓu"Fkueqxgt{"tgswguvu"ctg"guugpvkcn"vq"fgvgtokpg"jqy"Cvg"O{"Jgart, Inc. intends on using or in 

fact ever intends on using its applied for intent-to-use mark HAUS OF GAGA. The items responsive to 

TgurqpfgpvÓu"Fkueqxgt{"tgswguvu"kpenwfg"dwv"ctg"pqv"nkokvgf"vq"kphqtocvkqp"cpf"fqewogpvu"tgncvkpi"vq"

logos, packaging designs, product designs, intended customers and retailers, intended manufacturers and 

distributors, product development, product samples, name selection, color schemes, contracts or licenses 

relating to the intended use of the applied mark. None of these items were provided and in fact Ate My 

Heart, Inc. did not provide any evidence relating to any intention of using the applied for mark, HAUS  
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QH"ICIC."cu"hkngf"wpfgt"qcvj"wpfgt"crrnkecpvÓu"crrnkecvkqp"Pq0":7437239. TgurqpfgpvÓu"Motion to 

Compel is necessary.  

          ARGUMENT 

  TgurqpfgpvÓu Motion To Compel Is Necessary And Should Be Granted 

  The consolidated proceedings, Opposition No. 91205046 and Cancelation No. 92055279 are 

about the likelihood of confusion that exists between the Registered Trademark in class 3 GAGA PURE 

PLATINUM® cpf"Cvg"O{"Jgctv."KpeÓu"cvvgorv"vq"kphtkpig"qp"TgurqpfgpvÓu"kpvgnngevwcn"rtqrgtv{"cpf"

rights by attempting to register the confusingly similar mark HAUS OF GAGA in the same class 3 for the 

same goods. This is a claim of trademark priority and confusing similarity and any discoverable 

information from Ate My Heart, Inc. is relevant to this proceeding. Petitioner Ate My Heart has not 

produced any meaningful responses or documents in response to TgurqpfgpvÓu Discovery requests. 

TgurqpfgpvÓu"Fkueqxgt{"tgswguvu"ctg"guugpvkcn"vq"fgvgtokpg"jqy"Rgvkvkqpgt"kpvgpfu"qp"wukpi"qt"kp"hcev"gxgt"

intends on using its applied for intent-to-use mark HAUS OF GAGA for its broad list of similar goods. 

RgvkvkqpgtÓu"octm"ku"jkijn{"ukoknct"kp"pame, sound, goods and appearance that are confusingly similar to 

TgurqpfgpvÓu"Vtcfgoctm"cpf"nkuvu"c"dtqcf"nkuv"qh"iqqfu"kp"encuu"5"for Soaps; perfumery, essential oils, 

cosmetics, hair lotions; dentifrices; color cosmetics; facial cosmetics; decorative transfers for cosmetic 

purposes; non-mediated skin care preparations; body and foot care products, namely, beauty milks, skin 

moisturizers and skin moisturizer masks, skin conditioners, hand creams, massage oils, essential oils for 

personal use, talcum powder, perfumed powders, face wash, skin cleansers, skin highlighting cream, body 

scrubs, body fragrances, fragrances for personal use, body and hand lotions, body gels, body oils, body 

powders, body exfoliants, body masks, body mask creams and lotions, shaving preparations, after shave 

lotions, shaving balm, shaving cream, shaving gel, skin abrasive preparations, non-medicated skin 

creams and skin lotions for relieving razor burns, non-medicated lip care preparations, lip cream, non-

medicated sunscreen preparations, suntanning preparations and after-sun lotions; fragrances; bath salts; 

cosmetic preparations for baths; body and shower products, namely, bath beads, bath crystals, bath  
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foam, bath gels, bath oils, bath powders, shower gels, cosmetic soaps, perfumed soaps, liquid soaps, 

hand, facial and bath soaps, deodorant soaps, shaving soaps, soap powder, toilet soaps, soaps for body 

care, soaps for personal use, shampoos, conditioners, hair mousse, hair frosts, hair rinses, hair sprays, 

hair color, hair waving lotion, permanent wave preparations, hair lighteners, hair dyes, hair emollients, 

hair mascara, hair pomades, hair color removers, hair relaxing preparations, hair styling preparations, 

hair removing cream, and hair care preparations; body, face, skin and foot lotions and creams; non-

medicated toiletries; colognes; eau de toilettes; body firming gels and lotions; nail varnishes; lipsticks; 

makeup; sun block. deodorants for personal use; perfumed paper in the nature of pot pourri and 

pomanders containing perfumed preparations and mixtures; eau de parfum; toilet water; talcum powder; 

hair care preparations; non-medicated preparations for the care and conditioning of the body, skin, and 

scalp; bubble bath, bath gel, bath oil and shower gel. The items rgurqpukxg"vq"TgurqpfgpvÓu"Fkueqxgt{"

requests include but are not limited to very simple information and documents relating to logos, 

packaging designs, product designs, intended customers and retailers, intended manufacturers and 

distributors, product development, product samples, name selection, color schemes, contracts or licenses 

relating to the intended use of the applied mark. None of these items were provided and in fact Petitioner 

did not provide any evidence relating to any intention of using the applied for mark, Haus of Gaga, as 

hkngf"wpfgt"qcvj"wpfgt"crrnkecpvÓu"crrnkecvkqp"pq0":7437239"dgecwug"vjg{"fq"pqv"gzkuv0"Tgurqpfgpv"ecppqv"

inspect and copy documents relating to logos, packaging designs, product designs, intended customers 

and retailers, intended manufacturers and distributors, product development, product samples, name 

selection, color schemes, contracts or licenses if Petitioner is not cooperating and not providing any 

meaningful responses. TgurqpfgpvÓu Motion to Compel Petitioner is necessary and should be granted.  

  Rgvkvkqpgt"Cvg"O{"Jgctv."Kpe0Óu"Knn"Kpvgpvkqpu 

  RgvkvkqpgtÓu"cvvgorvu"vq"kphtkpig"qp"TgurqpfgpvÓu"vtcfgoctm"ygtg"vykeg"fgpkgf"tgikuvtcvkqp"hqt"vjg"

applied for marks, LADY GAGA Serial No. 85115004 filed under 1A on August 24, 2010, and LADY 

GAGA FAME Serial No. 85282752 filed under 1B on March 21, 2011. Both applications were refused  
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and denied registration by the USPTO under Section 2(d) of the Trademark Act due to likelihood of 

confusion with GAGA PURE PLATINUM®. GAGA PURE PLATINUM® was cited by the USPTO in 

its refusal to grant trademark registration to Ate My Heart, Inc. for LADY GAGA on December 7, 2010 

cpf"hqt"NCF["ICIC"HCOG"qp"Ugrvgodgt"8."42330"Cppgzgf"jgtgvq"ku"Gzjkdkv"G0"Ejtkuvkpc"UwmnlkcpÓu"

Opposition No. ;3427268"ku"pqy"Cvg"O{"Jgctv"Kpe0Óu"vjktf"cvvgorv"cpf"Rgvkvkqpgt"hkngf"kvu"knn"kpvgpfgf"

Petition to Cancel on March 5, 2012 after Christina Sukljian filed an extension of time to file its Notice of 

Opposition just 5 days prior on February 29, 2012. Annexed hereto is Exhibit F. 

  During discovery conferences Petitioner did in fact state to Respondent on the telephone that they 

had prior knowledge to the material facts and that TgurqpfgpvÓu"trademark was continuously used in 

commerce. Petitioner stated to Respondent that Ate My Heart would withdraw its Petition To Cancel only 

if Respondent assigned its Trademark and all its rights, including websites associated with GAGA PURE 

PLATINUM® over to Ate My Heart, Inc. Furthermore, RgvkvkqpgtÓu"attorneys went on to state to 

Respondent qp"vjg"vgngrjqpg"vjcv"vjg{"Òugpv"uqogqpgÓ"vq"TgurqpfgpvÓu office. When Respondent inquired 

as to the meaning of its statement, RgvkvkqpgtÓu"would not elaborate with any further particulars.  

Respondent believed that their silence on this matter was an attempt to further intimidate Respondent to 

hand over all its rights and intellectual property to Ate My Heart, Inc. Petitioner admitted to Respondent 

on the telephone that its Petition to Cancel, filed on March 5, 2012, was in fact ill intended due to 

TgurqpfgpvÓu filing an extension of time to qrrqug"RgvkvkqpgtÓu"crrnkecvkqp"lwuv"7"fc{u"rtkqt."qp" 

February 29, 2012, and further threatened Respondent with the enormous undue burden, financial burden, 

harassment and vexation of a costly and lengthy trial if Respondent would not immediately assign its 

trademark and all rights over to the Ate My Heart, Inc. at once. Respondent did not give in to RgvkvkqpgtÓu"

harassing threats and intimidations and Applicant Ate My Heart, Inc. proceeded with its actions.   

  Cvg"O{"JgctvÓu"Encko"Qh"Cdcpfqpogpv"Cpf"Rgvkvkqp"Vq"Ecpegn"Ku"Oqqv  

   Rgvkvkqpgt"Cvg"O{"JgctvÓu"Rgvkvkqp"vq"Ecpegn"ku"oqqv"cpf"Ate My Heart, Inc. does not deny or 

dispute the fact that GAGA PURE PLATINUM® is not abandoned, and admits to the fact that GAGA  
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PURE PLATINUM® was in use in commerce and not abandoned prior to its Petition to Cancel in its 

responses dated January 23, 2013 and February 12, 2013 over and over again. Please refer to Exhibit D. 

Ate My Heart, Inc. states in its responses, ÐSukljian registered a trademark, which she never used and 

never had any intention to use. Once Lady Gaga rose to international fame and began receiving virtually 

wprctcnngngf"rwdnkekv{."Ou0"Uwmnlkcp"fgekfgf"vq"ecrkvcnk¦g"qp"Ncf{"IcicÓu"hcog"cpf"goodwill by 

commencing use of the mark in commerce.ÑCvg"O{"JgctvÓu"hktuv"uvcvgogpv"Ònever used and never had any 

intention to useÓ is egregiously false. Ate My Heart goes on to admit, as the Board can clearly see in its 

pgzv"uvcvgogpv."vjcv"TgurqpfgpvÓu"ocrk was in use and not abandoned. Ate My Heart has concocted a 

preposterous story that Respondent is a clairvoyant and invented GAGA PURE PLATINUM® with the 

uqng"kpvgpv"vq"qpg"fc{"ecrkvcnk¦g"qp"ÒNcf{"Icic0Ó"Cvg"O{"Jgctv"cfokvu"vjg"hcev"vjcv"TgurqpfgpvÓu mark 

ycu"kp"wug"kp"eqoogteg"cpf"pqv"cdcpfqpgf0"Cvg"O{"JgctvÓu"uvcvgogpvu"knnwuvtcvg"vjcv"Cvg"O{"Jgctv"mpgy"

cnn"cnqpi"vjcv"TgurqpfgpvÓu"octm"ycu"kp"wug"kp"eqoogteg"cpf"pqv"cdcpfqpgf"cpf"kp"hcev"ecppqv"fgp{"

these facts and as such admitted these facts in its statement. Ate My Heart conjured ludicrous claims in its 

cvvgorv"vq"ickp"wppgeguuct{."wpdtkfngf"ceeguu"vq"TgurqpfgpvÓu"eqphkfgpvkcn"cpf"rtqrtkgvct{"kphqtocvkqp."

vtcfg"ugetgvu."gve0"Cvg"O{"JgctvÓu"enckou"ctg"uq"hcpvcuvkecn"kv"ku"engctn{"itcurkpi"cv"uvtcyu."pgvertheless Ate 

My Heart cannot deny the fact that the mark was in use in commerce and not abandoned prior to its 

petition to cancel and further proves its Petition To Cancel is unwarranted, harassing and unnecessary.  

  RgvkvkqpgtÓu harassing demands for claimed presumption of abandonment are ill intended and 

moot. Ate My Heart, Inc. decided to deliberately ignore the material facts and pursue an unwarranted and 

meritless Petition to Cancel action solely to inflict harm, intimidation, harassment and overwhelming 

undue burden on Christina Sukljian. Ate My Heart, Inc. continues to ignore the clear fact that GAGA 

PURE PLATINUM® has always been readily and easily available to the public on the parent website 

www.Zela.com, registered December 9, 1999 and www.GagaPurePlatinum.com, registered February 11, 

2011 all with a simple search that any reasonable fact finder, the public at large and Applicant itself 

indeed had and has access vq0"Rtkqt"vq"RgvkvkqpgtÓu"dcf"hckvj"ecpegncvkqp"cevkqp."Rgvkvkqpgt"fkf"kp"hcev"jcxg" 
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EXHIBIT A  
 

 









Date: 02/18/2013

CHRISTINA S:

The following is in response to your 02/18/2013 request for delivery information on your
Signature Confirmation(TM) item number 9410 8036 9930 0037 8384 25. The delivery record
shows that this item was delivered on 12/10/2012 at 03:45 PM in NEW YORK, NY 10036 to L
ZAYAS. The scanned image of the recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service



 

 

EXHIBIT B 
 

 





Date: 02/18/2013

CHRISTINA S:

The following is in response to your 02/18/2013 request for delivery information on your
Signature Confirmation(TM) item number 9410 8036 9930 0030 4090 80. The delivery record
shows that this item was delivered on 04/16/2012 at 02:32 PM in NEW YORK, NY 10036 to A
RIVERA. The scanned image of the recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service





Date: 02/18/2013

CHRISTINA S:

The following is in response to your 02/18/2013 request for delivery information on your Adult
Sig(TM) item number 9468 1036 9930 0000 2146 29. The delivery record shows that this item
was delivered on 05/04/2012 at 02:20 PM in NEW YORK, NY 10036 to C JACKSON. The
scanned image of the recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service





Date: 02/18/2013

CHRISTINA S:

The following is in response to your 02/18/2013 request for delivery information on your Adult
Sig(TM) item number 9468 1036 9930 0000 2248 02. The delivery record shows that this item
was delivered on 05/16/2012 at 02:15 PM in NEW YORK, NY 10036 to A RIVERA. The
scanned image of the recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service







Date: 02/19/2013

CHRISTINA S:

The following is in response to your 02/19/2013 request for delivery information on your
Signature Confirmation(TM) item number 9410 8036 9930 0037 4069 21. The delivery record
shows that this item was delivered on 11/26/2012 at 03:26 PM in NEW YORK, NY 10036 to I
COX. The scanned image of the recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service





Date: 02/18/2013

CHRISTINA S:

The following is in response to your 02/18/2013 request for delivery information on your
Signature Confirmation(TM) item number 9410 8036 9930 0037 4070 27. The delivery record
shows that this item was delivered on 11/26/2012 at 03:26 PM in NEW YORK, NY 10036 to I
COX. The scanned image of the recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service









Date: 02/18/2013

CHRISTINA S:

The following is in response to your 02/18/2013 request for delivery information on your
Signature Confirmation(TM) item number 9410 8036 9930 0037 8384 25. The delivery record
shows that this item was delivered on 12/10/2012 at 03:45 PM in NEW YORK, NY 10036 to L
ZAYAS. The scanned image of the recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service





Date: 02/27/2013

CHRISTINA S:

The following is in response to your 02/27/2013 request for delivery information on your
Signature Confirmation(TM) item number 9410 8036 9930 0037 8609 52. The delivery record
shows that this item was delivered on 12/10/2012 at 03:45 PM in NEW YORK, NY 10036 to L
ZAYAS. The scanned image of the recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service





Date: 02/19/2013

CHRISTINA S:

The following is in response to your 02/19/2013 request for delivery information on your
Signature Confirmation(TM) item number 9410 8036 9930 0038 8371 20. The delivery record
shows that this item was delivered on 01/07/2013 at 02:37 PM in NEW YORK, NY 10036 to P
BRUNO. The scanned image of the recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service





Date: 02/19/2013

CHRISTINA S:

The following is in response to your 02/19/2013 request for delivery information on your
Signature Confirmation(TM) item number 9410 8036 9930 0039 4698 70. The delivery record
shows that this item was delivered on 01/25/2013 at 03:40 PM in NEW YORK, NY 10036 to C
COLEMAN. The scanned image of the recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service





Date: 02/18/2013

CHRISTINA S:

The following is in response to your 02/18/2013 request for delivery information on your
Signature Confirmation(TM) item number 9410 8036 9930 0039 5578 98. The delivery record
shows that this item was delivered on 01/28/2013 at 02:52 PM in NEW YORK, NY 10036 to P
BRUNO. The scanned image of the recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service





Date: 02/18/2013

CHRISTINA S:

The following is in response to your 02/18/2013 request for delivery information on your
Signature Confirmation(TM) item number 9410 8036 9930 0040 0238 70. The delivery record
shows that this item was delivered on 02/11/2013 at 03:36 PM in NEW YORK, NY 10036 to L
ZAYAS. The scanned image of the recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service
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UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

 
    APPLICATION SERIAL NO.        85115004
 
    MARK : LADY GAGA       
 

 
        

*85115004*
    CORRESPONDENT ADDRESS:
          Brad D. Rose     
          Pryor Cashman LLP      
          7 Times Square
          New York NY 10036     
           

 
CLICK HERE TO RESPOND TO THIS LETTER:
http://www.uspto.gov/teas/eTEASpageD.htm
 
 

 
    APPLICANT :          Ate My Heart Inc.     
 

 
 

    CORRESPONDENT’S REFERENCE/DOCKET
NO:  
          N/A        
    CORRESPONDENT E-MAIL ADDRESS: 
           

 

 
 

OFFICE ACTION
 

STRICT DEADLINE TO RESPOND TO THIS LETTER  
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST
RECEIVE APPLICANT’S COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE
ISSUE/MAILING DATE BELOW.
 
ISSUE/MAILING DATE :
 
 
In addition to the issues raised in the Office action dated November 29, 2010, which are incorporated by
reference herein, applicant must also address the issue(s) below.  Applicant must respond to all issues
raised in this Office action, as well as in the previous Office action of November 29, 2010, within six (6)
months of the date of issuance of this Office action.  37 C.F.R. §2.62(a).  If applicant does not respond
within this time limit, the application will be abandoned.  The examining attorney apologizes for any
confusion this may cause the applicant.
 
 

SECTION 2(d) REFUSAL – LIKELIHOOD OF CONFUSION

 
THIS PARTIAL REFUSAL APPLIES TO CLASS(ES) 3 and 35 ONLY
 
Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S.
Registration No. 2898544.  Trademark Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq.
  See the enclosed registration.
 



Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark
that it is likely that a potential consumer would be confused or mistaken or deceived as to the source of the
goods and/or services of the applicant and registrant.  See 15 U.S.C. §1052(d).  The court in In re E. I. du
Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) listed the principal factors to be
considered when determining whether there is a likelihood of confusion under Section 2(d).  See TMEP
§1207.01.  However, not all of the factors are necessarily relevant or of equal weight, and any one factor
may be dominant in a given case, depending upon the evidence of record.  In re Majestic Distilling Co.,
315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont, 476 F.2d at 1361-
62, 177 USPQ at 567.
 
In this case, the following factors are the most relevant:  similarity of the marks, similarity of the goods
and/or services, and similarity of trade channels of the goods and/or services.  See In re Opus One, Inc., 60
USPQ2d 1812 (TTAB 2001); In re Dakin’s Miniatures Inc., 59 USPQ2d 1593 (TTAB 1999); In re
Azteca Rest. Enters., Inc., 50 USPQ2d 1209 (TTAB 1999); TMEP §§1207.01 et seq.
 
In a likelihood of confusion determination, the marks are compared for similarities in their appearance,
sound, meaning or connotation and commercial impression.  In re E. I. du Pont de Nemours & Co., 476
F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973); TMEP §1207.01(b).  Similarity in any one of
these elements may be sufficient to find a likelihood of confusion.  In re White Swan Ltd., 8 USPQ2d
1534, 1535 (TTAB 1988); In re Lamson Oil Co., 6 USPQ2d 1041, 1043 (TTAB 1987); see TMEP
§1207.01(b).
 
The applicant’s proposed mark is LADY GAGA  for “ Fragrances and perfumery; personal care
products; fragrance products; perfumes; colognes; eau de toilette; body wash; body spray; body
scrubs; body powder; fragrance and body oils and mists; body moisturizers; body creams; soaps;
body butter; bath gels; skin care products; body and foot care products; body and shower products;
preparations for the care and conditioning of the body, skin, scalp, and hair; toilet soap; body
lotions; deodorants; hair preparations; shampoo; bubble bath, bath oil and shower gel; nail polish,
nail polish remover; false eyelashes; decorative transfers for cosmetic purposes; Cosmetics, cosmetic
preparations; make-up; Lipsticks; Candles, prayer candles; Metal key chains; Cellular phone accessory
charms; Protective covers for portable media players; pre-recorded flash drives featuring audio and
audiovisual recordings, a digital booklet, photographs and links to the websites of others; Sunglasses;
Lighted party-themed decorations, electric light decorative strings; Light wands; Charm bracelets;
Necklaces, rings, plastic rings, bracelets; rubber or silicone wristbands in the nature of a bracelet; Jewelry;
Gift wrapping paper; Christmas cards, holiday cards; writing instruments, pen sets; Greeting cards;
decalcomanias; stickers; folders; notebooks; Temporary tattoos; posters; lenticular posters; Calendars;
souvenir programs concerning musical events; Cosmetic cases sold empty; cosmetic carrying cases sold
empty; Wallets; cosmetic bags sold empty; textile shopping bags; umbrellas; Tote bags; Cosmetic
accessories including cosmetic brushes; Lanyards for holding badges; Sports towels; Santa hats;
masquerade costumes; masquerade costumes and masks sold therewith; Halloween costumes; Halloween
costumes and masks sold therewith; clothing including undergarments, board shorts, hot pants, crop shirts,
wrap around hoods; gloves; Shirts, t-shirts, tank tops, hooded jackets, hooded sweatshirts; headwear, hats,
raglans; Wigs; hair accessories; headbands; Novelty buttons; Christmas tree ornaments and decorations;
bubbles, namely, bubble making wand and solution sets; Costume masks; Online retail store services
featuring merchandise, fragrances and perfumery, personal care products, fragrance products,
perfumes, colognes, eau de toilette, body wash, body spray, body scrubs, body powder, fragrance
and body oils and mists, body moisturizers, body creams, soaps, body butter, bath gels, skin care
products, body and foot care products, body and shower products, preparations for the care and
conditioning of the body, skin, scalp, and hair, cosmetics, cosmetic preparations, make-up, toilet
soap, body lotions, deodorants, hair preparations, shampoo, bubble bath, bath oil and shower gel,



nail polish, nail polish remover, false eyelashes, decorative transfers for cosmetic purposes, cellular
phone accessory charms, lighted party-themed decorations, electric light decorative strings, charm
bracelets, gift wrapping paper, Christmas cards, holiday cards, greeting cards, decalcomanias,
stickers, folders, notebooks, writing instruments, pen sets, wallets, cosmetic cases sold empty,
cosmetic carrying cases sold empty, cosmetic bags sold empty, textile shopping bags, umbrellas,
Santa hats, masquerade costumes, masquerade costumes and masks sold therewith, Halloween
costumes, Halloween costumes and masks sold therewith, clothing including undergarments, board
shorts, hot pants, crop shirts, wrap around hoods, gloves, wigs, hair accessories, headbands,
Christmas tree ornaments and decorations, bubbles, namely, bubble making wand and solution sets.
Online retail store services featuring candles, prayer candles, calendars, key chains, clothing,
headphones, musical sound recordings, downloadable musical sound recordings, posters, sunglasses,
jewelry, sports towels, costume masks, temporary tattoos, tote bags, light wands, ornamental
buttons, songbooks, headwear, souvenir programs concerning musical events, pre-recorded flash
drives featuring audio and audiovisual recordings, a digital booklet, photographs and links to the
websites of others, and music merchandise.”   Relevant class in bold.
 
The registrant’s mark is GAGA PURE PLATINUM  for “Cosmetics; namely nail polish, lipstick, lip-
gloss, eye-liner, lip-liner, eye shadow, face powder, blush, mascara..”
 
The marks are highly similar because they both include the word, GAGA.
 
Marks may be confusingly similar in appearance where there are similar terms or phrases or similar parts
of terms or phrases appearing in both applicant’s and registrant’s mark.   See Crocker Nat’l Bank v.
Canadian Imperial Bank of Commerce, 228 USPQ 689 (TTAB 1986), aff’d sub nom. Canadian Imperial
Bank of Commerce v. Wells Fargo Bank, Nat’l Ass’n, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cir. 1987)
(COMMCASH and COMMUNICASH); In re Phillips-Van Heusen Corp., 228 USPQ 949 (TTAB 1986)
(21 CLUB and “21” CLUB (stylized)); In re Corning Glass Works, 229 USPQ 65 (TTAB 1985)
(CONFIRM and CONFIRMCELLS); In re Collegian Sportswear Inc., 224 USPQ 174 (TTAB 1984)
(COLLEGIAN OF CALIFORNIA and COLLEGIENNE); In re Pellerin Milnor Corp., 221 USPQ 558
(TTAB 1983) (MILTRON and MILLTRONICS); In re BASF A.G., 189 USPQ 424 (TTAB 1975)
(LUTEXAL and LUTEX); TMEP §1207.01(b)(ii)-(iii).
 
The applicant’s goods and retail services and the registrant’s goods include cosmetics and/or personal
care products and thus, likely to be encountered by the same purchasers and found in the same channels of
trade.  The average consumer who encounters the marks LADY GAGA and GAGA PURE PLATINUM
for highly related goods/services is likely to believe that such goods/services come from a common
source.  In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993), and cases
cited therein.
 
The goods and/or services of the parties need not be identical or directly competitive to find a likelihood
of confusion.  See Safety-Kleen Corp. v. Dresser Indus., Inc., 518 F.2d 1399, 1404, 186 USPQ 476, 480
(C.C.P.A. 1975); TMEP §1207.01(a)(i).  Rather, it is sufficient that the goods and/or services are related in
some manner and/or the conditions surrounding their marketing are such that they would be encountered
by the same purchasers under circumstances that would give rise to the mistaken belief that the goods
and/or services come from a common source.  In re Total Quality Group, Inc., 51 USPQ2d 1474, 1476
(TTAB 1999); TMEP §1207.01(a)(i); see, e.g., On-line Careline Inc. v. Am. Online Inc., 229 F.3d 1080,
1086-87, 56 USPQ2d 1471, 1475-76 (Fed. Cir. 2000); In re Martin’s Famous Pastry Shoppe, Inc., 748
F.2d 1565, 1566-68, 223 USPQ 1289, 1290 (Fed. Cir. 1984).
 



Attached are copies of printouts from the USPTO X-Search database, which show third-party registrations
of marks used in connection with the same or similar goods and/or services as those of applicant and
registrant in this case.  These printouts have probative value to the extent that they serve to suggest that
the goods and/or services listed therein, namely nail polish, lipstick, eye liner, eye shadow, blush, mascara,
fragrances, perfumes, bath gels, soaps, body lotions, shampoo, and cosmetics, are of a kind that may
emanate from a single source.  In re Infinity Broad. Corp. of Dallas, 60 USPQ2d 1214, 1217-18 (TTAB
2001); In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993); In re Mucky Duck
Mustard Co., 6 USPQ2d 1467, 1470 n.6 (TTAB 1988); TMEP §1207.01(d)(iii).
 
The overriding concern is not only to prevent buyer confusion as to the source of the goods and/or
services, but to protect the registrant from adverse commercial impact due to use of a similar mark by a
newcomer.  See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993). 
Therefore, any doubt regarding a likelihood of confusion determination is resolved in favor of the
registrant.  TMEP §1207.01(d)(i); see Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1265,
62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6
USPQ2d 1025, 1025 (Fed. Cir. 1988).
 
Accordingly, applicant’s proposed mark for LADY GAGA is refused registration under Section 2(d) of
the Trademark Act.  Although applicant’s mark has been refused registration, applicant may respond to
the refusal(s) by submitting evidence and arguments in support of registration.
 
If the applicant has any questions regarding this Office action, please telephone the assigned examining
attorney
 
 
 
 

Lana H. Pham /lhp/
Trademark Attorney
Law Office 115
United States Patent and Trademark Office
(571) 272-9478
Lana.Pham@uspto.gov (informal)
 
 

 
TO RESPOND TO THIS LETTER:  Use the Trademark Electronic Application System (TEAS)
response form athttp://teasroa.uspto.gov/roa/.  Please wait 48-72 hours from the issue/mailing date before
using TEAS, to allow for necessary system updates of the application.  For technical assistance with
online forms, e-mail TEAS@uspto.gov.
 
WHO MUST SIGN THE RESPONSE:  It must be personally signed by an individual applicant
or someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joint
applicants).  If an applicant is represented by an attorney, the attorney must sign the response. 
 
PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four months
using Trademark Applications and Registrations Retrieval (TARR) at http://tarr.uspto.gov/.  Please keep a
copy of the complete TARR screen.  If TARR shows no change for more than six months, call 1-800-786-



9199.  For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.
 
TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS:  Use the TEAS form at
http://www.uspto.gov/teas/eTEASpageE.htm.
 
 
 
 
 









To: Ate My Heart Inc. (tlee@pryorcashman.com)

Subject: U.S. TRADEMARK APPLICATION NO. 85282752 - LADY GAGA FAME
- 16419.08

Sent: 9/6/2011 5:02:29 PM

Sent As: ECOM103@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

 
    APPLICATION SERIAL NO.        85282752
 
    MARK : LADY GAGA FAME        
 

 
        

*85282752*
    CORRESPONDENT ADDRESS:
          BRAD D. ROSE           
          PRYOR CASHMAN LLP         
          7 TIMES SQ FL 3
          NEW YORK, NY 10036-6569    
           

 
CLICK HERE TO RESPOND TO THIS LETTER:
http://www.uspto.gov/trademarks/teas/response_forms.jsp

 
 

 

    APPLICANT :           Ate My Heart Inc.     
 

 
 

   CORRESPONDENT’S REFERENCE/DOCKET
NO:  
          16419.08        
    CORRESPONDENT E-MAIL ADDRESS: 
           tlee@pryorcashman.com

 

 
 

OFFICE ACTION
 

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST
RECEIVE APPLICANT’S COMPLETE RESPONSE TO THIS LETTERWITHIN 6 MONTHS OF THE
ISSUE/MAILING DATE BELOW.
 
ISSUE/MAILING DATE: 9/6/2011
 
 
 
Upon further review, the examining attorney has determined the following (please note that the
issues/requirements raised in the previous office action are maintained and must be addressed within 6
months of the mailing date of this office action):
 



Registration Refused: Likelihood of Confusion
Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S.
Registration No. 2898544. Trademark Act Section 2(d), 15 U.S.C. §1052(d);seeTMEP §§1207.01et seq.
  See the enclosed registration.
 
Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark
that it is likely that a potential consumer would be confused or mistaken or deceived as to the source of the
goods and/or services of the applicant and registrant. See15 U.S.C. §1052(d). The court inIn re E. I. du
Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) listed the principal factors to be
considered when determining whether there is a likelihood of confusion under Section 2(d). SeeTMEP
§1207.01. However, not all of the factors are necessarily relevant or of equal weight, and any one factor
may be dominant in a given case, depending upon the evidence of record. In re Majestic Distilling Co.,
315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003);see In re E. I. du Pont, 476 F.2d at 1361-
62, 177 USPQ at 567.
 
In this case, the following factors are the most relevant: similarity of the marks, similarity of the goods
and/or services, and similarity of trade channels of the goods and/or services. See In re Opus One, Inc., 60
USPQ2d 1812 (TTAB 2001);In re Dakin’s Miniatures Inc., 59 USPQ2d 1593 (TTAB 1999);In re Azteca
Rest. Enters., Inc., 50 USPQ2d 1209 (TTAB 1999); TMEP §§1207.01 et seq.
 
Regarding the issue of likelihood of confusion, all circumstances surrounding the sale of the goods and/or
services are considered. These circumstances include the marketing channels, the identity of the
prospective purchasers, and the degree of similarity between the marks and between the goods and/or
services. See Indus. Nucleonics Corp. v. Hinde, 475 F.2d 1197, 177 USPQ 386 (C.C.P.A. 1973); TMEP
§1207.01. In comparing the marks, similarity in any one of the elements of sound, appearance or meaning
may be sufficient to find a likelihood of confusion. In re White Swan Ltd., 8 USPQ2d 1534, 1535 (TTAB
1988); In re Lamson Oil Co., 6 USPQ2d 1041, 1043 (TTAB 1987);seeTMEP §1207.01(b). In comparing
the goods and/or services, it is necessary to show that they are related in some manner. See On-line
Careline Inc. v. Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); TMEP
§1207.01(a)(vi).
 
The test under Trademark Act Section 2(d) is whether there is a likelihood of confusion. It is unnecessary
to show actual confusion in establishing likelihood of confusion. TMEP §1207.01(d)(ii);e.g., Weiss
Assocs. Inc. v. HRL Assocs. Inc., 902 F.2d 1546, 1549, 14 USPQ2d 1840, 1842-43 (Fed. Cir. 1990). The
Trademark Trial and Appeal Board stated as follows:
                                                            

[A]pplicant’s assertion that it is unaware of any actual confusion occurring as a result of the
contemporaneous use of the marks of applicant and registrant is of little probative value in an ex
parte proceeding such as this where we have no evidence pertaining to the nature and extent of the
use by applicant and registrant (and thus cannot ascertain whether there has been ample
opportunity for confusion to arise, if it were going to); and the registrant has no chance to be heard
from (at least in the absence of a consent agreement, which applicant has not submitted in this
case).

 
In re Kangaroos U.S.A., 223 USPQ 1025, 1026-27 (TTAB 1984).
 
COMPARISON OF THE MARKS
In a likelihood of confusion determination, the marks are compared for similarities in their appearance,
sound, meaning or connotation and commercial impression. In re E. I. du Pont de Nemours & Co., 476
F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973); TMEP §1207.01(b). Similarity in any one of



these elements may be sufficient to find a likelihood of confusion. In re White Swan Ltd., 8 USPQ2d
1534, 1535 (TTAB 1988);In re Lamson Oil Co., 6 USPQ2d 1041, 1043 (TTAB 1987);seeTMEP
§1207.01(b).The question is not whether people will confuse the marks, but whether the marks will
confuse people into believing that the goods and/or services they identify come from the same source. In
re West Point-Pepperell, Inc., 468 F.2d 200, 201, 175 USPQ 558, 558-59 (C.C.P.A. 1972); TMEP
§1207.01(b). For that reason, the test of likelihood of confusion is not whether the marks can be
distinguished when subjected to a side-by-side comparison. The question is whether the marks create the
same overall impression. See Recot, Inc. v. M.C. Becton, 214 F.3d 1322, 1329-30, 54 USPQ2d 1894, 1899
(Fed. Cir. 2000);Visual Info. Inst., Inc. v. Vicon Indus. Inc., 209 USPQ 179, 189 (TTAB 1980). The focus
is on the recollection of the average purchaser who normally retains a general rather than specific
impression of trademarks. Chemetron Corp. v. Morris Coupling & Clamp Co., 203 USPQ 537, 540-41
(TTAB 1979); Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106, 108 (TTAB 1975); TMEP
§1207.01(b).
Applicant applied to register the mark:     LADY GAGA FAME
 
Registrant's mark is:     GAGA PURE PLATINUM
 
In this instance, the overall commercial impression of Applicant's mark is very similar to the commercial
impression created by Registrant's mark. 
 
COMPARISON OF THE GOODS/SERVICES
The goods and/or services of the parties need not be identical or directly competitive to find a likelihood
of confusion. See Safety-Kleen Corp. v. Dresser Indus., Inc., 518 F.2d 1399, 1404, 186 USPQ 476, 480
(C.C.P.A. 1975); TMEP §1207.01(a)(i). Rather, they need only be related in some manner, or the
conditions surrounding their marketing are such that they would be encountered by the same purchasers
under circumstances that would give rise to the mistaken belief that the goods and/or services come from a
common source. In re Total Quality Group, Inc., 51 USPQ2d 1474, 1476 (TTAB 1999); TMEP
§1207.01(a)(i);see, e.g., On-line Careline Inc. v. Am. Online Inc., 229 F.3d 1080, 1086-87, 56 USPQ2d
1471, 1475-76 (Fed. Cir. 2000);In re Martin’s Famous Pastry Shoppe, Inc., 748 F.2d 1565, 1566-68, 223
USPQ 1289, 1290 (Fed. Cir. 1984).
 
Applicant's goods/services are:       Cosmetics; cosmetic preparations; make-up and make-up removers;
lipstick; lip gloss; lip pomades; lipstick holders; non-medicated lip care preparations; lip cream;
fragrances; perfumes; perfume oils; perfumery, colognes; eau de toilette; eau de parfum; eau de perfume;
eau de cologne; face and body glitter; facial lotions, creams, moisturizers, cleansers, washes, scrubs,
exfoliants, and toners; beauty milks; non-medicated facial treatments in the nature of facial emulsions and
facial masks; skin lotions, skin creams, skin conditioners, skin moisturizers, skin moisturizer masks, and
skin highlighters; hand moisturizers, creams and lotions; non-medicated foot lotions and creams; wrinkle
removing skin care preparations; false eyelashes; non-medicated toiletries; body wash; body gels; body
butter; body spray; body oils and mists; body scrubs; body powder; body moisturizers; body lotions; body
creams; body scrubs; body exfoliants; body fragrances; body butter; body firming gels and lotions; body
masks; bath gels; bath oils; bath powders; bath crystals; bath foam, bath beads; bath salts; shower gels;
cosmetic preparations for baths; perfumed powders; soaps; perfumed soaps; liquid soaps; soap powder;
toilet soap; toilet water; shaving preparations, shaving balm, shaving cream, shaving gel, after shave
lotions, skin abrasive preparations, non-medicated skin creams, and skin lotions for relieving razor burns;
sunscreen preparations, suntanning preparations, sun tan oils, after-sun lotions, self-tanning preparations,
and cosmetic sun-protecting preparations; sun block; non-medicated ointments for the treatment of
sunburns; aromatherapy creams, aromatherapy creams, lotions and aromatherapy oils; decorative transfers
for cosmetic purposes; preparations for the care and conditioning of the body, skin, scalp, and hair.



essential oils for personal use; astringents for cosmetic purposes; massage oils; talcum powder, bubble
bath; deodorants for personal use and body care; dentifrices; toothpaste; perfumed paper; makeup
applicators in the nature of cotton swabs for cosmetic purposes; all purpose cotton swabs for personal use
and cosmetic purposes; cosmetic pads; pre-moistened cosmetic wipes, pre-moistened cosmetic tissues and
towelettes; baby wipes; nail care preparations; nail polishes, nail polish base coat, nail polish top coat, nail
strengtheners, nail hardeners, nail varnishes, nail polish removers, nail creams, cuticle removing
preparations, nail tips, and nail buffing preparations; hair care preparations; hair care products in the
nature of shampoos, conditioners, rinses, mousse, gels, creams, lotions and sprays; hair color, hair waving
lotion, permanent wave preparations, hair lighteners, hair dyes, hair emollients, hair mascara, hair
pomades, hair color removers, hair relaxing preparations, and hair styling preparations; potpourri;
aromatherapy pillows comprising potpourri in fabric containers; pomanders containing perfumed
preparations, and mixtures; sachets; sachet-like eye pillows containing fragrances; scented ceramic stones;
scented linen sprays and scented room sprays; scented oils used to produce aromas when heated; scented
pine cones; incense; room fragrances; fragrance emitting wicks for room fragrances
 
Registrant's goods/services are:      Cosmetics; namely nail polish, lipstick, lip-gloss, eye-liner, lip-liner,
eye shadow, face powder, blush, mascara
 
In this instance, Applicant's goods are closely related to Registrant's goods in that they are found in the
same channels of trade, and are used by the same consumer group.
 
CONCLUSION
The overriding concern is not only to prevent buyer confusion as to the source of the goods and/or
services, but to protect the registrant from adverse commercial impact due to use of a similar mark by a
newcomer. See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993). 
Therefore, any doubt regarding a likelihood of confusion determination is resolved in favor of the
registrant. TMEP §1207.01(d)(i);see Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1265,
62 USPQ2d 1001, 1003 (Fed. Cir. 2002);In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6
USPQ2d 1025, 1025 (Fed. Cir. 1988).
 
In this instance, because Applicant's mark creates the same commercial impression as Registrant's mark,
and the goods/services are in the same channels of trade, a likelihood of confusion exists and registration
is denied. Although applicant’s mark has been refused registration, applicant may respond to the
refusal(s) by submitting evidence and arguments in support of registration.
 
If the applicant has any questions or needs assistance in responding to this Office action, please email the
assigned examining attorney or call the trademark helpline at 571-272-9250.
 
 
 

/tmm/
Theodore McBride Law Office 103
HELP LINE: 571-272-9250
theodore.mcbride1@uspto.gov
phone: 571-272-9281
 

 
TO RESPOND TO THIS LETTER:  Go tohttp://www.uspto.gov/trademarks/teas/response_forms.jsp.  Please
wait 48-72 hours from the issue/mailing date before using TEAS, to allow for necessary system updates of
the application. Fortechnical assistance with online forms, e-mailTEAS@uspto.gov. For questions



about the Office action itself, please contact the assigned trademark examining attorney.  E-mail
communications will not be accepted as responses to Office actions; therefore, do not respond to this
Office action by e-mail.
 
All informal e-mail communications relevant to this application will be placed in the official
application record.
 
WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant
or someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joint
applicants).  If an applicant is represented by an attorney, the attorney must sign the response. 
 
PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four months
using Trademark Applications and Registrations Retrieval (TARR) athttp://tarr.uspto.gov/.  Please keep a
copy of the complete TARR screen.  If TARR shows no change for more than six months, call 1-800-786-
9199.  For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.
 
TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at
http://www.uspto.gov/teas/eTEASpageE.htm.
 
 
 
 
 







To: Ate My Heart Inc. (tlee@pryorcashman.com)

Subject: U.S. TRADEMARK APPLICATION NO. 85282752 - LADY GAGA FAME
- 16419.08

Sent: 9/6/2011 5:02:30 PM

Sent As: ECOM103@USPTO.GOV

Attachments:

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

 
USPTO OFFICE ACTION HAS ISSUED ON 9/6/2011 FOR

SERIAL NO. 85282752
 
Please follow the instructions below to continue the prosecution of your application:
 
 
TO READ OFFICE ACTION: Click on this link or go to
http://portal.uspto.gov/external/portal/tow and enter the application serial number toaccessthe
Office action.
 
PLEASE NOTE: The Office action may not be immediately available but will be viewable within 24
hours of this e-mail notification.
 
RESPONSE IS REQUIRED: You should carefully review the Office action to determine (1) how to
respond; and (2) the applicableresponsetime period. Your response deadline will be calculated from
9/6/2011 (or sooner if specified in the office action).
 
Do NOT hit “Reply” to this e-mail notification, or otherwise attempt to e-mail your response, as the
USPTO does NOT accept e-mailed responses. Instead, the USPTO recommends that you respond
online using the Trademark Electronic Application System Response Form.
 
HELP: For technical assistance in accessing the Office action, please e-mail
TDR@uspto.gov. Please contact the assigned examining attorney with questions about the Office
action. 

 
        WARNING

 
Failure to file the required response by the applicable deadline will result in the
ABANDONMENT  of your application.
 
 
 







Side - 1

  NOTICE OF ACCEPTANCE AND
  ACKNOWLEDGEMENT OF §§8 & 15
  DECLARATION 
  MAILING DATE: Jun 5, 2010 

The combined declaration of use and incontestability filed in connection with the registration identified
below meets the requirements of Sections 8 and 15 of the Trademark Act, 15 U.S.C. §1058 and 1065.  The
combined declaration is accepted and acknowledged.  The registration remains in force.

For further information about this notice, visit our website at: http://www.uspto.gov.  To review information
regarding the referenced registration, go to http://tarr.uspto.gov.

REG NUMBER: 2898544

MARK: GAGA PURE PLATINUM

OWNER: Sukljian, Christina

Side - 2

UNITED STATES PATENT AND TRADEMARK OFFICE
COMMISSIONER FOR TRADEMARKS
P.O. BOX 1451
ALEXANDRIA, VA  22313-1451

FIRST-CLASS
MAIL

U.S POSTAGE
PAID

CHRISTINA SUKLJIAN
13 MNR ST
ALBANY, NY   12207



 

 

EXHIBIT F 
 

 







 

 

EXHIBIT G 

 

 











http://gagapureplatinum.com/shop/face/blush/pop-off.html#.UOdK1hK-mSo


http://gagapureplatinum.com/shop/nails/nail-polish/meep-meep-moxie.html#.UOdKrhK-mSo


http://gagapureplatinum.com/shop/nails/index.html


http://gagapureplatinum.com/shop/complexion/concealer/fair.html#.UOdKExK-mSo


http://gagapureplatinum.com/shop/face/luminizer/lunar-flash.html#.UOdLERK-mSo


http://gagapureplatinum.com/Pink-Paris-Lip-Lust-Luxe-Color-Gloss_makeup.html#.UOdLQhK-mSo


http://gagapureplatinum.com/Rive-Gauche-Art-Decoratif-Hydrating-Lipstick_makeup.html#.UOdLZxK-mSo


http://gagapureplatinum.com/shop/sets/travel-sets/eternally-chic-set.html#.UOdLnhK-mSo


http://gagapureplatinum.com/go-inside-gaga-pure-platinum-cosmetics/index.html
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