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REPLY IN SUPPORT OF OPPOSER'SMOTION TO COMPEL RESPONSES TO
INTERROGATORIES AND PRODUCTION OF DOCUMENTS

On January 24, 2013 Opposer Apple Inc.dpe”) filed a Motion to Compel moving the
Board for an order compelling Ninja Entertaimh Holdings, LLC (“Applicant”) to answer
completely, and without objection, Apple’sr&ti Set of Interrogatories and Requests for
Production of Documents.See Docket Nos. 12-14. Applicantifad to respond to Apple’s
Motion to Compel. However, on January 2013, Applicant’s correspondent, Daniel Kelman,
emailed to counsel for Apple atier purporting to contain Applicéis responses tépple’s First
Set of InterrogatoriesSee February 26, 2013 Declaration ofidia Grahn Jones (“Jones Reply
Decl.”) 1 2, Ex. A. As set forth in greatdetail below, Applicans untimely responses to
Apple’s First Set of Interrogat@$s are wholly deficient in aumber of respects. Moreover,
Applicant failed to verify the responses.

Accordingly, Apple files this reply in suppoof its Motion to Compel to advise the



Board on the status of the discovery dispute ghe remaining deficiencies in Applicant’s
responses. In short, pAjicant failed to provideany responses to Apple’s Document Requests,
has not produced a single document, and failegrd@ide complete responses to Apple’s First
Set of Interrogatories. AccordinglApple requests that the Bdatompel Applicant to (1) serve
responses to each of Apple’s Documentgbsts; (2) immediately produce all responsive
documents; (3) produce a priviletpg; (4) serve full and complet@sponses tinterrogatory
Nos. 3-5, 7-8, and 11; and (5) verifg Interrogatoryresponses.
ARGUMENT

A. Applicant Has Not Served Any Respnses to Apple’s Document Requests

Federal Rule of Civil Procedure 34 requithat a party responding to requests for the
production of documents respondoaeately to each requestee Fed. R. Civ. P. 34(b)(2(B)
(“For each item or category, tlmesponse must either state tirepection and related activities
will be permitted as requested or state an digedo the request, including the reasons.”). A
proper response requires, for each individual requestatement either)(@hat the party has
responsive documents that will be produced onhlétd based on a claim of privilege, or (b) that
the responding party has no responsive doctsriarits possession, custody, or contr§ée No
Fear, Inc. v. Rule, 54 U.S.P.Q. 2d 1551, 1555 (T.T.A.B. 200®pplicant has failed to comply
with the Federal Rule and provide responses to Apple’s individual req@estdones Decl. | 3.
Accordingly, Apple requests that the Board compel Applicant to provide written responses to
each of Apple’s Document Requests.
B. Applicant Has Produced No Documents

Applicant has not produced a single documinresponse to Apple’s twenty-three

Document RequestsSee Jones Reply Decl. 14. Moreoverpplicant’s representative indicates



that Applicant has conducted an incompletarsh for responsive documents and information:
“my inbox contains no relevawcbrrespondence between Milton Band myself.” Jones Reply
Decl., Ex. A. A party’s duty under the discoveryesiis to thoroughly search its records for all
information properly sought in the requeSee TBMP 8§ 408.02. A search @ine individual’s
email inbox, only for embhcorrespondence witbne other individual, falls far short of satisfying
this duty to conduct a complete searchdlb responsive information and documents.

Moreover, Applicant appears to be relyimga misplaced application of the attorney-
client privilege. Applicant states: “[tjo thetexit Crapple and an association with Apple is
mentioned, such is the product of an attornent consultation and not discoverable.” Jones
Reply Decl., Ex. A. To the extent this statemenhtended to assert a privilege claim, Applicant
must identify the specific discovery requestsasponse to which it is asserting such a claim,
see, e.g., No Fear, Inc. v. Rule, 54 U.S.P.Q. 2d at 1555, and must produce a privilege log
describing the nature of the responsive infation and documents Applicant has not produced
or disclosed.See Fed. R. Civ. P. 26(b)(5)(A)(ii).

C. Applicant’s Interrogatory Responses are Materialy Incomplete

As noted in Apple’s Motion to Compel, Applicant’s responsespl&s Interrogatories
were due on October 27, 2012. On January 30, 28d@jcant served untimely and materially
deficient responses to Apple’s InterrogatofiesAs set forth in greater detail below, Apple
requests that Applicant be coeliled to provide full and compie responses to Interrogatory
Nos. 3-5, 7-8, and 11.

Applicant has provided no response whatso&vémterrogatory No. 11 (asserting instead

! Although interrogatories are required to be answéuwader oath,” Fed. R. Civ. P. 33(b)(3),
Applicant’s January 30, 2013 letter purportingdgspond to Apple’s Interrogatories does not include a
verification that the Interrogatories have been answeneér oath on Applicant’s behalf by an officer or
agent of Applicant.See Jones Reply Decl., Ex. A.



a vague, untimely, and waived objection thatitlfermation sought is “tough to quantify”) and
has provided incomplete responses to Interrogdtos: 3-5 and 7-8, which are discussed below.

Interrogatory No. 3: Describe in detall steps taken by Applicant to determine
whether Applicant’s Mark was availablerfase and registration prior to adoption.

Response: We were well aware of btipple” and “Free Crapple” that were
registered.

Applicant’s incomplete response to InterroggtNo. 3 identifies two registered marks of
which Applicant was aware prido adoption of Applicant’'s M&;, but fails to “[d]escribe in
detail” any of the steps Applicatook to ascertain this information, or any other “steps taken by
Applicant to determine whether Applicant’'s Maslas available for use and registration prior to
adoption,” as asked in the Integatory. Accordingly, Applicantwuld be compelled to provide
a full and complete response to Interrogatory No. 3.

Interrogatory No. 4: Desdre in detail when, wher@nd how Applicant’s Mark
is used and/or intended to be used.

Response: Please seswar to question 1.

Applicant’s incomplete response to Interroggto. 1—which Applicahrefers to as its
response to Interrogatory No. 4—does not includaildel descriptions as to when Applicant’s
Mark is used and/or intended to be used, wignglicant’s mark is used and/or intended to be
used, and how Applicant's Mark is used and/demded to be used, asked in Interrogatory
No. 4. Accordingly, Applicant should be confipd to provide a full and complete response to
Interrogatory No. 4.

Interrogatory No. 5: |deify each Person involvedithh or having knowledge of

the selection, adoption, or first use gb@licant’'s Mark, and describe each such
Person’s knowledge.

Response: Milton Barr and Daniel Kelmane the exclusive authors of this
project and it was not revealed publicigtil after the domain “crapple.com” was
purchased and significant resources exigel to make such a reality. The



primary reason for this was to prevent anyone else from trying to purchase the
domain and driving up the price.

As defined in Apple’s Interrogatories, “idég,” when used in reference to a Person who
is an individual, means to state his or hdl mame, present or last known address and phone
number, and present or last known positionbasiness affiliation. Applicant’s incomplete
response to Interrogatory No. 5 names Milton Bawd Daniel Kelman as Persons involved with
or having knowledge of the setam of Applicant’'s Mark, but failga) to stateeach individual’s
last known address and phone number, and present or last known position or business affiliation,
and (b) to describe each rBen’'s knowledge of the selemti, adoption, or first use of
Applicant’s Mark, as asked in the InterrogatoAccordingly, Applicant should be compelled to
provide a full and complete response to Interrogatory No. 5.

Interrogatory No. 7: ldentify each good service for which Applicant has used
or intends to use Applicant’s Mark.

Response: We plan to udee name Crapple to operaevebsite that purchases

used smartphones. The smartphones will be repaired/refurbished and resold. At

this point we have not determined whetie will resell tle phones as “Crapple”

phones, but we plan on selling througbrstfronts and on dime auction sites.

Applicant’s response to Interragay No. 7 is incomplete ithat it refers only to goods or
services for which Applicant intends to uspphlicant’s Mark; it does not identify any goods or
services for which Applicant has used ApplicarMark, as asked in the Interrogatory. On
information and belief, for several months, Appht used Applicant’'s Mark in connection with
the website crapple.com featugia number of consumer electro products, including Apple’s
products. Moreover, Applicarst’ response to InterrogatoryoN8 indicates tt Applicant

currently is offering services in connection with Applicant’s MarRccordingly, Applicant

should be compelled to provide a full anangdete response to Interrogatory No. 7.



Interrogatory No. 8: lentify the Channels of ade through which Applicant
distributes, has distributed, or intends distribute Applicant's Goods and
Services.

Response: Crapple only delivers a smv Crapple will buy your phone and
resell or recycle it. Everything done online ahthrough the mail.

Applicant’s response to Int@gatory No. 8 is incomplete in several ways. First, the
response does not address Channels of Trade for goods, only services. However, Applicant’s
statement that “Crapple only delivers a service’inconsistent withApplicant’s response to
Interrogatory No. 7, which indicates that Ajgaint may use Applicant’'s Mark on goods, namely
phones.

Second, the response addresses Channelfraafe only for certain of Applicant’s
services. Applicant’s response to Interrogatory No. 8 identifies purchasing, reselling, and
recycling as Applicant’'s “serge,” noting that “[e]verything is done online and through the
mail.” Although Applicant’'s response tolnterrogatory No. 7 also identifies
repairs/refurbishment, Applicastresponse to InterrogayoNo. 8 fails to identify the Channels
of Trade for such repaigfurbishment services.

Finally, even for the handful of servicés which Applicant does provide a response,
Applicant does not identify all ofhe relevant Channels of Trade. Applicant's statement that
“[e]verything is done online anthrough the mail,” is inconsistemtith Applicant’s response to
Interrogatory No. 7, which includes the statetname plan on selling through store fronts.”
Applicant’s response to InterrogagdNo. 8 fails to identify “stordronts” as a Channel of Trade
through which Applicant intends tdistribute Applicant’'s Goodand Services. Accordingly,

Applicant should be compelled to provide a fuldlacomplete response to Interrogatory No. 8.



CONCLUSION

Apple requests that the Boardmpel Applicant to (1) servesponses to each of Apple’s
Document Requests; (2) immediately produceesponsive documents; (3) produce a privilege
log; (4) serve full and completesponses to Interrotgaty Nos. Nos. 3-5, 7-8, and 11; and (5)

verify its Interrogatory responses

This the 26th day of February, 2013.

Respectfullysubmitted,

KILPATRICK TOWNSEND & STOCKTON LLP

By:__ /Alicia GrahnJones/
JoseplhPetersen
1114 Avenue of the Americas
New York, New York 10036
Telephone: (212) 775-8700
Facsimile: (212) 775-8800

Alicia Grahn Jones

1100 Peachtree Street, Suite 2800
Atlanta, Georgia 30309
Telephone: (404) 815-6500
Facsimile: (404) 815-6555

Attorneys for Opposer Apple Inc.
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CERTIFICATE OF SERVICE

This is to certify that a copy of éhforegoing REPLY IN SUPPORT OF OPPOSER’S

MOTION TO COMPEL RESPONSES TO TERROGATORIES AND PRODUCTION OF

DOCUMENTS has been served on Ninja Entarteent Holdings, LLC by sending a copy via e-

mail to Daniel Kelman atlanielkelman@gmail.conand depositing a copy with the United

States Postal Service as First Class Mailiggesprepaid, in an envelope addressed to:

Daniel Kelman
1934 Josephine Street
Pittsburgh, Pennsylvania 15203

This the 26th day of February, 2013.
AAlicia Grahn Jones/

Alicia Grahn Jones
Attorney for Opposer Apple Inc.




