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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial Nos. 85/306,842 and 85/308,111
Filed April 28, 2011 and April 29, 2011
For the Marks ENDOCYTE and ENDOCYTE EC & Design

ENDO PHARMACEUTICALS INC. ) Opposition No. 91204337
Opposer )

) APPLICANT’S ANSWER AND
Vs. ) AFFIRMATIVE DEFENSES

) TO AMENDED NOTICE OF
ENDOCYTE, INC. ) OPPOSITION
Applicant )

Applicant Endocyte, Inc (“Applicant™) hereby answers Opposer Endo Pharmaceuticals’
(“Opposer”) Amended Notice of Opposition to Application Serial Nos. 85/306,842 and
85/308,111, and asserts affirmative defenses as follows:

1. Opposer’s first introductory paragraph requires no Answer by Applicant. To the
extent an Answer is required, Applicant denies the same.

2. Answering Opposer’s second introductory paragraph, Applicant denies that
Opposer will be damaged by the registration for the trademarks shown'in Application Serial Nos.
85/306,842 and 85/308,111.

3. Answering Opposer’s Paragraph 1, Applicant lacks sufficient knowledge or
information to form a belief as to the allegations set forth in Paragraph 1 and, accordingly, denies
the same.

4. Answering Opposer’s Paragraph 2, Applicant lacks sufficient knowledge or
information to form a belief as to the allegations set forth in Paragraph 2 and, accordingly, denies
the same.

S. Answering Opposer’s Paragraph 3, Applicant lacks sufficient knowledge or
information to form a belief as to the allegations set forth in Paragraph 3 and, accordingly, denies
the same.
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6. Answering Opposer’s Paragraph 4, Applicant lacks sufficient knowledge or
information to form a belief as to the allegations set forth in Paragraph 4 and, accordingly, denies
the same.

7. Answering Opposer’s Paragraph 5, Applicant admits the allegation to the extent
that Endo is listed in the U.S. Patent & Trademark Office’s public récords as the owner of the
following marks: ENDO, U.S. Reg. No. 2,004,648; ENDO (in stylized formats), U.S. Reg. Nos.
0,324,936; 2,189,503; 2,921,176; ENDOCET, U.S. Reg. No. 1,993,892; ENDODAN, U.S. Reg.
No. 1,995,498, ENDOCARE, U.S Reg. No. 1,897,762; ENDO GENERIC PRODUCTS, U.S
Reg. No. 2,267,677, ENDO ENDO GENERIC PRODUCTS (Stylized), U.S Reg. No. 3,075,226;
ENDO LABORATORIES, U.S Reg. No. 2,317,044, and TEAM ENDO, U.S Reg. No.
3,155,766. Applicant lacks sufficient knowledge or information as to whether there are other
registered marks owned by Opposer that utilize the “endo” prefix, and thus denies any such
allegations in Paragraph 5. Except as expressly admitted, Applicant denies the remaining
allegations set forth in Paragraph 5.

8. Answering Opposer’s Paragraph 6, Applicant admits that the U.S. Patent and
Trademark Office public records indicate that Opposer has filed applications as set forth in
Opposer’s Paragraph 6; however, Applicant lacks sufficient knowledge or information as to
those applications or whether Opposer intends to use or has used any particular marks; therefore,
except as expressly admitted, Applicant denies the allegations set forth in Paragraph 6.

9. Answering Opposer’s Paragraph 7, Applicant lacks sufficient knowledge or
information to form a belief as to the allegations set forth in Paragraph 7 and, accordingly, denies
the same.

10.  Answering Opposer’s Paragraph 8, Applicant denies the allegations set forth in
Paragraph 8.

11.  Answering Opposer’s Paragraph 9, Applicant admits the allegations set forth in
Paragraph 9.
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12.  Answering Opposer’s Paragraph 10, Applicant admits the allegations set forth in
Paragraph 10.

13.  Answering Opposer’s Paragraph 11, Applicant lacks sufficient knowledge or
information to form a belief as to the allegations set forth in Paragraph 9 and, accordingly, denies
the same. Applicant further states and denies the legal conclusion that “There is no issue as to
priority”, contained in Opposer’s paragraph 11.

14.  Answering Opposer’s Paragraph 12, Applicant admits that according to the U.S.
Patent and Trademark Office public record, Opposer has filed Section 15 Affidavits of
Continuous Use for the marks listed in Paragraph 12. Except as expressly admitted, Applicant
denies that the ENDO® Marks are incontestable and denies the remaining allegations set forth in
Paragraph 12. .

15. Answering Opposer’s Paragraph 13, Applicant denies the allegations set forth in
Paragraph 13. |

16.  Answering Opposer’s Paragraph 14, Applicant denies the allegations set forth in
Paragraph 14.

17.  Answering Opposer’s Paragraph 15, Applicant denies the allegations set forth in
Paragraph 15.

18.  Answering Opposer’s Paragraph 16, Applicant admits the allegation that it
submitted an Amendment to Allege Use declaring that Applicant’s ENDOCYTE and
ENDOCYTE EC & Design marks were in use on goods identified in the application. Applicant
denies the remaining allegations set forth in Paragraph 16.

19. Answering Opposer’s Paragraph 17, Applicant denies ;[he allegations set forth in
Paragraph 17.

20.  Answering Opposer’s Paragraph 18, Applicant denies the allegations set forth in

Paragraph 18.
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AFFIRMATIVE DEFENSES
Applicant asserts the following affirmative defenses to Opposer’s Amended Notice of
Opposition to Application Serial Nos. 85/306,842 and 85/308,111:
FIRST AFFIRMATIVE DEFENSE
Opposer fails to state a claim upon which relief may be granted.
SECOND AFFIRMATIVE DEFENSE |
Opposer’s claims are barred by the doctrine of laches. Opposer has known of Endocyte,
Inc., and its use of the ENDOCYTE and ENDOCYTE EC & Design marks since as early as
2009 based upon conversations and correspondence between the Opposer and the Applicant’s
employees. At no time during those discussions was the concern raised that the ENDOCYTE
and ENDOCYTE EC & Design marks would cause confusion or harm to Opposer.
WHEREFORE, Applicant prays that the “Notices of Opposition” be denied in their

entirety, and that the Applications be allowed to proceed to registration.

Respectfully submijtted,

Lane Powell PC

1420 Fifth Avenue, Suite 4100
Seattle, WA 98101 -

Tel: 206-223-7749

Fax: 206-223-7107
trademarks@lanepowell.com

Attorneys for Applicant
ENDOCYTE INC.
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CERTIFICATE OF SERVICE
I, Parna A. Mehrbani, hereby certify under penalty of perjury of the laws of the State of

Oregon that I caused to be served a copy of the foregoing document to the following person(s) in

the manner indicated below at the following address(es):

Mr. James R. Meyer

Schnader Harrison Segal & Lewis LLP
1600 Market Street, Suite 3600
Philadelphia, PA 19103

Phone: 215-751-2622

Facsimile: 215-751-2205

E-Mail: trademarks@schnader.com
Via E-Mail and First Class U.S. Mail

Mr. Ronald J. Ventola II

Schnader Harrison Segal & Lewis LLP
1600 Market Street, Suite 3600
Philadelphia, PA 19103-7286

Phone: 215-751-2358

Fax: 215-972-7658

E-Mail: rventola@schnader.com

Via E-Mail and First Class U.S. Mail

DATED this Wn\ day of July, 2012.

M

ParmnalA. Mehrbani ©
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