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Ref. No. 22690.013

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 85/213,453

Filed: January 8, 2011

For Mark: NYC BEER LAGER and Design
Published in the Official GazettBecember 6, 2011

____________________________________ X
EMPIRE STATE BUILDING COMPANY L.L.C., :
© Opposition No. 91204122
Opposer,
V.
MICHAEL LIANG,
Applicant.
VR €

Commissioner for Trademarks

Attn: Trademark Trial and Appeal Board
P.O. Box 1451

Alexandria, VA 22313-1451

OPPOSER’S MOTION FOR SANCTIONS
OF ENTRY OF JUDGMENT AND TO SUSPEND

Upon the annexed Declaration of William M. Borchard, and the eshihereto, and the
memorandum of law set forth herein, Opposer hereby moves, pursuant t6.B7 £2.120(Q)
T.B.M.P. § 527.01(a) and Fed. R. Civ. P. 37(b)(2), for an order grantingisen@against
Applicant in the form of the entry of judgment in favor of Opposer.

Further, in light of the scheduled deadline for serving Opposer’sgrdisclosures by
September 20, 2013, and pursuant to 37 C.F.R. § 2.127(d) and T.B.M.P. § 510.03(a), Opposer
also moves for an order immediately suspending the oppositioaeqaliog pending the Board’s

consideration of the potentially dispositive motion for sanctions in the form of entrgigrhpnt.
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Ref. No. 22690.013

MEMORANDUM IN SUPPORT OF MOTION

INTRODUCTION

Despite receiving a generous extension of time from Opposer, Applitelly failed to
respond to Opposer’s document requests, interrogatories and requesisifssion, which were
duly served during the discovery period. Upon Opposer’s unopposed motion, theif3oaid
an order compelling Applicant to respond to Opposer’'s document requekigterrogatories,
without objection on the merits, no later than September 5, 28§ 3oted in Opposer’'s motion
to compel, Opposer’'s requests for admission were deemed admyttepetation of law for
failure to respond, and no motion to compel responses thereto wasamgocassindeed,
permitted under the Board’s rules.

Just as Applicant failed to comply with his obligations under theodeyy rules,
Applicant now has failed to comply with the Board’s order comygelimely responses without
objection. Despite the strict deadline set forth in the BoardisrpApplicant’s counsehailed
to Opposer's counsel copies of Applicant’s responses to Opposer's docregaasts and
interrogatoriesafter the expirationof the deadline. Moreover, despite the Board’s explicit order
that such responsegere tobe servedvithout objection on the meritseach and every one of
Applicant’s responses objected to Opposer’s discovery requests oal ggeemds other than
privilege, including overbreadth and undue burden. Not only do these impblenisrit
objections make it unclear what, if any, information and documents ggoplis withholding
from disclosure, but several interrogatory responsessmgly on these objections as a basis to
refuse to disclosany information, including information about Applicant’s olwona fideintent
to use hignark These improper objections thus have seriously prejudiced Opposeitis tabil
prosecute this opposition. Applicant also failed to produce any docunmemesponse to
Opposer’'s document requests and took the position that healbsadutely no documents

2
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responsive to Opposer’'s requests, which wholly undermines Applicantssegpation to the
Trademark Office that he hadbana fideintent to use hisnark Moreover, Applicant did not
sign or verify his untimely and improper interrogatory responsesing it impossible to
determine whether he was even aware of these responses tanehthey were served by
Applicant’s counsel, and wholly calling into question the veracity and accuraley cétponses.

About the same time Applicant’s counsel served Applicant’s untiraaly improper
responses to Opposer’s interrogatories and document requests, aApplicounsel also
purported to serve Applicant’s responses to Opposer’s requestdnfiigsseon. However, this
belated response is ineffective since Opposer’s requests forsammasready weredeemed
admitted by operation of law by Applicant’s failure to respond the requestghaprior.

As set forth in greater detail herein, Applicant consistemly failed to comply with his
discovery obligations such that sanctions are warranted in the fotine @ntry of judgment in
favor of Opposer. The Board also should confirm that Opposer’'s reqaestdniission have
been deemed admitted by operation of law. Finally, the oppositionegiogs should be

suspended pending the resolution of this potentially dispositive motion.

STATEMENT OF FACTS

The facts upon which this motion is based are set forth in dat#ilei accompanying
declaration oWilliam M. Borchard“Borchard Decl.”) and areeiteratedheren for the Board’s

convenience.
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The Instant Opposition Proceeding

Opposer initiated this opposition proceeding by filing a Notice of Opposition on March 1
2012, against Application Serial No. 85/213,453 filed by Applicant seekinggister on an

intentto-use basis the mark NYC BEER LAGER and Design shown below:

(“Applicant’'s Mark”) for “Alcohol-free beers; Beer; Beer,ealind lager; Beer, ale and porter;
Beer, ale, lager, stout and porter; Beer, ale, lager, stout, pshi@ndy; Beers; Black beer;
Brewed malt-based alcoholic beverage in the nature of a beer;e@laffered beer; De-
alcoholised beer; Extracts of hops for making beer; Flavored beersy ®agye Hop extracts for
manufacturing beer; Imitation beer; Malt beer; Malt exgdot making beer; Malt liquor; Non-
alcoholic beer; Pale beer; Porter” in International Class 32chaad Decl. § 2. The Notice of
Opposition alleged that registration of Applicant’'s Mark was ¥ikelresult in confusiorfalsely
suggest a connection between Applicant and Opposer, and/or cakekhadd of dilution by
blurring of the distinctive quality of Opposer's Empire State dnd Marks, as defined in

Paragraph 1 of the Notice of Oppositidd. | 3.

Applicant’'s Failure to Comply wittHis Discovery Obligations

On September 19, 2012, the parties filed a consented Motion to Waival Init

Disclosures, which was noted by the Board on October 10, 2@L2Z] 4 and Ex. A.
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Thereafter, on February 19, 2013, Opposer served Applicant with Opposst’Sé&ti of
Interrogatories and Request for Production of Documents and Tdimlg®pposer’s First Set of
Requests for AdmissionBy first class mail Id. 15 and Ex. B. Applicant’s responses to
Opposer’s discovery requests were due on March 26, 2613.

On March 19, 2013, Applicant’'s counsel called Opposer's counsel to request an
extension of Applicant's deadline to respond to Opposer’s discovery requédt f 6.
Opposer’s counsel and Applicant’s counsel had a brief telephone coruerbati Applicant’s
counsel had to go before they finished their conversatiah. After being unable to reach
Applicant’s counsel again by phone, Opposer’s counsel sent Applicant/se& an email on
March 21, 2013 indicating that Opposer would consent to a 60 day extension afaApsgl
deadline to respond to Opposer’s discovery requests on condition thdtealldates would be
extended for 90 days and putting forth a settlement proplusaff 7 and Ex. C (redacting
confidential settlement matter).

On March 26, 2013, after not receiving a response from Applicant’s elougposer’s
counsel sent an email to Applicant’s counsel indicating that, in dijtite fact that Applicant’s
counsel had not responded to Opposer’'s counsel’s March 21, 2013 email, Opposessl
believed that Applicant’s counsel had accepted Opposer’'s consent to g @Xteasion of
Applicant’s deadline to respond to Opposer’s discovery requests on conllgicll other dates
would be extended for 90 days, and that Opposer’s counsel would prepat®mto consent to
extend the deadlines if he did not hear otherwise from Applicant’s couds&l8 and Ex. D.

On March 27, 2013, Opposer’s counsel prepared and filed a Motion for enskext of

Answer or Discovery or Trial Periods With Consent to extend Apptis deadline to respond to
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Opposer’s discovery requests by 60 days and to extend all otiesrl@a90 days, which was
granted the same dayd. 1 9 and Ex. E.

On the morning of June 3, 2013, having not yet received Applicant's resptmse
Opposer’s discovery requests, which were due by the generousiygledtdeadline of May 25,
2013, Opposer's counsel called and lafimessage for Applicant’'s counsel requesting that
Applicant’s counsel contact Opposer’s counddl.§ 10. Later on June 3, 2013, having still not
received a response from Applicant’s counsel, Opposer’'s counsde@maiplicant’s counsel
advising that, if he did not hear from him by 5:00 p.m. on Wednesday, JA6&3,he intended
to file motion to compel Applicant’'s responses to Opposer’s interrogataridsdocument

requests.id. 1 11 and Ex. F.

Applicant’'s Failure to Comply with the Board’s Order Compelling DiscovergdRonses

On June 6, 2013, having received no response from Applicant, Opposer filed a motion
seeking an order compelling Applicant to respond to Opposer’s ingoregs and document
requests. Id. T 12. On August 6, 2013, the Board granted Opposer’'s motion and ordered
Applicant to provide responses to Opposer’s interrogatories and docusgeests within 30
days. Id. 113 & Exh. G. The Board further ordered that any such responsdsbmusade
“without objection on the merit8 Id.

Applicant did not respond to Opposer’s interrogatories and document reguests
thirty days of the Board’s orderld. § 14. Instead, after the deadline, on September 6, 2013,
Applicant’'s counsel sent to Opposer’'s counsel via first clas$ poaported responses to

Opposer’s interrogatories and document requedtsf] 15 & Exh. H.
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Despite the Board’s explicit order that such responses shouldveel sgthout objection
on the merits each and every one of Applicant’s responses objects to Opposepsetisc
requests on several grounds other than privilege, including overbreadth andurdire Id.
16 & Exh. H. These objections also are set forth in Applicant’s “general objectito
Opposer’s discovery requests, each of which is reincorporated iaoto iedividual request
therein. Id. § 17 & Exh. H.

With respect to interrogatories numbered 1 through 15, Applicant asg®geictions on
the merits and then purports to respon@achinterrogatory “subject to and without waiving”
these objectionsld. 1 18& Exh. H. However, it is wholly unclear what information, if ahgs
been withheld on the basis of these improperly raised objectidds. With respect to
interrogatories numbered 16 and 17, whiaker dia, seek information about Applicant®na
fide intent to use Applicant's Mark (and thus could form the basis ofnagnded claim to
oppose for lack obona fideintent), Applicant providesio substantive responsand relies
wholly on his improperly asserted objections on the melitsy 19 & Exh. H.

Applicant’s responses to Opposer’s interrogatoaiesfurther deficient since they were
not signedby Applicant. Nor were they answered under oathstead, they were e-signed (not
personally) by Applicant’'s counsak /David Yan/ without any oathld. Exh. H. Thus, it is
impossible to determine whether Applicant provided the answers fatédreogatories, or even
saw them prior to service. Indeed, the veracity of each response is enigpéct.

Applicant also assertsthe same improper objections on the merits in response to
Opposer’s document requests as it did in response to Opposer'sgaterres. Applicant then
baldy assert that it hasno documentsresponsive to Opposer’s requests, including those

requests thateekdocuments concerning Applicanbsna fideintent to use his markid. 1 20&
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Exh. H. Just as with Applicant’s improper responses to Opposegisagatories, it is wholly
unclear what documents, if any, have been withheld on the basis efithpsoperly raised
objections. Moreover, Applicant’s position that it has no documents regpadiesiOpposer’s
requests wholly undermines Applicant’s prior representation torddemark Office that he had

abona fideintent to use the subject marid. § 20.

Applicant’'s Untimely Responses to Opposer’'s Requests for Admission

As noted above, Applicant did not respond to Opposer’'s requests for aambgstiheir
original due date of March 26, 2013. Nor did Applicant respond to the redaestdmission by
May 25, 2013, the extended due date per agreement of the parties. Moethen August 5,
2013, Applicant’'s counsel served on Opposer's counsel via email a purposfeazhse to
Opposer’s requests for admissioid. 21 & Exh. I. Neither Opposer nor its counsel have
consented to accept service via emdd. I 22. Applicant’s counsel also served on Opposer’'s
counsel a copy of Applicant’s purported responses to the requestarmsenh via first class
mail on September 6, 2018d. 1 23.

In his response, Applicant denies many of Opposer’s requests fossaimand makes
qualified admissions regarding others¢d. 1 24 & Exh. I. Applicant also makes numerous
general and specific objections on the merits to Opposer’'s redaoestdmission.Id. Indeed,
Applicant does not provide substantive responses to requests numk&rethd 6, instead

restingsolelyon his objectionsld.

Applicant also provides responses that wholly contradict eaglgesentations he
made to the Trademark Office. For example, Applicitiesrequest number 8,
which states: “Admit that Applicant intended the building desigi\pplicant’s
Mark to resemble the Empire State Buildindd. 1 25 & Exh. I. However, in his
initial application, Applicanexplicitly representedhat Applicant’'s Mark €onsists

8
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ARGUMENT

OPPOSER’S MOTION FOR SANCTIONS SHOULD BE GRANTED

Pursuant to 37 C.F.R. § 2.120(g), “[i]f a party fails to comply with afemof the
Trademark Trial and Appeal Board relating to disclosure or disgaver, the Board may make
any appropriate order, including those provided in Rule 37(b)(2) of thedrdiges of Civil
Procedure.”See ado T.B.M.P. § 527.01(a):The sanctions which may be entered by the Board
include, inter alia, striking all or part of the pleadings of trs®lokdient party; refusing to allow
the disobedient party to support or oppose designated claims or defprdabjting the
disobedient party from introducing designated matters in evidemze;eatering judgment
against the disobedient partyfd. Default judgment “may be justified where no less drastic
remedy would be effective and there is a strong showing ofuléifasioni’. Id. “The motion
for sanctions for failure to comply with an order of the Board diely when the Board has
entered an order relating to discovery (i.e., an order compellingvaiscor a protective order)
and the order has been violatedld. “Unlike a motion to compel discovery, there is no
requirement to make a good faith effort to resolve the parties’ digpiar to filing a motion for
discovery sanctions.1d.

In Baron Philippe de Rothschild S.A. v. Styl-Rite Optical Mfg, the.applicant failed to
timely respond to the opposer’s discovery requests, including docderainds and a notice of
deposition. 55 U.S.P.Q.2d 1848, 1850 (T.T.A.B. 2000). The Board then granted the opposer’s
motion to compel, allowing the applicant thirty days to coritsatleficiencies.ld. Contrary to
the Board's order,after the expiration of the thirty day period, the applicant produced

incompleteresponses to the discovery demantise applicant had no excusable justification for

of . . . several layers of full circles. The building inside tireercircle resembles the
Empire State Building’ Id. § 26 & Exh. J (emphasis added).
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the failure. Finding that the “applicant and its counsel have engaged in a pattéilatory
tactics, have purposely avoided applicant's discovery responsibilitiéisis case, and have
willfully failed to comply with the Board's January 6, 1999 ordehé Board granted the
opposer’s motion for sanctions in the nature of entry of judgmentsigam applicant.ld. at
1854. See also Unicut Corp. v. Unicut, In@222 U.S.P.Q. 341 (T.T.A.B. 1984) (entering
judgment in favor of petitioner based on registrant’s failureaimpty with order compelling
responses to discovery without justificatiorGaterpillar Tractor Co. v. Catfish Anglers
Together, InG.194 U.S.P.Q. 99 (T.T.A.B. 1976) (entering judgment in favor of opposer based
on applicant’'s failure to comply with order compelling responses $swodery without
justification); MHW Ltd. v. Simex, Aussenhandelsgesellschaft SavelsberdoXG.S.P.Q.2d
1477 (T.T.A.B. 2000) (entering judgment in favor of applicant based on opposa#usé fto
comply with order compelling responses to discovery without justification).

Similarly here,Applicant has proceeded through this opposition with utter disregard for
the rules of discovery and the Board’'s specific order compelliisgovery. Instead of
complying with the Board’s order compelling discovery responses, Agmplignored his
specific deadline and submitted untimelyitten responses laden with objections on the merits,
despite the Board's clear directive that any such objectiomsdwmot be permitted. And
Applicant has failed to produce one single document in response to Opposer’s requests.

Additionally, Applicant’s interrogatory responses are wholly defecsince they were
not signed by Applicant himself, as required by Fed. R. Civ. P. 33[bg(interrogatories must
be answered . . . by the party to whom they are directe@he person who makes the answers
must sign then). See alsol.B.M.P. § 405.04(c). Nor were they signed under oath as required

by Fed. R. Civ. P. 33(b) (“Each interrogatory must, to the extent rnotsobjected to, be

10
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answered separately and fully in writing under oatt8ge alsol.B.M.P. § 405.04(b) Instead,
they were signed electronically — not personally — by Applisatdunsel without any oath.
These actions &re wholly improper; an attorney may sign as “agent” only on bebhlé
business or governmental entity, not an individual such as AppliGedted. R. Civ. P. 33(b)
T.B.M.P. § 405.04(¢)Hindmon v. Natl.-Ben Franklin Life Ins. Coy®77 F.2d 617, 619 (7th
Cir. 1982) (interrogatory answers signed by attorney and not paftated “the clear mandate of
Federal Rule of Civil Procedure 33(a)”). As held by the couNiitareal v. El Chile, Inc,

Requiring a party to sign interrogatory responses under oathsstrecritical

purpose of ensuring that the responding party attests to the trilté @fsponses.

An attorney’s communication, e-mail or otherwise, does not do that, even

assuming, arguendo that the attorney’s statements provide information
responsive to the interrogatory.

266 F.R.D. 207, 211 (N.D. Ill. 2010) (internal citation omitted).

Opposer has been prejudiced by Applicant’s improper responses submitigdtion of
the Board’s order. Applicant’s objections on the merits make ieangVhat, if any, information
and documents Applicant is withholding from disclosure. And severatogigory responses
rely solely on objections as a basis to refuse to discaseinformation, including information
about Applicant’s owrbona fideintent to use his mark. Not only have these improper objections
prejudiced Opposer’s ability to prosecute its current claims, butalse have made it difficult
for Opposer to determine whether it has grounds to amend its notice oftioppimsadd claims
that Applicant lacked &ona fideintent to use his markMoreover, Applicant’s failure to sign
his interrogatory responses under oath make it wholly impossible tonoahiat the answers
provided therein were provided, or even seen, by Applicant. Indeed, theityeof the
responses is entirely suspect and unverifiable at this time.

At no time has Applicant provided any excuse, let alone one thatitates “excusable
neglect,” for his consistent failure to comply with the discoveigs and/or the Board’s order.

11
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Indeed, Applicant’s counsel generally has been unresponsive to cocatmums from Opposer’s
counsel and did not even oppose Oppasadtion to compel.

Applicant’s significant failure to comply with the Board’'s erdcompelling proper
discovery responses without objection, which motion originally was siéatesl by Applicant’s
wanton disregard for the Board’s discovery rules, provides suifib&sis for the Board to enter

sanctions judgment against Applicant in the form of judgment in favor of Opposer.

THE BOARD SHOULD CONFIRM THAT OPPOSER'’S
REQUESTSFOR ADMISSION HAVE BEEN DEEMED ADMITTED

As noted above, Applicant did not respond to Opposer’'s requests for aambgsiheir
original due date of March 26, 2013 or extended due date of by May 25, Bylfailing to
timely respond to Opposer’s requests for admission, each and egeegtr¢herein was deemed
admitted by operation of law on May 26, 201%ee37 C.F.R. § 2.120(a)(3); T.B.M.P. 88
407.03(a), 407.04; Fed. R. Civ. P. 36(a)(®ee also Fram Trak Industries v. Wiretracks |.LC
77 U.S.P.Q.2d 2000, 2005 (T.T.A.B. 2006) (requests for admissions deemed admitted by
respondent’s failure to respond to petitioner's requests for admissions).

While Applicant purported to serve responses to these requesths later he did not
seek leave of the Board to withdraw the prior admissions or demengreusable neglect” in
any way. Thus, these responses are improper and should be given norfeféect. See
T.B.M.P. 88 407.03(a), 407.04, 525; Fed. R. Civ. P. 6(b)(1)k®hie Designs Inc. v. Fred
Hayman Beverly Hills In¢.14 U.S.P.Q.2d 2064, 2064 n. 1 (T.T.A.B. 1990) (to the extent
applicant by its motion sought to be relieved of untimeliness ségponse, motion was not well

taken because reasons for failing to timely respond did not congxcisable neglect). To the

12
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extent Applicant seeks to assert otherwise, the Board shouldneahfit Opposer’s requests for

admission have been deemed admitted by operation of law.

THE BOARD SHOULD SUSPEND THE OPPOSITION PENDING
RESOLUTION OF THIS POTENTIALLY DISPOSITIVE MOTION

Pursuant to 37 C.F.R. §8 2.127(dJwlhen any party files a . . . motion which is
potentially dispositive of a proceeding, the case will be suspemgélde Trademark Trial and
Appeal Board with respect to all matters not germane to thiemand no party should file any
paper which is not germane to the motion except as otherwise specified in ths Baspdnsion
order.” See alsol.B.M.P. 8§ 510.03(a). Because Opposer’s motion for sanctions seeksfentry
judgment against Applicant, the motion potentiadlydispositive of the instant opposition. As
such, the Board should suspend the instant opposition pending resolution of ibie foiot
sanctions. See, e.g., Elec. Indus. Ass'n. v. Poteg@ U.S.P.Q.2d 1775, 1776 n.4 (T.T.A.B.
1999) (proceedings suspended pending disposition of motion for discoveryosanatiich

included request for entry of judgmeht).

CONCLUSION

For the foregoing reasons, Opposer respectfully requestthth&oard issue an order:
(1) granting sanctions against Applicant in the form of the entryudgment in favor of

Opposer; (2) confirming that Opposer's requests for admission amede admitted by

2 If the Board grants sanctions against Applicant in a fotiner than judgment in

favor of Opposer, and the opposition proceeding continues, Opposer rebaests t
all pretrial disclosure, trial and other periods and deadlines bearse the Board
decides the motion.

13
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Applicant; (3) immediately suspending this opposition pending resolutitticeahstant motion;

and (4) granting Opposer such further and other relief as the Board deemsl josdzer.

Dated: New York, New York Respectfully submitted,
September 11, 2013

COWAN, LIEBOWITZ & LATMAN, P.C.
Attorneys for Opposer

By:_ /Maya L. Tarr/
William M. Borchard
Mary L. Kevlin
Maya L. Tarr

1133 Avenue of the Americas
New York, New York 10036
(212) 790-9200

14
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that, on September 11, 2013, | caused a true and correct copy of
the foregoing Opposer’s Motion for Sanctions of Entry of Judgment and to Suspend and
supporting Declaration of William M. Borchard with exhibits to be sent vid Eiless Mail,
postage prepaid, to Applicant’s Attorney of Record, David Yan, Esq., Law ©ftifdeavid
Yan, 136-20 38 Avenue, Suite 11E, Flushing, New York 11354-4232.

/Maya L. Tarr/
Maya L. Tarr

15
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 85/213,453

Filed: January 8, 2011

For Mark: NYC BEER LAGER and Design
Published in the Official GazettBecember 6, 2011

____________________________________ X
EMPIRE STATE BUILDING COMPANY L.L.C., :
© Opposition No. 91204122
Opposer,
V.
MICHAEL LIANG,
Applicant.
VR €

Commissioner for Trademarks

Attn: Trademark Trial and Appeal Board
P.O. Box 1451

Alexandria, VA 22313-1451

DECLARATION OF WILLIAM M. BORCHARD
IN SUPPORT OF OPPOSER’S MOTION FOR
SANCTIONS OF ENTRY OF JUDGMENT AND TO SUSPEND

WILLIAM M. BOR CHARD, pursuant to 28 U.S.C. 81746, declares:

1. | am an attorney with Cowan, Liebowitz & Latman, P.C., attorney©fpposer.
| submit this declaration in support of Opposer’s Motion for Sanctiontfy of Judgment and
to Suspend.l submit this reply declaration based on my personal knowledge amsiew of
my firm’s records, and if called as a witness, | would testibmpetently as to the matters
contained herein.

2. Opposer initiated this proceeding by filing a Notice of OppositioriManch 1,
2012, against Application Serial No. 85/213,453 filed by Michael Liang (‘idapt”) seeking to

register the mark NYC BEER LAGER and Design shown below:
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(“Applicant’'s Mark”) for “Alcohol-free beers; Beer; Beergaand lager; Beer, ale and porter;
Beer, ale, lager, stout and porter; Beer, ale, lager, stout, pshi@ndy; Beers; Black beer;
Brewed malt-based alcoholic beverage in the nature of a beer;e@laffered beer; De-
alcoholised beer; Extracts of hops for making beer; Flavored beers; Gingerbpextracts for
manufacturing beer; Imitation beer; Malt beer; Malt exgdot making beer; Malt liquor; Non-
alcoholic beer; Pale beer; Porter” in Internatiokss32.

3. The Notice of Opposition alleged that registration of Applicantakvas likely
to result in confusion, falsely suggest a connection between Appéoa Opposer, and/or cause
a likelihood of dilution by blurring of the distinctive quality of Opposétiapire State Building
Marks, as defined in Paragraph 1 of the Notice of Opposition.

4. On September 19, 2012, the parties filed a consented Motion to Waivé Initia
Disclosures, which was noted by the Board on October 10, 2012. Trusoardt copies of
Oppo=r’'s Notice of Waiver of Initial Disclosures and the Board’'s orderngpthe waiving of
initial disclosures are attached hereto as Exhibit A.

5. On February 19, 2013, Opposer served Applicant with Opposer’s Firsif Set
Interrogatories and Request for Production of Documents and Tamg®pposer’s First Set of
Requests for Admission (“Opposer’s Discovery Requesig'first Class MailTrue and correct
copies of Opposer’s Discovery Requeatsattached hereto as Exhibit B. Applicant’s responses

to Opposer’s Discovery Requests were due on March 26, 2013.
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6. On March 19, 2013, Applicant’'s counsel called me to request an etieoki
Applicant’'s deadline to respond to Opposer’'s Discovery Requests. b Haef telephone
conversation with Applicant’s counsel, but Applicant’s counsel had to fgoebee finished our
conversation.

7. After being unable to reach Applicant’'s counsel again by phonsent
Applicant’s counsel an email on March 21, 2013 indicating that Opposer waongerd to a 60
day extension of Applicant’s deadline to respond to Opposer’s DiscoegyeRts on condition
that all other dates would be extended for 90 days and putting faettieargent proposalA true
and correct copy of that email is attached hereto as Exhibit C.

8. On March 26, 2013, after not receiving a response from Applicant’s €lpuns
sent an email to Applicant’s counsel indicating that, in light offéice that Applicant’s counsel
had not responded to my March 21, 2013 email, | believed that Applicant’s thadssccepted
Opposer's consent to a 60 day extension of Applicant's deadline to respo@gpposer’s
Discovery Requests on condition that all other dates would be extemd@d flays, and that |
would prepare a motion to consent to extend the deadlines if | did nootheawise from
Applicant’s counsel. A true and correct copy of that email is attached hereidibit D.

9. On March 27, 2013, my colleague Maya L. Tarr prepared and filedteoivifor
an Extension of Answer or Discovery or Trial Periods With Consergxtend Applicant’s
deadline to respond to Opposer’s Discovery Requests by 60 daysextdrtd all other dates by
90 days, which was granted the same day. A true and correct €dpg ®dotion for an
Extension of Answer or Discovery or Trial Periods With Consemixtend Applicant’s deadline
to respond to Opposer’s Discovery Requests and the Board’'s ordengrdrg motion are

attached hereto as Exhibit E.
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10. On the morning of June 3, 2013, having not yet received Applicant’s response
Opposer’s Discovery Requests, which were due by the extendedngeafiiMay 25, 2013, |
called and left a message for Applicant’s counsel requesting that Applicantiset contaane

11. Later on June 3, 2013, having still not heard anything from Applicaotissel, |
emaled Applicant's counsel advising that, if | did not hear from Hay 5:00 p.m. on
Wednesday, June 5, 2013, | wotilé a motion to compel Applicant’s responses to Opposer’s
interrogatories and document demandstrue and correct copy of that email is attached hereto
as Exhibit F.

12. On June 6, 2013, having received no response from Applicant, my firmafiled
motion seeking an order compelling Applicant to respond to Opposer'somaérries and
document requests.

13. On August 6, 2013, the Board granted Opposer’s motion and ordered Applicant to
provide responses to Opposer’s interrogatories and document requbsts3@idays. A true
and correct copy of the Board’s order is attached hereto abiE®hi The Board further ordered
that any such responses must be madéhbut objection on the merits SeeExh. G hereto
(emphasis added).

14. Applicant did not respond to Opposer’s interrogatories and document requests
within thirty days of the Board’s order.

15. Instead, after the deadline, on September 6, 2013, Applicant’s counstl ssnt
via first class mail Applicant’s purported responses to Opposggesrogatories and document
requests. A true and correct copy of Applicant’s untimely resgds@pposer’s interrogatories

and document requesssattached hereto as Exhibit
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16. Despite the Board’s explicit order that such responses shouldnedsvithout
objection on the meritseach and every one of Applicant’'s responses objects to Opposer’s
discovery requests on several grounds other than privilege, includingres@th and undue
burden. SeeExh. H hereto.

17. These objections also are set forth in Applicant's “general o to
Opposer’s discovery requests, each of which is reincorporated ioto iedividual request
therein. SeeExh. H hereto.

18. With respect to interrogatories numbered 1 through 15, Applicant asserts
objections on the merits and then purports to respond to each interrotatbjgct to and
without waiving” these objectionsSeeExh. H hereto. However, it is wholly unclear what
information, if any, has been withheld on the basis of these improperly raisedastgecti

19. With respect to interrogatories numbered 16 and 17, whidbr alia, seek
information about Applicant’dona fideintent to use Applicant’s Mark (and thus could form the
basis of an amended claim to oppose for lackhafa fideintent), Applicant provideso
substantive responsand relies wholly on his improperly asserted objections on thesm&eee
Exh. H hereto.

20. Applicant also asserts the same improper objections on the inerdgsponse to
Opposer’'s document requests and then baldly asserts that nbhd@cumentsresponsive to
Opposer’s requests, including those requests that seek documents ognd@plicant’'sbona
fide intent to use his markSeeExh. H hereto. Just as with Applicant’s improper responses to
Opposer’s interrogatories, it is wholly unclear what documents, if any, haneniteédeld on the

basis of these improperly raised objections. Moreover, Applicant'siggoghat it has no
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documents responsive to Opposer’s requests wholly undermines Applicamt’'sepresentation
to the Trademark Office that he hall@na fideintent to use the subject mark.

21. As noted above, Applicant did not respond to Opposer’'s requests for ammissi
by their original due date of March 26, 2013. Nor did Applicant resporldetaequests for
admission by May 25, 2013, the extended due date per agreemeniafttas. Months later,
on August 5, 2013, Applicant’s counsel served roa via email a purported response to
Opposer’s requests for admission. A true and correct copypifcant’s untimely responses to

Opposer’s requests to admit are attached hereto as Exhibit I.

22. Neither Opposer, | nor anyone at my firm has consented to aseepte via
email.
23. Applicant’s counsel also served on me a copy of Applicant’s purpasgbnses

to the requests for admission via first class mail on September 6, 2013.

24. In his response, Applicant denies many of Opposer’s requests fossaoimand
makes qualified admissions regarding otheiSee Exhibit | hereto. Applicant also makes
numerous general and specific objections on the merits to Oppo=guissts for admissiorbee
id. Indeed, Applicant does not provide substantive responses to requestsetuB{bgrand 6,
instead restingolelyon his objectionsSee id

25. Applicant also provides responses that wholly contradict earlier repatisas he
made to the Trademark Office. For example, Appliclrtiesrequest number 8, which states:
“Admit that Applicant intended the building design in Applicant's Markdésemble the Empire
State Building.” SeeExhibit | hereto.

26. However, in his initial application to register Applicant's Markpphcant

explicitly representedhat Applicant’'s Mark “consists of . . . several layers of ¢ukcles. The
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building inside the inner circle resembles the Empire State Building” (emphasis added). A true
and correct copy of the USPTO’s records of Applicant’s initial application to register Applicant’s

Mark is attached hereto as Exhibit J.

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE

AND CORRECT, EXECUTED ON SEPTEMBER 11,2013 AT NEW YORK, NEW YORK.

U floiy B frtad

WILLIAM M. BORCHARD
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EXHIBIT A
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Trademark Trial and Appeal Board Electronic Filing System, hifp.//estta.uspto.gov
ESTTA Tracking number: ESTTA495217

Filing date: 09/19/2012

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91204122

Party Plaintiff
Empire State Building Company L.L.C.

Correspondence | MAYA L. TARR

Address COWAN LIEBOWITZ LATMAN PC
1133 AVENUE OF THE AMERICAS
NEW YORK, NY 10036

UNITED STATES

trademark@cll.com, wmb@gcll.com, mxt@cll.com
Submission Other Motions/Papers
Filer's Name Maya L. Tarr
Filer's e-mail mxt@cll.com, trademark@cll.com, wmb@cll.com
Signature /Maya L. Tarr/
Date 09/19/2012

Attachments Notice of Waiver of Initial Disclosures.pdf ( 2 pages )(10199 bytes )




Ref. No. 22690.013 TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 85/213,453

Filed: January 8, 2011

For Mark: NYC BEER LAGER and Design
Published in the Official Gazette: December 6, 2011

_____________________________________ X
EMPIRE STATE BUILDING COMPANY L.L.C,, :
* Opposition No. 91204122
Opposer,
V.
MICHAEL LIANG,
Applicant.
o e o o o o o o o e e o e = X

NOTICE OF WAIVER OF INITIAL DISCLOSURES

The parties having conducted their mandatory discovery conference, and both sides
having stipulated to waive the requirement of initial disclosures, Opposer hereby notifies the
Board, with the consent of Applicant, that the parties intend to utilize traditional discovery
devices and hereby waive any requirement to make initial disclosures in this proceeding.

Dated: New York, New York
September 19, 2012 Respectfully submitted,

COWAN, LIEBOWITZ & LATMAN, P.C.
Attorneys for Opposer

By: /MayaL. Tarr/
William M. Borchard
Mary L. Kevlin
Maya L. Tarr

1133 Avenue of the Americas
New York, New York 10036
(212) 790-9200
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, on September 19, 2012, I caused a true and correct copy of the
foregoing Notice of Waiver of Initial Disclosures to be served via First Class Mail, postage
prepaid, to Applicant’s Attorney of Record, David Yan, Esq., Law Offices of David Yan, 136-20

38" Avenue, Suite 11E, Flushing, New York 11354-4232.

/Maya L. Tarr/

Maya L. Tarr
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

Mailed: October 10, 2012
Opposition No. 91204122

Empire State Building Company
L.L.C.

V.
Michael Liang

M. Catherine Faint,

Interlocutory Attorney:

Opposer’s notice to waive the requirement of initial
disclosures, with applicant’s consent, filed September 19,
2012 is noted.

Trial dates remain as set as indicated in the Board's

order dated June 26, 2012 and copied below.

Expert Disclosures Due 1/17/2013
Discovery Closes 2/16/2013
Plaintiff's Pretrial Disclosures 4/2/2013
Plaintiff's 30-day Trial Period Ends 5/17/2013
Defendant's Pretrial Disclosures 6/1/2013
Defendant's 30-day Trial Period Ends 7/16/2013
Plaintiff's Rebuttal Disclosures 7/31/2013

Plaintiff's 15-day Rebuttal Period
Ends 8/30/2013




Opposition No. 91204122

In each instance, a copy of the transcript of
testimony together with copies of documentary exhibits,
must be served on the adverse party within thirty days
after completion of the taking of testimony. Trademark

Rule 2.125.

Briefs shall be filed in accordance with Trademark
Rule 2.128(a) and (b). An oral hearing will be set only

upon request filed as provided by Trademark Rule 2.129.

* %k




Ref. No. 22690.013

EXHIBIT B
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 85/213,453

Filed: January 8, 2011

For Mark: NYC BEER LAGER and Design
Published in the Official Gazette: December 6, 2011

EMPIRE STATE BUILDING COMPANY L.L.C,,
Opposition No. 91204122
Opposer,

V.

MICHAEL LIANG,

Applicant.

e e e e o o o e m o e e X

Commissioner for Trademarks

Attn: Trademark Trial and Appeal Board
P.O. Box 1451

Alexandria, VA 22313-1451

OPPOSER’S FIRST SET OF INTERROGATORIES AND
REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS

Pursuant to Rules 33 and 34 of the Federal Rules of Civil Procedure and 37 C.F.R. §
2.120, Opposer Empire State Building Company L.L.C. (“Opposer”) requests that Applicant
Michael Liang (“Applicant”) answer under oath the following interrogatories and produce the
following documents and things for inspection and copying at the offices of Cowan, Liebowitz &
Latman, P.C., 1133 Avenue of the Americas, New York, New York 10036 within 30 days after
service hereof. These requests are deemed to be continuing, so as to require prompt production

of additional documents and supplemental interrogatory answers should Applicant obtain
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additional responsive information or documents between the time the answers are served and the

time of the final hearing of this opposition proceeding.

DEFINITIONS AND INSTRUCTIONS

A. The term “Applicant” means Michael Liang, and any entities or businesses which
he owns or controls, any persons; businesses or entities with which he is directly connected, and

all employees, agents and/or representatives thereof.

B. The term “Opposer” means Opposer Empire State Building Company L.L.C., and
all parent, subsidiary, related, predecessor and/or successor entities, divisions, employees, agents

and/or representatives thereof.

C. The term “Opposer’s Empire State Building Marks™ shall refer to marks used,
registered and/or applied to be registered by Opposer consisting of or incorporating the words
EMPIRE STATE or EMPIRE STATE BUILDING, and various marks depicting the visual
equivalent of the world-renowned Empire State Building, which is located in New York City,
including, but not limited to, the marks set forth in paragraphs 1 and 2 of the Notice of

Opposition in this proceeding.

D. The term “Applicant’s Mark™ shall refer to the mark NYC BEER LAGER and

Design as depicted here: o , as applied-for in Application Serial No. 85/213,453
and any other marks used, registered and/or applied to be registered by Applicant consisting of or
incorporating a building design similar to the design in Applicaﬁt’s Mark, alone or with other

word, letter and/or design elements.
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E. The term “commerce” means commerce subject to regulation by Congress, as

defined in 15 U.S.C. §1127.

F. As used herein, the terms “entity” and “person” include natural persons,
governmental entities, organizations, corporations, partnerships, associations, joint ventures and
any other individual or group of individuals that has the purpose of conducting or, in fact,

conducts business.

G. The term “document” shall be given the broadest possible scope under Fed. R.
Civ. P. 34 and includes, but is not limited to, all writings, correspondence, memoranda,
handwritten notes, drafts, invoices, contracts, purchase orders, letters, checks, receipts, books,
pamphlets, flyers, advertisements, web pages, publications, stickers, posters, catalogs, labels,
product packaging, product containers, displays, photographs, slides, videotapes, films, artwork,
drawings, sketches, illustrative materials, layouts, tear sheets, magnetic recording tapes,
microfilms, computer printouts, e-mail, work sheets, and files from any personal computer,
notebook or laptop computer, file server, minicomputer, mainframe computer or any other
storage means by which information is retained in retrievable form, including files that are still
on any storage media, but that are identified as “erased but recoverable,” and all other materials,

whether printed, typewritten, handwritten, recorded or reproduced by a mechanical or electronic

process.

H. The term “identify” when used in connection with a natural person or persons
requires Applicant to state the person’s full name and last known business and residential

addresses, telephone number and e-mail address.

L The term “identify” when used in connection with a document requires
3
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Applicant to:

(i) Furnish the name or title, date and general description (e.g., letter,
memorandum, etc.) of the document, the name and address of the person from whom the
document originated, the name and address of the persons to whom the document was
addressed or delivered, and the names and addresses of all persons to whom copies of the
document were sent; and

(ii)  State whether Applicant is in possession of the original of the document or
a copy thereof and, if Applicant is not in possession of the original or a copy, furnish the
name and address of the custodian of the original or a copy; and

(iii) Furnish a general description of the subject matter to which the
document(s) pertains.

J. The term “identify” when used in connection with a company, organization or
other business entity requires Applicant to state the name, address, and phone number of the

company, organization or other business entity.

K. The term “concerning” means referring to, relating to, embodying, connected

with, commenting on, responding to, showing, describing, analyzing or constituting.

L. The singular and plural forms are used herein interchangeably, as are the
masculine and feminine forms and the present and past tenses, and such terms should be
construed as necessary to bring within the scope of the interrogatory/document request all

documents and information which might otherwise be construed to be outside its scope.

M. The terms “and” and “or” shall be construed either disjunctively or conjunctively

as necessary to bring within the scope of the interrogatory/document request all documents and
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information which might otherwise be construed to be outside its scope.

N. If any information or document called for in any interrogatory or request is
withheld in whole or in part by reason of a claim of attorney-client privilege or any other claim
of immunity from discovery, then, at the time the information or document is to be produced, a
list is to be furnished identifying any such information or document withheld together with the
following information: date and title of the document; name and job title of each author, writer or
sender of the document; name and job title of each recipient, addressee or other person to whom
the original or any copy of the document was sent or furnished; if Applicant contends that an
author or recipient of the document is an attorney for purposes of claiming privilege or immunity
from discovery, identify the State Bar of which he or she was a member at the time of the
communication in question; the general subject matter of the information or document withheld,;
the basis for the claim of privilege or immunity from discovery; and the interrogatory or request

to which the information or document is responsive.

0. In the event that any document called for by this request has been destroyed, lost,
discarded or otherwise disposed of, identify any such document as completely as possible,
including, without limitation, the date of disposal, manner of disposal, reason for disposal,

person authorizing the disposal and person disposing of the document.

P. Documents shall be produced as they are kept in the ordinary course of business
or shall be organized and labeled to correspond to the document request to which they are

responsive.

Q. To the extent the information or documents are sought concerning Applicant’s use

or intended use of Applicant’s Mark, the interrogatories and requests are referring to use or

5
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intended use in the United States or in commerce.

INTERROGATORIES

Interrogatory No. 1

State the date when Applicant first selected any mark comprising or containing
Applicant’s Mark for use or intended use in connection with any goods or services.

Interrogatory No. 2

Identify all persons who or entities that participated in or were consulted in the design,
selection and/or adoption of any mark comprising or containing Applicant’s Mark, including a
description of the nature of each person’s or entity’s participation or consultation.

Interrogatory No. 3

Describe in detail the reason(s) for the selection of Applicant’s Mark, including, without
limitation, the intended commercial impression created by the building design in Applicant’s
Mark.

Interrogatory No. 4

Identify any trademark searches or other searches, opinions, investigations, analyses or
studies related to the selection, design, and/or adoption of Applicant’s Mark, including, without
limitation, the persons involved, the date(s), and the data or results of those searches, opinions,
investigations, analyses or studies.

Interrogatory No, 5

State whether Applicant (or any person or entity authorized by Applicant) has made any
use of any marks comprising or containing Applicant’s Mark in the United States or in
commerce as of the present date, and if so, identify each product or service on or in connection
with which Applicant (or any person or entity authorized by Applicant) has made such use

(hereinafter “Applicant’s Products/Services”).
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Interrogatory No. 6

For each of Applicant’s Products/Services identified in response to Interrogatory No. 5

above, identify:

(a)
(b)

(c)

(d)

(¢)

®

(g)

0

The date of first use for each of Applicant’s Products/Services;

The period of time during which each of Applicant’s Products/Services was or is
being distributed, offered for sale, sold or rendered,

The geographic area(s) in which each of Applicant’s Products/Services was or is
being distributed, offered for sale, sold or rendered;

The annual volume of sales for each year to the present, both by dollar amount
and unit amount, for each of Applicant’s Products/Services;

Any other revenues, including, without limitation, any licensing or sponsorship
revenues that Applicant has received in connection with each of Applicant’s
Products/Services;

The range of retail and wholesale price for each of Applicant’s Products/Services
for each year to the present;

The channels of trade (e.g., types of retail stores, catalogs, mail order, on-line,
promotional sales, private sales, establishments, etc.) through which each of
Applicant’s Products/Services was or is being distributed or sold to the ultimate
purchaser, consumer or user; and

The type of customers to whom each of Applicant’s Products/Services is or was

marketed, distributed, offered for sale, sold or rendered.
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Interrogatory No. 7

State whether any mark comprising or containing Applicant’s Mark has been used or is
intended to be used in connection with any indicia, designs, stylizations, terms, imagery, marks,
logos, themes, or references similar to, related to, or associated or affiliated with Opposer, and if so
describe the details of each such use or intended use.

Interrogatory No. 8

Identify any persons or entities that have ever, either orally or in writing, authorized,
licensed, assigned, granted, conveyed or otherwise transferred to Applicant the right to use any
mark comprising or containing Applicant’s Mark, and for each such person or entity, identify the
date of and material terms under which such authorization, license, assignment, grant,
conveyance or other transfer was made, including, without limitation, the details of the grant of
rights to use Applicant’s Mark and the financial terms governing such transaction.

Interrogatory No. 9

Identify any persons or entities Applicant has authorized, licensed, assigned, granted,
conveyed or otherwise transferred the right to use any mark comprising or containing
Applicant’s Mark, and for each such person or entity, identify the date of and material terms
under which such authorization, license, assignment, grant, conveyance or other transfer of right
to use was made, including, without limitation, the details of the grant of rights to use
Applicant’s Mark and the financial terms governing such transaction.

Interrogatory No. 10

Identify each website, web auction, web hosting, web listing, web posting, web page or
social media page, whether owned by Applicant or third parties, including its Internet address, on

or through which Applicant’s Mark and/or Applicant’s Products/Services have been, are
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currently being or are intended to be promoted, advertised, displayed, offered for sale, sold or
otherwise distributed.

Interrogatory No. 11

(a) Identify each kind of advertising, marketing and other promotional materials,
including, without limitation, point-of-sale material, signs, circular, flyer, poster, sticker, sales
sheet, leaflet, brochure, catalog, sign, price list, on-line or email advertisement, print
advertisement, radio or television advertisement, service order list or other advertising material
or promotional item that has been used or is intended to be used in connection with Applicant’s
Products/Services and/or Applicant’s Mark.

(b) For each promotional material referred to in subparagraph (a) above, identify where
the promotional material is advertised, posted, promoted, published or distributed (e.g. name the
publication, the URL for the website, the retail store, etc.).

Interrogatory No, 12

(a) Describe each instance where any person has by word or deed or otherwise,
including, without limitation, by misdirected mail, e-mail, telephone calls, orders or inquiries,
suggested or reflected a belief that Applicant is licensed, endorsed or sponsored by or is a
sponsor of Opposer, or that the products or services sold, offered for sale, or otherwise
distributed or intended to be sold, offered for sale, or otherwise distributed by Applicant under
Applicant’s Mark are licensed, endorsed or sponsored by or associated with or related in any way
to Opposer, and/or Opposer’s Empire State Building Marks; and

(b) Identify all persons knowledgeable about any such instances referred to in
subparagraph (a) above and describe the nature of their knowledge.

Interrogatory No. 13
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State whether Applicant has marketed or intends to market Applicant’s Products/Services
bearing or rendered in connection with Applicant’s Mark or is aware that such products will be
marketed to consumers of Opposer’s goods or services, or to consumers located in or around
New York, New York and, if so, describe the means by which Applicant has marketed or intends
to market Applicant’s Products/Services or how such products will be marketed, to consumers of
Opposer’s goods or services, or to consumers located in or around New York, New York.

Interrogatory No. 14

State whether Applicant was aware of Opposer, Opposer’s Empire State Building Marks,
and/or goods or services marketed, manufactured, distributed, offered for sale, sold, licensed or
rendered by Opposer or under license from Opposer in connection with Opposer’s Empire State
Building Marks prior to:

a) January 8, 2011, when Applicant filed Application Serial No. 85/213,453.

b) Any use by Applicant of Applicant’s Mark in connection with any goods or
services.

Interrogatory No. 15

State whether Applicant has ever sought a license or other right to use any marks, logos,
designs, stylizations or slogans, including without limitation, Opposer’s Empire State Building
Marks, from Opposer.

Interrogatory No. 16

State whether Applicant has any documentation, including without limitation, business
plans, marketing plans, memos, correspondence or draft proposals of any kind, reflecting
Applicant’s bona fide intention, prior to or as of January 8, 2011, to use Applicant’s Mark in
commerce in connection with each and every good identified in International Class 32 in
Application Serial No. 85/213,453.

10
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Interrogatory No. 17

With respect to each response to Opposer’s First Set of Requests for Admissions that is
anything other than an unqualified admission, state the basis for the response, including, without

Jimitation, all facts and documents upon which the response is based.

DOCUMENT REQUESTS

Request No. 1

Specimens of each of Applicant’s Products/Services bearing or displaying any mark
comprising or containing Applicant’s Mark, including, without limitation, each different color
combination and each different product design or stylization of products in which Applicant’s
Mark is used or intended to be used by Applicant and/or its licensees, sponsors or related or
affiliated entities.

Request No. 2

Specimens of each label, hangtag, tag, product package, package insert, sticker,
hologram, package material or other device which bears any mark comprising or containing
Applicant’s Mark, and which has been used or is intended to be used by Applicant and/or its

licensees.

Request No. 3

Specimens of each point-of-sale material, circular, flyer, poster, sticker, sales sheet,
leaflet, brochure, catalog, sign, price list, on-line or email advertisement, print advertisement,
radio or television advertisement, service order list or other advertising material or promotional
item which bears any mark comprising or containing Applicant’s Mark, and which has been used

or is intended to be used by Applicant and/or its licensees.

Request No. 4

11
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All documents concerning Applicant's design, clearance, selection, and/or adoption of
Applicant’s Mark.
Request No. 5

All documents concerning any trademark searches or other searches, opinions,
investigations, analyses or studies conducted or reviewed by or on behalf of Applicant
concerning Applicant’s Mark.
Request No. 6

Documents sufficient to identify: (a) the date of first use of Applicant’s Mark; (b) the
date of first use of Applicant’s Mark in commerce; (c) the geographic area(s) of use of
Applicant’s Mark; (d) any and all customers, distributors or other persons or-entities to which
Applicant’s Products/Services offered in connection with Applicant’s Mark have been sold or
distributed; (e) Applicant’s Products/Services bearing, offered for sale, sold or otherwise
distributed under Applicant’s Mark; (f) all retail, wholesale, commercial, or charitable entities
through which goods or services bearing or rendered in connection with Applicant’s Mark have
been offered for sale, sold or otherwise distributed; (g) the channels of trade through which
Applicant’s Products/Services offered in connection with Applicant’s Mark were or are being
distributed or sold to the ultimate purchaser, consumer or user; (h) the annual volume of sales (in
dollars and units) made under Applicant’s Mark for each year from the date of first use to the
present; and (i) the annual amount of revenue, including, without limitation, any licensing or
sponsorship revenues that Applicant has received in connection with Applicant’s
Products/Services offered in connection with Applicant’s Mark, for each year from the date of

first use to the present.
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Ref. No. 22690.013

Request No. 7

All documents concerning the advertising, marketing or promotion of Applicant’s
Products/Services offered for sale or otherwise distributed or intended to be offered for sale or
otherwise distributed under Applicant’s Mark, including, without limitation, any media plans,
public relations materials, press kits and correspondence with advertising agencies, public
relations firms, media planners, graphic designers, web site designers or any other such entities
in the advertising and promotional field.

Request No. 8

Documents sufficient to identify the amount of money expended by Applicant in
advertising and promoting Applicant’s Mark and/or Applicant’s Products/Services.
Request No. 9

All documehts concerning each trade show, convention, exposition or conference at
which Applicant’s Products/Services bearing Applicant’s Mark have been displayed, advertised,
promoted, offered for sale or sold.

Request No. 10

All documents concerning any authorization, license, assignment, grant, conveyance or
other transfer of the right to use (or proposed authorization, license, assignment, grant,
conveyance or other transfer of the right to use) Applicant’s Mark from any third party to
Applicant, or to sell Applicant’s Products/Services bearing Applicant’s Mark.

Request No. 11

All documents concerning any authorization, license, assignment, grant, conveyance or

other transfer of the right to use (or proposed authorization, license, assignment, grant,

13
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conveyance or other transfer of the right to use) any of Opposer’s Empire State Building Marks
from Opposer to Applicant.

Request No. 12

All documents concerning Applicant’s authorization, license, assignment, grant,
conveyance or other transfer of rights (or proposed authorization, license, assignment, grant,
conveyance or other transfer of rights) in Applicant’s Mark from or on behalf of Applicant to any
third party, including, but not lirhited to, all license agreements.

Request No. 13

Documents sufficient to identify each website, web auction, web hosting, web listing,
web posting, web page or social media page (whether owned by Applicant or third parties),
including its Internet address, on or through which Applicant’s Mark and/or Applicant’s
Products/Services has been, is currently being or is intended to be promoted, advertised,
displayed, offered for sale, sold or otherwise distributed.

Request No. 14

All documents concerning the use or intended use of Applicant’s Mark in connection
with any indicia, designs, stylizations, terms, imagery, marks, logos, themes, or references
similar to, related to, or associated or affiliated with Opposer, or its trademarks, logos, designs,
or stylizations, including without limitation, Opposer’s Empire State Building Marks.

Request No. 15

Apart from the current opposition, all documents concerning any objections, claims,
demands or actions lodged or filed against the use or proposed use or registration of Applicant’s
Mark, including, without limitation, cease and desist letters, complaints and/or Notices of

Opposition.
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Request No. 16

All documents concerning Opposer, Opposer’s Empire State Building Marks, or any
goods or services marketed, manufactured, distributed, offered for sale, sold, licensed or
rendered by Opposer.

Request No. 17

All documents concerning Applicant's knowledge of Opposer, Opposer’s Empire State
Building Marks, and/or any goods or services marketed, manufactured, distributed, offered for
sale, sold, licensed or rendered by Opposer or under license from Opposer in connection with
Opposer’s Empire State Building Marks prior to:

a) January 8, 2011, when Applicant filed Application Serial No. 85/213,453.

b) Any use by Applicant of Applicant’s Mark in connection with any goods or
services.

Request No. 18

All documents concerning any market research, focus groups, surveys or other
investigation made or commissioned by or on behalf of Applicant concerning Applicant’s Mark,
Applicant’s Products/Services, Opposer’s Empire State Building Marks or any goods or services
advertised, promoted, offered for sale, sold, licensed or rendered by Opposer.

Request No, 19

All documents reflecting or indicating any confusion on the part of any member of the
public between Opposer and Applicant and/or their respective marks and/or goods or services,
including, without limitation, documents referring to or evidencing misdirected mail, e-mails,
telephone calls, orders or inquiries suggesting or reflecting a belief by any person that Applicant
is licensed, endorsed or sponsored by, or is a sponsor of Opposer, or that the products or services

sold, offered for sale or otherwise distributed, or intended to be sold, offered for sale or

15
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otherwise distributed, by Applicant under Applicant’s Mark are licensed, endorsed or sponsored
by or associated or related in any way with or to Opposer, and/or Opposer’s goods and services.

Request No. 20

All documents concerning the actual or intended channels of trade for goods or services
sold or rendered or intended to be sold or rendered in connection with Applicant’s Mark.

Request No, 21

All documents concerning any designs, logos, renditions, stylizations, (including, without
limitation, font styles) or formats of or for Applicant’s Mark, including without limitation any
drafts or proposed versions of same.

Request No. 22

All documents, including without limitation, business plans, marketing plans, memos,
correspondence or draft proposals of any kind, concerning Applicant’s bona fide intent to use
Applicant’s Mark. in connection with each and every good identified in International Class 32 in
Application Serial No. 85/213,453 prior to or as of January 8, 2011.

Request No. 23

All documents identified or otherwise referred to by Applicant in answering Opposer’s
First Set of Interrogatories above and Opposer’s First Set of Requests for Admission.

Dated; New York, New York Respectfully submitted,

February 19, 2013
COWAN, LIEBOWITZ & LATMAN, P.C.

Attorneys for Opposer

By: YN
William M. Borchard
Méry L. Kevlin
Maya L. Tarr
1133 Avenue of the Americas
New York, New York 10036
212-790-9200
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CERTIFICATE OF SERVICE

I hereby certify that, on February 19, 2013, I caused a true and complete copy of the
foregoing Opposer’s First Set of Interrogatories and Request for Production of Documents and
Things to Applicant to be served by First Class Mail to Applicant’s Attorney and Correspondent
of Record, David Yan, Law Offices of David Yan, 136-20 38" Avenue, Suite 11E, Flushing,

New York 11354 4232, United States.

Dated: New York, New York

February 19, 2013 % 7
d__son~—

aya L. Tarr
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 85/213,453

Filed: January 8, 2011

For Mark: NYC BEER LAGER and Design
Published in the Official Gazette: December 6, 2011

EMPIRE STATE BUILDING COMPANY L.L.C.,

Opposition No. 91204122
Opposer,

V.

MICHAEL LIANG,

Applicant.

e e e e e e e e e e e X

Commissioner for Trademarks

Attn: Trademark Trial and Appeal Board
P.O. Box 1451

Alexandria, VA 22313-1451

OPPOSER’S FIRST SET OF REQUESTS FOR ADMISSIONS

Pursuant to Rule 36 of the Federal Rules of Civil Procedure and 37 C.F.R. § 2.120,
Opposer Empire State Building Company L.L.C. (“Opposer”) propounds the following First Set
of Requests for Admissions to Applicant Michael Liang (“Applicant”). Responses in writing
shall be served within thirty (30) days of service of these requests.

DEFINITIONS AND INSTRUCTIONS

Opposer incorporates by reference herein the definitions and instructions contained in
Opposer’s First Set of Interrogatories and Requests for Production of Documents and Things to

Applicant.

22690/013/1368948.1
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REQUESTS FOR ADMISSIONS

Request No. 1

Admit that Opposer’s Empire State Building Marks are famous.
Request No. 2
Admit that Opposer’s Empire State Building Marks were famous prior to:
(a) January 8, 2011, when Applicant filed Application Serial No. 85/213,453.

(b) Any use by Applicant of Applicant’s Mark in connection with any goods or
services.

Request No. 3

Admit that Opposer’s Empire State Building Marks are closely identified and associated
with Opposer’s goods and services.
Request No. 4

Admit that Applicant was aware of Opposer’s Empire State Building Marks prior to:

(a) January 8, 2011, when Applicant filed Application Serial No. 85/213,453.

(b) Any use by Applicant of Applicant’s Mark in connection with any goods or
services.

Request No. 5

Admit that Applicant was aware of goods or services marketed, manufactured,
distributed, offered for sale, sold, licensed or rendered by Opposer or under license from
Opposer in connection with Opposer’s Empire State Building Marks prior to:

(c) January 8, 2011, when Applicant filed Application Serial No. 85/213,453.

(d) Any use by Applicant of Applicant’s Mark in connection with any goods or
services.

22690/013/1368948.1
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Request No. 6

Admit that Applicant’s services covered by Application No. 85/213,453 are marketed or
intended to be marketed to consumers of Opposer’s goods and/or services.

Request No. 7

Admit that Applicant has no connection with Opposer and has no authorization from
Opposer to use the building design in Applicant’s Mark.

Request No. 8

Admit that Appicant intended the building design in Applicant’s Mark to resemble the

Empire State Building.

Dated: New York, New York
February 19, 2013

22690/013/1368948.1

COWAN, LIEBOWITZ & LATMAN, P.C.
Attorneys for Opposer

P
By: %7&- %—_—
” " William M. Borchard
ary L. Kevlin

Maya L. Tarr

1133 Avenue of the Americas
New York, New York 10036
212-790-9200




CERTIFICATE OF SERVICE

I hereby certify that, on February 19, 2013, I caused a true and complete copy of the
foregoing Opposer’s First Set of Requests for Admissions to be served by First Class Mail to
Applicant’s Attorney and Correspondent of Record, David Yan, Law Offices of David Yan, 136-

20 38" Avenue, Suite 11E, Flushing, New York 11354 4232, United States.

Dated: New York, New York

February 19, 2013 % 7
{ W\'
/{aya L. Tarr
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Tarr, Maya

From: Borchard, William M.

Sent: Thursday, March 21, 2013 12:45 PM
To: ‘David Yan'

Cc: Kevlin, Mary; Tarr, Maya

Subject: NYC BEER Logo Opposition No. 91204122 (CLL Ref. 22890.013)

FOR SETTLEMENT PURPOSES ONLY -- FRE 408

Dear David,

You telephoned me on March 19, 2013 to request an extension of the Applicant’s deadline to respond to
Opposer’s First Set of discovery requests. '

We had a very brief phone conversation about fifteen minutes later, but you had to go so we did not finish our
conversation. I called you again yesterday, but you were not available.

1. Extension Request

Regarding your extension request, Opposer will consent to a 60 day extension of Applicant’s deadline to
respond to Opposer’s First Set of discovery requests on condition that all other dates are extended for 90 days.
This will give us an opportunity to continue to explore settlement and will avoid putting Applicant and Opposer
under undo time pressure should settlement not be possible.

Please let me know whether or not this is acceptable. If so, we will prepare and submit the Motion on
Consent to the TTAB.

2. Settlement



I look forward to hearing from you.
Bill

William M. Borchard, Esq.

Cowan, Liebowitz & Latman, P.C.

1133 Avenue of the Americas

New York, New York 10036

t (212) 790-9290 | f: (212) 575-0671
www.cll.com | wmb@cli.com | My Profile

]
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Tarr, Maya

From: Borchard, William M.

Sent: Tuesday, March 26, 2013 3:38 PM

To: '‘David Yan'

Cc: Kevlin, Mary; Tarr, Maya

Subject: NYC BEER Logo Opposition No. 91204122 (CLL Ref. 22890.013)
Dear David,

Since I have not heard from you in reply to my email of March 21, 2013, I believe that you have accepted our
client’s consent to a 60 day extension of Applicant’s deadline to respond to Opposer’s First Set of discovery
requests on condition that all other dates are extended for 90 days.

We will prepare and submit the Motion on Consent tomorrow if we do not hear otherwise from you.
We also look forward to hearing from you about the settlement proposal we made in that email.
Bill

William M. Borchard, Esq.

Cowan, Liebowitz & Latman, P.C.

1133 Avenue of the Americas

New York, New York 10036

t: (212) 790-9290 | f: (212) 575-0671
www.cll.com | wmb@cll.com | My Profile

x]

From: Borchard, William M.

Sent: Thursday, March 21, 2013 12:45 PM

To: 'David Yan'

Cc: Kevlin, Mary; Tarr, Maya

Subject: NYC BEER Logo Opposition No. 91204122 (CLL Ref. 22890.013)

FOR SETTLEMENT PURPOSES ONLY -- FRE 408

Dear David,

You telephoned me on March 19, 2013 to request an extension of the Applicant’s deadline to respond to

Opposer’s First Set of discovery requests.
We had a very brief phone conversation about fifteen minutes later, but you had to go so we did not finish our

conversation. I called you again yesterday, but you were not available.

1. Extension Request

Regarding your extension request, Opposer will consent to a 60 day extension of Applicant’s deadline to
respond to Opposer’s First Set of discovery requests on condition that all other dates are extended for 90 days.
1




This will give us an opportunity to continue to explore settlement and will avoid putting Applicant and Opposer
under undo time pressure should settlement not be possible.

Please let me know whether or not this is acceptable. If so, we will prepare and submit the Motion on
Consent to the TTAB.

2. Settlement

I look forward to hearing from you.
Bill

William M. Borchard, Esq.

Cowan, Liebowitz & Latman, P.C.

1133 Avenue of the Americas

New York, New York 10036

t. (212) 790-9290 | f: (212) 575-0671
www.cll.com | wmb@cll.com | My Profile

]
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Trademark Trial and Appeal Board Electronic Filing System. hitp:/estta uspto.gov
ESTTA Tracking number: ESTTA529078

Filing date: 03/27/2013

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding. 91204122
Applicant Plaintiff

Empire State Building Company L.L.C.
Other Party Defendant

Michael Liang

Motion for an Extension of Answer or Discovery or Trial Periods With

Consent

The Close of Plaintiff's Trial Period is currently set to close on 05/17/2013. Empire State Building Company
L.L.C. requests that such date be extended for 90 days, or unti! 08/15/2013, and that all subsequent dates be
reset accordingly.

Time to Answer : CLOSED
Deadline for Discovery Conference : CLOSED
Discovery Opens : CLOSED
Initial Disclosures Due : CLOSED
Expert Disclosure Due : CLOSED
Discovery Closes : CLOSED
Plaintiff's Pretrial Disclosures : 07/01/2013
Plaintiff's 30-day Trial Period Ends : 08/15/2013
Defendant's Pretrial Disclosures : 08/30/2013
Defendant's 30-day Trial Period Ends : 10/14/2013
Plaintiff's Rebuttal Disclosures : 10/29/2013
Plaintiff's 15-day Rebuttal Period Ends : 11/28/2013

The grounds for this request are as follows:
Parties are engaged in settlement discussions

Opposer has consented to a 60 day extension of Applicantis deadline to respond to Opposeri#s First Set
of discovery requests, until May 25, 2013. Opposer also requests, upon consent from Applicant, that all
other dates be extended for an additional 90 days.

Empire State Building Company L.L.C. has secured the express consent of all other parties to this
proceeding for the extension and resetting of dates requested herein.

Empire State Building Company L.L.C. has provided an e-mail address herewith for itself and for the
opposing party so that any order on this motion may be issued electronically by the Board.

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Respectfully submitted,

/Maya L. Tarr/

Maya L. Tarr

mxt@cll.com, wmb@cll.com, trademark@cli.com, fxm@cll.com, mlk@cll.com
davidyanlawfirm@yahoo.com




03/27/2013




UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

March 27, 2013

PROCEEDING NO. 91204122
Empire State Building Company
L.L.C.

Michael Liang

MOTION TO EXTEND GRANTED

By the Board:

Empire State Building Company L.L.C.’s consent motion to

extend, filed Mar 27, 2013, is granted. Dates are reset as set

out in the motion.

.000.
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Tarr, Maya

From:
Sent:
To:

Cc:
Subject:

Dear David,

Borchard, William M.

Monday, June 03, 2013 11:29 AM

'David Yan'

Kevlin, Mary; Tarr, Maya; Mantovani, Fran

Empire State Building Company L.L.C. v. Michael Liang (NYC BEER Logo) Opposition No.
91204122 (CLL Ref. 22690.013)

I tried to reach you by telephone this morning and left a message that I had called with the person who

answered the telephone.

We have not received your client’s responses to our discovery requests, and believe you did not send them by
the extended deadline of May 25, 2013. Accordingly, your client has waived any objections he might have had
to our Interrogatories, Document Requests or Requests for Admissions, and the Admissions are deemed

admitted.

If we do not hear from you by Wednesday, June 5" by 5:00 p.m., we will need to file a Motion to Compel as we
will be pushing up against our client’s deadlines.

William M. Borchard, Esq.
Cowan, Liebowitz & Latman, P.C.
1133 Avenue of the Americas

New York, New York 10036

t: (212) 790-9290 | f: (212) 575-0671
www.cll.com | wmb@cll.com | My Profile

x]
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

Mailed: August 6, 2013
Opposition No. 91204122

Empire State Building Company
L.L.C.

V.

Michael Liang

M. Catherine Faint,
Interlocutory Attorney:

This case now comes up on opposer’s motion, filed June 6,
2013, to compel applicant to answer opposer’s first set of
interrogatories and first set of document requests, served
February 19, 2013. Applicant has failed to file a brief in
response to opposer’s motion. See Trademark Rule 2.127(a) .’

In view of the circumstances set forth in opposer’s motion
to compel, and because applicant has not responded to the
motion, opposer’s motion to compel discovery responses is
granted. See Trademark Rule 2.120(e).

Applicant is allowed until THIRTY DAYS from the mailing
date of this order in which to respond to opposer’s first set
of interrogatories and first set of document requests, without

objection on the merits, failing which a motion for sanctions



Opposition No. 91204122

will be entertained by the Board.? See Trademark Rule
2.120(g) (1) .
Proceedings are resumed, and dates are reset below.

Discovery Closes CLOSED
Plaintiff's Pretrial Disclosures Due 9/20/2013
Plaintiff's 30-day Trial Period Ends 11/4/2013
Defendant's Pretrial Disclosures Due 11/19/2013
Defendant's 30-day Trial Period Ends 1/3/2014
Plaintiff's Rebuttal Disclosures Due 1/18/2014
Plaintiff's 15-day Rebuttal Period Ends 2/17/2014

In each instance, a copy of the transcript of testimony,
together with copies of documentary exhibits, must be served
on the adverse party within thirty days after completion of
the taking of testimony. Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark
Rules 2.128(a) and (b). An oral hearing will be set only

upon request filed as provided by Trademark Rule 2.129.

* % %

! Trademark Rule 2.127(a) reads, in relevant part, as follows:
“When a party fails to file a brief in response to a motion, the
Board may treat the motion as conceded.”

> Objections going to the merits of a discovery request include
those which challenge the request as overly broad, unduly wvague
and ambiguous, burdensome and oppressive, as seeking non-
discoverable information on expert witnesses, or as not
calculated to lead to the discovery of admissible evidence. In
contrast, claims that information sought by a discovery request
is trade secret, business-sensitive or otherwise confidential, is
subject to attorney-client or a like privilege, or comprises
attorney work product, goes not to the merits of the request but
to a characteristic or attribute of the responsive information.
The Board generally is not inclined to hold a party to have
waived the right to make these claims, although such claims must
be made expressly. No Fear v. Rule, 54 USPQ2d 1551, 1554 (TTAB
2000) .
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 85/213,453

Filed: January 8, 2011

For Mark: NYC BEER LAGER and Design
Published in the Official Gazettdbecember 6, 2011

____________________________ X
EMPIRE STATE BUILDING COMPANY L.L.C., :
Opposer, .
V. . Opposition No.: 91204122
MICHAEL LIANG, |
Applicant.
____________________________ X

Commissioner for Trademarks

Attn: Trademark Trial and Appeal Board
P.O. Box 1451

Alexandria, VA 22313-1451

APPLICANT’'S RESPONSE
TO OPPOSER’S FIRST SETOF INTERROGATORIES
AND REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS

Pursuant to Rule 33 and 34 of the FedRuaks of Civil Procedure and 37 C.F.R. §
2.120, Applicant, MICHAEL LIANG (“Applicant), by and through his undersigned attorney,
hereby submit responses and objections to Gpdespire State Building Company L.L.C.

(“Opposer”)’s First Set of Interrogatories and Request for Production of Documents and Things:

GENERAL OBJECTIONS

The following General Objections are imporated into each Specific Objection and

Response below as if set forth in full resportsesach individually numbered response. The



failure to specifically incorporate a General Olifat shall not be construed as a waiver of the

same.

1.

Applicant objects to each and every Intertogaherein to the extent that it seeks
information or documents protected &gy privilege or protection from
discovery, including but not limited to tla¢torney-client privilege and the work-
product doctrine. The inadvertent production of any material protected by the
attorney-client privilege, the work-product doctrine or any other applicable
privilege, immunity or protection from sitlosure is not intended and should not
be construed to constitute a waiverpphlcant reserves the right to assert all
applicable privileges and protections from production.

Applicant objects to each and every Inbgiatory to the extent that it seeks to
impose requirements that are inconsisteitit, or beyond those contemplated by,
the Federal Rules of Civil Procedumdéor the Code of Federal Regulations.
Applicant objects to each and everyeimogatory to the extent that the
definitions, instructions, or specifiequests are vague, ambiguous, overly broad,
and/or unduly burdensome.

Applicant objects to each and every mibgjatory to the extent that it seeks
information that is a matter of publiegord or equally available to Opposer.
Applicant objects to each and every Intertoggato the extent that it calls for an
expert opinion on the ground that iblates the work-product doctrine.

Applicant objects to each and every mbgatory to the extent that it seeks
Applicant confidential and pprietary information, thdisclosure of which will

or may cause harm to Applicant.



10.

11.

12.

13.

Applicant objects to each and evémyerrogatory as overly broad, unduly
burdensome, and oppressive, insofar as it seeks information which is in the
custody, possession, or control of Opposetsaagents, or is equally available to
the public.

Applicant objects to each and every Intertogato the extent that it is overly
broad, unduly burdensome, and oppressiveravthe Interrogaty requests the
identification of “all” documents wherllaelevant facts can be obtained from
fewer than “all documents.”

Applicant objects to each and every Intertogato the extent that it is overly
broad and unduly burdensome by requedtiocuments that are neither relevant
to the claim or defense of any party measonably calculated to lead to the
discovery of admissible evidence.

Applicant objects to each and every Intertogato the extent that it is vague or
ambiguous.

Applicant objects to each and every Intertogato the extent that it is overly
broad, unduly burdensome, or oppressive.

Applicant objects to each and every Inbgjaitory to the extent that it requires

Plaintiff to produce documents not withApplicant’s possession, custody, or

control. Unless otherwise specified, Applicant will not produce any documents in

the possession, custody, and controlrof third party, incluthg any agent or
outside attorney of Applicant.
Applicant objects to each and every mbgatory to the extent that it seeks

information without any limitation to thieme period relevant to this action.



14.

15.

16.

17.

18.

19.

In making these objections, Applicant dowd in any way waive, or intend to
waive, but rather intend fareserve and are preserving:

All objections as to competency, relevgnmateriality, and aaissibility of any
information that may be provided in pEmse to the Interrogaig or the subject
matter thereof;

All rights to object on anground to the use of any information that may be
provided in response to the Interrogatanythe subject matter thereof, in any
subsequent proceedings, including thd tifahis or any other matter; and

All rights to object on anground to any request féurther responses to the
Interrogatory or any other document request.

Applicant’s objections herein and theoduction of any documents by Applicant
pursuant to any Interrogatory are mutended to waive or prejudice any
objections or privileges Applicant méater assert, without limitation.
Applicant reserves the right to suppient, amend, correct, or clarify the

responses and objectiottsthe Interrogatory.

In addition to the General Objections satlicabove, Applicant sets forth below Specific

Objections to individual requestghere appropriate, including @ations that & not generally

applicable to all of the request®y setting forth such Specific Objections, Applicant does not

intend to limit the General Objections set forboae. To the extent th@pplicant responds to

requests to which they object, suchemitjons are not waived by a response.

The information provided herein is basagon, and is therefore limited by, the records

and information in existence, presently collectad thus far discovered the course of the

preparation of these responses.



SPECIFIC OBJECTIONS AND RESPONSES

Interrogatory No. 1:

State the date when Applicant first s#ésl any mark comgsing or containing
Applicant’s Mark for use or intended useconnection with any goods or services.

Response No. 1:

Applicant objects to this Interrogatory d¢ime ground that it is overly broad and unduly
burdensome.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant
answers as follows: Applicant has not useg aark comprising or containing Applicant’s
Mark in connection with any goods or servic€mce the Applicant’s aipation for registration
(Serial No. 85/213,453) is approved by the U.S. maad Trademark Office, Applicant intends
to use a mark comprising or containing Amplicant’s Mark ingoods or services @flcohol-free
beers; Beer; Beer, ale and lager; Beer, ale and porter; Beer, ale, lager, stout and porter; Beer, ale,
lager, stout, porter, shandy; Beers; Black beer; Brewed maltbased alcoholic beverage in the nature of
a beer; Coffee-flavored beer; De-alcoholised bEgtracts of hops for making beer; Flavored beers;
Ginger beer; Hop extracts for manufacturing beer; Imitation beer; Malt beer; Malt extracts for
making beer; Malt liquor; Non-alcoholic beer; Pale beer.

Interrogatory No. 2:

Identify all persons who or entities that papated in or were consulted in the design
selection and/or adoption ohy mark comprising or contaimy Applicant’s Mark, including a
description of the nature efach person’s or entity’s gigipation or consultation.

Response No. 2:
Applicant objects to this Interrogatory d¢ime ground that it is overly broad and unduly

burdensome.



Subject to and without waiving any Gene@jection or Specific Objection, Applicant
answers as follows: Applicant doaot remember with specificigvery individuaresponsive to
this request. Applicant hasnly retained a design firmSky Blue Web Design Studio,
15 7th Avenue South, New York, NY 10014ttd: Raymond Yu, Tel.: (917) 916-8802, to
design the Applicant’'s Mark.

Interrogatory No. 3:

Describe in detail the reason(s) for theeston of Applicant'sMark, including, without
limitation, the intended commercial impressiorated by the building design in Applicant’s
Mark.

Response No. 3:

Applicant objects to this Interrogatory d¢ime ground that it is overly broad and unduly
burdensome.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant
answers as follows: the building design in thppAcant’'s Mark represents the skyscrapers in
New York City that would create the commeldmpression of metropolitan life style.
Interrogatory No. 4:

Identify any trademark searches or other &8, opinions, investigations, analyses or
studies related to the selection, design, anaidoption of Applicant's Mark, including, without
limitation, the persons involved, thliate(s), and the data or réswf those searches, opinions,
investigations, analyses or studies.

Response No. 4:
Applicant objects to this Interrogatory ¢ime ground that it is overly broad and unduly

burdensome.



Subject to and without waiving any Gene@jection or Specific Objection, Applicant
answers as follows:

@) The design firm, Sky Blue Web Desi§tudio, will not disclose its work-product
related confidential information and its work s connection with the gplicant’s intention to
use this Applicant’s Mark.

(b) Applicant searched the website of thes. Patent and Trademark Office shortly
before Applicant submitted the applian for registration on January 8, 2011.

Interrogatory No. 5:

State whether Applicant (or any person ortgrauthorized by Aplicant) has made any
use of any marks comprising @ontaining Applicant's Markin the United States or in
commerce as of the present date, and if so, identify each product or service on or in connection
with which Applicant (or any person or entiguthorized by Applicant) has made such use
(hereinafter “Applicatis Products/Services”).

Response No. 5:

Applicant objects to this Interrogatory d¢ime ground that it is overly broad and unduly
burdensome.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant
answers as follows: Applicant has not made arsy mark comprising aontaining Applicant’s
Mark in the United States or in commerce.

Interrogatory No. 6

For each of Applicant’s Products/Services iifead in response tonterrogatory No. 5

above, identify:

@) The date of first use for eachApplicant’s Products/Services;



(b)

(©)

(d)

(€)

(f)

(9)

(h)

The period of time during which eachApplicant’'s Products/Services was or is
being distributed, offered for sale, sold or rendered,;

The geographic area(s) in which eactApplicant’s Products/&vices was or is
being distributed, offered for sale sold or rendered;

The annual volume of sales for eadaryto the presenboth by dollar amount
and unit amount, for each ofpfilicant’s Products/Serives;

Any other revenues, including, withdiritation, any licensing or sponsorship
revenues that Applicant has received connection with each of Applicant’s
Products/Services;

The range of retail and wholesalegarifor each of Applicant’s Products/Services
for each year to the present;

The channels of trade (e.qg., typesretfail stores, catalogs, mail order, on-line,
promotional sales, private sales, bfithments, etc.) through which each of
Applicant’s Products/Services was or igngedistributed or sold to the ultimate
purchaser, consumer or user; and

The type of customers to whom eachApiplicant’s Products/Services is or was

marketed, distributed, offerddr sale, sold or rendered.

Response No. 6:

Applicant objects to this Interrogatory ¢ime ground that it is overly broad and unduly

burdensome.

Subject to and without waiving any Gene@jection or Specific Objection, Applicant

answers as follows:

(@)

Applicant has not useaiproducts or services yet;



(b) Notapplicable;

(©) Notapplicable;

(d) Notapplicable;

(e) Notapplicable;

() Not applicable;

(9) Notapplicable;

(h) Notapplicable.

Interrogatory No. 7:

State whether any mark comprising or containing Applicant’'s Mark has been used or is
intended to be used in connection with any iradidesigns, stylizationggrms, imagery, marks,
logos, themes, or references similar to, relatedrt@ssociated or affiliated with Opposer, and if
so describe the details of each such use or intended use.

Response No. 7:

Applicant objects to this Interrogatory d¢ime ground that it is overly broad and unduly
burdensome.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant
answers as follows: Applicant lacks knowledgendormation sufficient to form a belief as to
the fact whether any mark compmisar contains Applicant’s Mark.

Interrogatory No. 8:

Identify any persons or entities that have ever, either orally or in writing, authorized,
licensed, assigned, granted, convegeatherwise transferred topfilicant the right to use any
mark comprising or containing Applicant’'s Madnd for each such person or entity, identify the

date of and material terms under which sumlithorization, license, assignment, grant,



conveyance or other transfer waade, including, without limitation, the details of the grant of
rights to use Applicant’s Mark and thadincial terms governing such transaction.
Response No. 8:

Applicant objects to this Interrogatory d¢ime ground that it is overly broad and unduly
burdensome.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant
answers as follows: No.

Interrogatory No. 9:

Identify any persons or entities Applicanés authorized, licesed, assigned, granted,
conveyed or otherwise transfed the right to use any markomprising or containing
Applicant’s Mark, and for each such person otitgnidentify the dateof and material terms
under which such authorization, lrege, assignment, grant, conveyac other transfer of right
to use was made, including, without limitationg tldetails of the grdnof rights to use
Applicant’s Mark and the financial terms governing such transaction.

Response No. 9:

Applicant objects to this Interrogatory d¢ime ground that it is overly broad and unduly
burdensome.

Subject to and without waiving any Gene@bjection or Specific Objection, Applicant
answers as follows: No. Applicant lacks knowledgénformation sufficient to form a belief as
to the fact whether any mark conges or contains Applicant’'s Mark.

Interrogatory No. 10:
Identify each website, web auction, web hosting, web listing, web posting, web page or

social media page, whether owned by Applicarthod parties, including its Internet address, on

10



or through which Applicant's Mark and/oApplicant's Products/Services have been, are
currently being or are intended to be promotetieatised, displayed, offered for sale, sold or
otherwise distributed.

Response No. 10:

Applicant objects to this Interrogatory d¢ime ground that it is overly broad and unduly
burdensome.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant
answers as follows: Applicant lacks knowledgendormation sufficient to form a belief as to
the fact whether such website, web auctiwab hosting, web listing, web posting, web page or
social media page alleged by Oppaseihe Interrogatory ever exists.

Interrogatory No. 11:

(@) Identify each kind of advertising, matkhg and other promotional materials,
including, without limitaton, point-of-sale material, signs, aitar, flyer, poster, sticker, sales
sheet, leaflet, brochure, caigl sign, price list, on-line oremail advertisement, print
advertisement, radio or television advertisemsetyice order list or other adverting material or
promotional item that has been used or isndésl to be used in connection with Applicant’s
Products/Services and/or Applicant’s Mark.

(b) For each promotional material referrex in subparagraph (a) above, identify
where the promotional material is advertispdsted, promoted, published or distributed (e.g.
name the publication, the URL forghvebsite, the retail store, etc.).;

Response No. 11:
Applicant objects to this Interrogatory ¢ime ground that it is overly broad and unduly

burdensome.
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(@) Subject to and without waiving any @&eal Objection or Specific Objection,
Applicant answers as followsApplicant lacks knowledge or infimation sufficient to form a
belief as to the fact whether any kind of adigéng, marketing and oth@romotional materials,
including, without limitaton, point-of-sale material, signs, aitar, flyer, poster, sticker, sales
sheet, leaflet, brochure, caigl sign, price list, on-line oremail advertisement, print
advertisement, radio or television advertisemsetyice order list or other adverting material or
promotional item that has been used or isndésl to be used in connection with Applicant’s
Products/Services and/or Applicant’'s Mark.

(b) Subject to and without waiving any @al Objection or Specific Objection,
Applicant answers as followsApplicant lacks knowledge or infimation sufficient to form a
belief as to the fact whether and where, for ggodmotional material referred to in Interrogatory
No. 11 subparagraph (a) above, the promotional material is advertised, posted, promoted,
published or distributed.

Interrogatory No. 12:

@) Describe each instance where any gersas by word or deed or otherwise,
including, without limitation, bymisdirected mail, e-mail, telephoralls, orders or inquiries,
suggested or reflected a belief that Applicenticensed, endorsed or sponsored by or is a
sponsor of Opposer, or that the products awises sold, offered for sale, or otherwise
distributed or intended to be sold, offered for sale, or otherdistributed by Applicant under
Applicant’s Mark are licensed, ended or sponsored by or associatgth or related in any way
to Opposer, and/or Opposer’s pine State Building Marks; and

(b) Identify all persons knowledgeable abaany such instances referred to in

subparagraph (a) above and desctitgenature of their knowledge.

12



Response No. 12:

Applicant objects to this Interrogatory ¢ime ground that it is overly broad and unduly
burdensome.

@) Subject to and without waiving any 1@&eal Objection or Specific Objection,
Applicant answers as followsApplicant lacks knowledge or infimation sufficient to form a
belief as to the fact whether any person hasvbyd or deed or otherwise, including, without
limitation, by misdirected mail, e-mail, telephone cadislers or inquiriessuggested or reflected
a belief that Applicant is licensed, endorsed or speatsby or is a sponso@f Opposer, or that
the products or servicesold, offered for sale, or otherwiskstributed or intaded to be sold,
offered for sale, or otherwise distributed bypphcant under Applicant’'s Mark are licensed,
endorsed or sponsored by or asated with or related in anyay to Opposer, and/or Opposer’s
Empire State Building Marks.

(b) Subject to and without waiving any Bal Objection or Specific Objection,
Applicant answers as followsApplicant lacks knowledge or infimation sufficient to form a
belief as to the fact whether any person is kndgéable about any suchstances referred to in
Interrogatory No. 18ubparagraph (a) above and whahis nature of their knowledge.
Interrogatory No. 13:

State whether Applicant has marketed orndi&eto market Apptiant’s Products/Services
bearing or rendered in connectiaith Applicant's Mark or is aare that such products will be
marketed to consumers of Opposer’s goods oricas, or to consumers located in or around
New York, New York and, if so, describe theams by which Applicant has marketed or intends
to market Applicant’s Products/Services or howtsproducts will be marketed, to consumers of

Opposer’s goods or services,to consumers located in or around New York, New York.
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Response No. 13:

Applicant objects to this Interrogatory ¢ime ground that it is overly broad and unduly
burdensome.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant
answers as follows: Applicant has not marketesl Applicant’'s Products/Services bearing or
rendered in connection with Applicant's Madaywhere in the world. Applicant, however,
intends to market the Applicant's Products/Sessi bearing or rendered in connection with
Applicant's Mark to consumers located or around China and the United Statesce the
registration of the Applicant'$lark is approved by the UniteStates Trade and Patent Office.
Applicant does not know at this time how thpphicant’s Products/Servicdsearing or rendered
in connection with Applicant’'s Mark will benarketed, to consumers of Opposer’'s goods or
services, or to consumers located in or around Merk, New York after the registration of the
Applicant’s Mark is approved by the ied States Trade and Patent Office.

Interrogatory No. 14:

State whether Applicant was ave of Opposer, Opposer’s jpire State Building Marks,
and/or goods or servicesarketed, manufactured, distributedfered for sale, sold, licensed or
rendered by Opposer or under liserfrom Opposer in connectianith Opposer’'s Empire State
Building Marks prior to:

€)) January 8, 2011, when Applicant filed Application Serial No. 85/213,453.

(b) Any use by Applicant of Applicard’ Mark in connection with any goods or

services.
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Response No. 14:

Applicant objects to this Interrogatory ¢ime ground that it is overly broad and unduly
burdensome.

@) Subject to and without waiving any 1@&eal Objection or Specific Objection,
Applicant answers as follows: Applicant wast aware of Opposer, Opposer's Empire State
Building Marks, and/or goods or services marketed, manufactured, distributed, offered for sale,
sold, licensed or rendered @pposer or under license fro@pposer in connection with
Opposer’'s Empire State Building Marks with respto beverage, liquor, or food industries prior
to January 8, 2011, when Applidaiied Application SerialNo. 85/213,453. PAplicant lacks
knowledge or information sufficient to form a belief as to the existence of Opposer, Opposer’s
Empire State Building Marks, and/or goods sarvices marketed, manufactured, distributed,
offered for sale, sold, licensed or rendered @yposer or under license from Opposer in
connection with Opposer's Empire State BuilgliMarks outside the industries of beverage,
liquor, or food industries prior to January 8, 20When Applicant filed Aplication Serial No.
85/213,453 that is intended to be usethmbeverage, liquor or food industries.

(b) Notapplicable.

Interrogatory No. 15:

State whether Applicant has ever sought a fieeor other right to use any marks, logos,
designs, stylizations or sloganacluding without limitation, @poser’'s Empire State Building
Marks, from Opposer.

Response No. 15:
Applicant objects to this Interrogatory ¢ime ground that it is overly broad and unduly

burdensome.
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Subject to and without waiving any Gene@jection or Specific Objection, Applicant
answers as follows: No.
Interrogatory No. 16:

State whether Applicant has any documgota including withoutlimitation, business
plans, marketing plans, memos, correspondear draft proposals of any kind, reflecting
Applicant’s bona fide intentiomprior to or as of January 8011, to use Applicant’'s Mark in
commerce in connection witeach and every good idéred in International Class 32 in
Application Serial No. 85/213,453.

Response No. 10:

Applicant objects to this Interrogatory ¢ime ground that it is overly broad and unduly
burdensome.

Applicant does not understand what “each and every good” in the above interrogatory
means.

Interrogatory No. 17:

With respect to each response to Opposerst Het of Requests for Admissions that is
anything other than an unqualified admission, dtaebasis for the response, including, without
limitation, all facts and documentpon which the response is based.

Response No. 17:
Applicant objects to this Interrogatory d¢ime ground that it is overly broad and unduly

burdensome.
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DOCUMENT REQUESTS

SPECIFIC OJECTIONS AND RESPONSES

Request No. 1:

Specimens of each of Applicant’'s ProdiS&svices bearing or displaying any mark
comprising or containing Applicant’'s Mark including, without limitation, each different color
combination and each different product desigrstglization of products in which Applicant’s
Mark is used or intended to be used by Ampiicand/or its licensees, sponsors or related or
affiliated entities.

Response No. 1:

Applicant objects to this Request onetlyrounds that it is overly broad, unduly
burdensome, seeks documents not in the Applicant’s possession, seeks documents already in the
Opposer’ possession, and seeks information not rebigoceculated to lead to the discovery of
admissible evidence.

Subject to and without waiving any Gene@bjection or Specific Objection, Applicant
will produce responsive documents, if anythrir possession: None at this time.

Request No. 2:

Specimens of each label, hangtag, tag, prooackage, package insert, sticker, hologram,
package material or other device which besmrg mark comprising ocontaining Applicant’s
Mark, and which has been used or is intertdeoke used by Applicant and/or its licensees.
Response No. 2:

Applicant objects to this Request onetlyrounds that it is overly broad, unduly
burdensome, seeks documents not in the Applicant’s possession, seeks documents already in the
Opposer’ possession, and seeks information not rellgoceculated to lead to the discovery of

admissible evidence.
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Subject to and without waiving any Gene@jection or Specific Objection, Applicant
will produce responsive documents, if anytheir possession: None at this time.
Request No. 3:

Specimens of each point-of-sateaterial, circular, flyer, poster, sticker, sales sheet,
leaflet, brochure, catalog, sign,iqe list, on-line or email advesement, print advertisement,
radio or television advertisement, service ordgrdr other advertising material or promotional
item which bears any mark comprising or contagnipplicant’s Mark, and which has been used
or is intended to be used Bypplicant and/or its licensees.

Response No. 3:

Applicant objects to this Request onetlyrounds that it is overly broad, unduly
burdensome, seeks documents not in the Applicant’s possession, seeks documents already in the
Opposer’ possession, and seeks information not rellyoreculated to lead to the discovery of
admissible evidence.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant
will produce responsive documents, if anythreir possession: None at this time.

Response No. 4:

All documents concerning Applicant’s dgsj clearance, selection, and/or adoption of
Applicant’'s Mark.

Response No. 4.

Applicant objects to this Request onetlgrounds that it is overly broad, unduly
burdensome, seeks documents not in the Applicant’s possession, seeks documents already in the
Opposer’ possession, and seeks information not rellyoreculated to lead to the discovery of

admissible evidence.
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Subject to and without waiving any Gene@jection or Specific Objection, Applicant
will produce responsive documents, if anytheir possession: None at this time.
Request No. 5:

Specimens of each point-of-sateaterial, circular, flyer, poster, sticker, sales sheet,
leaflet, brochure, catalog, sign,iqe list, on-line or email advesement, print advertisement,
radio or television advertisement, service ordgrdr other advertising material or promotional
item which bears any mark comprising or contagnipplicant’s Mark, and which has been used
or is intended to be used Bypplicant and/or its licensees.

Response No. 5:

Applicant objects to this Request onetlyrounds that it is overly broad, unduly
burdensome, seeks documents not in the Applicant’s possession, seeks documents already in the
Opposer’ possession, and seeks information not rellyoreculated to lead to the discovery of
admissible evidence.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant
will produce responsive documents, if anythreir possession: None at this time.

Request No. 6:

Documents sufficient to identify: (a) thetdaof first use of Applicant's Mark; (b) the
date of first use of Applicals Mark in commerce; (c) the geographic area(s) of use of
Applicant's Mark; (d) any and all customers, diaaitors or other perssnor entities to which
Applicant’'s Products/Services offered in connattwith Applicant's Markhave been sold or
distributed; (e) Applicant's Prodts/Services bearing, offerefdr sale, sold or otherwise
distributed under Applicant’s Maykf) all retail, wholesale, scamercial, or charitable entities

through which goods or servicesdring or rendered in connectiavith Applicant’s Mark have
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been offered for sale, sold or otherwise distributed; (g) the channels of trade through which
Applicant’s Products/Services offered in connactvith Applicant’'s Mark were or are being
distributed or sold to the ultimate purchaser, coresuon user; (h) the annual volume of sales (in
dollars and units) made under Applicant's Mark éaich year from the date of first use to the
present; and (i) the annual amount of revenaoeluding, without limiation, any licensing or
sponsorship revenues that Applicant hasceived in connection with Applicant’s
Products/Services offered in connection with Bggnt's Mark, for each gar from the date of

first use to the present.

Response No. 6:

Applicant objects to this Request onetlyrounds that it is overly broad, unduly
burdensome, seeks documents not in the Applicant’s possession, seeks documents already in the
Opposer’ possession, and seeks information not rellyoreculated to lead to the discovery of
admissible evidence.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant
will produce responsive documents, if anytheir possession: Not applicable.

Requests No. 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, and 23:
Responses No. 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, and 23:

Applicant objects to this Request onetlyrounds that it is overly broad, unduly
burdensome, seeks documents not in the Applicant’s possession, seeks documents already in the
Opposer’ possession, seeks information alreaslyareded, and seeks information not reasonably
calculated to lead to the discovery of admissible evidence.

Subject to and without waiving any Gene@jection or Specific Objection, Applicant

will produce responsive documents, if any, igitlpossession: Not applicable and none.
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There is not any confusion d¢ime part of any member tie public between Opposer and
Applicant and/or their respectivearks and/or goods or servicdor instance, U.S. Registration
No. 1247058 with the work mark “NY” and the dgséd drawing that shaa “fanciful design
of theEmpire State Building” does not confuse any part oétmember of the public where the
owner of the U.S. Registratiado. 1247058 Mark uses the Mark tine industries or areas in
Skylines; Gravestones; Leaning Tower of Pisa; Space needle; Tombstones; Totem poles;
Envelopes; Rectangles as carriers or recengls single or multiple lien borders and where
Opposer uses its Empire State Building Markshigir registered aread providing observation
decks in a skyscraper for purposes of sightseeing and managing and leasing the real estate.
Dated: Flushing, New York

September 5, 2013

Law Offices of David Yan
Attorney for Applicant

by. /David Yan/
David Yan

136-20 38 Avenue, Suite 11E
Flushing, NY 11354
Tel.: (718) 888-7788
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Ref. No. 22690.013

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 85/213,453

Filed: January 8, 2011

For Mark: NYC BEER LAGER and Design
Published in the Official Gazette: December 6, 2011

EMPIRE STATE BUILDING COMPANY L.L.C.,

Opposition No. 91204122
Opposer,

V.

MICHAEL LIANG,

Applicant.

e e e e e e e e e e e X

Commissioner for Trademarks

Attn: Trademark Trial and Appeal Board
P.O. Box 1451

Alexandria, VA 22313-1451

OPPOSER’S FIRST SET OF REQUESTS FOR ADMISSIONS

Pursuant to Rule 36 of the Federal Rules of Civil Procedure and 37 C.F.R. § 2.120,
Opposer Empire State Building Company L.L.C. (“Opposer”) propounds the following First Set
of Requests for Admissions to Applicant Michael Liang (“Applicant”). Responses in writing
shall be served within thirty (30) days of service of these requests.

DEFINITIONS AND INSTRUCTIONS

Opposer incorporates by reference herein the definitions and instructions contained in
Opposer’s First Set of Interrogatories and Requests for Production of Documents and Things to

Applicant.

22690/013/1368948.1




Ref. No. 22690.013

REQUESTS FOR ADMISSIONS

Request No. 1

Admit that Opposer’s Empire State Building Marks are famous.
Request No. 2
Admit that Opposer’s Empire State Building Marks were famous prior to:
(a) January 8, 2011, when Applicant filed Application Serial No. 85/213,453.

(b) Any use by Applicant of Applicant’s Mark in connection with any goods or
services.

Request No. 3

Admit that Opposer’s Empire State Building Marks are closely identified and associated
with Opposer’s goods and services.
Request No. 4

Admit that Applicant was aware of Opposer’s Empire State Building Marks prior to:

(a) January 8, 2011, when Applicant filed Application Serial No. 85/213,453.

(b) Any use by Applicant of Applicant’s Mark in connection with any goods or
services.

Request No. 5

Admit that Applicant was aware of goods or services marketed, manufactured,
distributed, offered for sale, sold, licensed or rendered by Opposer or under license from
Opposer in connection with Opposer’s Empire State Building Marks prior to:

(c) January 8, 2011, when Applicant filed Application Serial No. 85/213,453.

(d) Any use by Applicant of Applicant’s Mark in connection with any goods or
services.
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Ref. No. 22690.013

Request No. 6

Admit that Applicant’s services covered by Application No. 85/213,453 are marketed or
intended to be marketed to consumers of Opposer’s goods and/or services.

Request No. 7

Admit that Applicant has no connection with Opposer and has no authorization from
Opposer to use the building design in Applicant’s Mark.

Request No. 8

Admit that Appicant intended the building design in Applicant’s Mark to resemble the

Empire State Building.

Dated: New York, New York
February 19, 2013

22690/013/1368948.1

COWAN, LIEBOWITZ & LATMAN, P.C.
Attorneys for Opposer

P
By: %7&- %—_—
” " William M. Borchard
ary L. Kevlin

Maya L. Tarr

1133 Avenue of the Americas
New York, New York 10036
212-790-9200




CERTIFICATE OF SERVICE

I hereby certify that, on February 19, 2013, I caused a true and complete copy of the
foregoing Opposer’s First Set of Requests for Admissions to be served by First Class Mail to
Applicant’s Attorney and Correspondent of Record, David Yan, Law Offices of David Yan, 136-

20 38" Avenue, Suite 11E, Flushing, New York 11354 4232, United States.

Dated: New York, New York

February 19, 2013 % 7
{ W\'
/{aya L. Tarr
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AFFIRMATION OF SERVICE

| hereby certify that, on September 6, 201Gused a true and complete copy of the

foregoing Applicant’'s Response to the OpposEirst Set of Interrogatories and Request for

Production of Documents and Thingsbe served by electronic mail in PDF Format to

Opposer’s counsel of record, William M. Bbaard, Esquire of Cowan Liebowitz, & Latman,

P.C., at his email address of at WMB@cll.com

/David Yan/
David Yan
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AFFIRMATION OF SERVICE

| hereby certify that, on September 6, 201Gused a true and complete copy of the

foregoing Applicant’'s Response to the Opp&sEirst Set of Requests for Admissicenrsd

Applicant’'s Response to the OppdsédFirst Set of Interrogatorieend Request for Production of

Documents and Things be sent by the U.S. Post Fi&dass Mail, postage prepared, to the

Opposer’s Counsel of Record, William M. Borchard, Esquire, Cowan Liebowitz, & Latman,
P.C., located at 1133 Avenue of the Americas, New York, NY 10278

/David Yan/
David Yan
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 85/213,453

Filed: January 8, 2011

For Mark: NYC BEER LAGER and Design
Published in the Official Gazettdbecember 6, 2011

____________________________ X
EMPIRE STATE BUILDING COMPANY L.L.C., .:
Opposer,
V. . Opposition No.: 91204122
MICHAEL LIANG,
Applicant.
____________________________ X

Commissioner for Trademarks

Attn: Trademark Trial and Appeal Board
P.O. Box 1451

Alexandria, VA 22313-1451

APPLICANT’'S RESPONSE
TO OPPOSER’S FIRST SET OFREQUESTS FOR ADMISSIONS

Pursuant to Rule 36 of the Federald®uwf Civil Procedure and 37 C.F.R. § 2.120,
Applicant, MICHAEL LIANG (“Applicant”), by and through his undeged attorney, hereby
submit responses and objections to Opp&sepire State Building Company L.L.C.

(“Opposer”)’s First Set of Requests for Admissions:

GENERAL OBJECTIONS

The following General Objections are incorporated into each Specific Objection and

Response below as if set forth in full respenge each individually numbered response. The



failure to specifically incorporate a General Olift shall not be constrdeas a waiver of the

same.

1.

Applicant objects to each and every Regjuer Admissions herein to the extent
that it seeks information or documemistected by any privilege or protection
from discovery, including but not limited the attorney-client privilege and the
work-product doctrine. Tdinadvertent production ohg material protected by
the attorney-client privilegy the work-product doctrine or any other applicable
privilege, immunity or protection from disclosure is not intended and should not
be construed to constitute a waiver.ppiicant reserves the right to assert all
applicable privileges angrotections from production.

Applicant objects to each and every RequestAdmissions to the extent that it
seeks to impose requirements thae anconsistent with, or beyond those
contemplated by, the Federal Rules ofildArocedure and/or the Code of Federal
Regulations.

Applicant objects to each and every RequdiesiAdmissions to the extent that the
definitions, instructions, or specifiequests are vague, ambiguous, overly broad,
and/or unduly burdensome.

Applicant objects to each and every RequestAdmissions to the extent that it
seeks information that is a matter of pulskcord or equallavailable to Opposer.
Applicant objects to each and every RequestAdmissions to the extent that it
calls for an expert opinion on the ground that it violates the work-product

doctrine.



10.

11.

12.

Applicant objects to each and every RequestAdmissions to the extent that it
seeks Applicant confidentiaind proprietary informatiorthe disclosure of which
will or may cause harm to Applicant.

Applicant objects to each and everygiest for Admissions as overly broad,
unduly burdensome, and oppressive, insafaiit seeks information which is in
the custody, possession, or control of Opposéts agents, or isqually available
to the public.

Applicant objects to each and every Req@@sAdmissions to the extent that it is
overly broad, unduly burdensome, amgpressive, where the Request for
Admissions requests the identification ofl“@ocuments when all relevant facts
can be obtained from fewer than “all documents.”

Applicant objects to each and every Req@@sAdmissions to the extent that it is
overly broad and unduly burdensome by restjng documents that are neither
relevant to the claim or defense of gmarty nor reasonably callated to lead to
the discovery of admissible evidence.

Applicant objects to each and every Reqf@sAdmissions to the extent that it is
vague or ambiguous.

Applicant objects to each and every Reqf@sAdmissions to the extent that it is
overly broad, unduly burdensome, or oppressive.

Applicant objects to each and every RequestAdmissions to the extent that it
requires Plaintiff to produce documenhot within Apficant’'s possession,

custody, or control. Unless otherwiseesified, Applicant will not produce any



documents in the possession, custody, and control of any third party, including
any agent or outside attorney of Applicant.

13. Applicant objects to each and every RequestAdmissions to the extent that it
seeks information without any limitation tioe time period relevant to this action.

14. In making these objections, Applicant does not in any way waive, or intend to
waive, but rather intend fareserve and are preserving.

15.  All objections as to competency, relevancy, materiality, and admissibility of any
information that may be provided insgonse to the Request for Admissions, or
the subject matter thereof.

16.  All rights to object on any ground toeghuse of any information that may be
provided in response to the Request fomdgkions, or the subject matter thereof,
in any subsequent proceedings, includirgttial of this or any other matter.

17.  All rights to object on any ground to yamequest for further responses to the
Request for Admissions any other document request.

18.  Applicant’s objections herein and tpeoduction of any documents by Applicant
pursuant to any Request for Admissions apot intended to waive or prejudice
any objections or privileges Applicant may later assert, without limitation.

19. Applicant reserves the giit to supplement, amendorrect, or clarify the
responses and objectionsth@ Request for Admissions.

In addition to the General Objections setlicabove, Applicant sets forth below Specific

Objections to individual requesstvhere appropriate, including ebjions that are not generally

applicable to all of the requsstBy setting forth such SpéiciObjections, Applicant does not



intend to limit the General Objections set forboae. To the extent that Applicant responds to
requests to which they object, suchemitjons are not waived by a response.

The information provided herein is basgabn, and is therefore limited by, the records
and information in existence, presently colleced thus far discovered in the course of the

preparation of these responses.

SPECIFIC OJECTIONS AND RESPONSES
TO DEFENDANTS' REQUESTS FOR ADMISSION

Request No. 1:

Admit that Opposer’'s Empire &e Building Marks are famous.
Response No. 1:

Applicant objects to this Request for Adm@ss on the ground that it is overly broad and
unduly burdensome.

Subject to and without waiving any Gene@jection or Specific Objection, Applicant
answers as follows:

@) Deny that Opposer’'s Empire State Building Marks are famous in general.

(b) Noticed from the Opposer’'s “Notice @pposition”, Applicant admits that the
word mark and design mark Empire State Building” is theegistered mark on December 12,
2000 with the U.S. Patent and Trademark €&ffunder the U.S. Registration No. 2411972 for the
goods/services of “Class 041 . . . entertainmentices, namely providimp observation decks in
a skyscraper for purposes of sightseeing.”

(c) Noticed from the Opposer’'s “Notice @pposition”, Applicant admits that the
word mark and design mark &Empire State Building” is theegistered mark on December 19,

2000 with the U.S. Patent and Trademark €&ffunder the U.S. Registration No. 2413667 for the



goods/services of “Class 036 . . . Real estateices, namely the management and leasing of
real estate.”

(d) Noticed from the Opposer’s “Notice @pposition”, Applicant admits that the
design mark containing a logo ekyscraper of a building so unique to its own drawing and
without any reference to any wardr typed drawing of “Empire & Building” is the registered
mark on February 20, 2001 with the U.S.téhd and Trademark Office under the U.S.
Registration No. 2429297 for the goods/services ¢hs€036 . . . Real estate services, namely
the management and leasing of real estate.”

(e) Noticed from the Opposer’s “Notice @fpposition”, Applicant admits that the
design mark containing a logo ekyscraper of a building so unique to its own drawing and
without any reference to any wardr typed drawing of “Empire & Building” is the registered
mark on February 27, 2001 with the U.S.téhd and Trademark Office under the U.S.
Registration No. 2430828 for thgoods/services of “Class 041 . . . entertainment services,
namely providing observation decks in a skyscraper for purposes of sightseeing.”

() Deny that the Opposer's Empire aB Building Marks are famous for the
goods/services dlcohol-free beers; Beer; Beer, ale and lager; Beer, ale and porter; Beer, ale, lager,
stout and porter; Beer, ale, lager, stout, porter, shandy; Beers; Black beer; Brewed maltbased
alcoholic beverage in the nature of a beer; Coffee-flavored beer; De-alcoholised beer; Extracts of
hops for making beer; Flavored beers; Ginger beer; Hop extracts for manufacturing beer; Imitation
beer; Malt beer; Malt extracts for making beer; Malt liquor; Non-alcoholic beer; Pale beer; Porter
Intent to Use: The applicant has a bona fidenitib® to use or use through the applicant’s related
company or licensee the mark in commerce ofinactonnection with the identified goods and/or

services.



(9) Deny that Opposer's Empire State Building Marks are famous at least in the area
of skylines, gravestones, leaning tower jka, space needle, tombstones, totem poles,
envelopes, rectangles as carriers or rectarmgesngle or multiple line borders where New York
Envelope Corp. is the Registrant of the wardrk, “NY” with the designed drawing of a logo
that shows a fanciful design of tkenpire State Building surrounded by smaller buildings and
envelopes and the letters “N” and “Y” in actangle, which has a U.S. Registration No.
1247058.

Request No. 2:

Admit that Opposer’'s Empire State iBling Marks were famous prior to:

(@) January 8, 2011, when Applicant filed Application Serial No. 85/213,453.

(b) Any use by Applicant of Applicant'$/ark in connection with any goods or

services.
Response No. 2:

Applicant objects to this Request for Adm@ss on the ground that it is overly broad and
unduly burdensome.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant
answers as follows:

@) Deny in general and same quigif response as Response No. 1.

(b) Not applicable and same quad response as Response No. 1.

Request No. 3:
Admit that Opposer’'s Empire State BuildiMprks are closely iddified and associated

with Opposer’s goods and services.



Response No. 3:

Applicant objects to this Request for Adm@ss on the ground that it is overly broad and

unduly burdensome.

Subject to and without waiving any Gene@jection or Specific Objection, Applicant

answers as follows:

(@)  Applicant does not understand the Opp@sRequest for Admissions because the
term “Opposer’s goods and services” is vague and not defined anywhere by
Opposer.

(b) Applicant admits to the extent thapf@oser's Empire State Building Marks are
identified and associated with goods as@dvices in the Oppess self-serving
statements in the U.S. Registration No. 2411972, 2413667, 2429297, and
2430828.

Request No. 4:

Admit that Applicant was aware of OpposeEmpire State Builthg Marks prior to:

(@) January 8, 2011, when Applicant filed Application Serial No. 85/212,453.

(b)  Any use by Applicant of Applicant'sark in connection with any goods or
services.

Response No. 4:

Applicant objects to this Request for Adm@ss on the ground that it is overly broad and

unduly burdensome.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant

answers as follows:

(@  Admit.



(b) This Request is not applicable because Applicant has not used the Applicant’s
Mark pending the final approval andyrstration of theApplicant’'s Mark.
Request No. 5:

Admit that Applicant was aware of goodsr services marketed, manufactured,
distributed, offered for salesold, licensed or rendered Wypposer or under license from
Opposer in connection with OpposeEmpire State Building Marks prior to:

(©) January 8, 2011, when Applicant filed Application Serial No. 85/212,453.

(d) Any use by Applicant of Applicant'$/ark in connection with any goods or

services.
Response No. 5:

Applicant objects to this Request for Adm@ss on the ground that it is overly broad and
unduly burdensome.

Subject to and without waiving any Gene@jection or Specific Objection, Applicant
answers as follows:

(c) Deny, except for admitting that Applicant is aware of the sightseeing services in

the observation decks ingfEmpire State Building.

(d)  This Request is not applicable because Applicant has not used the Applicant’s

Mark pending the final approval andyistration of theApplicant’s Mark.
Request No. 6:
Admit that Applicant’s services coverég Application No. 85213,453 are marketed or

intended to be marketed to consumef Opposer’'s goodmnd/or services.



Response No. 6:

Applicant objects to this Request for Adm@ss on the ground that it is overly broad and
unduly burdensome.

Subject to and without waiving any Gene@jection or Specific Objection, Applicant
answers as follows:

Applicant does not understand the Oppos&egjuest for Admissions because the term
“Opposer’s goods and services'Viague and not defined any whdyy OpposerApplicant does
not understand the Opposer’s Request for Adomssbecause Applicant does not know who are
consumers of Opposer’s goods and services.

Request No. 7:

Admit that Applicant has no connection wi@pposer and has no authorization from
Opposer to use the buildingsign in Applicant’s Mark.

Response No. 7:

Applicant objects to this Request for Adm@ss on the ground that it is overly broad and
unduly burdensome.

Subject to and without waiving any Gene@ijection or Specific Objection, Applicant
answers as follows:

(@  Admit that Applicant has no connection with Opposer.

(b)  Admit that Applicant has no authorizatitoom Opposer to usits building design

registered in the U.S. Patent and TradekrOffice. Applicant, however, has not
used the Opposer’s the building desigegistered in the U.S. Patent and

Trademark Office in the Applicant’s Mark.

10



Request No. 8:
Admit that Applicant intended the building sign in Applicant’'s Mark to resemble the
Empire State Building.
Response No. 8:
Applicant objects to this Request for Adm@ss on the ground that it is overly broad and
unduly burdensome.
Subject to and without waiving any Gene@jection or Specific Objection, Applicant
answers as follows:
(@  Admit.
(b) The building design in Applicant’s Maik not the Empire State Building.
Dated: Flushing, New York
September 5, 2013
Law Offices of David Yan
Attorney for Applicant

by. /David Yan/
David Yan

136-20 38 Avenue, Suite 11E
Flushing, NY 11354
Tel.: (718) 888-7788

11



AFFIRMATION OF SERVICE

| hereby certify that, on September 5, 201&aused a true and complete copy of the

foregoing_Applicant’'s Response to the Opp&sEirst Set of Requests for Admissicasbe

served by electronic mail in PDF Format to Oggxts counsel of record, William M. Borchard,

Esquire of Cowan Liebowitz, & Latman, P.@t,his email address of at WMB@cll.com

/David Yan/
David Yan

12
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PTO Form 1478 (Rev 9/2006)
OMB No. 0651-0009 (Exp 12/31/2011)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 85213453
Filing Date: 01/08/2011

NOTE: Data fields with the' are mandatory under TEAS Plus. The wording "(if applicable)" appeat

where the field is only mandatory under the facts of the particular application.

The table below presents the data as entered.

TEAS Plus
MARK INFORMATION

*MARK

*SPECIAL FORM
USPTO-GENERATED IMAGE
LITERAL ELEMENT
*COLOR MARK

*COLOR(S) CLAIMED
(If applicable)

*DESCRIPTION OF THE MARK
(and Color Location, if applicable)

PIXEL COUNT ACCEPTABLE
PIXEL COUNT

REGISTER

APPLICANT INFORMATION

*OWNER OF MARK

*STREET

YES

\TICRS\EXPORT1INIMAGEOUT
11\852\134\85213453\xmli1\ FTK0002.JPG

YES

NO

NYC Beer Lager
NO

The mark consists of There are several layers
of full circles. The building inside the inner
circle resembles the Empire State Building.
The middle layer contains NYC and Beer.
The wheat pattern evokes that beer is brewed
with a proportion of wheat.

YES
480 x 480

Principal

Michael Liang


../FTK0002.JPG
../FTK0002.JPG

*STREET
*CITY

*STATE
(Required for U.S. applicants)

*COUNTRY

*ZIP/POSTAL CODE
(Required for U.S. applicants only)

PHONE

EMAIL ADDRESS

LEGAL ENTITY INFORMATION
*TYPE

* COUNTRY OF CITIZENSHIP

55-25 98th Place, Apt. 3C

Corona

New York
United States
11368

2129660100

davidyanlawfirm@yahoo.com

INDIVIDUAL
United States

GOODS AND/OR SERVICES AND BASIS INFORMATION

*INTERNATIONAL CLASS

IDENTIFICATION

*FILING BASIS

ADDITIONAL STATEMENTS SECTION

*TRANSLATION
(if applicable)

*TRANSLITERATION
(if applicable)

* CLAIMED PRIOR REGISTRATION
(if applicable)

*CONSENT (NAME/LIKENESS)
(if applicable)

*CONCURRENT USE CLAIM
(if applicable)

DISCLAIMER

032

Alcohol-free beers; Beer; Beer, ale and lager;
Beer, ale and porter; Beer, ale, lager, stoul
and porter; Beer, ale, lager, stout, porter,
shandy; Beers; Black beer; Brewed malt-
based alcoholic beverage in the nature of a
beer; Coffee-flavored beer; De-alcoholised
beer; Extracts of hops for making beer;
Flavored beers; Ginger beer; Hop extracts for
manufacturing beer; Imitation beer; Malt
beer; Malt extracts for making beer; Malt
liquor; Non-alcoholic beer; Pale beer; Porter

SECTION 1(b)

No claim is made to the exclusive right to use
NYC, Beer, and Lager apart from the mark as



STIPPLING AS A FEATURE OF THE MARK

SIGNIFICANCE OF MARK

STIPPLING FOR SHADING
ATTORNEY INFORMATION
NAME

ATTORNEY DOCKET NUMBER
FIRM NAME

STREET

CITY

STATE

COUNTRY

ZIP/POSTAL CODE

PHONE

FAX

EMAIL ADDRESS

AUTHORIZED TO COMMUNICATE VIA EMAIL

CORRESPONDENCE INFORMATION

*NAME
FIRM NAME
*STREET
*CITY

*STATE
(Required for U.S. applicants)

*COUNTRY
*ZIP/IPOSTAL CODE
PHONE

FAX

*EMAIL ADDRESS

shown.

The stippling is a feature of the mark and
does not indicate color.

Lager appearing in the mark means or
signifies beer in the relevant trade or industry
or as applied to the goods/services listed in
the application.

The stippling is for shading purposes only.

David Yan, Esq.

2011-006

Law Offices of David Yan
136-20, 38th Avenue, Suite 11E
Flushing

New York

United States

11354

(718) 888-7788

(718) 888-0870
davidyanlawfirm@yahoo.com

Yes

David Yan, Esq.

Law Offices of David Yan
136-20, 38th Avenue, Suite 11E
Flushing

New York

United States
11354

(718) 888-7788
(718) 888-0870

davidyanlawfirm@yahoo.com



*AUTHORIZED TO COMMUNICATE VIA

EMAIL VEE

FEE INFORMATION

NUMBER OF CLASSES 1

FEE PER CLASS 275

*TOTAL FEE PAID 275
SIGNATURE INFORMATION

* SIGNATURE /David Yan/
* SIGNATORY'S NAME David Yan
* SIGNATORY'S POSITION Attorney

* DATE SIGNED 01/08/2011



Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 85213453
Filing Date: 01/08/2011

To the Commissioner for Trademarks:
MARK: NYC Beer Lager (stylized and/or with design, seek)

The literal element of the mark consists of NYC Beer Lager.
The applicant is not claiming color as a feature of the mark. The mark consists of There are sever:
of full circles. The building inside the inner circle resembles the Empire State Building. The middle
contains NYC and Beer. The wheat pattern evokes that beer is brewed with a proportion of wheat.
The applicant, Michael Liang, a citizen of United States, having an address of

55-25 98th Place, Apt. 3C

Corona, New York 11368

United States
requests registration of the trademark/service mark identified above in the United States Patent ar
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Secti
et seq.), as amended, for the following:

For specific filing basis information for each item, you must view the display within the Input Table.
International Class 032: Alcohol-free beers; Beer; Beer, ale and lager; Beer, ale and porter; |
lager, stout and porter; Beer, ale, lager, stout, porter, shandy; Beers; Black beer; Brewed malt-bas
alcoholic beverage in the nature of a beer; Coffee-flavored beer; De-alcoholised beer; Extracts of |
making beer; Flavored beers; Ginger beer; Hop extracts for manufacturing beer; Imitation beer; M:
Malt extracts for making beer; Malt liquor; Non-alcoholic beer; Pale beer; Porter
Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related
or licensee the mark in commerce on or in connection with the identified goods and/or services. (1
U.S.C. Section 1051(b)).

No claim is made to the exclusive right to use NYC, Beer, and Lager apart from the mark as showi

The stippling is a feature of the mark and does not indicate color.

Lager appearing in the mark means or signifies beer in the relevant trade or industry or as applied
goods/services listed in the application.

The stippling is for shading purposes only.

The applicant's current Attorney Information:


../FTK0002.JPG

David Yan, Esq. of Law Offices of David Yan
136-20, 38th Avenue, Suite 11E
Flushing, New York 11354
United States
The attorney docket/reference number is 2011-006.
The docket/reference number is 2011-006.

The applicant's current Correspondence Information:
David Yan, Esq.
Law Offices of David Yan
136-20, 38th Avenue, Suite 11E
Flushing, New York 11354
(718) 888-7788(phone)
(718) 888-0870(fax)
davidyanlawfirm@yahoo.com (authorized)

A fee payment in the amount of $275 has been submitted with the application, representing payme
class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punis
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements
the like, may jeopardize the validity of the application or any resulting registration, declares that he
properly authorized to execute this application on behalf of the applicant; he/she believes the appli
be the owner of the trademark/service mark sought to be registered, or, if the application is being f
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in conr
to the best of his/her knowledge and belief no other person, firm, corporation, or association has tt
to use the mark in commerce, either in the identical form thereof or in such near resemblance ther
be likely, when used on or in connection with the goods/services of such other person, to cause cc
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are trut
that all statements made on information and belief are believed to be true.

Signature: /David Yan/ Date Signed: 01/08/2011
Signatory's Name: David Yan
Signatory's Position: Attorney

RAM Sale Number: 6163
RAM Accounting Date: 01/10/2011

Serial Number: 85213453

Internet Transmission Date: Sat Jan 08 13:16:22 EST 2011
TEAS Stamp: USPTO/FTK-173.52.162.100-201101081316226
97414-85213453-4701fbf530506a5df867cad4c
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	IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
	(“Applicant’s Mark”) for “Alcohol-free beers; Beer; Beer, ale and lager; Beer, ale and porter; Beer, ale, lager, stout and porter; Beer, ale, lager, stout, porter, shandy; Beers; Black beer; Brewed malt-based alcoholic beverage in the nature of a beer...
	On March 19, 2013, Applicant’s counsel called Opposer’s counsel to request an extension of Applicant’s deadline to respond to Opposer’s discovery requests.  Id.  6.  Opposer’s counsel and Applicant’s counsel had a brief telephone conversation, but Ap...
	On March 26, 2013, after not receiving a response from Applicant’s counsel, Opposer’s counsel sent an email to Applicant’s counsel indicating that, in light of the fact that Applicant’s counsel had not responded to Opposer’s counsel’s March 21, 2013 e...
	Borchard decl in support of Opposer's motion for sanctions and to suspend.pdf
	1. I am an attorney with Cowan, Liebowitz & Latman, P.C., attorneys for Opposer.  I submit this declaration in support of Opposer’s Motion for Sanctions of Entry of Judgment and to Suspend.  I submit this reply declaration based on my personal knowledge an
	2. Opposer initiated this proceeding by filing a Notice of Opposition on March 1, 2012, against Application Serial No. 85/213,453 filed by Michael Liang (“Applicant”) seeking to register the mark NYC BEER LAGER and Design shown below:
	(“Applicant’s Mark”) for “Alcohol-free beers; Beer; Beer, ale and lager; Beer, ale and porter; Beer, ale, lager, stout and porter; Beer, ale, lager, stout, porter, shandy; Beers; Black beer; Brewed malt-based alcoholic beverage in the nature of a bee...
	3. The Notice of Opposition alleged that registration of Applicant’s Mark was likely to result in confusion, falsely suggest a connection between Applicant and Opposer, and/or cause a likelihood of dilution by blurring of the distinctive quality of Opposer�
	4. On September 19, 2012, the parties filed a consented Motion to Waive Initial Disclosures, which was noted by the Board on October 10, 2012.  True and correct copies of Opposer’s Notice of Waiver of Initial Disclosures and the Board’s order noting the wa�
	5. On February 19, 2013, Opposer served Applicant with Opposer’s First Set of Interrogatories and Request for Production of Documents and Things and Opposer’s First Set of Requests for Admission (“Opposer’s Discovery Requests”) by First Class Mail. True an�
	6. On March 19, 2013, Applicant’s counsel called me to request an extension of Applicant’s deadline to respond to Opposer’s Discovery Requests. I had a brief telephone conversation with Applicant’s counsel, but Applicant’s counsel had to go before we finis�
	7. After being unable to reach Applicant’s counsel again by phone, I sent Applicant’s counsel an email on March 21, 2013 indicating that Opposer would consent to a 60 day extension of Applicant’s deadline to respond to Opposer’s Discovery Requests on condi�
	8. On March 26, 2013, after not receiving a response from Applicant’s counsel, I sent an email to Applicant’s counsel indicating that, in light of the fact that Applicant’s counsel had not responded to my March 21, 2013 email, I believed that Applicant’s c�
	9. On March 27, 2013, my colleague Maya L. Tarr prepared and filed a Motion for an Extension of Answer or Discovery or Trial Periods With Consent to extend Applicant’s deadline to respond to Opposer’s Discovery Requests by 60 days and to extend all other d�
	10. On the morning of June 3, 2013, having not yet received Applicant’s responses to Opposer’s Discovery Requests, which were due by the extended deadline of May 25, 2013, I called and left a message for Applicant’s counsel requesting that Applicant’s coun�
	11. Later on June 3, 2013, having still not heard anything from Applicant’s counsel, I emailed Applicant’s counsel advising that, if I did not hear from him by 5:00 p.m. on Wednesday, June 5, 2013, I would file a motion to compel Applicant’s responses to O�
	12. On June 6, 2013, having received no response from Applicant, my firm filed a motion seeking an order compelling Applicant to respond to Opposer’s interrogatories and document requests.
	13. On August 6, 2013, the Board granted Opposer’s motion and ordered Applicant to provide responses to Opposer’s interrogatories and document requests within 30 days.  A true and correct copy of the Board’s order is attached hereto as Exhibit G.  The Boar�
	14. Applicant did not respond to Opposer’s interrogatories and document requests within thirty days of the Board’s order.
	15. Instead, after the deadline, on September 6, 2013, Applicant’s counsel sent to me via first class mail Applicant’s purported responses to Opposer’s interrogatories and document requests.  A true and correct copy of Applicant’s untimely responses to Opp�
	16. Despite the Board’s explicit order that such responses should be served without objection on the merits, each and every one of Applicant’s responses objects to Opposer’s discovery requests on several grounds other than privilege, including overbreadth �
	17. These objections also are set forth in Applicant’s “general objections” to Opposer’s discovery requests, each of which is reincorporated into each individual request therein.  See Exh. H hereto.
	18. With respect to interrogatories numbered 1 through 15, Applicant asserts objections on the merits and then purports to respond to each interrogatory “subject to and without waiving” these objections.  See Exh. H hereto.  However, it is wholly unclear w�
	19. With respect to interrogatories numbered 16 and 17, which, inter alia, seek information about Applicant’s bona fide intent to use Applicant’s Mark (and thus could form the basis of an amended claim to oppose for lack of bona fide intent), Applicant pro�
	20. Applicant also asserts the same improper objections on the merits in response to Opposer’s document requests and then baldly asserts that it has no documents responsive to Opposer’s requests, including those requests that seek documents concerning Appl�
	21. As noted above, Applicant did not respond to Opposer’s requests for admission by their original due date of March 26, 2013.  Nor did Applicant respond to the requests for admission by May 25, 2013, the extended due date per agreement of the parties.  M�
	22. Neither Opposer, I nor anyone at my firm has consented to accept service via email.
	23. Applicant’s counsel also served on me a copy of Applicant’s purported responses to the requests for admission via first class mail on September 6, 2013.
	24. In his response, Applicant denies many of Opposer’s requests for admission and makes qualified admissions regarding others.  See Exhibit I hereto.  Applicant also makes numerous general and specific objections on the merits to Opposer’s requests for ad�
	25. Applicant also provides responses that wholly contradict earlier representations he made to the Trademark Office.  For example, Applicant denies request number 8, which states: “Admit that Applicant intended the building design in Applicant’s Mark to r�
	26. However, in his initial application to register Applicant’s Mark, Applicant explicitly represented that Applicant’s Mark “consists of . . . several layers of full circles.  The building inside the inner circle resembles the Empire State Building” (emph�
	I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE AND CORRECT, EXECUTED ON SEPTEMBER 11, 2013 AT NEW YORK, NEW YORK.
	WILLIAM M. BORCHARD
	EXHIBIT A
	EXHIBIT B
	EXHIBIT C
	EXHIBIT D
	EXHIBIT E
	EXHIBIT F
	EXHIBIT G
	EXHIBIT H
	EXHIBIT I
	EXHIBIT J

	new motion.pdf
	IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
	(“Applicant’s Mark”) for “Alcohol-free beers; Beer; Beer, ale and lager; Beer, ale and porter; Beer, ale, lager, stout and porter; Beer, ale, lager, stout, porter, shandy; Beers; Black beer; Brewed malt-based alcoholic beverage in the nature of a beer...
	On March 19, 2013, Applicant’s counsel called Opposer’s counsel to request an extension of Applicant’s deadline to respond to Opposer’s discovery requests.  Id.  6.  Opposer’s counsel and Applicant’s counsel had a brief telephone conversation, but Ap...
	On March 26, 2013, after not receiving a response from Applicant’s counsel, Opposer’s counsel sent an email to Applicant’s counsel indicating that, in light of the fact that Applicant’s counsel had not responded to Opposer’s counsel’s March 21, 2013 e...


